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Lib.  IIL  Chap.  5.    Of  Eilates  uf)on  Condition.    Se^.  (1)325. 


TESTATES  que  homes  ount  en 
•^  ierrtM  ou  ten&menU  *  fur  condi* 
tiom^Jmi  de  deux  manen^  fcilicet^ 
X  9u  m  ant  e^tefitr  condition  en  fait, 
au  Jur  condition  en  leg,  1 4rc«  Sur 
tonaition  en  fait  ejljjicome  un  home 
yeffmitndent  enfeoff  un  outer  en  fee 
%/unpley  refertant  a  luy  etafes  heire$ 
annualmcnt  eertaine  rent  payable  a  un 

feafi  ou  a  divert feafts  per  an,  fur  con- 
dition quefi  le  rent  Joit  adererg,  tfc. 
quebien  lifial feoffor  et  a  ces  keires  en 
fm^megleiterresoutenemefUsdeeutrerf 
SfCm  Oufi  terrefoit  alien  a  un  home 
ntfet  rendant  a  luy  eertaine  rent,  S^c. 
etM*ii  kappa  que  le  rentfoit  aderereper 
mmfemaigne  apra  afcunjour  depay* 
tmentdeceOfOU per  un  mots  apreiafrun 

Jomr  de  payment  de  eeo,  ou  per^*  un 
f,Sfe.  queadonques  bienlirroitale 

fiaffor  et  a  let  heifes  d^entrer,  Ifc.  ti, 

(I)  [See  Note  S4  ] 

^far  trntdukm  nm  in  L.  tnd  M.  nor  Roll. 

t  d^  '€M  in  I*,  and  M  and  Koh. 

}  ov  not  in  ^  and  M»  nor  Roh« 

Vol.  II. 


r^STATES  which  men  have  in 
lands  or  tenements  upon  condi* 
tion  are  of  two  forts,  vizn^either  ther 
have  eftate  upon  condition  in  deed, 
or  upon  condition  in  law,  8cc.  Upon 
condition  in  deed  is,  as  if  a  man  by 
deed  indented  enfeofTes another  inl'ee 
fimple^referving  to  him  and  his  beireg 
yearelj  a  eertaine  rent  payable  atone 
feaft  or  divers  feafts  per  annum,  on 
condition  that  if  the  rent  be  behind, 
&c.  that  it  iheli  bee  lawful!  for  the 
feoffor  and  bis  heires  into  the  (ame 
lands  or  tenements  to  enter,  8cc.  And 
if  it  happen  the  rent  to  be  behind  by 
aweek  afteranydayof  paymentof  ir, 
or  by  a  moneth  after  any  day  of  pay- 
ment of  it,  or  by  halfea  yeare,  8cc, 
that  then  it  lhaii  be  lawful!  to  tne 
feofforand  his  heires  to  enter,  &c.  In 
thele  cafes  if  the  real  be  not  paid  at 

liich 

I  Vc,  not  in  L.  and  M.  nrrRob. 
\fonpb  r\nx  in  I*  and  M.  nor  Roh. 
**  utt^^tnj  not  in  L.  and  M.  nor  Roh. 
It  ^t  aJded  in  JL.  and  M.  and  Rub, 

B 


Lib-  3.       Cap.  5.  Of  Eftates  Sed.  325. 

En  ceux  cafes  Ji  It  rent  tiefoit  naie-n  fach  time,  or  beforefuch  timelimited  . 
tiel  temps  oudevanttiel temps  hmitet  and  fpecified  within  the  condition 
fpecifie  deins  le  coudition  co/nnrijes  en  com  pril'ed  in  the  indenture^  then  may 
fendenture,  dojiquespbit  U'Jeoffar'ou  thefcoiForarhirtieiresenterintofucii 
fes  heires  entrer  en  tiehc  terresou  tene-^  lands  or  tenemtents,  and  them  in  his 
mentSy  eteux  en  Jbn  primer  ejlateaver  former  eftate  to  have  and  hold,  and 
et  tenery  et  de  ceo  oujie  le  feoffee  tout  .  the  feoffee  quite  to  oufte  thereof. 
net.  Et  e/i  appeile  ejtatefur  condition,  *  And^t  is  called  an  eftate  upon  condi- 
pur  ceo  que  leilatete feoffee  ejidcfeaii'  tion,  becaufe  that  the  ftate  of  the 
ble,fi  lecondition  nefoitper/onne,  ^Cx    feaffoe  is  defeafible,  if  the  gondition 

bee  not  perfprmed,  &c. 

Cltnvill.  rtb.io.  ''  QUR  condition."  Uttleton  having  before  fpoken  of  eflates  ab- 
cap  8.  BraiSton  folutc,  HOW  bcgiDneth  to  pDtreate  of  eibites  upon  condition, 

lib.  2.  cap.  5,  €,  ^^^  ^  condition  annexed  to  the  realtie,  whereof  Littleton  hera 

lib.  4.  fol.  9\X  fpcaketh  in  the  legall  underdanding,  e/l  moduSf  a  qualitie  annexed 

Brit,  cap-  ^^-  &  by-  him  tbat  bath  eflate,  interell,  or  right,  to  the  fame,  whereby  an 

fol.  89, 99. 1 14.  eilate,  &l£,  may  either  be  defeated,  or  enlarged,  or  created  upon  an 

^^'  «^Q '  ^^^^'  incertainc  event.     Conditio  dicitur  citm  quut  in  cafum  incertum  qtti 

Fleiallb  *  3.  potejl  tendere  ad  eje  out  non  tjfe  eonfertuT. 

cap.  9.  &  l.b.  5.  ^ 

ra.i^.    Mirr.  **  Sur  condition  en  fait j*  quweJtfaSti,  that  is,  upon  a  condition 

cap.  «.  lea.  15.  ^xprefled  by  the  partie  in  legall  termei  of  law. 

&  17.  " 

(Plow.  «S.  «.  **  Ou/ur  condition  en  ley^  ^cP  quae  fjljurisj  that  i«,  taciti  created 

1  Roll.  Abr.  by  law  without  any  words  uled  by.  the  puttie.  Againe,  Littleton 
420.  2  iUp.  fubdivideth  conditions  in  deed  (though  not  in  exprelTe  words)  into 
^^•)  conditipns  precedent  (of  which  it  is  laid,  Conditio  adimpleri  debet 

priufquamftquatHreffeHiis)  and  conditions  fubfequent.     Againe,  of 
conditions  in  deed  fome  be  affirmative,  and  fome  in  the  negative'; 
and  fome  in  the  affirmative,  which  imply  a  negative:  fome  make 
the  el\iite,whereunto  they  are  annexed,  voydable  by  entrie  foni    K  1 
or  clti.ynie,  and  fome  make  the  eflate  void  ip/ofa£tOf  with-  I-         '.    '•* 
out  entne  or  claime. 

Alfo  oi  conditions  in  deed,   fome  bee  annexed  to  the  rent  re- 

ferved  out  of  the  Land,  and  fome  to  collaterall  a6b,  &c.  fome  be 

M!r.c»|>.«.  ie€t.  f»ugle,  fome  in  the  conjundive,  fome  in  the  disjunftive,  as  (hall  evi- 

I5ici7.    .         dently  appeare  in  this  Chapter,  where  the  examples  of  thefe  divi- 

fions  fliall  be  explained  in  their  proper  place. 

"  En  lejfy  (^f ."     Of  conditions  in  law  more  fhall  be  faid  here- 
after in  this  Chapter. 

"  Suf  condition  en  fait  rjly  Jicome  nn  home  per  fait  indent,  SfcS* 
Here  Littleton  pntteth  one  example  of  fixe  feverall  kinds  of  condi- 
tions. That  is,  firlt,  of  a  liugle  condition  indeed.  Secondly*  ^f 
a  condition  fubfequent  to  the  elt^fe.  Thirdly,  a  condition  annexe^ 
to  the  rent,  Lc.  Fourthly,  a  condition  that  defeatclb  the  eftate. 
FifUily,  aconciition  that  defeatcth  not  the  eftate  before  an  eutneV 
And  la^Uy,  a  condition  in  the  afhrmative,  which  iniplieth  a  nega- 
tive, (as  behind  or  unpaid  iniplieth  a  negative)  viz.  not  paid* 
All  whi«:h  doe  appeare  by  tbe'exprelVe  words  of  LittLton, 

X  "  Hrnd'  a   luy  ccrtai:7e  rent^  ^^c,**     Here  by  thi»  (4*c.)  is  im- 

plyed  for  life,  in  tuile,  or  in  fee. 


Lb.  3.  upon  Condition.  Se6i.  33*5.' 

''Etmceft  cafiji  U  rent  nefoit  pay  a  tiel  temps^  4*c.  donqws  poet 
Ifttoforoufesheires  etitrcr,  4-c."  By  this  Seftion,  and  by  the 
(it.)  tberein  couta  aed,  fixe  things  are  to  be  underilood. 

Firft,  Where  oor  author  idith,>  le  rent  fait  arere^  that  though  the  fi]  40  AC  1 1. 
itBt  oe  behind  and  not  paid  [6],  yet  it  tbe  feoffor  doth  not  demand   iO  H.  6. 30,31. 
thefcune,  &c.  he  Ihall  never  re-enter  (1),  becaule  the  land  is  the  6  H.  7.  7. 
prncipall  debtor ;  for  the  rent  iflueth  out  of  the  land,  and  in  an  J^  fj'  ^*  Jf- 
iffiie  rbr  the  rent  the  land  (hall  he  put  in  view;  and  if  ti»e  1  jid  be  J.^  h.  6.  46. 
erxtcd  by  a  title  piramount,  the  rent  is  avoyded,  iind  Jier  fucn  pi.  Com.  Kid- 
(riaion  the  peilon  ot  tlje  teotfee  ftiall  not  oe  chaiged  theiewitb,  weld's  care,  fo. 
fcr  the  peribn  ot  the  teotiee  was  only  charged  with  the  rent  in  re-  ^®*  *  Hill  and 
ipea  of  the  grant  out  o!  t)  e  l.^nd.  .  ^^7^''  '"''*' 

bccondly,  The  demand  muil  be  made  upon  the  land,  becaufe  the  (x'oy  is.  iRolL 
lind  IS  the  debtor,  and  that  is  the  place  of  demand  appointed  by  Abr.  4.>9, 460. 
lnr(2).  Perk.  ie«.  8f7. 

1 1  ibe  king  maketh  a  leafe  for  yeares,  rendring  a  rent  payable '  ^^^  ^^'^ 
at  Ls  receipt  at  IVeJiminftery  and  after  the  king  grantetti  the  re- 
Tsriioo  to  another  and  his  heires,  the  grantee  fliall  demiuid  the  rent  Lib.  4.  ft»1. 7t, 
;:pdn  tbe  land,  and  not  at  the   kind's  receipt  at   Wifimtfter ;  73.  BoruughtV 
f>rds  the  1j.w  without  exprefle  words  doth  appoint  tbe  leliee  m  the  «»**• 
kn^'s  cale  to  pay  it  at  the  kind's  receipt,  lo  lU  cale  of  a  lubje^, 
tfc^  Lw  appoints  the  demand  to  he  on  the  land  (:^). 

Ii  there  l)e  a  houfe  upon  the  l.iiiie,  he  mult  demind  the  rent  at  49  AiT.  5. 
Ae  houfe.     And  he  cannot  demand  it  at  the  oacke  doore  of  the   15  £li«. 
iwutc  out  at  the  foie  dooie,  becaule  the  demand  mult  ever  ue  mude  ^'-S:^^* 
2!  the  moft  DOtoiious  pi  ice.     And  it  is  not  mateiiol  whether  any 
pe'ioobe  tber  or  no.  •' 

Albeit  the  feoftee  be  in  the  h.tll  or  other  p  irt  of  the  houfe,  yet 
tb«teoft)r  neede  not  [c]  but  come  to  the  fore  doore,  for  thu,t  is  JTr]  Ber.dloes  cA 
tfce place  appoiiited  by  l.w,  albeit  the  doore  he  open.  Trcfp  4  &  5. 

[iO>  al     f*'^  ^^  ^^®  feoff  jent  were  made  of  a  wood  only,  the  de-   ^j!.*  ^  ^JJ^ 
'J  m  md  mull  be  iii.^de  ^t  the  gate  of  the  wood,  or  at  fonie  hi^h   L.^^  3^9^ 
vay  leading  through  the  wood  or  otlier  iiioft  notorious  pi. ice.  And  if 
«^  pitce  be  as  notorious  as  another,  the  feoffor  hath  election  to  de-   (Ante  145.  »'> 
ttiwiit  U  which  hee  w  II,  and  ah^eit  the  feoffee  be  m  lome  other 
f  tn  ot  the  wood  redie  to  pjy  the  rent,  yet  that  (hall  not  av^ule  him* 

Thirdly,  And  if  the  feoffor  demtind  it  on  the  ground  at  a  place 
wb  rh  is  not  moft  notorious,  as  at  the  b.icl<e  doore  of  a  houfe,  &.c» 
Uid  in  plcddmg  the  feoffor  Jleadge  a  dein.uid  ot  the  rent  generally 
it  the  hoofe,  the  feoffee  may  traverle  the  demand,  and  upon  the 
tv.derice  it  Ihull  be  found  for  him,  for  that  it  was  a  void  demand. 

Fourthly,  If  the  rent  be  reierved  to  be  paid  at  any  place  from  Lib.  4^  Bo- 
the  i^jid,  yet  it  is  in  law  a  rent,  and  the  feotior  muil  demand  it  at  roiif^hf^s  caTc* 
^  place  appointed  Ly  the  pai  r  .es,  ol)ferving  that  which  hath  beene  i«i.  73. 
^d  eibre  coureming  the  moft  notorious  place.  ^^*  ^**"**  ^^* 

F.ttly,  And  uU  this  is  to  be  under ftood  when  the  feoffee  is  ab- 
^w ;  for  if  the  feoftee  commeih,  to  the  feoffor  at  ny  place  upon 
any  ^dji  of  the  ground  .it  the  dny  of  payment,  n  offer  his  rent, 
iloeit  they  be  not  at  the  moft  notorious  place,  aor  at  the  laft  inftant, 

thtt 

{«)  [ttt  J/ote  Sc."]  mentary  on  that  Seftion. 

1)  For  the  pl.^c'  of  perfonning  'he  con-         (3)  fScc  Noi«  16. J  . 
fitHW,  fee  Litt,  Sea.1%0}  anJ  th«  Coni- 


Lib.  5.       Cap.  5.  OfEftates  Sea*  325. 

rPoft  211  « "^    ^^  fedTor  is  bound  to  receive  it,  or  elfe  he  fiiall  bot  take  any  ad** 
^  °  '      '  '^    vantage  of  any  demand  of  the  rent  for  that  day  (i). 
(7  Rep.  fa.)  SLxtly,  Therefore  the  pkce  of  demand  being  now  known,  it  is 

further  to  be  known  what  time  the  law  hath  appointed  for  the  fame. 
This  partly  appeareth  by  that  which  hath  beene  kit  faid.  For  al- 
beit the  lafl  time  of  demand  of  the  rent  is  fuch  a  convenient  time 
before  the  funne  fetting  of  the  laft  day  of  payment  as  the  money 
may  be  numbred  and  received^  notwithflanding,  if  the  tender  be 
made  to  him  that  is  to  receive  it  upon  any  part  of  the  land  at  any 
time  of  the  laA  day  of  payment,  and  he  reftifeth,  the  condition  is 
(5  Rep.  114.  b.)  faved  for  that  time,  for  by  the  exprefle  refervatien  the  money  is  to 

be  paid  on  the  day  indefinitely,  and  convenient  time  before  th^ 
laft  inftant,  is  the  uttermoft  time  appointed  by  law,  to  the  intent 
(tCro.  435.500.  (2)  that  then  both  parties  (hould  meet  together,  the  one  to  de- 
mand and  receive,  and  the  other  to  pay  it,  fo  as  the  one  fhould 
'       not  prevent  the  other.     But  if  the  parties  meet  upon  any  part  of 
the  land  whatfoever  on  the  fame  day,  the  tender  (hall  lave  the  con- 
dition for  ever  for  that  time. 
Lib.  5.fo1. 114.       ^^^  i^  ^^^  refervation  of  the  rent  be  (as  here  Littleton  putteth 
Wage's  cafe.       the  cafe)  at  certaine  feails,  with  condition  that  if  it  happen  the 
PI.- Com.  Hill,     rent  to  be  behind  by  the  fpace  Of  a  weeke  after  any  day  of  pay- 
5^"/l?f  *"^'*'  ment,  &c.  in  this  cafe  the  feoffor  needeth  not  demand  it  on  the 
fOH.  &30  31.  ^^^^^Yf  but  the  uttermoft  time  for 'the  demand  is  a  convenient 
<>  H.  7.  S.  '     '  ^iin^  (^  l^^th  beene  faid)  before  the  laft  day  of  the  weeke,  unleffe 

before  that  the  feoffee  meet  the  feoffor  upon  the  land  and  tender 

the  rent  as  is  aforefaid(3). 

Micb.  40  &  41.       If  a  rent  be  granted  payable  at  a  certaine  ^lay,  and  if  it  be  be- 

EriE.ittterStaDly  hinde  and  demanded  that  the  grantee  (hall  diilreine  for  it,  in  this 

^  Read.  ^^f^  ^)j^  grantee  need  not  demand  it  at  the  day ;  but  if  he  demand 

Msiinde^  cafe.    ^^  ^^  ^^^  ^^^®  ^^^^'  ^^  ^^  diAreyne  for  it,  for  th^  grantee  hath 

eledion  in  this  cafe  to  demand  it  when  he  will  to  inable  him  t^ 
diilreine. 

iH.7. 7.b.  *'  ^^  euxtnfon  f  rimer  e/l ate  over ,  SfC*'    Regularly  it  is  true 

thiit  he  that  entreth  for  a  condition  broken  (hall  be  feifed  in  his 
firft  eftate,  or  of  that  eftate  which  bee  had  at  the  time  of  the  eftate 
made  upon  condition,  but  yet  this  fayleth  in  many  cafes. 
4H.6.  S.  lib.  8.       1*  In  refpe^  of  impolubility.     As  if  a  man  feifed  of  lands  in 
fo.  49, 44.  the  right  of  his  wife  maketh  a  feoffment  in  fee  by  deed  indented^ 

Whittingluiii's    upoQ  condition  that  the  feoffee  (hould  demife  the  land  to  the  feof* 
5  h!  7  s  ^^'  ^^^  ^^  ^^^^'  ^^*  ^^^  hufband  dieth,  the  condition  is  broken,  in 

f  Poft.  297.  b.)  ^^^^  ^^^  ^^^  h^m  of  the  4iu(band  (hall  enter  for  the  condition  bro- 
ken, but  it  is  impo(fible  for  him  to  have  the  eftate  that  the  feoffor 
had  at  the  time  of  the  condition  made :  for  therein  he  had  but  an 
eftate  in  the  right  of  his  wife,  which  by  the  coverture  was  diffolved. 
And  therefore  when  the  heire  hath  entred  for  the  condition  bro- 
ken and  defeated  the  feofiment,  his  eftate  doth  vaAi(h,  and  pre- 
fently  the  ftate  is  vefted  in  the  wife. 

2.  In  refpedt  of  neceftity.  If  Cejiy  que  vfe  after  the  ftatute  of 
jti.  3,  and  before  the  ftatute  of  27  n.  8,  had  made  a  feoffment  in 
Cee  upon  condition,  and  after  had  entred  for  the  condition  broken ; 

in 

(i)  For  the  diffiotnce  of  the  demand  to  ckfe  of  an  entry  to  diftrairfj    fee  before 

be  made  in  cafe  of  a  re-entry  to  avoid  an  144^  a. 
eftate,  or  the  forfeiture  of  a  fum  nomme        (a)  [See  Note  S7.] 
f€nm\  and  of  the  dcoiand  to  be  madt  in       (3)  [SceNote  %l\ 


Lib.  3.  upon  Condition.  SeSL  3S5» 

k  this  cafe  he  had  bat  an  ufe  when  the  feofiinent  was  made,  bnt 
Mm  he  (hall  be  feifed  of  the  whole  ftate  of  the  land.  So  that  as  in 
tk  fiinner  cafe,  the  auceftor  had  fomewhat  at  the  making  of  th^ 
cnditiQD,  and  the  heire  (hall  have  nothing  when  he  hath  entred  for 
(k  condition  broken,  fo  in  this  cafe  the  feoffor  bad  no  eftate  or  in- 
tcneft  in  the  land  at  the  time  of  the  condition  made,  but  a  bare  ufe  ; 
yet  after  his  entrie  for  the  condition  broken  he  (hall  be  leifed  of  the 
vbole  ftate  in  the  land,  and  that  alfo  for  neceflitie;  for  by  the 
feofiment  in  fee  of  Ctjiif  que  ufe,  the  whole  ellate  and  rightwas  de- 
veiled  out  of  the  feoffees.  And  therfore  of  neceflitie  the  feoffor 
asA  guoe  the  whole  eftate  by  his  entrie  for  the  condition  broken. 

Tenant  in  fpeciall  taile  hath  iffue,  and  his  wife  dieth,  tenant  in 

talk  maketh  a  feoffment  in  fee  upon  condition,  the  iffue  dieth, 

30'7  K 1  ^^^  condition  is  broken,  the  feoffor  re-enters,  he  ihall  have 

^\  '     -I  but  an  eiiate  fcfr  life,  as  tenant  in  taile  apres  poffibility  of  (3  Rep.  43, /:4) 

iffue  extind  bj  the  re-entry,  and  yet  he  had  an  cftate  taile  at 

the  time  of  the  feoffcment,  and  that  alfo  for  nece(rity. 

3.  In  (bme  caies  the  feoffor  by  his  re-entry  (hall  be  in  his  former  (Ante  105. 1.^ 
cftate,  bnt  not  in  refped  of  fome  collaterall  qualities.  As  if  tenant 
bf  luwlag^  anceib-ell  maketh  a  feoffement  in  fee  upon  condition,  and 
Oitreth  upon  the  condition  broken,  it  (hall  never  be  holden  by 
bomage  anceffrell  againe.  And  fo  it  is  if  a  copihold  efcheate,  and 
the  lord  make  a.  feoffement  in  fee  upon  condition,  and  entreth  for  the 
condition  broken.  And  the  reafon  in  both  thefe  cafes  is,  for  that  the 
'coitonie  or  prefcription  for  the  time  is  interrupted. 

(i)Lord  and  tenant  by  fealty  and  rent,  the  lord  is  in  feifm  of  l5Aff.  19* 
^  rent,  the  lord  granteth  his  feigiiory  to  another  and  to  his  heires  ^*  ***"**  ^*  **•) 
>pQo  couditiony  the  tenant  attorneth  and  payeth  his  rent  to  the 
inotee,  the  condition  is  broken,  the  lord  diftreineth  for  his  rent, 
ttd  refcous  it  made,  he  (hall  be  in  his  foimer  efkte,  and  yet  the 
(vmer  feiiin  (hall  not  enable  him  to  have  an  adife  without  a  new 
frin. 

If  tenant  in  taile  make  a  feoffment  in  fee  upon  condition,  and  ^  H.  7.  7. 
i^th,  the  iffioM  in  taile  within  age  doth  enter  for  the  condition  bro* 
t«D,  be  (hall  be  firff  in  as  tenant  in  fee  fimple  as  heire  to  his  fa« 
^r,  and  confequently  and  inffantly  he  (hall  be  remitted.  But  if 
^htirt  be  of  fuD  age,  he  (iial  not  be  remitted,  becaufq  he  might  (P«^  350.  b.) 
tuve  had  his  formeaon  againff  the  feoffee,  and  the  entrie  for  the 
condition  is  his  owne  s£t ;  but  more  (hall  be  faid  hereof  in  his  pro-« 
P^  place  in  the  Chapter  of  Retnitter^ 

If  a  nuu  make  a  feoffment  in  fee  of  Blaeke  Acre  and  White  Acre  *  I^-  ^-  *• 
•poa  cowiition,  &c.  and  for  breach  thereof  that  he  (hall  enter  into  l^.j^"* 
Bl^ic  Acre,  this  is  good.  .^ 

If  tenant  for  life  make  a  feoffment  in  fee  upon  condition,  and  en-  43  AiT.  47. 
Ml  for  the  condition  broken,  he  (ball  be  tenant  for  tife  againe,  but  ^^J^'/'J^w  ^ 
^j«d  to  a  forfeiture^  for  the  ftate  is  reduced,  but  the  forfeiture  is  |^  y^^'  ^5 
««|Hnged.(2)  11M.5.«5. 

16  AS.  47.    (1  Roll.  Abr.  85d,    Toft.  252.  •.) 

(0  [See  Not*  f  |.]       (1)  [See  Mote  90.] 


B  s  Seft. 


I;.ib.  3.  .     Cap.  5- 


Of  Eflates 


Sea.  326,  327- 


Sea.  326. 


T^N  Thefme  le  manner ^  efi  fi  term 
font  dones  en  le  taile,  on  lej)es,a 
terme  de  vie  ou*  des  ans,  fur  f  condi- 
tion, tfc. 


T  N  the  fame  manner  it  ?s  if  landsbe 

given  in  taile,  or  let  for  terme  of 

life  or  of  yeares,  upon  condition,  &c. 


**  Sur  condition,  S^c**    This  implyeth  the  feverall  kindes  of 
eoaditions  in  deed  before  fpecified*  ' 

Sedi.  327. 


AfF^  S  lou feoffment  ejlfait  de  cer- 
'^  taine  tertes  refeivfint  certain 
refit,  'Ji.S^cfar  tiel  condition,  ^eji  le 
reritjoit  adererey  §  qne  bix'n  Ivroit  at 
feoffor  et\\fe$  hcires  d'entrcr,  **ct  ia 
terre  tener  tanquc  Us  foient  fatis/ies 
ou  payes  de  le  rent  aderere,  8^c,  en  ccji 
cafe  fi  le  rent foit  aderere,  et  le  feoffor 
oiifes  htires  enter  y  le  feoffee  n  eji  pas 
exclude  de  ceo  tout  X  net,  mes  le  feof- 
for avera  et  ticndra  la  tei  re,  et  pren- 
dia  ent  lesproJitSy  tumjuc  4-i-  il  foit 
fat i fie  dc  le  rent  adeiere;  et  quant  il 
eflfatisfiej  donque  poit  le  feoffee  J+ 
ie-entrer  en  mefme  la  tene,  et  ceo 
tcner  WW  come  it  tenoit  adevant.  Car 
en  tiei  cas  le  feoffor  avera  §§  la  terre 
forfque  en  maner  come  pur  un  dijlres^ 
ianque  **  il  foit  fatisfie  de  hunt,  ifc. 
coment  i-+  que  il  prendre  les  projifs  en 
h  meane  temps  f^  afon  vfe  demcfne, 


TJ  U  T  where  a  feoffment  is  made 
oFcertaine  laudb  relerviugacer- 
taine  rear,  &c.  upon  fuch  condition, 
that  if  thereat  be  behind,  that  it  Ihall 
be  law  Full  for  thefeciftbrand  iiisheires 
to  enter,  and  to  hold  the  land  imtill 
he  be  latisfied  or  payed  the  rent  be- 
hinde,  &c.  ni.thisciilie  if  the  rent  be 
behind,  and  the  feoffor  orhisheircs 
enter,  the  feoffee  is  not  altogether  ex- 
cluded from  this,  but  thefeoflor  Ihall 
have  and  hold  the  land,  and  thereof 
take  the  profits,  until  he  be  fatisfied 
of  the  rent  bchinde;  and  when  be  is 
fatisfied,  then  may  the  feoffee  re-en- 
ter into  the  iiime  land,  and  hold  it  as 
beheld  it  before.  For  in  this  cafe  tlie 
feofforfhal  have  the  land  but  in  maner 
as  for  adiitreffe,  until  he  be  fatisfiod 
of  the  rent,  &c.  though  he  lake  the 
protits  m  the  meane  lime  to  bis  owae 
ule,  &c. 


\](\e  Soa.  33?.  «  JOT  la  terre  tener  tanque  Us  foyent  fatisfies  ou  pnies  de  le  rent 

^^o^  ^'^  IL '*"  adercre,  SfC."     By  this  it  is  implyed,  that  if  fuch  a  feotf- 

cMje  rcul  10.^'  ™®°^  ^  made,  referving  (bj  (for  example)  8  markes  rent  at  the 

PI.  Com  514.  feaft 

[6]  iO  £.  3.  tit.  coveoant.  3.  .      . 


•  a  terme  added  in  L.  and  M.  nnd  Rolu 
f  iiil  arided  in  L.  and  M.  and  Koh- 
J  Gfr.#»ot  in  L.  and  M. 
^  ;/  added  in  L.  and  M. 
I  a  a. '(fed  in  L.  and  M. 
^^  eula  terre  ienus  de  eux  in  L.  and  M. 
\  de  addtd  in  L.  and  M.  and  Roh. 
44  que  addtd  in  L.  and  M.  and  Roh. 


Jt  n-intrir-^enire  in  L.  and  M.  and  Rolu 
-   11  come — citmenfMi  L.  and  M.  and  Roh. 

W  enter  a  la  terre^-^eQ  aver  in  L.  and  ^« 
and  Roh. 

**  que  added  in  L.  and  M.  and  Roh. 

+f  que  not  in  L.  and  M.  nor  Roh. 

\X  a  Jqh  ufe  demefm  not  in  L.  and  M* 
HOT  Rob. 


•Lib.  i.  *  upMh!  Condftion.         '     .     Se6i.  SSj?* 

fisail  of  Eqfier^  with  fuc)i  a  condition  as  is  afore  faid,  the  feoffor  at 
the  feaft  day  demands  the  rent*  the  feoffee  paieth  unto  him  6 
markes  parceil  of  the  rent,  the  fdbffor  entreUi  into  the  lands  and 
taketh  the  profits  towards  fatisfadion*  Afterwards  the  feoffee  doth 
tender  the  two  naarkes  refidue  of  the  rent  to  the  feoffor  upon  ths-  •    •    ^ 

1  land,  who  refufeth  it.     It  hath  beene  adjudged  that  the 
3*  "-J  feofiee  upon  the  reiiifal  may  enter  into  the  land ;  (i)  for    , 
when  the  feoffor  is  fatisfied  either  by  perception  of  the  profits  or  by  ' 

payment  or  tender  and  refufall,  or  partly  by  thei  one  and  partly  by  the 
other,  the  feoffee  may  re-enter  into  the  land.    And  this  is  within  (Autrenentia 
the  words  of  Littieton^  viz.  (vniill  he  bcfatUfied.)    And  albeit  the  «f«  de  oblij^a- . 
feoffor  had  accepted  part  of  his  rent,  yet  he  may  enter  for  the  con-  J.*Xr°?t**^  Doc' 
dition  broken,  and  retaine  the  land  until!  he  be  fatisfied  of  the  pia.'^io9.) 
.whole.    All  which  is  worthy  of  obfervation. 

^  Et  en  tiel  cafe  le  feoffor  avera  la  terreforfque  en  manner  come  vn 
A^rtjfe^  tanqiu  Ufoit  fatisfie  ile  la  rent,  S^c*'     By  this  it  appeareth  ^Sid.  ^S.  26t. 
that  the  feoffor  by  his  re-entry  gaineth  no  eftiite  of  freeiiold  (2),  344-  ^^*^'  ^**' 
but  an  interelVby  the  agreement  of  the  parties  to  take  the  pro-  ^'^ 
fits  in  nature  of  a  diilreire.     And  therefore  if  a  man  maketh  a 
leafe  for  life  with  a  refervation  of  a  rent,  and  Aich  a  cOfidition,  if  he 
enter  [upon]  the  condition  broken,  and  take  the  profits  of  the 
land  ^wouflfuey  ^c.  he  (hall  n^t  have  an  adion  of  debt  for  .the  rent 
arm,  fur  that  the  freehold  of  the  lefiee  doth  continue,  and  there* 
i)ri  thebooke  [<^]  that  feeoieth  to  the  contrary  is  faife  printed,  [c^fIl3.fo.f, 
and  the  true  cafe  was  of  a  leafe  for  yeares,  as  it  appeareth  after- 
mads  in  the  fame  page  of  the  leafe. 

But  herein  alfo  a  diverfity  worthy  the  obfervation  is  imply^, 
via.  If  a  man  make  a  leafe  for  yeares,  re ferving  a  rent  with  a  con- 
dition, that  if  the  rent  be  behind,  that  the  lefTor  (liail  re-enter  and 
ti^e  the  profits  untill  thereof  he  be   fatisfied,  there  the  profits 
Ml  be  accounted  as  parceil  of  the  fatxsfii6lion,  and  duiing  the  time 
that  be  fo  taketh  the  profits  he  fhall  not  have  an  aOion  of  debt  for  5«  ^  S.  f. 
the  rent  for  the  fatisfa^jon  whereof  he  taketh  the  profits.     But  if  Vid.  femblaWe. 
the  condition  be  that  he  fhall  take  the  profits  untill  the  feoffor  be  ^  ^  ^'  ^^ 
fitisfied  or  paid  of  the  rent,  without  laying  (theieot)  or  to  the  31  j^ff  pi,  ^5, 
like  effe^,  there  the  profits  fhall  he  accounted  no  part  of  the  fa-  Vid.  le  ftatute 
liifaAkm  but  to  haflen  the  [leffor] .  to  pay  it,  and  as  Littletbn  here  de  Mertdn  ca. 
tiith,  that  untill  he  be  fatisfied  he  ihalL  take  the  profits  in  the  ^-  """^  ^^ff'^^- 

»w^J^  *•         *     u-  r   />*\  thrfe  words, 

oeanc  time  to  his  own  ufe  (3).  ^^^^  i,,^^  p^^ 

cipem  pofSst  itnplicem  valorem*  &c«    £t  e«  7,  without  tliis  word  (hide)    (See  aut.  9S»  b.^ 

(i)  [See  Note  91.3  (3)  [Sec  Note  9S.1 

(2)  [Sec  Note  9a.] 


S  A  Seal 


Lib.  3.     Cap.  5. 


Of  Eftates 


Seft.  S28,  329. 


SeGt.  328. 


TTEMf  divers  paroix  (enter  |||| 
outers)  y  font  9  ^ueuxper  vet  t  ue  de 
eux mepnesjoiit  ejtatesfur  condition; 
un  eji  ieparol^  Tub  coaditioiie :  /i* 
CQtHe  A.  enfeoff'a  B.  de  certaine  terre, 
habendum  et  teneadum  eidem  JB.et 
hasrcdibus  fnis,  fub  *  coaditione, 

ubd  idem  B.  et  baoredes  fui  folvant 
eu  fol  vi  laciant  praefat'  ji.  et  b»redi- 
bus  i^is  anauaiim  talem  redditum, 
3cc.  En  ceji  cafe  fans  afcun  pluis 
dire  le  feoffee  ad  ejtatejwr  condition. 


I 


A  LSO,  divers  words  (amongft 
^^^  others)  there  be,  which  by  ver- 
tue  ot  themielves  make  eilates  upon 
condition;  one  is  the  word  (su6  ron* 
die.)  as  if  A.  InfeofTe  B.  of  certkine 
land,  to  have  and  to  hold  to  the  fiiid 
B,  and  his  heires,  upon  condition, 
that  the  faid  JB.  and  his  heires)  do 
pay  or  caiife  to  be  paid  to  the  afore- 
(kid  ji.  and  his  heire:  yearely  fuch 
a  rent,  8u!.  In  this  cafe  without 
any  more  faying  the  feoffee  hath  an 
ellate  upon  condition. 


Sub  Con-  TJCRE  in  this  and  the  next  t^vo  Sedions  Uttkton  doth  put 
ditiono.    ^  f^Qip  examples  of  worda  that  make  conditions  in  deed :  and 

138?  xrn.  8.15.  fii^^y^  conditione.    This  is  the  moii  exprefle  and  proper  condition 
13  H.  4w        .    in  deed,  and  therefore  our  author  beginneth  with  it. 

Bmer  Cong.  57,         t9  Afl*.  7.         33  AC  U.         40  AiC  13L         Braaott  ubi  fapr«.         Fletft 
libb  4.  ca.  9.    Brit  cap.  i6,  fic'ubi  fufra. 


Yid^Sed.  325. 


**  Ttdem  reddiium^  Sfc!*  This  (4-c.)  implietb  any  other  r^^rt  u  \ 
rent  or  fum  in  grofle,  or  any  collatersJl  condition  whaaoever,  L     ^ '  .^ 
either  to  be  pertbnued  by  the  feoffee  (whereof  our  author  here  put- 
teth  bis  cafe)  or  by  the  feoffor,  and  extendeth  to  all  kinds  of  condi* 
tions  in  deed!,  before  fpecified. 


Sea.  369. 


y4  VXYt  fi  lesf  paroh  fueront 
-"  tielx,  Provifo  femper qudd  pne- 
di<5l'  jB.  fol  vat  feu  folvi  faciatprsefato 
jt.  talem  redditufn,  &c.  on  fueront 
tielx f  Itaqu6d  prsedidl'  i).  folvat  fen 
folvi  faciat  prsefato  A.  talem  reddi- 
tum,  8lc.  en  ceux  cafesfaunsptuis  dire, 
hfeqf^ee\niideJlateforfqueJur  con-- 
^ditioh;  i]lint  guesufiepetjonnaji  le 
condition,  U feoffor  etfes  heirespoyent 
entrer,  S^c. 


ALSO,  if  the  words  were  fuch. 
'^^  Provided  alwaiesy  that  the afore« 
faid  B.do  pay  or  caufe  to  be  paid  to 
the  atbrefaid  A.  fuch  a  rent,  &c.  or 
thefe,  So  that  the  faid  B.  do  pay  or 
caufe  to  be  paid  to  the  faid  Jf.luch 
a  rent,  &c.  in  thefe  cafe%  without 
more  faying,  the  feoffee  haih  but  an 
eftate  upon  condition;  fb  as  if  he 
doth  not  pertbrme  the  condition, 
the  feoffor  and  his  heires  may  enter, 
&c. 


II  la  added  in  L.  and  M.  and  Roh.  •  iflm  added  in  L.  and  M.  and  Roh. 

Slfiib  tmutitisntm^  wuHcisn  in  L.  and       f  faroli^comltci§fu  in  L«  and  M«  and 
ML  and  Koltu  Roh. 

|s*«f-0i^iBL.andM» 


Lib*  9* 


iq)on  Condition* 


*  jDROFTSO  fimper^  pmd  B.fotvaUS^c! 


Se6L  SS<k 

ProviTo.  Vid. 


Our  iQthor  putteth  bis  c«ife  where  aprar(/b  commeth  alone.  ^*^  ***•  ^^* 
Aod  fo  it  IS  it  a  man  by  indenture  letteth  lands  for  ytjje^^  pro-  |J  h  2*  J"}'  J  J 
inded  alwaies,  and  it  is  covenanted  and  agreed  between  the  faid  is,  15  h.  4. 
ptfties,  that  the  leOee  Ihould  not  alien,  and  it  wua  adjudged  that  Entrc  Cong,  sr, 
tbis  WmS  a  condition  by  force  of  the  prorifo,  and  a  coven^mt  by  Seignior  Crom. 
fare  of  the  other  words  (1).  ll^''^ f'J'*^ 

large.    55  H.  8.  tit.  condition.    Br.  lib.  8.  89.  Francei^  cafe.    (9  Rep.  70.  b.) 

This  vrffrdproxifo  (hall  be  alfo  taken  as  a  limitation  or  qualifica- 
tiout  as  beieafter  in  his  proper  place  ihall  be  f^iid.    And  fometime 
k(ha]  amount  to  a  coveniint.    All  which  do  appeare  by  the  an-  [*]^H.8.llb 
thorities  in  the  mar^enl^.  ^^    r       ^ 

For  the  (4*^.)  in  this  Sedlon  explanation  is  made  in  the  Se&on  pi^ta  Ub!  4**^ 
next  before.  ea,9.    Braaoa 

obi  fttpra.    Brittoo  tibi^pn. 

^  Om  Jmenmt  tiels^  Ita  quod.*^    This  is  the  thutl  condition  in    (Dyer  \X  b.) 
dredy  vhcreol  onr  author  maketh  mention. 


Sea*  330. 


TTEM,  outers  parok  fini  en  tm 
faii  queux  caufoni  lei  tenements 
^re  condUianals.  Sieome  fur  tiel 
feoffment  un  rent  efi  referve  aijfeoffor^ 
6i€.  ef  pifts  foii  mttte  en  lefait  *  ceft 
faroi,  Qu6d  fi  contingai  redditum 
pfxaictum  a  retf6  fore  in  parte  vel 
10  totO|*f  qo6d  tunc  ben^  licebit  a  le 
feoffor  ei  afes  keires  (fentrer,  Sfc.  ceo 
yL  un  fait  fur  condition* 


ALSO,  there  bee  other  words  m 
"^^  a  deede  Hbich  caui'e  the  tene^ 
ments.to  be  conditioaall*  As  if  upon 
fuch  feoffment  a  rent  be  referved  to 
the  feoffoTy  &c.  and  afterward  this 
word  is  put  into  the  deed,  that  if  it 
happen  the  aforefaid  rent  to  be  be 
bind  in  part  or  in  all,  that  then  it 
fliall  be£iwfiil  for  the  feolTorand  bis 
heires  to  et^ter,  &c«  this  is  a  deed, 
upoa  condition* 


f\UODji  contingat,  fpcf  (Ant  146. b.} 

^    This  is  the  fourth  condition  in  deed  fet  downe  by  our  ^E,  t.  Eutri# 

'  Cong.65.  8  £.1. 

Aff.  StO. 
Qnod  fi  contiogat.  Paich.  ST  Clis.  Rot  S54.  iater  Sayer  et  Haret  in  Cook  Baooi^ 


^  -1      **  D'entrer^  SfC^    Hereby  it  is  evident,  that  fome  words 

^204-  A.  J  of  themfelves  do  make  a  condition,  and  fome  other  (whereof 
ear  aathour  here  and  m  the  next  Sedion**^  putteth  an  example)  do  **  Vid.Se6tS3t« 
sot  0/  themfelves  make  a  condition  without  a  concluiion  and  cl>uii(^ 
of  rc-entrie  :  and  manie  times  (Ji)  makes  a  condition,,  and  fome-  %^'  f^  ^*  ^^ 
tiiDSS  a  limitation,  as  hereafter  (hiJl  be  faid  in  this  Chapter*  Lraa.  H.  4. 

lb.  f  IS.  h.    (5  Rep.  9.) 

Jneffe  fot^  donatiotii  modus,  conditio^  five  ctmfa.    *  ScUo  quid  *  4  Mir.  Dy«r 
(wt)  modus  eft  (fi)  conditio  (quia J  cau/a.  ^^'  ^ 

Ouuhtio  is  explauned  before.  Modus  is  at  tbis  day  properly  taken  Brid.ttbtfa|ia. 
ibr  a  modification,  limitation,  or  qualifi'^ation,  for  the  which  alfo 
the  law  hath  appointed  apt  words }  and  becaufe  Littleton  fpeoi  eth 

of 


<i)[SS«HQI€J4-] 


•  ft/  pard  not  in  L.  and  M.  nor  in  Rolu 
f  mc*  added  is  L,  and  M.  and  inRoh* 


lib.  3.    •  Cap.  5.     •    '    bftibit^s  Serf.  43^. 

of  this  alfo  in  this  end  of  the  Chapter,  I  will  referve  f  his  Ulster  to 
his  proper  pLce,  where  the  reader  ihall  perceive  exceUeiU  matter 
of  le  irning  touching  this  point. 

Cav/a,  the  caule  or  corifideration  of  the  grant  And  herein 
there  is  a  diveifitie  betweene  a  gift  of  lands,  and  a  gift  of  an  an- 
nul tie  or  fuch  like.     For  example,  if  a  man  grd.nt  an  annuitie  pro 

^^  ^  ni  ^^^  ^^'^^  ^^''^^^  ^^  ^^^'  ^^^  '^*^  ^^''^  P''^  flicweth  the  caufe  of  the 

?H^  41  42  grant,  and  therefore  amounteth  to  a  condition;  for  if  the  acre  of 

lORpp.  42.  ^^^  ^^  evicted  by  an  elder  title,  the  annmtie  &aU  ceafe,  for  cef- 

yhi.  141.  a.  /ante  caufd  cejfat  effe^s. 

r  Rc]).  9.  b.  ^n<i  fo  if  ioi  annuitie  be  granted  pro  dccimis,  Src.  if  the  grantee 

i^  *  144*  ^^  unjuftly  didurbed  of  the  tithes  the  annuitie  ceafetfa.     And  fo  it 

9  Rei).  50.  ■•  ^^  ^^^^  annuitie  be  granted  jiro  confilio^  and  the  grantee   refufe  to 

^ofi.  ?57.  a.)  give  counfell,  the  annuitie  ceafeth.     So  if  an  annmtie  be  grante4 

9  K.  4.  SO.  quhd pr(efiaret  confilivm^  this  makes  the  grant  conditional!. 
32K..'S.A.  nu.S0.       But  if  A.proconfilio  impen/oy  Sfx:.  make  a  feoffement,  or  a  leafc 

it  F  4  ?  b  ^^^  ^^^^*  ^^  ^^  ^crty  or  pro  und  acrd  terra,  SfC,  alljcit  he  denieth 

8  H.  6.  23.  counfcil,  or  that  the  acre  be  evidted,  yet  A.  fh.ill  not  re-enter,  for  ih 

5  K.  2.  til.  this  cafe  there  ought  to  be  legall  words  of  condition  or  qnaliiica- 
Ann.  44.  tion,  for  the  caufe  or  confideration  fhvill  not  avoyd  the  ftate  of  the 
t«  F  1  ^\  feoffee ;  and  the  resifon  of  this  diverfitie  is,  for  that  the  ftate  of  the 
ric  24f .     ^^  ^^^^  **  executed,  and  the  annuitie  executorie. 

fl£.4.49.      22E.4.V&     55H.6.2.      10KJ3.44.      5  E.  t.      9E.4.20.      l5  £.  4. 5. 

lift.  H.^.  ctM.  '^"^  7®^  fometime  in  cafe  of  lands  or  tenements  (cai{fa)  (hall 

34  AfT.  1.  make  a  condition.     As  if  a  woman  give  lands  to  a  man  and  his 

40  Air.  13.  heires,  canfd  matrimonii  pralociUi^  in  this  cafe  if  (hee  either  marrie 

'  the  man,  or  the  man  refufe  to  marrie  her,  (he  iliall  have  the  land 

W  5  E.  ?.  cut  againe  to  her  and  to  her  heires.    [e]  But  of  the  other  fide,  if  a 

in  vita  SK  tif.  man  give  land  to  a  woman  and  to  her  heires,  cavjd  matrimonii  prd'^ 

Condition  Br.  locuiiy  though  he  marrie  her,  or  the  woman  ref«(e,  he  (hdl  not  havfe 

6  H.  4. 1.  jj,g  ldnd.s  againe,  for  it  ftands  not  with  the  modeftie  of  women  ih 

this  kind,  to  a(ke  advice  of  learned  counfell,  us  the  man  may  and 
♦  12E.  1.1.  ought:*  and  the  rathef*,  (or  that  in  the  cafe  of  the  woman  (hee 
ftuiTcmeiits  &  may  averre  the  caufe,  (for  the  reafon  afoiefaid)  although  it  be  not 
fd»t»  114.  contained  in  the  deed,  yea  though  the  feoffement  be  made  without 

F.  N.  B.  105.  L.    j^- J  , 

Ad  lacieild*  ea'  If  a  man  maketha  feoffement  in  fee,  ad  faciendum^  or  fadendo^ 
intcntione,&c.  or  ed  inientioju^  OTod^e^vm^  or  ad  prapoJUum^  that  the  feoilei^ 
Dv«r  138.  fhall  doe  or  not  do  fuch  an  aft,  none  o(^  tjiefe  words  make  the  ftate 

iii^H^ft^^  in  the  land  conditional!,  for  in  judgement  of  law  they  are  no  words 

Condiiioni9.Br.  ^^  condition ;  and  fo  it  was  refolved,  HiL  1 8  Eliz,  in  Com.  Banco, 
Pl«  Com.  14^.  *  in  the  cafe  of  a  common  perfon ;  but  in  the  cafe  of  the  king  the 
38  H.  6.  S3k  faid  or  the  like  words  doe  create  a  condition,  and  fo  it  is  in  the  cai^ 
^'^'^'  ^    ,      of  a  will  of  a  common  perfon.  which  cafe  I  n&yfelfe  heard  and 

rr  il.  8. 1 8.  a.  .1?  E.  3.  Brer.  291.  (1  Roll  Abr.  407,  408>  409, 410.  Moore  57. 
f  Leo.  33.        9Rep^64.  a.        10  Rep.  4S.  a.) 

But  for  the  avoyding  ofaleafe  foryeares,  fuch  precife  worJs 
of  condition  are  not  fo  ftriAly  required  as  in  cafe  of  freehold  and 
vnTKe*        inheritance.     [J]  For  if  a  man  by  deed  make  a  leafe of  a  manor 
M  H^ft  foryeares,  in  which  there  is  a  claufe  (and  the  fard  leflee  (hall  cot^ 

Dier  27.' a.  Tub-  ^nually  dwell  upon  the  capitall  mefluage  of  the  faid  manor,  upon 
posna  fomfac-  P^^  ^^  forfeiture  of  th^  faid  terme)  thefe  words  amount  to  a 
tur».  condition.  I  <  •         '     *  \  j 

And 


Lib.  3. 


upon  Condition. 


i^6Ct»  3  3  ]  • 


And  fo  it  is  if  facb  a  claufe  be  in  ftich  a  leaft,  Quhd  n<m  licebitf  Q^od  non  lice* 

toibeieflee,  dare,  voiderejVelcoticedere^at  urn,  et/ub  ptcftdforis^  i^'^if^ 

frfiurity  this  amounts  to  make  the  Icafe  for  yeares  defeafible,  and  ^  Mar  138 

10  it  was  adjudged  in  the  court  of  common  plecis  [g]  in  queene  m  Hill.  40. 

l!i:abtti*s  time  ;  and  the  reafon  of  the  court  was,  that  a  leafe  lor  Eliz.  Rot.  i6ia 

yeares  was  bat  a  contrai6t.  which  may  begin  bjfword,  and  by  word  "Jtcr  Browne 

«.,  be  diflblveA  «1  Pra.«. 

142.  Br.  and  BeOooe'i  cafe.' 


[204.  b.] 


Sea.  331. 


lifE  S  il  eft  diver pty  perenter  ce/i ' 
pato/  {(i  conliiigat,  &c.)  et  Its 
farob  prockeine  avahtdits.  Car  ceux 
p(iro/i  (il  coiitiniraty  &c.)  nc  valent 
nc7is  a  tiel  coTidition,  finon  que  il  ad 
ctui  parolx  fubfequetUs,  Que  bien  lift 
atftvfor  et  a  jh  keites  d'enirer,  S)'c, 
M&  m  les  I'f'Jes  avanfdits,  it  ne  he* 
jbl'^ne  per  la  ley  de  milter  tiel  clauj'ej 
(iVilicei)  que  le  feoffor  et  fis  Itei/res 
ynj^ent  entrer^  fyc.purceo  que  ilspoyent 
Jmre  ceo  per f (nee  desparois  avunlditSf 
pur  ceo  que  its  impreignont  *  a  eux 
mffmt^  en  ley  un  condition j  fc il i cct,que 
hfhjforetjes  heires  poj/ent  entrer,  S)'c. 
lincKtreit  ejt communement  uje  en  touts 
titli  cafes  avantdits  de  mitter  f  les 
floufes  en  lesfaitSy  fcilicet,  fi  le  rent 
Juit  adere?  e,  4rr.  que  bien  lirroit  a  le 
Jeofor  el  nfes  keii  es  d'entrer,  S^c.  Et 
ceo  eji  bienjait^  a  celinltnt,  pur  decla- 
nr  tt  eiprefjer  a  tcs  (ays  geutSy  que  ne 
fmt  apprijesj^  en  (a  ley,  J|  dele  manner 
file  condition  ae  lefeojjement,  S;c.  Si- 
come  homefeifie de  tei ;«' §  tejja mefme 
la  Urre  a  un  auter  per  fait  indent  pur 
terme  des  ans,  rendant  a  luy  certain 
lent,  il  eji  ufe  de  mitter  en  lefait,  que 
fi  le  rentfoit  at  ere  a  I  jour  de  payment, 
ou  per  un  femaigne  ou  pet  un  mois, 
i^c.  que  aaonque  birn  lirroit  al  lejjor 
0  diftieyner,  3fc.  **  uncore  le  lejjor 
foil  dijtreiner  de  common  droit  pur 

le 


T5  U  T  there  is  a  di  vcrfitie  between 
-^^  this  vaord  ficonlingat,Sfc.  and  the 
words  nextaforefaicl,  iS^c.  For  thefe 
words,  (i  contingaty  6ic.  are  nought 
worth  to  fuch  a  condition,  unleffeit 
hath  theie  words  followins^,  That  it 
fhall  be  lawfull  for  the  feofibr  and  his 
heires  to  entar,  &c.  But  in  the  cafes 
aforefaid,  it  is  not  ncceifarie  by  the 
law  to  put  fuch  clauie,  fcilicet,  that 
the  feoffor  and  his  heires  may  enter, 
&c.  becaufe  they  may  doe  this  by 
force  of  the  words  aforefaid,  for  that 
they  containe  in  thenife:vcs  a  condi- 
tion,ynV/cef,  that  the  feoffor  and  his 
heires  may  entrr,  &.r.  Yet  it  is  com- 
monly ufed  in  all  fuch  cafes  aforeiatd 
to  put  the  claufcs  in  the  deeds,  yci- 
licet,  if  the  rent  be  behind,  See.  thatit* 
fliall  be  lawfull  to  the  feoffor  and  Ills 
heires  to  enter,  &c.  And  this  is  well 
done,  for  this  ititent,  to  declare  and 
expreffe  to  the  common  people,  who 
arenotlearnedinthela\v,oftnemaQ- 
ncr  and  condition  of  the  feoffemenr, 
8cc.  Asifamaniieifed  of  land  ietteth 
the  fame  land  to  ajiother  by  deede 
indented  for  lermc  of  yeares,  tender- 
ing to  him  a  certaine  rent,  it  is  ufcd 
to  be  put  into  the  deed,  that  if  the 
rent  be  behind  at  the  day  of  pay- 
ment, or  by  tliefpaccoraueekeora 
moneth^  &c.  tliat  then  it  ihall  be 

-:  lawfull 


in  L.  and  M.  and  Roh.  M.  and  Roh« . 
f/p/  tigis  in  L^  and  M.  ar.d  Roh.  ^  come  de  franktemment  added  in  L.  a4d 

X  AB  Ut^^de  in  h.  snd  M.  de  la  in  Roti. .  M.  and  Roh. 
ide  Ui  moMJtiT        le  wudire  in  L.  aoi        *•  £/  added  in  L.  anJ  M.  and  Rob* 


Lib.  3.       Cap.  5.  OfEftates  Sea.  332. 

le  rent  arere,  6^c.  cement  *y?/e  tieh  lawfull  to  the  leflbr  to  diftreine,  8cc. 
parok  ue  Unque  fueroftt  mijes  en  le  yet  the  leflbr  may  dHlreyne  of  com- 
part, Sfc.  mon  right  for  the  rent  behind,  8cc. 

though  fuch  words  were  not  put 

into  the  deed,  &c. 

"  Th  ne  hefoignefer  laley  de  mitier  tiel  cknifef  Sfc!*  Qua  roQjj  o  T 
duhitationu  caufd  tollenda:  inferwitur^  communem  Itfgem  nam  ^  ^*  *^ 
Ictdunt.    Ei  cxprejjlo  contm  quw  iaciti  infwitf  nihil  optratur. 

**•  Vtr  tm  moy«,  4*^*"  ^\txt,  albeit  the  cteufe  of  diflrefle  bee  added, 
that  if  the  rent  be  behind  by  the  fpace  of  a  weeke  or  amoneth^ 
that  the  leifor  may  diftraine,'  yet  he  may  diftraine  within  the  weeke 
or  moneth,  becaufe  a  diftredfe  is  incident  of  common  right  to  every 
rent  fervice.  And  the  words  be  in  the  affirmative,  and  therefore 
cannot  reftraine  tha%  which  is  incident  of  common  right. 

The  other  (4*c.)  in  this  Sed^ion  upon  that  which  hath  beene  faid 
are  evident. 

Se6l.  332. 

rrE  J»f,  ^  *  feoffment  foit  fait  f  JTE  M,  if  a,  feoffment  be  made 

"^  fur  tiel  conditioji,  que  fi  le  feoffor  upon  fuch  condition,  that  if  the 

paya  al feoffee  a  certaine  jour,  6^c.  40  feoffor  pay  to  the  feoffee  at  a  certain 

it,  (Pargent,  que  adonque  le  feoffor  day,  &c.  40  pounds  of  money,  that 

pait  re^eiitrer,  t^cm  ceo  cos  le  feoffee  then  the  feoffor  may  re-enter,  &c.  in 

eft  appell  tenant  en  morgagCy  que  e/i  this  cafe  the  feoffee  is  called  tenantin 


autant  a  dire  en  Francois  come  mort-  morgage,  which  is  as  much  to  fay  in 

agCy  et  e7i  Latin  mortuum  vadium.  French  as  mortgage,  and  in  Latine 

^t  il  femble  que  le  caufe  pun  que  il  mortuum  vadium  (1).  And  it  feemeth 

dl  appelle  mortgage^  efl^pur  ceo  que  that  the  caufe  why  it  is  called  mort- 


tleftoyt  en  aweroitftfi  tejeoffor'%  voyt  cage  is,  for  that  it  is  doubtful  whe- 
payer  al  jour  limitte  tiel  fumme  ou  tner  the  feoffor  will  pay  at  the  day  li- 
non:  etsU  nepaya  pas,  donque  le  mited  fuch  fumme  or  not:  and  if  he 
terre  que  ilmitter  en  gage  fur  condi-  doth  not  pay,  then  the  land  which  is 
iron  ae  payment  de  It  money y  eft  ale  put  in  pledee  upon  condition  for  the 
de  luy  a  touts  jours,  et  iffmt  mort  ||  a  payment  of  the  money,  is  taken  from 
hiy  fur  condition,  Sfc.  >  Ets'ilpaya  nim  for  ever,  and  fo  dead  to  him 
le  money,  donques  eft  le  gage  mort.  upon  condition^  &c.  And  if  he  doth 
quant  a  le  tenant,  S^e.  pay  the  money,  then  the  pledge  is 

dead  as  to  the  tenant,  8cc. 

[c]  Glanvil.  lib.  «  Mortgage^  is  derived  [c]  of  two  French  words,  vi«.  mart, 
10.  c^.  68.  &  ^jjj^^  ig  mortuum^  and  gage^  that  is  vadiimy  or  ptgnus.  And  it  it  cal- 
^'       ^"''     '  led  in  Latine  mortuum  vadium,  or  morgagium.  Now  it  is  called  here 

mortgage  or  mortuum  vadium,  both  for  the  reafon  here  exprefled  by 

Littleton,  as  alfo  to  diftinguiih  it  from  that  which  is  called  vvoum 

vadium.     Vivum  autem  dicitur  vadium,  quia  nunquam  moritur  ex  ali" 

.     qud  parte  quod  ex  fuis  proventubus  acquiratur.    As  if  a  man  borrow 

a  hundred 

^a/am  added  in  Roh.  but  not  in   L.        H  a  hn  fir  emuiitim,  9fc»    Eit*il^aU 

,  and  M.  mutn  Jotii  ^  k  gagt  mm,  nibx  in  L.  ania  M» 

f  a  mfctm  home  added  in  Roh.  but  not  in  bo  Roh. 
X.  «nd  M.  (i)  [See  Note  96.] 

X  ntqjt'-^fHt,  in  Lt  and  Mt  and  Rob. 


Lib.  3. 


.upon  Condition.  SeGt.  333,  334. 


ihmdred  pomub  of  another,  and  naketb  an  eftate  of  lands  unto 
fao,  untiil  he  hath  received  the  faid  fumme  of  the  iifues  and  the 
pro&tsof  the  land,  fo  as  in  this  cafe  neither  money  uor  land  dieth, 
vis  loft,  (whereof  Uttletouhtith  fpoken[(/]  before  in  this  Chap- 
ter) and  therefore  it  is  called  vivum  vadium. 


[d]Vid.Sea. 


>3.  b.] 


d€Ct«  «^3t/« 


TTEMg  Jicame  home  pott  faire 
ftaffment  en  fee  en  fnortgage, 
*  ifint  home  pott  faire  done  en  taUe 
a  mortgage f  et  wi  leas  pur  terme  de 
m,  (mpwr  terme  des  ansen  mortgage. 
t  Et  toiUi  tieb  tenants  font  appels 
tauaiti  en  mortgage^  Jolonque  ies 
giataqie  ib  ont  en  la  terre,  cfc. 


A  LSOy  as  a  man  may  make  a 
"^^  feoffment  in  fee  in'morgage,  fo  a 
man  may  make  agift  in  tayle  in  mor- 
gage,  and  a  leafe  for  terme  of  life^  or 
rortermeofyearesinmorgage.  And 
all  fuch  tenants  are  called  tenants  ia 
morgage,  according  to  the  eftates 
which  they  have  in  the  land,  8cc. 


This  Sedkm  upon  that  which  hath  beene  faid  needeth  no  further 


Sea.   334. 


JTEM,  fijeofment  foit  fait  en 
^rtgagejur  condition,  que  lefebf- 
fnfftnfera  tiel  fumme  a  tieljour,  Sfc. 
(f^  e^  X  enter  eusper  lour  fait  en- 
^  aecorde  et  linutf  content  que  le 
fi^or  marufi  devant  lejour  de  pay^ 
•w^^Tc.  tmcareji  le  heire^  le  feoffor 
f^  mefine  le  fumme  %  de  moneif  a 
^me  lejour  a  le  feoffee,  ou  tender  a 
iitjf  ks  demersy  et  le  feoffee  ceo  refufa 
ii  receiver,  donque  poit  V  heire  entrer 
« le  terre;  et  uncore  le  condition  eft, 
Tf^  file  feoff  our  pauera  tiel  fumme  a 
tidJQur,  Sfc.  nientfeafant  mention  en 
le  condition  d'  afcun payment  d*  eftre 
fotperjon  Aetre,  mespur  ceo  que  le 
^  aaintereff'e  de  droit  en  le  condi^ 
^w«,  i^cet  V  enient  fuit  forfqueque 
^deniarijerront  pates  at  jour  affeffe, 
'c.  et  le  feoffee  fi  ad  pluis  dammage, 
f  a  foit  pay  per  thetre,  que  /ilfuit 
?yperte  pier,  Sfc.  et  pur  ceft  caufe, 
fi  le  heire paya  les  deniers^  ou  tendera 

les 


^ifat  bmt  f$U  fmrt  done  en  twk 
**tf<^'f  oot  in  L.  and  M..nor  Rob, 
t  ^/ aot  in  L.  and  M.  nor  Rob. 


A  LSO,  if  a  feoffment  be  made 
-^^  in  morgageupon  condition,  that 
the  feoffor  Ihall  pay  fuch  a  ftimme^t 
fuch  a  day,  &c.  as  is  betweene  them 
by  tlieir  deed  indented  agreed  and 
limited,  although  the  feoffor  dyeth 
before  the  day  of  payment,  &c.  yet 
if  the  heire  of  the  ^offor  pay  the 
fame  fumme  of  money  at  the  fame 
day  to  the  feoffee,  or  teudre  to  hioi 
the  money,  and  the  feoffee  refufe  to 
receive  it,  then  may  the  heire  enter 
into  the  land ;  and  yet  the  condition 
is,  that  if  the  feoffor  ihail  pay  fuch  a 
fumme  at  fuch  a  day,  8cc.  not  mak- 
ing mention  in  the  condition  of  any 
payment  to  bee  made  by  his  heire, 
but  for  that  the  heire  hath  intereft  of 
right  in  the  condition,  &c.  and  the 
intent  was  but  that  the  money  fhould 
bee  payed  at  the  day  affefled,  &.c. 
and  the  feoffee  hath  no  more  loffe, 
if  it  be  paid  by  the  heir,  than  if  it 

were 

ek       X  aUT'^^Mirt  L.  and  M.  and  RoL 
•  I  de  added  in  L,  and  M.  and  Rob. 
\d»fmwg;f  aot  ia I>. aad  M  oorRob* 
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les  deniers  a  te  jotir  affeffij  tfc.  ei  were  paid  by  die  father,  &c.  there- 

Vauter  ceo  refufa,  if  poet  entier^  Sfc,  fore  if  the  heire  pay  the  money,  or 

Mesji  un  ejiranger  de  fa  tejie  de*  tenderthemoneyat  the  day  limited, 

mefne,  que  n'ad  afcun  tiUerefj'e,  S^c.  &c.  and  the  other  refufe  it,  he  may 

voile  tenner  les*  avantdits  deniers  ai  enter,  &c.   But  if  a  fltanger  of  his 

feoffee  a  le  jour  ajjedif  le  feoffee  own  head,  who  hath  not  any  inte- 

tie/i  f  pas  tenus  de  ceo  receiver.  reft,  fitc.  will  tender  the  aforelkid 
money  to  the  feoffee  at  the  day  appointed,  the  feoffee  is  not  bound  to 
receive  it. 


frH.8.  19.  b. 

lib  8.  ibl.9l. 
franceft*  cafe. 
(1  Roll.  4^6.) 

(Poi;  819.  b.) 


If]  Vid.  Sea. 
8Sf. 


[)p1  P?.  Com. 

^56,     Wrotbe's 

cafe. 

14  H.  r.  8. 

15H.7. 1» 

14  E.  4.  3. 

^a  H.'  6*  tt  3» 


**  (yt/E  le  feoffor  paUra  a  tkl  jour,  Sfc!*    Albeit  conditions  bee 

^  not  favoured,  yet  they  are  not  alwayes  taken  literally,  but 
in  this  cafe  tke  law  enableth  the  heire  that  was  not  named  to  per* 
forme  the  conditicm  for  foure  caufes.  (i) 

Firfl,  Becaufe  there  is  a  day  limited,  fo  as  the  heire  commeth 
within  the  time  limited  by  the  condition,  for  Otherwife  he  could  not 
doe  it,  as  (hall  be  faid  hereafter  in  this  Chapter. 

Secondly,  For  that  the  condition  defcends  unto  the  heire,  and 
therefore  the  law  that  giveth  him  an  intereft  in  the  condition,  giveth 
bim  an  abilitie  to  performe  it. 

Thirdly,  For  that  the  feoffee  doth  receive  no  dammage  or  pre- 
judice thereby  (all  thefe  reafons  are  exprefly  to  be  collected  out  of 
the  words  of  Littleton),    And  thefe  things  being  obferved, 

Fourthly,  The  intent  and  true  meaning  of  the  condition  ihall  be 
performed.  And  where  it  is  here  faid,  that  the  heire  may  tender 
aljour  ajfeffcy  SfC,  herein  is  implyed,  that  the  executors  or  r.^^^  -i 
adminiftrators  of  the  morgageor,  or  in  de&ult  of  them  the  L-^^^'  ®-J 
ordinary  may  alfo  tender,  as  (liall  be  faid  \J"\  hereafter  in  this  Chap- 
ter. But  what  if  the  condition  had  beene,  if  the  morgageor  or  his 
heires  did  pay,  &c.  and  hee  dyed  bet'o;  e  the  day  without  heire,  fo  as 
the  condition  became  impoHible,  here  it  ii  to  be  obferved,  that  where 
the  condition  becommeth  impollible  to  be  performed  by  the  ad  of 
God,  as  by  death,  &c.  the  (late  of  the  feotlee  (bull  not  be  avoyded, 
as  fhall  bee  lUid  hcrc:ifter  in  this  Chapter.  And  therefore  the  law 
here  inableth  the  heire  (of  whom  no  mention  was  made  in  the  condi* 
tion)  to  performe  the  condition,  leA  the  inheritance  ihould  be  loll, 
wherein  divers  diverfitles  are  worthy  of  obfervation.  (?) 

Firfl,  betweene  a  condition  annexed  to  a  Hate  in  lands  or  tene- 
ments upon  a  feoffment,  gift  in  taile,  &c.  and  a  condition  of  an 
obligation,  recognizance  or  fuch  like,  [g]  For  if  a  condition 
annexed  to  lands  bee  pofTible  at  the  making  oi  the  condition,,  imd 
become  impoflible  by  the  aft  of  God,  yet  the  Uate  of  the  feoft'ee,  &c'. 
fhall  not  bee  avoyded.  As  if  a  man  maketh  a  feoffment  in  fee 
upon  condition,  that  the  feoffor  fhall  within  one  ye  are  goe  to  the 
citie  of  Paris  about  th^  affaires  of- the  feoffee,  and  prefently  after  the 
feoffor  dyeth,  fo  as  it  is  impoifible  by  the  a^tof  God  that  the  con- 
dition (liouid  be  performed,  yet  the  elVate  of  the  feoffee  is  become 
abfolute;  for  though  the  condition  be  fuijfequent  to  the  ftate,  yet 
there  is  a  precedency  before  the  re-entry,  viz.  the  performance  of 
the  condition.  And  if  the  land  fhould  by  conllrufiion  of  law  be 
taken  from  the  feoffee,  this  fhould  work  a  dammage  to  the  teolTee, 
for  that  the  condition  is  not  performed  which  was  made  for  his 

>  benefit. 


^  anfomtSts  not  in  L.  and  M  but  In  Rob* 
\pas  not  in  L.  aud  M.  but  in  Roh. 


(0  [See  Note  97.] 
[206,  a.] 
(r)  [See  Note  98.] 


Ub.3.     -.  upoa  Condkk^n*  .    .    Se€L  324f 

benefit.  And  it  appeai^th  by  lAUlftony  that  it  muft  not  be  to  tbe  dam- 
£i^e  of  the  feoflee';  '•^xid  fo  it  is  if  the  feoffor  (hall  appeare  in  fuch 
ft  court  tbc  Dcxt  tearmc,  and  before  the  day  the  feottor  dyetli,  the 
e^teot  the  ieotiee  is  abfulute.    [hi  But  if  a  man  be  bound  by  re*  [7,]  15H.  7. 18. 
ctjgmzance  or  bond  with  condition  that  he  fhall  appeare  the  next  51  H.  6. 
ic-irme  in  foch  a  court,  and  before  tbe  d.iy  the  coiiufce  or  obligor  ^^"'  ^' 
d)'etb,  the  recognizance  or  obligation  is  faved  ;  and  the  reafon  of  ^®,~'  \}J' 
the  diveifitie  19,  becairf'e  the  ft.ite  of  the  land  is  executed  and  fvttled   jj-e^  i.b.  5^  f^ 
m  the  feotFce,  and  c.innotbe  redeemed  back  againe  but  by  m  ittcr  LHujhtfr'scaic. 
fbUetiuent,  v.z.the  performance ^of  tbe  condition.     But  tbe  bond  or  3d  if.  6.  2, 
recogniZiince  is  a  thing  in  aft  ion,  and  executor}',  whereof  no  ad- 
viAtage  cuii  be  taken  until!  there  be  a  default  in  the  obligor*  and  Fleta  Iib.4.jcji^ 
therefore  in  all  cafes  where  a  condition  of  a  bond,  recognizance,  &c;  5*  ^  Bradloa  & 
is  poiSble  at  the  time  of  the  making  of  the  condition,  and  before  the  J^' •"<»»*  *^** 
feme  can  be  performed,  the  condition  becomes  impoflihle  by  the  a6l 
of  God,  or  of  theltw,  or  of  theoMigee,  6cc.' there  the  obligation, 
&c.  is  faved:     But  if  the  condition  of  a  bond;;^^.  be  impoiliule  at 
the  time  of  the  making;  of  the  condition,  the  obhn[ation,  &c.  it 
finale.     And  fo  it  is  in  cafe  of  a  feoffment  in  fee  with'  k  condition 
fubieqiient  that  is  impoflihle,  the  (late  of  the  i^o^te  is  abfolute ;  but 
Fp^x-j   «    T  if  the  condition  precedent  be  impoffible,  no  ftate  or  interefl   .  ^^ 

^-ou.  D.J  ^^j  grow  thereupon.     And  to  ilhiftrate  thefe  by  examples  1  r^*/^ 
yov  [hall  underdand.     Ijf  a  man  be  bound^nan  obligatpn,  &c.  with  '420.  Cro.  ^ 
condition  that  if  the  obligor  doe  goe  from  the  church  of  St.  Feter  iii  i9i,  864.) 
WefinumJUr  to  the  chhrch  of  St.  FcUr  in  JRo?;ic  within  three  hours,  14  H--^.  ^. 
th^it  then  tbe  obligation  (hall  be  voyd.    The  condition  is  voyde  and  4  h  V^-^f** 
knpoffible,  and  the  obligation  flapdeth  good.  8  £.4. 1. 

28  H.  8.  «5.  lib.  5.  to.  2S.     Laugliter's  'Cafe.  &  75.    39 11.  3.  5.     17  H.  6.     ObUgat  IS. 
6  £1.  iiier  t2t. 

And  fo  it  is  if  €k  feofinient  be  made  upon  condition  that  the  feof^ 
fee  (hall  goe  as  is  aforefaid,  the  (tate  ol  the  teotiee  is  abfolote,  ^nd 
zhe  condition  impollible  and  voyde. 

*  If  a  man  make  a  le.ife  for  hie  upon  condition  that  if  the  le(!ee  •  pi.  Com.  Fu}- 
fr>e  to  Fjomt^  as  is  aforcfa-id,  that  then  he  (hLill  have  a  fee,  the  con-  ler'scafe,  27S. 
d:uon  precedent  is  impuflible  and  voyde,  and  therfore  no  fee  limple  (^  1^«"-  -^^'■* 

can  t,row  to  tbe  ielTee.  VXx^''^'^^^^ 

\\  a  man  make  a  feoffinent  in  fee  upon  condition  that  the  feof-  35  \i^  '^,  f^,^^ 
fee  (hall  re-enfeoffe  him  before  fuch  a  day,  and  before  the  day  the  barre  S62«. 
^cfibr  dide.ie  the  feoffee,  and  hold  him  out  by  foice  untdl  the  df»y  37  H.  6.  barre 
le  pafl,  the  date  of  tbe  feofiee  is  abfolute,  for  •*  tbe  feoffor  is  the  ^?,-    ?v^'^"|* 
.cdufe  wherefore  the  condition  cannot  be  performed,  and  therefore  gj^j}  3^80 
flittll  never  take  advantage  for  non-perfoimance  theieof.  [i]"  And  (8iJ«  Uop,  83.4. 
fo  It  is  if  i^.  be  botind  to  B.  that  /.  5.  (hall  many  Jam  G,  before  92.  •  Hob.  24  > 
forh  a  day,  and  before  the  dav  iJ.  marry  with  Janc^  he  (hall  never  C'J^  *^*  ^-  **• 
take  advantage  of  the  bond,  for  that  he  himfelfe  is  the  monAe  that  ji  h  4  5?**' 
tbe  condition  could  not  be  performed.     And  this  is  regularly  true  \^  pruteaion. 
in  all  cafes.  10  \\,  7.  I8. 

But  it  is  commonly  holden  f  A]  that  if  the  condition  of  a  bond,  (Mc-  Pla.?30> 


kc,  »)C  againft  law,  that  the  bond  itfelfe  is  voyd.  L'i'^ton^n  ^'''*' 

But  herein  the  law  diftinguillietb  between  a  condition  againft  law  Qj^j^fu"  ra  .*** 
for  tbc  doing  of  any  a6t  that  is  malum  in/c,  and  a  condition  againft  Br  .6tuu  lib.  3. 


Uw  (that  concemeth  not  any  thing  that  is  maf am  inj'e)  but  there-  i's>l.  100. 

ibre  !S  againft  law,  becaufe  it  is  either  repu^_nant  to  the  ftatf,  or  *  JJ  ^-  ^- 

ag-unft  fome  maxime  or  rule  in  liw.     And  tLerelore  the  common  J^'J  i'^'&i 

opinion  is  to  bee  underftood  of  conditions  againll  law  for  the  do-  4  h  7*  4,  j> 

Bke  of  fooie  d&  that  is  malum  infe,  a»d y^t  ther^yi  alfo  the  law  dif-  10  H.  7. 22. 

^^  tinguifheth.  14  H.  8.  S8. 
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4f  £.  s.  &  ss.   iiDgQi/hetb.    As  if  a  mau  be  bound  upoo  condition  that  be  fliall 
^M^^\'  ^K  N  ^^  ^-  S.  tbe  bond  ia  voyde. 

S  H. 4.9.        V^  Veil.  109.) 


((PI.  Com. 
Browning*! 
caliB  133.) 

(Poft.  Sea.  960. 
lORep.SS. 
Hob.  170. 
1  RolL  Abr. 
419.) 

7  H.  6.  49.  b. 
SlU.  $.99. 
JW  H.  r.  11. 
91  H.  7. 30. 
SO  £.  4. 8. 
(Moore  810. 

Poft.  ns,) 

PI.  Cora,  in 
Browning's 
c^fe  199.  a. 
%7  H.  8. 

Vide  Sea  9f  5. 
(S  Rep.  114.) 


Tide  Sea.  401. 
ilill.  28  Elis. 
in  Banco  Regis 
inter  Watkins 
Sc  Aftwick  pro 
terrii  in  Com. 
Devon.  45  E.  9. 
tit.  Releafe  28. 
52  E.  1.  Ht, 
Annuitv  5W  * 
83  H.  6. 19. 
<1  Leo.  94. 
Moore  223. 
Poft  326.  b. 
tt5.  a.) 


36  H.  6.  tit 
barre  166. 
39  £.  1.  tit. 
AnnuitiB  51. 
SIPE.9. 
judgament  254. 
(Ant.  180.  b. 
Poft.  245.  a. 
Sd8.  a.) 


But  if  a  man  make  a  feofiment  upon  condition  that  tbe  feoffei 
ihall  kill  /.  S.  tbe  eitate  is  aololute,  and  tbe  ccnd<tiOQ  voyd« 

If  a  mcin  make  a  feolioient  m  iee  upon  condition  tbat  be  ihall 
not  alien,  this  condition  ih  repu^iutfit  aiid  againlt  law,  and  tbe  ftate 
of  tbe  ieoflee  is  abiolute  (whereoi  more  fbill  bee  faid  in  bis  proper 
place),  but  if  tbe  iieotfee  be  bound  m  a  bond,  that  tbe  feoffee  or 
his  beire&iliiill  not  iUieo,  this  is  ^ood,  for  be  may  notwithitandiag 
alien  if  be  will  ibrle.t  bia  L>ond  tbdt  he  bimfelfe  hath  mide. 

So  it  is  if  a  mm  mike  a  ieoilment  in  fee  upon  cond4tion  tbat 
tbe  iieoffee  (hall  not  take  the  p.olits  of  the  land^  this  condition  is 
repugnant  and  a^amft  law,  apd  the  ftate  is  abfolute. 

But  a  bond  with  a  condition  that  the  feoffee  (h^ll  not  take  the 
prolits  is  £;ood«  If  a  man  he  bound  with  a  condition  to  enfeoffee 
his  wife,  the  condition  is  voide  and  againil  law,  becaofe  it  is  ag^n^ 
the  maxime  in  law,  and  vet  the  bond  is  good ;  but  if  he  be  bound 
to  pay  his  wife  money,  that  is  good.  Et  Jcde  JifnUibUt  whereof 
there  bee  plenti&U  autboritiea  in  our  boofcet  (i). 

"  Tender  la  denUn  d  Jour  qfeje^  S^cJ*  Note,  hereby  is  im- 
plyed,  tbat  albeit  a  convenient  time  before  lun  fet  be  tbe  Ia(l 
time  given  to  the  feoffor  to  tender,  yet  if  be  tender  it  to  tbe  per- 
fon  of  the  morgagee  at  any  time  of  the  day  of  payment,  and  bee 
refiifeth  it,  the  cMulition  laOftved  for  that  time. 

*'  II  poet  entreTf  S^c^    And  fo  may  his  heire  alter  his  death. 

**  Mesji  e/tranger  defa  tejtc  demefne^  que  n'ad  qfcun  interejfe^  i^c. 
voiie  tender  les  acantdits  denier  sal  J  eotfee  at  jour  cjfejfcy  le  feo/fee  iCrfi 
pas  tonus  de  ceo  recdrer."  Nota^  by  this  period  and  the  i^£-)  it 
is  implyed,  tbat  if  tbe  morgager  dye,  his  heire  within  age  of  14 
yeares  (the  land  feeing  holden  in  focage),  the  next  of  kinne  to 
whom  the  land  cannot  defcend  being  bis  gardian  in  focage  may- 
tender  in  the  name  of  tbe  heire,  becaufe  be  hath  aniniereftas  gardian 
in  focage.  Alfo  if  the  heire  be  withm  age  of  a  1  yeares,  and  the  land 
is  holden  by  knights  fervice,  the  lord  of  whom  the  land  is  holden 
may  make  tbe  tender  of  his  intereft  which  he  fhall  have  when  tbe 
condition  is  performed,  for  thefe  in  refped  of  their  intereft  are  not 
accounted  eftrangers. 

But  if  tbe  heire  be  an  ideot,  of  what  age  foever,  any  man  may 
make  the  tender  for  him  in  refped  of  his  abfolute  difability,  and 
the  law  in  this  cafe  is  grounded  upon  charity,  and  fo  in  like  cafes. 

"  Ia  feoffee  n*e^  pas  temts  dr  ceo  recewer.**  And  note  that  Xif- 
tleton  faith,  that  he  is  not  boui  d  to  receive  it  at  a  ftranger^s  hand. 
But  if  any  flranger  in  the  naine  of  the  morgageor  or  his  foo'r 
heire  (without  his  confent  or  privity)  tender  the  money,  l**^7*  > 
and  the  morgagee  accepteth  it,  this  is  a  good  fatisfaftion,  and  the 
morgageor  or  his  heire  agree. nv^  thereunto  may  re-enter  into  the 
land,  omntt  roiikabitio  retro  trilufur  et  mamdato  aqniparettur.  But 
the  Qiorgageor  or  his  heire  luj^y  difagree  thereunto  if  he  wiIL 

(tO  [SeeN.U990 
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r  -^  memorandum  que  en  tiel  cas, 
"^  tOu  tie!  tender  de  le  money  eji 
fnU.  ice.  etlc  feoffee  de  receiver  ceo 
fffuj'ii^  per  que  le  feoffor  oufes  heires 
iiiri^i,  ^r.  donque  le  feoffee  iCad 
cU'un  remedy  d^aver  le  inoney  per  le 
raaiMon  ley,  pur  ceo  que  ilferra  rette 
f'ffo/lie  que  i(  refnfa  ie  money ^  quant 
•ra  huultendre  de  ceo  fuU  fait  ujuy. 


AND  be  it  remembered  that  ia 
■^^  fuch  cafe,  where  fuch  tender  of 
the  money  is  made,  8cc.  and  the 
feoffee  refufe  to  receive  it,  by  which 
the  feoffor  oir  his  heires  enter,  &c. 
then  the  feoffee  hath  no  remedy  by 
the  common  law  to  have  this  money, 
becauie  it  (hall  be  accounted  his 
own  folly  th^t  he  refufed  the  mo^ 
ney,  when  a  lawful  tender  of  it  was 
made  unto  him.  (i) 


•-  ^pENDER  de  U  moneif  efifaity  S^e^    Here  is  implyed  at 
•    the  xiiie  time  and  place  according  to. the  condition. 


ih 


EMtront^  SfC."    viz.  into  the  landft  or  tenements. 


*^  Donque  It  feoffee  vtad  afcun  remedie  ^aoer  U  money  per  k  com* 
moM  iey^  JSfc"  "  And  the  real'on-is,  becaufe  the  money  is  coUaterall  8  ]^  2,  tit.  AS. 
to  the  Laid,  and  the  feoffee  hath  no' remedy  therfore.  ^S9. 31  AiT.  ^J. 

If  an  obligation  of  an  hundred  pound  he  made  with  condition 
lbr  tbe  payment  of  fifty  pound  at  a  da,y^  and  at  the  day  th^  obligor 
ttfB^r  xkkt  moi^y,  and  the  obligee  reiufeth  the  fame,  yet  in  adion  ( t  KoII.  Abr. 
of  debt  upon  the  phligalion,  if  the  detiendant  plead  the  t^er.and  533, 5S4.  Sid. 
refo^ill,  he  muft  alfo  plead  that  he  is  yet  ready  to  pay  the  money,  i«i^^^  2Sf .*^ 
"umI  tenler  the  fame  in  court.     But  if  the  plaintile  will  not  then  re-  ^^  £.  4.  f5.* 
:eive  it,   but  take  iflue  upon  the  tender,  and  the  fame  be  found  2«  e!  3.  5. 
againft  him,  be  hath  iofl  the  money  for  ever.  Lib.  9.  to.  79. 

If  a  man  be  bound  in  200  quarters  of  wheat  for  deliverie  of  a  H.Peyto*'ac»fo 
100  quarters,  if  the  obligor  tender  at  the  day  a  100  quarters,  &c.  2lsDver«4b 
he  flMJPi  not  plead  uncore  pri/t,  becaufe  albeit  it  be  parcell  t>f  the  25.  k.  coot)  '  * 
conditioi^  yet  they  bje  bona  periturdj  and  it  is  a  charge  for  tke 
obligor  to  keep  them.    And  the  reafon  whereibre  in  the  cafe  of  the 
obligatioa  the  fumme  mentioned  in  the  condition  is  not  loil  by  the  3  £,  2.  ti^ 
tender  and  refufall,  is  not  ox^ylbr'that  it"  is  a  duty  and  parcel  of  Afl*.  389. 
the  obligation,  and  therefore  is  not  ]oft  by  the  tender  and  rehifall, 
lot  alfo  for  that  the  obhgee  hath  rem&dyhylaw  for.  the  fame. 
And  in  this  cafe,'  liberata  pecunia  non  libtrat  offerente\n^  '  -    . 

Bat  if  a  man  make-  a  fingle  bond,  or  knowledge  a«ilatate  or  re-  (2  Saund.  48.) 
£C«ni2ai]ce,  and  afterwards  mude  a  defe*tfdnce  for  the  payment  of  7  H.  4^8. 
a^flerfomat  a  day,  if  the  obligor  or  conusor  teader  the  lefler  5IVIar.  Dicr  150. 
frmme  ai  the  day,  and  the  obligee  or  conulee  refiifeth  it,  he  (hall  ^i  p  \  5^' 
^ever  haTe  any  remedy  by  law  to  recover  it,  becaufe  it  is  no  par-  53  h.  e!  s.'  b. 
ceU  of  the  fnm  contained  in  the  obligation,  ftatute,  or  recognizance,  \7  SS,  pi.*}/ 
hf^  contained  in  the  defeaf^nce  made  xX.  the  time  or  after  the  <o  E.  4. 1.  b. 
obligation,  ilatute,  or  recogmzance.     And  in  this  cafe  in  pleading  ^^^^^^*    * 
W  the'  tender  and  refufall  the  partie  ihall  not  be  driven  to  plead,  j^  e.4  f.^ 
that  he  is  yet  read^  to  pay  the  fame  or  to  tender  it  in  court :  nei-  15  h.  7.  i3. 
ther  bath  the  obhgee  or  conulee  any  remedy  by  law  to  recover  i^  £.  3. 53. 

the  ^  E- •*•  *' 5. 


yoi.  iL 


(i)  [See  Note  too.] 

c 


Lib.  3.       Cap.  5. 


Of  Eftates 


Se6fc.  33^* 


19H.  8. 12. 
£7  h.  8. 1.  a. 
i     1  .X).  39.  tit. 
/)  a<eniinl  11. 
49  f,  S.:^. 
19  H.  6.  19. 

to^'a  va(v,  u'»i 
fuprji.  Si  Aff.*25. 
11  H.  4.  S3. 
1  H.  6.  8. 
1  !• .  4. 
17  E.  4.  3.     PI. 

Lib.  5.  fo.  114, 
115. 

%V»cle*j«  rafc, 
lib.  9.  fo.  78. 
(5  r'4-p.  114. 
Wadi'S  cafe, 
«  Iiif.  579.  74f . 
S  Inf.  93.; 


Ariftotle  lib.  5. 
cap.  8. 

(Cro.  Car.  89. 
TrovtraridCuii- 
▼erfion  l-es  for 
niuncv  out  of  a 
ban.) 

<•)  i  H.  5. 
ftuf,  ;2.  cap.  7. 
(Cro.  £1.  341.) 


the  lumme  contained  in  the  defeafance.  [o]  And  fo  it  is  if  a  man 
m<iKe  an  obligation  of  loo  pound  with  condition  for  the  dehveris 
of  cornCy  or  timber,  &c.  or  lor  the  performance  of  an  arbitrement^ 
or  the  domg  of  any  ad,  &c.  This  is  coIUterail  to  the  obligation, 
that  is  to  fay,  is  not  parcell  of  it,  and  therefore  ;>  tender  and  relufall 
is  a  perpetual  barre  (2). 

But  if  a  man  be  bound  to  make  a  feoffement  in  fee  to  the  obli- 
gee, and  he  make  a  leaie  and  a  releaie  to  him  and  his  heires,  albeit 
this  be  a  collaterall  condition,  yet  it  is  well  performed,  becaufe  this 
amounts  in  law  to  a  teotfment  (3). 

Com.  FogaflV'i  cafe,  fo.  6.     (Moore  36,  ST.     Pod.  236.  b.) 

*'  MoTiey^  woneta,  Ifgalis  moneta  Anglict^  lawful  money  of  Eng-^ 
landf  either  in  ^old  or  filver,  is  of  two  (brts,  viz.  the  Enghjh  money 
coyned  by  the  king's  authoritie,  or  forraine  coyiie  by  procla-  r^^^  K  1 
mation  made  currailt  within  the  realnie.  Coi/iit,  cvna  L  '  *  '•* 
dkiivr  ii  cttdcnde,  of  coyning  of  money.  In  French  coine  fi^niiieth  a 
corner,  becaufe  in. ancient  time  money  was  fquare  with  corners,  as 
it  is  m  fome  countries  at  this  day.  Some  fa}  that  coine  dicittir  d 
uoTnf,  id  eft  conrnunisy  quhdjit  omn^us  rebus  cwnmunis,  Moneia  di^ 
citur  d  moncndo,  not  only  becaufe  he  that  hath  it,  is  to  be  warned 
providently  to  ufe  it,  but  alfo  becaufe  nota  ilia  de  authore  ei  ralore 
admonci.  Pecuvia  dicitur  d  pecv,  beads,  oimtrs  enm  rtterum  divitue 
in  animalihus  copfiftthmit  ;  and  it  appeareth  that  in  Hotner's  time 
there  was  no  money  but  exchange  of  cattcl,  &c.  (1) 

NmnmWy  ww  w  w/xh,  qma  lege  Jit  non  natura.  Vide  (*)  the  fta- 
tute  of  9  H,^  of  the  noble,  halfe  noble,  imd  fai  thing  of  gold,  which 
is  the  iourtb  part  of  a  noble,  and  that  is  twenty  f>ence. 


Sea.  336. 


JT  EM,  fi  feofment  foit  frit  fur 

"^  t  iel  cfynditioii ,  que  ji  (ejeofce  pcya 
a^  feoffor  a  tie/  Jour  inter  eux  limit 
XX  L  *  aclonqueste  feoffee  aver  a  lu  ter^ 
re  a  /uy  et  a  fes  htires ;  et  siiljaite  de 
payer  ies  eteniefs  a  le  jour  f  fl//V/7^, 
J  aue  achnque  bien  lift  a  kj'eojor  ou 
a  fes  heii  es  aetUrery  6fc.  et  puis  devout 
lejou.'  ajjeffe,  Itjeojfee  vetid/t  ia  tare 
a  UN  auter,  et  de  leo  fait  feoffment  a 
luy,  en  i^jl  ftfefi  lefecondfeojfeevoife 
tttuier  lej'ammedeies  deuiersa  lejoitr 
ajjefie  a  ie  fefj}i>r^  et  ie  feoffor  ceo 
ref'ufa,  Sfc.  uonqut  le  Jetond  feoffee 

ad 


(«>  [$<•  Note  fbi.) 
(3}  [See  Note  loa.] 


1 

ALSO,  if  a  feoffment  be  made  on 
"^^  this  condition,  that  if  the  feof- 
fee pay  to  the  feoffor  at  fuch  a  day 
between  ihem  limited  twentyponnds, 
tlien  the  feoffee  flial  have  the  land  to 
hnii  and  to  his  heires;  and  if  hefuile 
to  pay  the  money  at  the  day  ap- 
pointed, that  then  it  (hall  be  laufuU 
tor  the  feoffor  or  his  lieires  to  eater, 
&c.  and  afterwards,  before  the  day 
appointed,  the  feoffee  fel  the  land 
tu  another,  and  of  tbis  muketh  a 
feoffment  to  him,  in  this  cafe  if  the 
fecond  feoffee  wil  tender  the  fum  of 

money 

£»o7.  b  ] 

(i)  [bee  Note  103.'} 

*  quf  addtrd  in  L.  and  M.  and  Rob« 

t  rffe-^dfc.  L.  and  M. 

i  qui  auded  in  Roh«  but  not  in  L.  and  M* 


Lib.  3.  upon  Condition.  Seft.  336. 

§i  eflate  en  la  terre  clerement  fans  money  at  the  day  appointed  to  the 

condition.      Et  la  caufe  ejl,  pur  ceo  feoffor,  and  the  t'eonor  reiufeth  the 

nh  fecond  Jeoffee  avoit  interejl  en  fame,  8cc.  then  the  fecond  feoffee 

onaition  pur  Jalvation  de  Wfon  te-^  hath  an  efiate  in  the  land  deerely 

nancie.     JB/I  en  ceji  cafe  ilfemble  que  without  condition.    And  the  reafon 

Ji  It  primer  feoffee  aprei  tiel  vender  is,  for  that  the  fecond  feoffee  hath 

de  la  terrey  voile  tender  le  money  a  le  an  intereft  in  the  condition  for  the 

jour  affeffe,  8fc.  a  le  feoffor^  ceo  ferra  fafegard  of  his  tenancy.  And  in  tliis 

aijets  bone  pur  falvation  cTeftate  de  cafe  itfeemes  that  if  the  firil  feoffee 

leferond  feoffee,  pur  ceo  que  le  primer  after  fuch  fale  of  the  land,  will  ten* 

fetiffee  juit  privie  a  le  condition,  et  der  the  money  at  the  day  appointed, 

iffint  le  tender  de  afcun  de  eux  deux  &c.  to  the  feoffor,  this  Ihall  be  good 

^  affets  bone,  Sfc.  enough  for  the  fafegard  of  the  eftate 
of  the  fecond  feoffee,  becaufe  the  firfl  feoffee  was  privie  to  the  condition^ 
and  fo  the  tender  of  either  of  them  two  is  good  enough,  8cc. 

« 

«   'P'T  s'ilfaUe  de  paier  les  deniers,  4-c."  H  E.  3. 

If  a  mau  make  a  feoffment  of  lands,  to  have  and  to  hold  9j  j?'^*  ^ 
to  him  and  his  beires,  upon  condition,  that  if  the  feoii'ee  pay  to  j^ld  lO. 
the  feoffor  at  fuch  a  day  twenty  pounds,  that  then  the  feoffee  fliall  i^  ^fl'  5. 
faa;ve  the  lands  to  him  and  his  heires,  if  the  condition  had  not  pro-  Plo.  461. 
cetded  further,  it  had  been  void,  for  that  the  feoflee  had  a  fee  fim-  (5  i^ep.  117.) 
pie  by  the  firft  words,  and  therefore  the  words  fubfequent  (2)  are  . .  _  - 
materially  added,  (and  if  he  faile  to  pay  the  money,  &c.)  Q^lic'sJs^!^ 

**  Jje  fecond  feoffee  voile  tender  lefumme  des  deniers,  S^-c'* 
Albeit  the  fecond  feoffee  bee  not  named  in  the  condition,  yet 
&:ill  hee    tender  the  fumme  becaufe  he  is  privie  in  eftute,   and  in 
judgment  of  law  hath  an  eflate  and  intereft  in  the  condition,  (as 
LUtUtom  here  faith)  for  the  falvation  of  his  tenancy.     Vid.  Sc^.  (8  Hep.  49.  b.) 
334.     And  note,  he  that  hath  intereil  in  tlie  condition  on  the  one  (xCro.  9.  f45.) 
ikie,  or  in  the  land  on  the  other,  may  tender.  Li.5fo.ii4,ldi» 

And  it  is  to  bee  obferved  alfo,  that  the  feoffee  may  tender  any  WaUe'icai'c. 
izhHiey  that  is  currant  witliin  the  realme,  albeit  it  be  forreine  coiiie, 
lo  as  it  be  currant  by  ad  of  parliament,  or  by  the  king's  proclama- 
tian,  (3)  as  hath  beene  faid. 

'loS    a_1      "  Tender  lefamme!*    The  feoffee  may  tender  the  money 

^        *      -1  in  purfes  or  bagges,  without  Ihewing  or  telling  the  fame,  for 

be  doth  that  which  he  ought,  viz.  to  bring  tlie  money  in  purfes  or 

ba^cs,  which  is  the  ufuall  muniier  to  cairy  money  in,  and  then  it  is 

tbe  part  of  the  party  that  is  to  receive  it  to  put  it  out  and  tell  it. 

**  A  primer  feoffee."  Here  it  appeareth,  that  the  firft  feoffee 
may,  notwitbitanding  hisieoilment,  pay  the  money  to  lue  feoffor, 
becaufe  he  is  partie  and  privie  to  the  condition,  and  by  his  tender 
WKL\y  ikve  the  eftate  of  bis  feoffee,  which  in  all  gpod  dealing  he 
Mftgbi  to  doe.  (1) 


N 


1 


fam  '  It  L.  and  M.  and  Roh»  \zo%,  a.] 

Sec  note  i.  fol.  ii6.  (i)  [bee  Note  XO5.] 


;i 


[See  Mote  104.] 


Ca  sp«a. 


Lib.  3.      Cap.  5. 


0f  Eftates 


Sea.  337. 


Se6V.  337. 


ITEM,  fifeofement.jhij/aitfur 
condition,  que  Ji  U  feoffor  paua 
certaine  fumme  a  argent  alfeoffeej 
adonques  bien  lirroit  a  feoffor  et  a  fes 
heires  d'entrer*:  en  ceji  cajefi  le feof- 
for devie  devant  le  payment  fait,  et 
fheire  voile  tender  at  feoffee  Ics  de- 
piers,  tiel  tender  eji  voyd,pnr  ceo  que 
le  temps  deins  quel  ceo  doit  ejirefait 
ejt  poffe*  Carquatmt  le  condition  ejl, 
q}teji  le  feoffor  pay  a  les  deniers  al 
feoffee,  S^c.  ceo  e/ttant  a  dire,  quefi  le 
foqffbr  durantja  viepaya  les  deniers 
al  feoffee^  S^c.  et  quant  te  feoffor  mo^ 
rujl,  aonques  le  teqips  de  le  tender  eft 
paffe.  Mes  auterment  eft  lau  nnjour 
de  payment  eft  limit,  et  te  feoffor  devie 
devaunt  lejour,  donque  poet  le  heire 
iender  les  deniers  come  eft  avanldlt, 
pur  ceo  que  le  temps  de  le  tender  ne 
fuyt  pane  per  le  nwrt  del  feoffor. 
Auxy  ilfembl^,  J  que  en  tiel  raje  lou 
le  feoffor  devy  devatit  lejour  de  pay- 
ment, fi  les  executors  de  le  feoffor  ten- 
drQ^t  les  denih's  al  feoffee  al  jour  de 
paymefit,  eel  tender  eft  affets  bone ;  et 
fi  le  feoffee  ceo  refuje,  \  les  heires  de 
feoffor  poient  entrer,  i^c,  Et  le  raufe 
eft,  pur  ceo  que  les  executors  reprefen- 
tont  leperfon  lour  ieftator,  S^c. 


ALSO,  if  a fcoflaicni  bee  macli? 
upon  condition,  that  if  the  feof- 
for piiy  a  certaine  funinie  of  money 
to  the  feoffee,  then  it  ihal  belawfuil 
to  the  feoffor  and  his  heires  to  enter : 
in  this  cafe  if  the  feoffor  die  before 
tl)e  payinenl   made,  and  the  heire 
wil  lender  to  the  feoffee  the  money, 
luch  tender  is  vcyd,  bt*ci|ufe  jhe  liiu^* 
within  which  tins  ought  to  be  dony^ 
is  paff.    porwhdn  the  condition  ib, 
that  if  the  feoffor  pay  the  money  to 
the  feoffee,  &e.  this  i^  as  much  to 
iav,  as  if  the  feoffor  during  his  life 
pay  the  money  to  the  feoffee,  &(*. 
and  when    the  feoffor  dyeth,  then 
the  time    of  tlie    tender    is   pafh 
But  othervvife  it  is  where  a  dav  of 
payment  is  limited,  and  the  feof- 
for die  before  the-  day,"  then  may 
the  heire  tender  the   money   ai»  is 
aforefaid,  for  that  the  time  of  the 
tender  was  not  paft  by  the  death  c^f 
the  fboffor.  Alfo  it  feemeth,  that  iii 
fuch cafe  where  the  feoffor  dieth  be- 
fore the  day  of  payment,  if  the  exe- 
cutors of  the  feoffor  tender  the  mo- 
ney to  the  feoffee  at  the  day  of  pay- 
ment, this  tender  is  good  enough ; 
and  if  th6fcoftee  refuie  it,  the  heires 


of  the  feoffor  may  enter,  &c.     And  the  rcafon  is,  for  that  the  executors 
reprefent  the  perfon  of  their  teftator,  &c.  (i) 

[a]  14  H. 7. 31,  HTHIS  diverfitic  is  plaine  and  ovicjent,  ^Qd  agreeth  with  [a]  our 
15  H.  7. 1.  f-    Ijopitg^  and  yet  fomewliat  IhaX  be  obferved  hereupon :  for  here 

it  appearetb,  that  feeing  no  time  is  Umited,  the  law  doth  appoint 
the  time,  and  that  is  during  the  hfe  of  the  feoffor.  "Wherein  di- 
vers diverfities  arc  worthy  the  obfervation  : 

Firft,  betweene  this  cafe  that  Littleton  here  putt^th  of  the  condi- 
tion of  a  feoffment  in  fee,  for  the  payment "  of  nioney  where  no 
time  is  limited^  tind  the  condition  of  a  bond  for  thp  payment  of  a 
33  H.  6. 45.  fie  funmnig  of  money  wheie  no  time  is  hnnted  :  for  in  futh  a  condition 
4^F  \  29  ^^^  ^^^^^  ^^^  money  is  to  be  payd  prefently,  that  is,  in  convenieitt 

9  F.  4.  «2.        ^  time.  [/>]  And  yet  in  cafe  of  a  condition  of  a  bond  there  is  a 
15  E.  4,30.     JlE.  4.  38.  b.     9H.  7. 17.  b.     10  H.  7.  15.     i4  H.  8.  81.  a.  &  89.  b. 
lb]  Lib.  6.  fol.  30,  31.  Dactliie'i  cufc.         S3  \h  6.  47, 48.  ' 

diverf  ti^ 


(Ant  47. 
Foft.  S19.  a. 
2  Cro.  244.) 
(SCo.  70.) 


44  E.  5.  9. 


*  &c.  ad^sd  in  L.  and  M.  and  Roh. 
[»oS.  b.] 
ijiue  not  in  L.  and  M.  and  Roti, 


f  donque  J  added  in  L.  andM.  and  Roh« 
(i)  [See  Note  io6.J 


Lib.  3.  uppn  Condition.  Se6b.  337. 

■:  Jjveriitie  betweene  fl  condition  of  an  obligation,  which  concemes  the  (l  BoU.  Abr. 
lioing  ot'a  tninfitorie  ad  without  limitation  of  any  time,  as  payment  ^^') 
^^1  money,  delivery  of  charters,  or  the  hke,  for  there  the  condition  is 
to  bee  performed  prefently,  that  is,  in  convenient  time ;  and  when 

r,  f.   •    -1  by  I  be  condition  of  the  obligation  the  aA  that  is  to  bee  done 

l-Oci.  D.J  j^  ^j^g   obligee  is  of  his  owne   nature  locall,  for   there 
the  obligor  (no  time  being  Lniited)  hath  time  during  his  lii'e  to  (6  Rep.  Si, 
perfurme  it,  as  to  niake  a  feoffment^  &c.  if  the  obligee  doth  not  ^oothie's  cafe. 

*  h^Hctk   the  fame  by  requell.     In  cafe  where  the  condition  of  the  **^*  ^*^ 

oUbgalion  Fs  loc^M,  thtsre  is  alfo  a  diverfitie,  when  the  concurrence 
of  the  obligor  and  the  obligee  is  requifite,  (as  in  the  faid  cdfe  of  (2  Roll.  Abr. 
tbe  teoduient)  anH  when  the  obligor  may  performe  it  in  the  ab*  436,4^7.) 
ftace  of  the  obligee,  its  to  knowledge  fatista^tion  in  the  toUrt  of 
king's  beiK-b,  [*]  altiiough  the  knowledge  of  fatisfadion  is  locally   [*]  Boothie'i 
yet  becaufe  he  may  doe  it  in  the  abfence  of  the  obligee,  he  muft  cafe,  ubi  fupra. 
dije  it  in  couVenient  time,  and  hath  not  time  during  his  life.  (^^'  ^'^  *^^* 

^       Another  diveiiity  is,  where  the  condition  conccmeth  a  tranfltoxy        '^ 
or  locall  a^,  and  is  to  be  performed  to  the  feotfce  or  obligee,  and 
where  it  is  to  be  performed  to  a  (Iranger  :  as  if  A,  be  bound  to  B. 
to  pay  ten  pounds  to  C.  A.  tenders  to  C.  and  he  refufeth,  the 
bond  is  forfeited,  as  in  this  Sedion  (hall  be  faid  more  at  large. 

5  Another  diverfitie  is  betweene  a  condition  of  an  obligation,  and 
a  condition  upon  a  feoftment,  where  the  eA  that  is  locall  it  to  be 
done  to  a  ftranger,  and  where  to  the  obligee  or  fQof)br  himfelfcr. 

.\5  if  one  make  a  feoffment  in  feer,  upon  condition  that  thfe  fioffee  mde  ant.  $^&. 

ihall  infeoffe  a  ftranger,  and  no  time  limited,  the  feoifee  Ihall  not  9^4.) 

have  time  daring  his  life  to  make  the  feoflment,  for  then  he  ihould  p°°*^*'" "[?» 

take  the  profits  in  the  meane  time  to  his  OT^^e  ufe,  which  theeftran-  fo,  79^5;  '  ***' 

ger  ought  to  have,  and  therefore  hee  ought  to  make  the  feoffment  Seignior*  Crom- 

as  toofoe  as  conveniently  he  may';  and  fo  it  is  of  the  condition  of  weU's  cafe, 

an  obligation.    But  if  the  eonditidh  be,  that  the  feoffee  (hall  re-  ^^  ^*  2*  9- 

infeoffe  the  feoffor,  there  the  feoffee  hath  time  during  bis  life,  for  |V^4*3*4 

the  privitie  of  the  condition  between  them,  unlefft  he  be  haiiened  19  h.  6. 67.*  73. 

by  requeft,  asfhall  bee  laid  hereafter.  76. 4  £.  4;  4.  b*. 

6  AnotKer  diverfitie  is,  when  the  obligor  or  feoffor  is  to  enfeoffe  a  96fl.b.  9.  b,  * 
ftranger,  as  hiith  bie'en  faid,  and  when  affranger  is  to  enfeoffe  the  l*i^?\^?* 
feoffee  or  obligee  :  as  if  J.  enfeoffe  Bi  of  Black  Acre^  upon  condi-        '  ^ 

tioQ  that  if  C.  enfeoffe  B.  of  IVkite  Acre^  A.  fhall  re-enter,  C.  hath  (Vide  poft.  SeQ. 
time  during  his  life,  if  B,  doth  not  haflen  it  by  requeff|  and  fo  of  d5S>  999^  354.) 
an  obligation.      '  ' 

7  But  in  fome  cafes  albeit  the  condition  be  coUaterall,  and  is  to  be 
peribrnied  to  the  obligee,  afid  no  time  limited,  yet  in  refpeA  of  the 
nature  of  the  thing  the  obligor  (hall  not  have  time  dnnng  his  life 

to  performe  it.     As  if  the  condition  of  an  obligation  bee,  to  grant  14  E.  3.  Det. 
an  annuitie  or  yee  ely  reht  to  the  obligee  during  his  life,  -payable  ^^  *'•  '^^^  ^» 
yeiircly  at  the  feaflof  lafier^  this  annuity  or  yeerely  lent  muft  be  ^JiTscafo!**"" 
granted  before  Eafitty  or  elfe  the  obhgee  fhall  not  have  it  at  thatt 
feaft  dttnng  his  life,  tt  fie  de  JimiUbus  ;  and  fo  was  it  lefolved  by 
the  jod^es  [•Jof  the  common  pleas  in  the  arguiA^t'oi  Andrrws*9  [•)  Vid.  Dyer, 
cafe,  whi<?hi  my  felfe  heaid.  J* ^  ^*** 

g       Lallly,  When  the  obligor,  feoffor,  or  feoffee  is  to  doe  a  fole  aft  i^oouuVa  cafr.) 

or  laboor,  as  to  goe  to  &me^  Jeru/alem^  &c.  in  fuch  and  the  like 

\20q   skJ\  ^^^«  tlie' obligor,  t^lffor,  or  leoffee^  hath  time  during  his 

1^  u^.  .a.  J  ^^^  ^^  cannot  be  haffened'  by  requeff.    And  fo  it  is  if  a 

ilranger  to  the  oblig»ition  or  feoffment  weie  to  doe  fach  ^  Q£ty  be 

haih  tiAie.toiiOQ  it  at  any  time  during  his  hfe. 

C3  "'« 
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f  Ant.  «06.  ■  )s  «  Si  les  executors  del  feoffor  tendront,  4*c."  So  as  now  it  appear- 
Db.  ^'J^l^^^,^  eth  that  either  the  heire  of  the  feoffor,  or  his  executors,  may  (when 
c^f^,  a  day  is  limited)  pay  the  money ;  and  fo  alfo  may  the  admin iltra- 

f/]  Vid.  £c£t  tor  of  the  feoffor  doe,  if  the  feoffor  dye  iuleftatc  [J];  and  thie 
3'^4.  may  the  ordinarie  doe  if  there  be  neither  executor  nor  adminiftra- 

^^'*!^?'"l°f  *;  X  tor  as  hath  beene  faid. 

"  Et  le  feoffee  refufe,  lea  keires  del feq for  potent  entrer^  <^c."  Nota^ 
a  tender  by  the  executors  or  admmiftrators,  and  a  refufali,  doth 
give  the  heire  of  the  feoffor  a  title  of  entrie.  And  here  Ijy  this 
(4rc.)  is  a  diverfitie  imjilyed,  wheji  a  tender  and  refufali  Ihall 
give  a  third  perfon  title  of  entrie. 

li  a  man  be  bound  to  A,  in  an  obligation  with  condition  to  en- 
feoffe  jB.  (who  is  a  meere  Granger)  before  a  day,  the  obligor  doth 
offer  to  enfeoffe  B.  and  he  refufeth,  the  obligation  is  forfeit,  for 
the  obligor  hath  taken  upon  him  to  infjeoff  him,  and  his  refulall 
cannot  fatisfie  the  condition,  becaufe  no  feoffment  is  made  ;  but  if 
the  feoffment  had  beene  by  the  condition  to  be  made  to  the  obligee, 
or  to  any  other  for  his  benefit  or  behoofe,  a  tender  and  refufali 
(hall  favc  the  bond,  becaufe  he  himfelfe  upon  the  matter  is  the  caufe 
wherefore  the  condition  could  not  be  performed,  and  therefore  fhall 
not  give  hirafeli'e  caufe  of  adion.  But  if  A.  be  bound  to  B.  with 
condition  that  C.  (hall  enfeoffe  D.  in  this  cafe  if  C.  tender,  and  D. 
refufe,  the  obligation  is  faved,  for  the  obligor  himfelfe  under taketh 
to  doe  no  a^,  but  that  a  llranger  (hall  enfeoffe  a  (Iranger.  And  it 
is  holden  in  hookes  [A]  that  in  this  cafe  it  (hall  be  intended,  that 
the  feoffment  (hould  be  made  for  the  benefit  of  the  obligee.  Some 
to  reconcile  the  bookes  feeme  to  make  a  difference  between  an  ex- 
prefle  reliifall  of  the  ftranger,  and  a  readineHe  of  the  obligor  at  the 
diiy  and  place  to  make  performance,  and  the  abfence  of  the  ftran- 
ger :  but  that  can  make  no  difference.  I  take  it  rather  to  be  the 
error  of  the  reporter^  and  the  records  themfelves  are  neceffary  to 
be  feene  ;  for  the  law  herein  is,  as  it  hath  beene  before  declared. 

If/,  enfeotTee  one  in  fee  upon  condition  to  enfeoffe  /.  S.  and  his 
heires,  the  feoffee  tenders  the  feoffment  to  /.  S.  and  he  refufeth  it, 
the  feoffor  may  re-enter,  for  by  the  expreffe  mtent  of  the  condi- 
tion, the  feoffee  (hould  yot  have  and  retaine  any  benefit  or  eftate  in 
the  land,  but  is  as  it  were  an  inftrument  to  convey  over  the  land. 

But  in  that  cafe,  if  the  condition  were  to  make  a  gift  in  tayle  to 
J.  S,  and  he  refufeth  it,  and  a  tender  and  refufali  is  made,  there 
the  feoftbr  (hall  not  re-enter,  for  that  it  was  intended  that  the  feof- 
fee (liould  have  an  cftnte  in  the  land.  '  And  fo  it  is  if  a  feoffment 
bee  made  upon  condition  that  the  feoffee  (hall  grant  a  rent  charge 
to  a  (Irangcr,  if  the  feoffee  tender  the  grant  and  he  refufeth,  the 
feoffor  (hall  not  re-enter,  becaufe  the  feoffee  was  to  retaine  the 
land ;  which  points  are  worthy  of  due  obfervation. 

Here  in  the  cafe  oilAttleton^  when  the  executors  make  the  ten- 
der, and  the  feoffee  refufeth,  albeit  the  heire  be  a  third  perfon, 
yet  is  he  no  ftranger,  but  he  and  the  executors  alfo  are  privies  in 
law. 


53H.  6.16,17. 
36  H.  6>  8. 
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Le  ftrfm  del  tefiaior^  Sfc!^    This  is  to  bee  underflood  con- 
cerning goods  and  chattels  eitl^er  in  poffeiHon  or  in  adion,  and,  the 
executor  doth  more  a^ually  reprcfent  the  perfon  of  the  teftator, 
than  the  heire  doth  the  perfon  of  the  anceftor*    for  if  a  man 
so  bindeth 
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upon  Cbnditlon.  Se6l.  338,  339. 


bimkth  bimfelfe,  his  executors  are  bouhd  though  they  bee  not  C^  Saun.  1360 
Bamed,  but  fo  it  is  not  of  the  heire  :  forth ermore,  here  the  admini- 
itnitort  and  the  ordinary  alfo  are  implyed.  as  bel'ore  hath  been& 
l^d(i)..  .      ^-^     > 

Sea.  338. 

VTnota^  que  en  touts  cafes  de  con- 
ditiofi  de  payment  de  certaine 
fumme  en  gfoye  touchant  terres  on 
tenements,  U /oyail  tender  J'oit  unfoits 
refufe,  ceiuy  que  dnijjoit  tender  le 
money  e/l  de  ceo  a(fouifiy  et  pleinment 
HfcJiarge  pur  touts  temfs  apres. 


AND  note,  tha*  in  all  cafes  of 
condition  for  payment  of  a  cer* 
taine  fumme  in  grufle  touching 
lands  or  tenements,  if  lawful!  tender 
be  once  refufed,  he  which  ought  to 
tender  the  money  is  of  this  quit,  an4 
fully  difcharged  for  ever  afterwards* 


THIS  is  to  be  underftood,  that  he  tliat  ought  to  tender  the  VideSeft. 

money  is  of  this  difcharged  for  ever  to  make  any  other  ten-  fcquenu 
der;  but  if  it  were  a  dutie  before,  though  the  feoffor  enter  by  force 
r^oi  h  1  ^^  ^^®  condition,  yet  the  debt  ol  dutie  remayneth.  As  if  A, 
^*  ^'  *J  borroweth  a  hundred  pound  of  J5.  and  after  mortgii^eth  (9^p.  79.  a.)^ 
Idodto  -B.  upon  condition  for  payment  thereof;  if  *4.  tender  the 
money  to  B.  and  he  refufeth  it,  A.  may  enter  into  the  land,  and  th^ 
hnd  is  freed  for  ever  of  the  condition,  but  yet  the  debt  remaineth, 
and  may  be  recovered  by  aftion  of  debt.  But  if  A.  without  any 
Io;ine,  debt,  or  dutie  preceding  inteoHe  B,  of  land  upon  condition  for 
tiie  payment  of  a  hundred  pounds  to  B,  in  nature  of  a  griituitie  or 
gift;  in  that  cafe  if  he  tender  the  hundred  pound  to  him  according  ** 

to  the  condition,  and  he  refuleth  it,  B.  hath  no  remedie  therefore; 
and  fo  is  our  author  in  this  and  his  other  cafes  of  like  n^iture  to  be 
laderilood. 

Sea.  339- 


TTEMy  file  feqfee  en  mortgage 
devant  le  jour  de  payment  que 
firroitfaita  lu^,faceJesexecutOiset 
<few'e,  et  fon  heire  enter  en  le  teire 
come  U  devoit,  Sfc,  ilfemhle  en  ceji  cas 
^ue  le  feoffor  doit  payer  le  money  al 
yoUr  ajlejje  al  executors,  et  nemy  al 
keire  lefeoffeey  pur  ceo  que  le  money  al 
commencement  trenchaji  at  feoffee  en 
fanner  come  un  dutie,  etferra  entai" 
due  gae  i'eftatefuit  fait  pur  caufe  de 
U  prompter  de  le  money  per  le  feoffee, 
ou  pur  caufc  d*auter  dutie ;  et  pur  ceo 
fc  payment  ne  ferra  fait  at  heire, 
*come  il  femb/e,  mes  lesparolsdel 
tomiition  poyent  ejire  tiels,  que  le 
joymtut  ferra  fdt  ul  heire.  Come  ft 

Ue 


(1)  [See  Note  107.] 

*  ^"^  U  JuabUi  ua  Its  farols  del  cm^- 


A  LS  O,  if  the  feoffee  in  morgag# 
"^^  before  the  day  of  payment 
which  Ihould  be  made*  to  him,  makes 
his  executors  and  die,  and  his  heire 
entreih  into  the  land  as  he  ought, 
&c.  it  feemcih  in  this  cale  that  .the 
feoHbur  ought  to  pay  the  money  at 
the  day  appointed  to  the  executors, 
and  not  to  the  heire  of  the  feoftee, 
becaufe  the  money  at  the  beginning 
trenched  to  the  feoffiee  in  manner  as 
a  dutie,  and  Ihall  be  intended  that 
the  eftate  was  made  by  reafon  of  the 
lending  of  the  money  by  the  feoffee, 
or  for  Ibme  other  dutie  ;  and  there- 
fore the  payment  fhall  not  be  made 
to  tb^  heire,  as  it  leemeth,  but  the 

words 

tkn  ppent  tin  tiels,  que  le  pe^mtnt  ferra fai$ 
al  beire,  not  in  L.  and  M.  ncc  Koh, 
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le  condition futt J  que fi  le feoffor  paya    words  of  the  Cbfivlitiori  may  be  fuch, 

alfeoffeey  ou  ajes  heires,  tieifumme    a^  the  payment  (hail  be  made  to  tije 

atielljour^  S^c.  la  apres /a  mort  le    hcire.  As  if  the  condition  were,  lh.it 

feoffee  s'i(  moruft  devant  lejour  limit,    if  the  feoffor  pay  to  the  feoffee  t»r  i6 

*  le  payment  doit  ejlrefait  al  h^ir  al  Jiis  4ieires  fuch"  a  furiime  at  fiu  li  a 
jour  affejjc,  S^c.  '  •  day!  8lc.  thete  after  the  death  of  the 
.feofffee,  if  he  dictH  before  the  .day  limited,  the  payment  ought  to  h'e  made 

to  the  heire  at  th^  day  appointed,  &c. 

J|E.4/ol.i8.  ''  pAIERAJietfammea  iicl  jour,  Sfc"  Here  is  implyel^' 
1I,M  ,°,    ^V  that  this' payment  oujiht  to  bee  reall,  and  not  in  ftiew  or 

Uoodales  cafe.    -     •-    ;  t^   *.?  -^  \  °     »  .  i       r     .v  »    i 

19  F).6.54.  appearance.  .  ror  if  it  be  akreed  betweene  the  leolior  and  the  ex- 
2PE.  3.  Ac-  ecutoi-s  o\  the.tieott'ee  that  the  feotibr  fhill  p  ly  to  the  execu- 
countPI.70.  tors  but  part  of*  thb  money,  and  that  yet  in  appearance  the 
(5  Rep.  117.)      whole  fumme  fhall  be  paid,  and  that  the  relidue  fh  Ji  bee  repaid, 

and  accordingly  at  the  oay  and  pUce  the  whole  i'umnie  is  paid,  and 
after  the  refidue  is  fepaTd,  thtf  is  iio  perfoini.ince  of  the  condition, 
■for  the  ftate  (hall  not  be  diverted  out  of  the  hcire,  which  is  a.  third 
(5  Rep.  96.)       perfdn,  without  a  true  and  effedudll  p^i5*mertt,  and  not  by  a  Ihadow    * 

or  colour  o^payment,  and  the  agreement  pi  ecedent  doth  guide  the 
paynient  fubfequent.'  .       ' 

(Ant.  209.  «.  ^^^  hy  thi3  SeAipn  alfo  it  appearcth,  that  the  executors  do  more 

9  F^'p.  39.)        reprelent  the  perTon  of  the  t^ftator,  fh^n  the  hcire  doth  to  the  aun- 

ceftor ;  for  though  the  executor  be  not  named,  yet  the  law  r^  ,  ^       -j 
'appoifits  film  tb  recieive'  the  moneyVbut  fo  doth  hot  the  law  L        "  ^-J 
appoint  the  heire  to  receive  the  money  unlelfe  he  b&  muned. 

'  •  t         ^ 

*^  Doit  fjl re  fait  al  heire  al  jour  njeffcj  SfC**  Ahd  here  it  alfo 
appeareth,  that  if  the  condition  upon  the  inorgage  be  to  pay  to 
the  morgagee  or  his  heires  the  money,  &c.  and  before  the  day  of 

*  payment  the  morg<^gee,diet^,  the  feortbr  cannot  pay  l4ie  money  to 
Vid.1ib.5.  fn  96.   ^^^  executors  of  the  mdrgagee  :  for  Littleton  faith  that  in  this  caie 

.<^ooddle'«  cafe,  the  pa^Tneot  ought  to  be  made  to  the  heire.  Ktin  hoc  cq/'u  defigna- 
DiersEliz.  181.  ih  unius  pirfonoB  eft  esiclufio  altcrius,  et  exprejf'umj'acit  ceffare  taci- 
^A  ^fr^  \  '^^'^  '  ®^^  ^^^  (^iiX\  never  fei^lce  out  a  perfon,  when  the  parties 
(  nt.  4  .  a.)       themfelves  have  appoiiiled  one.     But  if  the  condition  be  to  pay  the 

money  to  the  feoffee  his  heires  br  ^iecutors,  then  the  feoilor  hath 
[to]  it  E.  S.  election  to  pay  it  either*  [7w}»to  the  he  ire  or  executors. 
Condition  8.  &  jf  a  man  make  a  feoffmeftt  in  fee  Opon  condition  that  the  feoffee 
/8  R  7*"  ^  ^^^^  P^y  ^  *^®  feoffor  his  heires  on  aiignes  "io  pound  at  fuch  tt  day, 
^  *^'  '^'^  and  before  the  day  the  feoffor  make  his  executors  and  dieth,  the 
.     *  feoffee  may  pay  the  fame  either  to  the  heire*  or  to  the  cxecutoi-s,  for 

they  are  hi&  afUgnes  in  Jaw.  to  this  intent..  But  if  a  man  make  a  feoff- 
ment in  fee  upon  condition  that  if  the  feoifor  pay  to  the  feoffee  his 
heires  or  aflignes  2o  pound  before  fuch  a  feaft,  and  before. the  feall 
the  feofiee  maketh  his  executors  and  'dyeth,  the  feoffor  ought  to  pay 
the  money  to  the  heire^  and  hot  to  bifc  executors,  for  the  executors 
in  this  caf6  are  no  affignees  in  law';  and  the  reafon  of  this  diverfifie 
is  this,  for  that  in*  the  firfl  cafe  the  law  mufl  of  neceffitie  finde  out  df- 
(1  Roll.  Abr.      fignes,  becaufe  there  cannot  be  any  aflignes  in  deed,  for  the  feofibr 
421.)  '       '       hath  but  a  bare  condition  and  noeftate  in  the  land  which  he  can  ^- 
'     '  figne  over.     But  in  the  other  cafe  the  feoffee  hath  an  efhite  in  the 

(Hob.  9  >  Ifiiid  which  he  may  a^gne  over ;  and  where  there,  may,  bee  ai^ 

^  donquis  added  in  L.  and  M.  and  Rob.  * 
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upen  Condition. 


Se6t.  340. 


iignees in  deed,  theLiv?  ffeall ndver  feeke  out  or  a|)t>oint  any  afligne^     ■         ... 
iflliiw.    And  albeit  th<  4eo^'ee  made  no  aflikumciit  of  the  eiUte,  -7n;«. .. 
•tt  ihe  executors  cannot  be  jjlugnces,  because  aflignes  were  onely  ?, ,    {^    ""^ 
mtenJed  by  the  condition  to  be  ailiguces  of  the  ellate;  and  fo  was 
iirciolved  (*)  Mich.  2-^  df  24  jG/iz.  by  the  t%Yo  chiere  juftices  in  SVb!'^*^^'^- 
i!h?  court  of  wards  betwcenc  Randall  and  Brawncy  which  1  obfeyved.  WardlKum^me* 

But  if  the  condition  beto  pay  the  money  to  the  feofi'ee  his  heiree  lUiuial  6c 
•r  aliignes,  and  the  feoffee  make  a  feoffment  over,  it  is  in  the  •*ir;>^ne.Vid.  ' 
tltction  of  the  feoffor  to  pay  the  money  to  the  firft  feoffee  or  to  the  *^^'f*  ®'^^  ^^^  * 
fecond  feoffee  ;  and  fo  if  the  firlb  feoffee  dyeth,  the  feoffor  may  ei-  ^^ai^^daiMBs" 
tlkf  pay  the  money  to  the  heireof  the  firft  feoffee  or  to  the  fecond  aea.Vid.Good-. 
kottty  for  the  law  will  not  enforce  the  feoffor  to  take  knowledge  aJe's  cafe  lib.  5. 
VI*  the  fecond  feoffment,  nor  of  the  validity  thereof,  whether  thtf  ^*»-  ^6, 97. 
JAaie  beeffechxall  or  not,  but  at  his  pleafure,  and  thefirlt  feoffee  and  JJ  ^f^S!'  \ 
Lii  heircs  arc  cxprefly  named  in  the  condition  (1).  ubTfumw!*^*  ^ 

(Md.  f43.  Ant.  fi08.  a.) 


,« 


Sed.  340. 


r 


JTEM,  ffur  tiel  cafe  de  feof-^ 
nient  en  mortgage^  queflion  ad  ejie 
'Ittnaunde  en  quel  lieu  le  feoff  our  e/i 
toittf  J  de  tender  les  deniers  a  le  feoffee 
oljour  offeffe,  S^c.  Et  afcuns  ont  dit^ 
(jfiefur  la  terre  iffjnt  §  tenus  en  mor- 
p^t,pur  ceo  que  ie  condition  ejt  de^ 
poidatit  fur  le  terre.  Et  ont.  dit  j|  que 
''  ^^f^fforfoit  ^  fur  le  terre  la  preji  a 
paier  le  money  ai  feofffee  a  le  jf^ur(fj'^ 
J '//e,  tt  le  feoffee  adonque  nefoit  pas 
«'ff,4.  adonque  le  feoffor  eft  ajfbuth  et 
(tcufe  de  payment  de  le  mony,  pur 
' « (j^fi  nut  default  eJt  en  luy.  Mes  il 
kmblea  afcuns  que  fa  ley  eji  contrary, 
rf  7WC  default  ejl  en  luy  ;  car  il  eJl 
Unas  de  querer  le  feoffee  s*i  I foitadon^ 
j«e  en  ^^  afcun  auter  lieu  deins  le 
rtnalme  de  Engleterre.  Comeji  home 
hit  ohlive  en  un  obligation  jde  20  /i. 
fur  conmion  etuiorcefur  mefme  Fob- 
iigationy  que  s^iljpaya  a  celuy  a  que 
I  obligation  eft  fait  a  tieljour  10  li. 
i\  adonque  f  obligation  de  20  li.per- 
ira  fa  force,  etferra  ienusper  nut;  en 
ceH  casil  covient  a  celny  quefift  obli- 

gatidn 

(i)[S«eKotcjo8.] 

ifiir-^Hi  L.  and  M.  ant)  Roh. 

t  ^    tf,  L.  and  M.  and  Roh. 

JIUKr  AM  in  L*  and  M 
|w  not  in  L.  and  M.  but  in  Rob 


A  LSO,  upon  fuch  cafe  of  feoff- 
'^  ment  in  morgage,  a  queftioii 
hath  been  demanded  in  what  place 
the  feoffor  is  bound  to  tender  the 
money  to  the  feoffee  at  the  day  ap- 
pointed^ &c.  Atid  fotne  have  faid^ 
upon  the  land  fo  holden  in  morgage, 
bccaufe'  the  condition  is  depending 
upon  the  land\  And  ihey  have  faid 
thai  if  the  feoffor  be  upon  tlie  land 
there  ready  to  pay  the  money  to  the 
feoffee  at  the  day  fet,itnd  the  feoffee 
bee  not  then  there,  then  the  feoffor 
is  quit  and  excufed  of  the  paymetit 
of  the  money,  for  that  no  default  is 
in  him.  But  it  feemeth  to  fome  that 
the  law  is  contrary,  and  that  default 
is  in  him ;  for  he  is  bound  to  icekc 
the  feoffee  if  hee  bee  .then  in  any 
other  place  within  the  realm  of  Eng- 
land. As  if  a  man  be  bound  in  an 
obligation  of  20  poui^d  upt^n  pondi- 
tion  endorfed  upon  the  fame  obliga^ 
tion,  that  if  be  pay.  to  him  to  whom 
the  obligation  is  made  at  fuch  a  day 
10  pounds  then  the  obligation  of  20 

pound 

"^  flfyir  li  tern  la,  not  in  L.  and  M.  nor 

Roh. 

4  qm  added  in  L.  and  M.  and  Roh. 
**  ajtun^^um,  h.  and  M.  and  Rob^ 
'f^  qui  added  in  L.  and  M.  and  Roh« 
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gation  de  querer  celuya  qu^  Pob/iga'  pound  (hall  lofe  hJs  force,  and  bee 

tioneJifaitfS^i/JoitdeinsEngleierrey  holden  for  nothing;  in  this  cafe  it 

et  al  jjup  ajjelp  de  iendre  a  Itty  les  behooveth  him  tliat  made  the  obli- 

dit$  10  lu  auterment  il  forfeitera  la  gation  tofeek  him  to  whom  the  obli- 

fummede  20  Ii.compnfeaein$Coh/iga*  gation  is  made  if  he  be  in  England, 

tion,  II  ^c.  Et  ijD'int  itjemble  en  fauter  and  at  the  day  fet  to  tender  unto  him 

caSf  Sfc.     Et  content  ([ue  afcuns  out  the  faid  lopound^otherwife  helhall 

dity  que  le  conditmi  eji  dependant  fur  forfeit  the  fumme  of  20  pound  cpm- 

/a  terre,  uncore  ceo  ne  prove  que  le  priled  within   the  obligation,  &€• 

feafansdelecondiiiond'eilreper/orme,  And  fo  it  feemeth  in /the  other  cafe, 

covient  e/i  re  fait  far  la  terre,  ^c.  nient  &c.   And  albeit  that  fome  have  faid 

plus  que  Ji  le  condition  fait  que  le  that  the  condition  is  depending  upon 

feoffor ferra  a  tieljour,S^c.vn  efpecial  the  land,  yet  this  proves  not  that  the 

corporall  fervice  al  feoffee,  nient  nof-  making  bf  the  condition  to  bee  per- 

tnant  le  iieu  ou  tiel  corporal fervtce  formed,  ought  to  be  made  upon  the 

ferra  fait.    En  tiel  cas  le  feoffor  doit  land,  &c.  no  more  then  if  the  condi- 

faire  tiel  corporal  fervice  al  jour  li-  tion  were  that  the  feoffor  at  fuch  a 

mitte  al  feojfee,  enquecunque  lieu  d*  day  fliall  do  fome  fpeciall  corporall 

Engleterre  que  le  feoffee  ejt,  s'il  voile  fervice  to  the  feoflee,  not  naming 

aver  advantage  de  le  condition,  S^c.  the  place  where  fuch  corporall  fer- 

Iffint  il  femhie  en  r outer  cas,     Et  il  vice  (hall  be  done.     In  this  cafe  the 

fembleaeuxqueilferroitpluisproper'  feoffor  ought  to  do  fuch  corporall 

ment  dit,  que  Pejlate  de  la  terre  e/i  fervice  at  the  day  limited  to  the 

dependant  fur  la  condition,  *  que  f  feoflfee,  in  what  place  Ibever  of  Eng- 

a  dire  que  le  condition  eJi  dependant  land  that  the  feoffee  bee,  if  he  will 

fur  la  terre,  Sfc.    Sed  qusere,  &c.  have  advantage  of  the  condition,  See. 

So  it  feemetli  in  the  other  cafe. 
And  it  fcemes  to  them  that  it  fliall  bee  more  properly  faid,  that  the  eftate 
of  the  land  is  depending  upon  the  condition,  then  to  fay  that  the  con- 
dition is  depending  upon  the  land,  &c.    Sed  quare,  S^c. 

**    TTEMjfur  tiel  cafe  de  feoffment  en  morgage,  quefiion  ad  efie  de* 

mande,  SfC**    Here  and  in  other  places,  that  J   may  fay  once 

(*)  Vid.  Se^.      for  all,  where  lAtthton  maketh  a  doubt,  and  fetteth  down  feverall 

170.  so^,  3/5.     opinions  iind  the  reaibns,  he  ever  fetteth  downe  (*)  the  better  opir 

14^11^1*4^6?  ^^^^  ^*"^  ^^^  ^^^"^  ^*^'  andfo  he  doth  here,    [ri]  For  at  this  day 

17  Afl*.  p!  i,  ^his  doubt  IS  fettled,  having  beene  oftentimes  relolved,  that  (-« .  ^    1    -■ 

17  E.  S  2  feeing  the  money  is  a  fumme  in  groflb,  and  collateral!  to  the  l        '  *^' J 
21  H.  7  Kevl-  title  of  the  land,  that  the  feolJbr  muft  tender  the  money  to  the  per- 

'  5?^ ^^'  ^^P'l'  f*''^  0^  ^he  feoffee  according  to  the  later  opinion, and  it  is  not  fufficient 

iQ^rS  in  Boi  ^^^  ^^"^  *°  tender  it  upon  the  land  ;  otherwife  it  is  of  a  rent  that 

roiij^h's  cafe.*  iHueth  out  of  the  land.  But  if  the  condition  of  a  bond  or  feoftnient  be 

t\  £.  4.  6.  to  deliver  twenty  quarters  of  wheat,  or  tweuty  load  of  timber^or  fuch 

(5  Rep.  95.  like,  the  obligor  or  feoffor  is  not  bound  to  carry  the  fame  about 

\  ^^  fittft  "i  ^^'^  ^tt\M  the  feoffee,   but  the  obligor  or  feoffor  betbre  the  day 

18  I:' A.  t.  ^^^  6^®  ^®  ^^^  feoffee,  and  know  where  he  will  appoint  to  receive 

19  R.  2.  '  it,  and  there  it  mud  bee  delivered.  And  fo  note  a  diverfitie  be« 
Dct.  178.  tweene  money  and  things  ponderous,  or  of  great  waight.  If  the 
(Ant  J06.  b.  condition  of  a  bond  or  feoffment  be  to  make  a  feoffment,  there  it 
/fn  n  A^ttN  is  fufficient  [6]  for  him  to  tender  it  upon  the  land,  becaufe  the 

11  Boll,  453.)       A   ^  /v      "■/,•    1      1-        •  '^ 

(Ant.  2ns.)        ft**te  muft  pafle  by  hverie. 

lfc]«E.4. 3.  **Deint 

I  Vc,  not  in  Lt  and  M*  but  in  Roh*  *  dfr.  addrd  L.  aitd  M.  and  Rob. 

i^ata$a,  added L. ftitd M. and Relb 
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**DekuU  roialm  tTEngleterre  (i)."  For  if  he  be  out  of  the 
reJjiie  of  England  hee  is  not  bound  to  feeke  him»  or  to  goe  out  of 
±e  realme  unto  him.  And  for  that  the  feoffee  is  the  caufe  that 
defeofibr  cannot  tender -the  money,  the  feotlbr  iliall  enter  into  the 
Luias  if  he  had  duly  tendered  it  accoi^ding  to  the  condition. 

"  Um  efpecinll  corporali/ervice  aljeofiee."    This  is  a  diverfity  bc- 

treeoe  a  rent  iifuing  out  of  land,  and  a  corporal  1  fervice  ifl'uing  out 

',  .      1  of  land,  for  it  fufficeth  (as  hath  beene  faid)  that  the  rent 

^'    '     J  bee  tendered  upon  the  land,  (i)  out  of  which  it  ifiueth.  But  ji  e.  3 10. 

bunage or  any  other  Ipecial  corporal  fervice  muft  be  done  to  the  per-  20  H.  6. 31. 

fcn  of  the  lord,  and  the  tenant  ought  by  the  law  of  convoniency  to  *^  ^  ■''•  ^» 

freke  him  to  whom  the  iei-vice  is  to  bee  done  in  any  place  within  ?  «  7*  1 
r   I   J  -^  ■  7E.4. 4. 

LRgiana,  XI  E.  4. 17. 

to  E.  Atowne  113.  4  >  E.  S.  9.  46  £.  3.  Banre  316.  Mich.  ?«  5c  23  Elic  in  BanU 
bRut,  which  1  mjfelfe  beard  Hud  obierved.  19  Ebs.  Dier  354.  Lib.  8.  fol.  9i.  in  France's califc 
(O^.  J«c.  9) 

If  a  man  be  bound  to  pay  twenty  pound  at  any  time  during  his 
life  at  a  pUce  certaine,  the  obligor  cannot  tender  the  money  at  the 
pLcewhen  he  will,  for  then  the  obligee  fhould  bee  bodnd  tcfper- 
jK-tuill  attendance,  and  therefore  the  obligor  in  refped  of  the  in- 
Certainty  of  the  time  muft  give  the  obligee  notice  that  on  fuch  a 
d^s  at  the  place  limited,  he  wil  pdy  the  money,  and  then  the  (]  Roll.  Abr. 
o-I::ee  mull  attend  there  to  receive  it :  for  if  the  obligor  then  and  453.  Ant.  d06^ 
ihtrt  tender  the  money,  he  fhall  fave  the  penaltie  of  the  bond  for  ^i^*) 
ever. 

The  fame  law  it  is  if  a  mam  make  a  feoffment  in  fee  upon  condi-  t8EIi2.Djer 
tlofl,  if  the  feoffor  at  any  time  during  his  life  pay  to  the  feoffee  ^"^^ 
twtoty  pound  at  fuch  a  place  certaine,  that  then,  &c.     In  this  cafe  ^^  j^^^  59^ 
tU  feoffor  muft  give  notice  to  the  feoffee  when  he  will  pay  it,  for  s  llep.  64.) 
^•thuut  fuch  notice  as  is  aforefaid,  the  tender  will  not  be  fuihcicnf  J 
But  in  Loth  thefe  cafes  if  at  any  time  the  obligor  or  feoffor  meete  ^^^'^\t^ 
ii»  obligee  or  feoffee  at  the  place,  he  may  tender  the  money.  f  Cro  9  10 

If  /I.  be  bound  to  B.  with  condition  that  C.  ihall  enfeoffeD.  on  '   '   u'ji 

ftichaday,  C.  muft  give  notice  to  I>.  thereof,  and  requeft  him  to  Xb?46:i.^ 
teon  the  land  at  the  day  to  receive  the  feoffment,  and  in  that  cafe  2  Cur.  9.) 
^  is  bound  to  feeke  D,  and  to  give  him  notice. 

**  Df  tender"  or  tendre,  is  a  word  common  hoth   to  the  EngUJh  (j  e,  4..d.&  4.) 
«»d  Frenckj  in  Latine  offer  re  ;  and  in  that  fcnfe,  and  with  that 
haw  word  it  is  alwayes  ufed  in  the  common  law.     Vide  Sed. 
514)  the  tender  of  the  halfe  marke.     And  betbre,  Sect.  333,  334, 
337- 


[211.  b.]  Seel. 

\fES fifecffment  enfeefoitfaitf 
refervant  ai  feoffor  an  annual 
wif,  et  pur  default  de  pajifment  un  re- 
oi/ne,  4rf .  «i  c^  cafe  U  ne  befoigne  • 
le  tenant  a  tender  le  rent,  qudunt  ilejl 
fo^ereforfquejhr  le  terre,  pur  ceo  que 
ceo  ^  rent  ifj'uant  hars  de  la  t€rr€,quef 

eft 

(i)  [See  Note  109.] 
[an.  a  ] 
(1)  [See  Note  110.] 


341. 

* 

TiUT  if  a  feofFment  in  fee  bee 
made,  refcrving  to  the  feoffor  a 
yerely  rent,  and  for  default  of  pay- 
ment a  re-en  trie,  8cc.  in  this  cafe  the 
tenant  needeth  not  to  tender  thf^ 
rent,  when  it  is  behind,  but  upon  the 
land,  becaufe  this  is  a  rent  ilTaing  out 

of 

*  a  added  L.  and  M.  and  Roh. 
f  ceo  «dded  L.  and  M.  and  Hob. 
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of  the  loAdy  which  U  a  rent  feckc. 
For  if  the  feoffor  bee  feiicd  once  of 
this  rent^and  after  hee  com  meth  upon 
the  land,  &c.  and  the  rent  is  denied 
him,  he  may  have  an  aliifc  of  Note! 
Difjeifui.  For  al I )ei 1 1  le  may  en ler  by 
reafon  bf  the  condition  broken.  Sec. 
"yet  hee  rilay  ^hooie  either  to  reiiii- 
quilli  his  en  trie,  or  to  have  anailifc, 
&c.  And  fo  there  is  a  diverfuie,as  to 
the  tender  of  a  rent  which  is  illuing 
out  of  the  land,  and  of  the  tender  of 
another  fumme  in  giolie,  which  is 
not  illlung  out  of  any  land. 

ERE  the  diveriitie  appeareth  betwecne   a  fumrne  in  groife, 
and  a  rent  ilTuing  out  of  the  land,  as  hatb  Leene  touched  before. 


ejl  rent  Jecke.     Car  Ji  leJfeoffor  joit 

Jeifie  un  f'oits  dc  cejl  renl^  ei  puis  il 

vientjar  (a  Iwrey  S^c.  et  le  rent  lay 

Joit  aenie,  iij^et  aver'aj[life  de  Novel 

Difleinn.     Car  comenCque  il  poet 

entrer  per  caujh  de  le  condition  en:- 

Jreintj  S^r.  utiore  il  poet  ejlier  f(  iii- 

cct,  de  relinquijher  Jon   entrie,  ou 

d'aver  un  ajj'je,  Sfc.     El  ijjint  ejt  di- 

verJUie,  quant  al  tender  de  le  rent  que 

eft  ijnant  hors  de  la  terre,  et  del  ten^ 

der  d'auler  Jumme  en  grojD'e,  que  fie 

pajje  ijjuant  hors  d^ajcun  terre. 


M 


(Ant.  14.5.  O 
14E.  3.  Entrc 
co^eHble  45. 
U  Aff.  11. 
45  AC  5. 
6  H.  7.  3.     « 
UJE.  S.  73. 
PI.  Com.  133. 
22  H.  6.  57. 
(3lWp.64,65.) 
<1  Roll.  Abr. 
475.  Foft.  :>73.a. 
Nov.  7.) 


.    ^^  Uncor^  il  pott  ^^r,  fcAicet,  de  relinquilherf on  entry ^  ou  de 
aver  un  ajife"  ,  . 

Here  it  appeareth*  that  if  the  condition  be  broken  for  non  pay« 
meat  of  the  rent,  yet  it  the  feoffor  brin^eth  an  affife  for  the  rent 
due  at  that  time,  he  (hal  never  enter  for  the  condition  broken, 
becaufe  he  .iltirnieth  the  rem  to  have  a  continu^ince,  and  thereby 
wayveth  the  condition.  And  lo  it  is  if  the  rent  hdd  had  a  claiife 
of  diflrefle  annexed  unto  it,  if  the  teofibr  had  deftrained  for  the 
rent,  for  non  payment  whereof  the  condition  was  broken,  he  ihoidd 
never  enter  for  the  condition  broken,  but  be  may  receive  that  rent 
and  acquite  the  fame,  and  yet  enter  for  the  condition  broken.  But 
if  he  accept  a  rent  due  at  a  day  after,  hee  fhajl  not  enter  for  the 
condition  broken,  becaufe  he  thereby  affinhelli  the  leafe  to  have  a 
continuance  (i). 


(1  RiM.  Abr.  445,  446.) 
^2  Cru.  13,  14.) 
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,  J^T  pur  ceo  il  fer/a  bone  et  fare 
"^  chafe  pur  celuy  que  voetjaire  ^el 
feqffinent  en  niottgage,  de  mitter  un 
efpecial  lieu  lou  les  deniers  feront 
payeSy  et  le  pluis  efperiall  que  eJt  mis, 
le  melior  eji  pur  le  feoffor,    hicome 
A»  infeoffe  13.  a  aver  a  luy  et  afes 
»heiret;  jur  iiel  condition,  que  Ji  A* 
paya  a  B.  en  le  Feaji  de  SaifU  Mi- 
chael UJrchangell  proc/ieine  a  ve- 
ner,  en  ej'glif^  cathtedralfde.Pqules  en 
JLondres,  aeins  quc^er  heure§  fTCh 
jchjdne  devant  le  heure  de  noone  ^(^ 
mejme  le  Feafl,  a  le  Rood  loji  de*  le 
^  Rood 

.(x)rSeeNote  iiztj 
(t)  [See  Note  lis.] 


A  N  D  therefore  it  wil  be  a  good 
17^  and  i*u re  thing  for  him  that  will 
make  fuch  feoffment  in  morgage,  to 
appoint  an  efpecial  place  (2)  where 
the  m.ouey  (hall  be  payd,  and  the 
more  fpeciail  <hat  it  bee  put,  the 
better  it  is  for  the  feoffor,  p  -, 

As  if  J.  infeoffe  B.  to  have  l^  *  ^'  *•  J 
to  him  and  to  his  h^ires,  upon  fuch 
condition,  that  ii\»A,  pay  to  JB.  on 
the  Feaft  of  Sain t  JVlicl^ael  the  Arch- 
Angell  next  comming,  in  the  cathe* 
draji  church  of  St.  Paul's  in  London. 

•       •      •  •    •  ^ 

Within  foure  houres  next  before  die 

hour 

•  U  Rmlde  U,  not  b  L.  and  M.  nor  Rob. 


Lib.  3. 


upon  ConditicHi. 


Sefil.  343k 


hoddtlc  }iQrtk  doore  deins  mefme 
k  fjdife,  021  le  fombe  d(f  S.  Erkeu' 
raid,  ou  al  huis  dc  tiel'rhappelly  ou  a 
tklpil/er,  deins  mefnie  l{jgf{f^j  qt^B 
ad-niifue  ikniijt  at  uvantdirA',  et  a 
fes  bins  d\'ntrer,  6fc.  en  tiel  cafe  n 
u  bcfoignt  de  querer  le  feoffee  en  au- 
Ur  lieuy  ne  d*€jire  en  auter  lieUffojf' 
<l8ern  le  lieu  comprife  en  f'endentwey 
na  d\iire  fa  p/uis  longe  temps  que  le 
tiotps  fpecijie  en  meftne  Cendenlure^ 
yur  lender  ou  payer  le  money  a  le 
fiofeCf  i'c. 


hour  of  noone  ^f  the  fame  Feafl,  at 
the  Rood  loft  of  the  Rood  of"  tKp 
Northdoorewithinthefame  church, 
or  at  the  toinbe  of  Saint  Erkeiiwald, 
or  at  the  doore  of  fuch  a  chappell, 
or  at  iuch  a  pillar,  v.  Tthiii  tlie  lame 
church,  that  then  it  (hal  be  lawful! 
to  theaforeiaid  A.  and  his  hetres  to 
enter,  &c,  in  this  cafe  he  heedeth 


not  to  feek  the  feoffee  in  an  other 
place,  nor  to  bee  in  any  other  place, 
but  in  the  place  eomprifed  in  the 
indenture,  nor  to  hfe  there  longer- 

ikaii  the  time  fj>ecificd   In  the  fame  indenture,  'to  tender  or  pay  the 

monc) 'to  the 'feoffee*  8CcJ  ■     ^       ■     ' 


JJERC  is  good  poianfell  aad  advice  given,  to  fet  downe  in 
cor*veyarrcs  every  thiiig'in  certaintie  and  particularitie,  for 
crrt:ibFie  is  tW  mother  ofquieipefle  i*nd  r<pofe,  and  incertaintie 
the  ciufc  of  variance  and  contentions;  and  for  obtj,in;nij  of  the 
one,  and  nvoydingof  the  other,  the  beTl'meane  is,  »n  all  afiur- 
Mces,  to  talfe  counfell  of  learned  and  well-experienced  men,  and 
Dot  to  craft  onely  without  advice  to  a  prw?edeht.  F<ir  as  the  role 
^  coQcemmg  the  ftate  of  a  man's  bodie,  Nidlum  midicamenfitm  eji 
^  omnilnuj  fo  m  the  ftale  and  aOTuraAce  of  a  man's  land,  Nullum 
ntmj^am  rfi  idcfn  omnibu9^ 

"  Al totnfte  de  Saint  Erkenwaldy  tSc."  TJiiS  Brkctiwald  waa  a 
younger  ibone  oiAnna^  king  of  the  Eojl  SnxonSf  and  was  fii-ft  abi- 
^i^iCherfey  in  Surrejf  which  he  bad  founded,  and  after  bifhop  oP 
Undon^  a  holy  and  devout  m  m,  and  lietb  buried  in  the  foutb  ifle, 
above  the  quire  in  Saint  PauTs  church,  where  the  tombe  yet  re- 
in uneth,  that  lAttliton  fpeiketh  of  in  this  place:  iie  ftounlhed 
*^t  the  yeare  of  our  Ix)id  68o. 

Th|  refidue  of  this  Sedion  and  the  ifi-c)  are  evident. 


■Se6t  343. 


JTEM^  en  tiel  rafcy  lou  le  lieu 
i(U  payment  eft  limitte,  le  feoffee 
^'t  t^  oblige  de  receiver  le  payment 
01  nuf  aUter  lieufoifqne  en  mefme  le 
^fu  ijjjnt  limit,  Mes  uncore  Ji  il  re-- 
fceiifi  le  payment  en  auter  lieu  ceo  eft 
flM  bone^  et  aujy/o)t  pur  le  feoffor 
f^me  te  rereit  ujt  ejie  en  mefme  le  tieu 
ijmt  limit,  ifc. 


A  LSO,  in  fuch  cafe,  where  the 
place  of  payment  is  Hniited,  the 
feoffte  is  not  bound  to  receive  the 
payment  in  any  other  place  but  in 
the  fame  plar*e  lb  iim.ited.  But  yet 
if  he  doe  receive  tiie  payment  in 
another  place,  this  is  goud  enough 
'  an d  as  ftroiiir  f  »r  t he  feoffor  a^  i f  the 
receipt  nad  beeneja  the_fame  plifqp 
fo  liuiiieci,  &c. 


t  de poj^mgntf  not  in  L.  and  M.  nor  Eoh. ,       %  pas  added  iu  L»  and  M.  and  Roh, 


.a8tEREBY 


Lib.  3.      Cap.  5. 


Of  Eftates 


Sea.  344. 


(6  Hep.  46.  b. 
47  Plo.  69.  b. 
6  Rep.  117.) 


TJ  EREB  Y  it  appeareth  that  the  place  is  bnt  a  circumftance ; 
and  therefore  if  the  obligee  receiveth  it  at  any  other  place, 
it  is  fufiicient,  though  he  be  not  bound  to  receive  it  at  any  other 
place.    And  fo  it  is  if  the  mony  be  to  be  paid  on  fuch  &  fniQ   k  1 
fedfl,  yet  if  the  money  be  tendred  and  received  at  any  time  L  *•*' 

before  the  day^  it  is  fufficient  (1). 


Sea.  344. 


TTE  My  en  tid  cnfe  de  feofment  en 

mortgage  J  ft  le  feoffor  pay  a  al 

feoffee  un  chivaf,  ou  hanap  a  argent, 

Qu  un  annel  d'or^  ou  outer  tiel  choje 

en  plein  fatisfaclion  del  moneif,  et 

Vauter  ceo  receiv/if  ceo  eft  affets  hone^ 

tt  auxy  fort  ficome  il  uft  receive  la 

Jumme  iel  money ^  comcnt  que  le  chi" 

val  ou  rauter  chofe  nejuit  devin^ 

tifme  part  del  value  de  Jumme  de  le 

money y  pur  ceo  que  Vauter  avoit  ceo 

accept  en  pleinefatisfadion,^ 


A  LSO,  in  the  cafe  of  feoffment 
"^  in  morsage,  if  the  feoffor  payeth 
to  the  feofiee  a  horfe,  or  a  cup  of  fil- 
ver,  or  a  ring  of  gold,  or  any  fuch 
other  thing  in  ful  fatisfadlion  of  the 
money,  and  the  other  receiveth  it, 
this  is  good  enough,  and  as  firong 
as  if  hee  had  received  the  fumme  of 
money,  though  the  horfe  or  the  other 
thing  were  not  of  the  twentieth  part 
of  the  value  of  the  fum  of  money, 
becaufe  that  the  other  hath  accept- 
ed it  ia  ful  fatisfadtioQ. 


(Dyer  1.") 
5  H.  7.  4.  b. 

9H.  7.  16. 

IIH.  7.  m?i. 

19  E.  4.1.  b. 
47  K.  .^  e*. 
«  E.  4.  24. 
37  H.  6.  26. 
]J.  9.  fo.  7tt. 
Pevtoe's  cafe. 
(1  Roll.  Rep. 
C96.) 
If  H.  4.  33. 


XI  EREUPONare  many  diverfities  worthy  of  obfervation. 

Firil,  there  is  a  diveditie,  when  the  condition  is  for  payment 
of  money  ;  and  when  for  the  deliverie  of  a  horfe,  a  robe,  a  ring, 
or  the  like :  for  where  it  is  for  payment  of  money,  there  if  the 
feoflee  or  obligee  accept  an  horfe,  &c.  in  fatisfa^ion,  this  is  good  : 
but  if  the  condition  were  for  the  deliverie  of  a  horfe,  or  robe,  there, 
albeit  the  obligee  or  feoffee  accept  money  or  any  other  thing  for 
the  horfe,  &c.  it  is  no  performance  of  the  condition.  Tbe  like  law 
is,  if  the  condition  bee  to  acknowledge  a  recognizance  of  twentie 
pounds,  &c.  if  the  obligee  or  feoffee  accept  twenty  pounds  in  fatis* 
•  p  ,  f  fadion  of  the  condition,  it  is  not  fufficient  in  law,  *  but  notwith- 
«U  fuDra  *  ^*      landing  fuch  acceptance,  the  condition  is  broken.     And  fo  it  is  of 


(Ant  207.) 

4H.7.4.Dy. 
35  H.  8.  56. 
J7  H.  8. 1. 
{AitU  208.  b.) 


lib.  5.  fo.  117. 
Piaael't  cafe. 


all  other  coUaterull  conditions,  though  the  obligee  or  feoffee  him^ 
felfe  accent  it. 

Seconoly,  in  cafe  when  the  condition  is  for  pa3rment  of  money^ 
there  is  a  diverfitie  when  the  money  is  to  be  payd  to  the  partie,  and 
when  to  an  effranger ;  for  when  it  is  to  bee  payd  to  an  edranger, 
there  if  the  (tranger  accept  an  horfe  or  any  collatierall  thing  in  fa- 
tisfaftion  of  the  money,  it  is  no  performance  of  the  condition,  be* 
caufe  the  condition  in  that  cafe  is  ffridly  to  be  performed.  But 
if  the  condition  be,  that  a  llranger  Hial  pay  to  the  obligee  or  feof- 
fee a  fum  of  money,  there  the  obligee  or  feoffee  may  receive  a 
horfe,  &c.  in  fatisfa^ion. 

Thirdly,  where  the  condition  is  for  payment  of  twentie  pounds, 
the  obligor  or  feoffor  cannot  at  the  time  appointed  pay  a  lelTer 
fumme  in  fatiifiadion  of  the  whole,  becaufe  it  is  apparant  that  a 

lefler 


p)[9ee  Note  113.} 


^  &c.  added  m  L.  and  M.  and  Roh* 


lib.  3. 


upon  Condition, 


k&r  Aimme  of  money  caxuiot  be  a  fatisfaidlioa  of  a  greater.  But 
if  the  obligee  or  feoffee  doe  at  the  day  receive  part,  and  thereof 
make  an  acquittance  under  his  feale  io  full  fatisfa^hon  of  tLe  whole, 
h  IS  fuAcient,  by  reafon  the  deed  amounteth  to  an  acquittance  of 
tbe  whole.  If  the  obligor  or  lelVor  pay  a  lelTer  fumme  either  be- 
fcre  the  day,  or  at  another  place  than  is  limited  by  the  condition, 
and  iheobhgee  or  feoffee  receiveth  it,  this  is  a  good  f.*t;sfaClion. 

Foarthly,  not  oncly  things  in  pofleflion  m  ly  be  given  in  fatis- 

&Akxi,  (whereof  Li7//(>/o/<  putteth  his  c  Jc,)  but  alfo  4 txhe  obligee 

or  feoffee  accept  a  (tatute  or  a  bond  in  fatisfa^lion  of  the  money,  it 

fi  a  good  fatista/dlion. 

It  the  obligor  or  feoffor  be  bound  by  condition  to  pay  an  hundred 

■Ml  ^no^^i'k^  ^t  acertaiue  day,  and  at  the  day  the  parties  doe 

'■*  ^'    '-I  account  together,  and  for  that  the  feoffee  or  obligee  did  owe 

twe&tie  pound  to  the  obligor  or  feoffor,  that  fumme  is  allowed,  and 

the  refidae  of  the  hundred  mar kes  paid,  this  is  a  good  fatisfa^hon, 

^  yet  the  twenty  pound  was  a  chofe  in  a^ion,  and  no  payment 

Vtf  made  thereof,  but  by  way  of  retamer  or  dilcharge  (1). 

"  Em  plfine  fatisfaBionr    Nota^  in  fatlsfaftion  and  in  full  (atis- 
^^  is  all  one. 


Se6fc.  345. 

f  6  H.  6.  tit. 
Bar  re  :\7. 
(Sid.  44.  Poft. 
^7S.  a.  Mo^7.) 


50  E.  3.  55. 
(Uob.  68,  69.) 


IIR.  t.  (it 
Barre  S.  4S. 
(iRoll.Abr. 
4ro.  604.) 
(Noy.  110. 
5.  iep.  117.) 
37  H.  6.  26. 
46  £.  X  33. 
34  H.  6-  17. 
12  IL  8. 1.  b» 


Sed.  345. 


JTEUffi  home  enfeqfa  un  outer  ♦ 
fur  condition^  que  il  et  J'es  heires 
ftidfont  a  un  e/trange  home  Sf  a  fes 
idra  un  annuel  rent  de  20s,  6fc,  et 
f  il ou firs  heires  fai/ont  depai/ment  de 
W),  que  adonqnes  bien  lirroit  alfeof- 
fffT  et  aje$  hetres  de  entrer^  ceo  ejt  bon 
f^tion:  et  uncore  en  ceji  caSy  co- 
^oU  que  tiel  annuall  payment  eft 
^ppdle  en  Vendenture  un  annuall 
'««/,  f»  n^efi  pas  prdperment  rent, 
Car  ill  ferroit  rent^  il  covient  eftre 
^^tfervire^  ou  rent  charge,  oU  rent 
fakff  et  +  fV  fiV^  afcftn  de  eux.  Car 
ft  I'^trtinge  fuitfeifte  de  ceo,  et  puis  il 
piit  a  luy  deniej  il  navera  urique  af- 
ff^  de  ceo,  pur  ceo  que  il  nejt  J  pas 
^hant^hors  d^afrun  tenements;  et 
^fittt  Pejlrange  fiad  aft  un  remedie,  Ji 
M  annual  rent  foil  aderere  en  ceji 
ft»»  me$  que  le  feoffor  ou  fes  heires 
f^eHteHtrer,Sfc\  Jit  uncore Jitefeof 
M  oufisM  heires  entrant  pur  default 
*  ptifmnU,  adomque  tiei  rent  eft  ale  a 
^<fut$  jours.  Et  ijjint  tiel  rent  %  nejl 

forf^ue 

(0  [See  Note  114.] 

*  •Mfit  added  L.  and  M.  and  Roh, 

tf««addadL.aadMaiuiRolu     . 


ALSO  if  a,  man  infeoffe  an  other 
'^  upon  condition^  that  hee  and 
his  heires  (hall  reiulcr  to  a  ftranger 
and  to  bis  heires  a  yearely  rent  of 
20  (hillings,  &c.  and  if  hee  or  his 
heires  faile  of  payment  thereof,  that 
then  it  (hall  bee  lawfull  to  the  feof- 
for atid  his  heires  to  enter,  this  is  a 
good  condition  :  and  yet  in  this 
rule,  albeit  fuch  annual)  payment  be 
called  in  the  indenrure  a  yearely 
rent,  thisi^  not  properly  a  rent.  For 
if  it  (hould  bee  a  rent,  it  mud  bee 
rent  fervice,  rent  charge,  or  a  rent 
fecke,  and  it  is  not  any  of  thefe.  For 
if  the  ftranger  were  feifed  of  this, 
and  after  it  were  denied  him,  hee 
iliall  never  have  an  affile  of  this,  be- 
caufe  that  it  is  not  ifTuing  out  of  any 
tenements ;  and  fo  the  icranger  hath 
not  any  remedy,  if  fuch  yeaiely  rent 
i>e  behind  in  this  cafe,  but  that  the 
feoffor  or  his  heires  may  enter,  &c. 
And  yet  if  the  feoffor  or  his  heires 
enter  for  default  of  payment,  then 

fuch 

X  pas  tioi  in  L.  and  M. 
H  hors  n'»t  in  L.  and  M. 
\  n"  tjt — ifit  L.  and  M.  and  Roh« 


Lib. 


Cap.  5. 


Of  Eftates 


Sect.  3}i. 


foifque  un  peine  affeffb  a  It  tenant  et 

f&heiresy  que  si/s  nevoilentpaj/er  ceo 

fo/onque  ta  forme  del  indenture^  ih 

perdront  lour  terre  per  rentrie  del 

feoffor  ouj'cs  licires  pur  dffaitU  de 

paiment.  Et  ci*  cejl  cas  ilfemlile^ne 

lefeojfec  etfes  heires  doyent  q)ichr  le 

efifangcr  ei  heires  s  Us  font  dfiiis  En- 

slcterrCff  pur  ceo  que  ml  lieu  ejl 

limit  Vou  U  payment  fen  a  fait y  et 

pur  ceo  me  tiel  rent  nejlpa^ ifjiiant 

t  hors  d  afcnn  terre,  Sfc.    ■ 


fuch  rent  is  taken  nwny  for  everl 
And  ih  {\\c\i  i\  rent  i:?  but  as  a  paine 
let  upon  the  tenant  and  his  hoircs; 
li.at  if  they  \>  ill  not  'pay  this  accord- 
ifiti:  to  th»*  forme  uf  the  iijdouture, 
thev  (hall  lofe  iheir  laud  bv  iheeu- 
trie  of  the  feoffor  or  bis  hciios  for 
default  of  payment.  j\nd  in  tlii^ 
caie  it  feemeth  that  the  feoffee  and 
his  heires  ought  to  feeke  the  imiit 
trcr  and  his  heires  if  the}'  bee  within 
England,  becaufe  tiiere  is  do  place 

Bmited  wliere  the  payment  (hall  bee  miide,  and  for  that  fuch  rent  is  not 

iffuing  out  oF  iny  land,  &c.  -  *.  ' 

"   J?E ND RONT  a  nn  fjrange  home  un  avnuei  rent,  v^r." 

This  referviition'is  mcerelyvpid  [ajfoi*  the  redfotis  here^ 
after  in  this  fv^Hon  alleidged  by  Lit tU ton,  and  alfo  for  that  no 
eftate  moveth  from' the  flranger,  aiul  that  he  i^  not  partie  to  thv 
deed*    .  ..  « 

And  albeit  it  bee  a  voyde  refervation,  and  can  he  no  rent,  and 
the  words  of  the  condition  be^  that  if  the  feoflbe  or  bis  heires 
fuile  of  payment  of -It,  (tlvat  is. of  the  annuall  rent)  that  then,  &c. 
\v,i  it  appearcth  that  the  condition  is  good,  and  annuall  rent  Oijill 
bee  tiiken  for  <ui  anniuUl  fumnie  of  money  in  groiic,  end  not  in  the 
proper  fignification  thereof,  xiz,  to  bee  a  rent  ifluing  out  of  lanti, 
which  is  to  bee  obferved,  that  words  in  a  condition  (hall  bee  taken 
'but  of  their  proper  fenfe,  i//  res  magis  xateat  qudm  percjf,  und  fo  in 
[//]  6  E.(?.  cnir.  lii^e  cafcs  it  IS  holdtn  [6]  in  our  bookes. 


(Dr.  and  Stud, 
cap.  fO.) 
[.i\  Ub.8.foI. 
70»7U 

(Pie.  343.  fcra 
boa  ill  cute  ie 
Roy.  Ant.  47.  a 
Cro.  Car.  20«. 
Anc  143.  b.) 


Cong.  55.  rcci- 


jK  re.     0  Air.  34.  revertere. 


(1  Rep.  76. 
Godbolt  448.) 


(Ant.  M8.  a. 

t7c£t.  zn.) 


[t]18E.5. 
Air.  361. 
•S6  H.  8. «. 
1^  E.  S.  fcoff- 
iiicnt)»  la  faits 
108.  3}  Air. 
pi.  31.     - 
fd]  VideS«A. 
381. 


But  if  A,  bee  feifed  of  certaine  binds  and  A.  and  /J.  joyne  m  a 
feoffment  in  fee,  refer ving  a  rent  to  them  both  and  their  heires^ 
and  the  feoffee  grant  that  it  fh-.dl  be  lawfuil  for  them  aiid  their 
heires  to  diflreine  for  the  rent,  this  is  a  good  grant  of  a  rent  r^  <.  .->  ^  -i 
to  them  both,  becaufe  hee  is  partie  to  the  deed,  and  theL*'  •**  ^-J 
cl4ufe  of  diflsefTe  is  a  grant  of  the  rent  to  A.  and  B.  as  it  appeareth 
before  in  the  chapter  of  rents.  But  if  B.  had  beene  a  flranger  to 
the  deed,  then  B.  had  taken  nothing.  And  upon  this  diverfitie  are 
all  the  bookes  [c],  \vhic\^  primtl facie  feeme  to  vary,  reconciled. 

"  Car  ^ilferra  rent,  it  cpvient  ejlre  rcntfervice,  rent  charge y  ou 
rentfecke,  et  il  n'cfi  nut  ije  eux!*    This  is  a  good  lo^all  argument 
^  divifione,  Sf  argamenium  i'divifionc  ^  forttjfif/iunt'in  lege,  [rf]  lAt^^ 
tleton  ufeth  this  argument  elfe where,  where  fee  more  of  this  matter. 

^*  Pur  default  de  payment '^   Note  here,  feeing  it'  is  but  a  famme 

in  grofle,   there  need  no  demand  of  the  rent;  for  Littleton  here 

>  faith*  that  the  feoffee  ought  to  feeke  the  perfon  of  theilranger  to 

pay  him  the  fumme  of  money,  becaufe  it  is  a  fumm^  ip  grofie  an^ 

not  iffuing  out  of  the  land.  ... 


ffur  ceo  que  nul  lieu  eft  limit  r  ou  lifajf" 
mtnt  ftrrafmtt  it,  pot  in  p.  }nd  M.  nor  Koh* 


X  ^9rs,  not  iQ  Lt  and  M.  nor  Roh. 


^€k. 


M^-  5.  upon  Condition.  Seft.  346. 


Se6t.  346.       . 

I^T  hie  nota   ckux  cliofes:  un  eft^  AND  here  note  two  things:  one 
.     que  nu?  rent^ que 'proper ment  e/i  "^^  is,  that  no  rent  (which  is  pro- 
fit rent  >  poit  eji7*e  referee  fur  afcun  perly  iaid  a  rent)  may  be  referved 
SnffmeniydoneyOuleas^forfqaeianU  zipon  any  feoffment,  ^ft,  or  leafe, 
y^ltmtnt  al  fwffbr,  ou  al  donor,  ou  bpt  onely  to  the  feottor>  or  to  the 
nl  leff'ory  ou  a  iqur  heires,  if  en  milH  donor,  or  to  the  leffor,  or  to  their 
flwmcr  %  il  poit  ejire  referve  a  afcun  heires,  and  in  no  iQanner  it  may  bee 
grange  perfon.     Mesji  ^kuxjoi/h^  fei'erved  4o  any  ftrange  perfon.  But 
itnantn  font  un  Iea$  per  fait  endent,  if  two  jointenants  make  a  leafe  by 
r^ercant  a  nn -de  eux  un  certmne  oar  deed  indented,  refemng  to  one  of 
ntuill  renty  ceo  eft  afj'ets  bon  a  lujf  a  them  a  certain  yearely  rent,  this  is 
fuci  le  rent  ejl  referve,  pur  ceo  que  il  good  enough  to  him  to  whom  tlie 
«vir  pnry  a  le  l^afe  S^  nemy  ejlrange  a  rent  is  reierved,  for  that  hee  is  privie 
,!e  leas,  ^'c.                                   .      -^  to  the  Icafc,  and  not  a  llranger  to  the 

leafe,  &c,  .    -         t 

^     A  Ijt  feoffor,  dQuor,   ^c.  ou  a  lour  heircs!*    Hereby  it  may  (Hob.  130. 
fecm  that  if  a  man  make  a  feofftrent,    gift,  or   leafe,   that  2.R0II.  Abr. 
fnmitting  himfelfe)  he  may  rtilelrca  rent  to  his  heires(i).     But  sRe^'n^Ant. 
Littleton  is  not  fo  to  be  under ftODd ;  his  meaiiing  is,  that  either  the  39.  |;>;j|' 
teo£^r,   &c;  may  referve  the  rent  to  himleiija  only,  or.  to  himfelfe 
aiMlhis  heireB.     And  yet  it  is  hoideo  [e]  in  our  bookes,  that  a  muii   [e]  5  £.  5.  27, 
nuiy  make  a  feoffment  in  fee  referving  a  rent  of  forty  raillin^.,s  to  ^8. 
r       M        1  ^he  fcofor  for  tearme  of  his  Jife,  and  after  hi«  deceaie,  a  J'^^ijf^^*  *:^ 
^214-  *-J  poundofcomyne  to  his  heires,  that  this  is. good.  ,        jj^j,  j^\  .  ' 

If  a  man  make  a  feoffement  ih  fee,  referving  a  -rent  to  him  or  (Ant.  47. V) 
his  Leirs,   it  is  good  [/*]  io  him  for  tearme  of  his  life,  and  void   (j  ]  L>b.  ff.  fuV 
to  his  beire.  .     m.  MiUlork'* 


Onie. 


*•  MesJi  ^  joyntenani^foni  un  leafs  per  fait  indent^  ^c."  (1)  ^     - 

This  cafe  being  by  deed  indented,  is  evident,  and  it  bath  been  5  e.  4. 4.  t. 
touched   before;  but  if  thnt  two  joyntenants  without  a  d(;ed  ai-   ^7  H.  a.  16. 
deated  make  a  leafe  tor  life,  referving  a  rent  to  one  of  them,  it  ^  •  ^^  ^^^'  •^^« 
-ftiall  enure  to  them  both  m  refped  of  the  joynt  reveifmn-     And  fo  ^'^^47^^')"* 

It  is  of  a.  fiirreoder  to  one  of  theiri,  it  Ihall  eaure  to  them  both^  

If  two'joyntenai^ts,  the  one  for  hfe,  luid  the  other  m  tee,  joyne   (Ant.  192.  a. 
in  a  leafe  for  life,  or  a  gift  in  tayle,  referving  a  rent,  the^rent  Ihdl  6  \<  ■".  i5. 
enare  to  them  both;  lor  if  the  particular  eiUte  determine,  they  ^r*'j^%^^\*" 
fhall  be  joyntenants  againe  in  pofleffion.     But  if  tenant  for  life;  and      *  *  *'^' 

he  in  the  reverfion  joyn  in  a  l^afe  for  liie,  or  a.  gift  m  taile  by 
deed,  referving  a  rentj  this  fhall  enure  to  the  ten  nt  tor  life  onely, 
daring  his  life,  and  after  to  him  in  the  reverfion,  i6r  every  one 
'grants  that  which  he  may  lawfully  grant ;  and  if  at  the  common  VideSe£t59. 
law  they  had  made  a  fcothnent  in  fee  generally,  the  feoffee  ihould 

'  bav6 
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have  holden  of  the  teiiiint  for  life  during  his  life,  and  after  of  him  ii 
rcvedion,  and  fo  it  wa£  holden  [g]  in  the  King's  Beach^ 


Sea.  347. 


jT  E  fecond  chofe  ^efiy  que  nul  en^ 

•^^  trieou  reentrie  (aue  eji  tout  M^ijf 

poit  etre  referve  ne  done  a  afcun  per- 

Jon,  forjqite  tantjolemcfit  at  Je<^or, 

on  at  donor,  ou  al  teffor,  ou  a  lour 

heires:  ^  del  %  reenter  ne  poj/t  ejire 

gra(it  a  un  outer  perfon.  Carji  home 

lejj'a  H  terre  a  un  auter  pur  terme  de 

vie  per  indenture,  rendant  al  lejjbr  et 

afes  heires  certaine  rent,  Sf  pur  de- 

fault  de  paument  un  reentry,  6^c,  fi 

apres  le  leffor  per  unfait  granta  le 

reverfiondela  terre  a  un  auter  en  fee, 

et  le  tenant  a  terme  de  vie.  atturna, 

S^c,  fi  le  rent  apres  foit  aderere,  le 

grantee  de  le  reverfion  poit  difireiner 

pur  le  rent,  pur  ceo  que  le  rent  eji  in^ 

cident  a  le  reverfion ;  mes  il  ne  poit 

entrer  en  la  terre,  S^  oujle  le  tenant, 

ficome  le  lejjbr puiijoit  on  Jh  heires,  fi 

le  rfverfion  uft  ejte  continue  en  eux, 

^;c.     Et  en  ceji  cafe  l\ntrie  eji  tolfe 

a  tojuts  temps ;  car  Ic  grantee  de  le  re- 

verfion  nepoit  entrer,  cauia  qua  fn- 

^r^.     Et  fe  lejflor  7ie  fes  heires  ne 

poyent  enter;  car  fi  le  leffor puifioit 

entrer,  dofiques  il  covient  que  iljer- 

roit  §  en  Jon  primer  ejlate,  6:c.  et  ceo 

7ie  poit  ejlre,  pur  ceo  que  il  ad  alien 

4e  luy  le  reverfion. 


TPH  E  feoond  thing  is,  that  no  cn^ 
try  nor  Reentry  (which  is  all  one} 
ms^y  be  referved  or  given  to  any 
perjbn,  but  only  to  the  feoffor,  or  to 
tlie  donor,  or*  to  the  leffor,  or  ta 
their  heires:  and  fuch  reentrie  can- 
not be  given  to  any  other  perfon. 
For  if  a  man  ietiethland  to  another 
for  tearme  of  life  by  indenture,  ren- 
dring  to  the  leiV^r  and  to  his  heires 
a  certaine  rent,  and  for  4c%ult  of 
payment  a  recyitry,  inc.  if  afterward 
tlie  leifor  by  a  deed  grailteth  the  re- 
verfion of  the  land  to  another  in  fee' 
and  the  tenant  for  terme  of  life  at- 
torne,  &c.  if  the  rent  be  after  be- 
hind,  the  grantee  of  a  reverfion  may 
diftreine  for  the  rent,  becaufe  that 
the  rent  is  incident  to  the  reverHon ; 
but  he  may  not  enter  into  the  lan^r^ 
and  oufte  the  tenant,  as  the  Iclfor 
might  have  done,  or  his  heires,  if  the 
reverfion  had  beeye  continued  in 
them,  &c.  And  in  this  cale  the  en- 
trie  is  taken  away  for  ever;  for  the 
giantee  of  the  reverfion  cannot  en- 
ter, caufd  quajuprd.  And  the  leffor 
oor  his  heires  cannqt  enter;  for  if 
the  leffor  might  enter,  then  he  ought 
lo  be  in  his  former  ftate,  &c.  and 
this  may  not  bee,  becaufe  hee  hath 
^iliened  froiiji  him  the  reverfion. 


(iRoU.Abr. 
473.) 


,y  f\UL  nul  aUrie,  ^c"      Here  Littleton  rfciteth  one  of  the 

iiiaximes  of  the  common  law ;/  and   the  reafon  hereof  is, 

for  avoyding  of  maiiiienance,  fuppreffion  of  right,  and  ftirfing  up 

of  fuites  :  and  therefore  nothing  m  adion,  entrie,  or  re-entrie,  can 

bee  gnuited  o'^er;    for  fo  under  colour  thereof  pretended  titles 

^ight  bee  granted  to  great  men,  wherby  right  might  bee  trodden 

downe,  and  the  weake  npprefi'cd,  which  the  common  law  forlnd- 

deth,  as  men  to  grant  before  they  be  in  pofleffion. 


*  ejl  not  in  Roh.  bpt  in  L.  and  M. 
i*  ne  added  in  L.  and  M.  and  Roh. 
X  riiwtiT'^rtnt  in  L.  and  M.  and  Roh. 


H  certeifte  added  in  L.  and  M.  arjl  Rob. 
^  f»— ^  in  L.  and  M.  and  Rph.    *  ^ ' 
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,.       ■    -|     **  Pur  default  de payment  un  reentrie^  Sfc"  Hereupon  is  to  (10 Rep.  42.) 
-*  4-     -J  tjgg  collected  divers  diverfities.   Firft,  betweene  a  condition 
that  requiieth  a  re-entne,  and  a  linxitution  that  ipjv Jaclo  determin-  (Plo.  S42.  a. 
rtb  the  efiate  without  any  entry.  Ol'th«sdrIt  fort  nollran^er,  as  Lii-  ^  ^^^'-  ^^^^* 
tUion  iklth,  (h  ill  take  any  udvantai;e,  as  hath  beene  faid.     But  of  i  «  ^^g     n 
hnutations  it  is  otberwife.    As  if  a  man  make  a  leafe  ^i/ov/gi/^,  that 
is,  untill  /.  S.  come  from  Rome,  the  Icflbr  grant  the  reveilion  over       •    • 
10  a  iirangcr,  /.  5.  comes  from  Rome,  the  grantee  Jhal  take  a<}»- 
Vantage  of  it  and  enter,  becuufe  the  cilate  by  the  expreile  linjitation 
wjs  determined. 

'So  it  is  if  a  man  make  a  leafc  to  a  woman  guamdiu  cajta  vixc"  Regifter  S46. 
rit,  or  if  a  man  make  a  leafe  for  Ji.ie  to  a  widow,yi  tamdiu  in  purd  J*'*^"'"*  ^^* 
xidi:'itate  xiveret.     So  it  is  if  a  man  make  a  leafe  fo.r.a  io»o  yeares  if  p^  ^^^^    -g 
th<:  lellee  live  fo  long,  the  leflbc  gnuits  over  the  fcverfion,  the  lef-  f.  N.  H.  201:  • 
lee  dies,  the  granter  may  enter,  Ci;M/a^tf<?y///7/Y/.      '  ^'.    .  .         ,     Lib.  lO.  lo.  :}g. 

2.  Another  diveiTitie  li  lietw^ene  a  erudition  annexed  to  a  free-   M-ry  Porting- 
iiold,  and  a  condition  annexed  to  a  leafe  for  years.  ,.         '    .  luuscnif. 

For  If  a  man  make,  a  gift  in  tailt).  for  a  icaft  fof  life  upon  con-  (Ino.  242.  a.) 
li.tion,  that  if  the  donee  or  ieiree  goeth  not  to  ^ome  before  fuch  a  l^/v"^*-'  ^'^-  ^^"* 
^iav  the  cift  or  leafe  ihall  ceufe  or.  be  void,:'  the  grantee  of  the  re-  ^'^'i"/  '"  ^^'• 
vtfrii.m  fliall  never  takp   advantage  Oi   this  condition,  becaufe  the  pinion  de  Brom- 
tft^ite  cannot  ceafe  before  an  enirie  :  but.  ii*  the  le ale  had  beene  lav.  lOE.  52. 
but  for  yeares,  there  the   grartce  Ihould  have  taken  advantage  of  10  Afl*.  ^\^iS 
tLe  l*ke   condition,  becauff  the  Itafe  fjf  yeaies  ipjo  Jafto  by  the  fKi  i?'^*^' 
breach  of  the  condition  ivithOut  ai»y  entry  was  void;  for  a  leafe   19  r.  j. 
lor  yeares  may  be  jih  without  ceremony,  and  fo  niiy  end  without  Done  10. 
ctremony  ;  but  an  ertatc  of  freehold  cannot  begin  nor  end  without  (l  IU»1K  Abr. 

r*:monv-     And  of'a  voide  thing  an  ellranger  may  tak§  bene-  ^J^  ^^y7. 
lit,  but  not  of  a  v  ji-dable  eilate  by  entry.  '  "         «  «**'**  o**  ^'  ^^ 

"  Alfeofor,  vutl  do/for,  'iSfC.  ou  a  lour  heirn,  ^  r."     Here  is  to  ^'^^  ^^^'  ^•) 
le  oWerved  a'drveVfitie   betweene  a  Tofcrviition  of  a  rent  and  a  PI.  Com.  313, 
rf:-^ntry  ;  for  (as  it  hath  beene  faid)  aYent  cannot  be  rcferv^ed  to  ^^*.-  »"  ScoUiti- 
the  beire  of  the  feoffor,  but  the  heire  may  take  advantage  of  a  con-  /h„ii,^i3^n 
d  tiofi,  v/ hie  h  the  feofl'or  could  never  doe.     As  ill  infeofle  another 
of  tm  aj"  re  of  ground  r.poh  condition  til  at  if  mine  heire  pay  to  the  ^^*'-   * 
f«offee,  ^c.ao  (hillings,  that  he  and  his  heire  (liull  re-enter,  this 
cortditioii  lA  gcx)d  ;  and  if  after  my  deceafe  my  heire  pay  the  20 
lh*i!mgs,  hcc  lliall  re -enter,  fof  he  is  privy  in  blood,  and  enjoy  the 
land  as  heire  to  rtie.  '* 

**  Forfquc  tantfolanent  al  feoffor ,  SrC.  ou  a  lour  htires.'*     Our  au-  21  H.  7. 18.  a, 
thorfpeaketh  hereof  naturall  perfons  for  ancxtiniple,  f.^r  if  a  bi-'  (Aut.  46::b.^ 
ihopt  archdeacon,  parfon,  prebend,  or  any  otiier  body  politique  or  * 

coq>orate,  ecclefialhcal  or  temporal,  make  a  J'.l.O',  Arc.  upon  con« 
ditlon,hiiB  fucceflbrmay  enter  for  the  coxidilioj  bioken.  for  they  are 
pn vy  in  nglit.  .      »       .  . 

.     And  fo  if  a  man  have  a  leafe  for  ycureg  and  deinir^  or  grant 
the  fame  upon  condition,  &c.  and  die,  his  executors  or  adralnifira- 
4ors  (ball   enter  for  the  condition  broken,   for  they  are  privie  in 
rig^t,  and  reprefent  the  perfon  of  the  dead.   ...  > 

Tji  r    a  1      '••''-'  ^^  ^^"-^  ^"^  "•^^'  *^^^  "^'^^"  ^^  ^^'^^^  ^^^  yenres,  &c.  upDr;    [,J  jr H. 8. 1. 
W     D-  *- J  condition,  the 'feoffees  ihould*  not  enter  for  the  condition 

broken,  for  they  are  pritie  in  eftate,  but  not  privie  in  blood. 

Another  diverfitie  is  in  cafe  of  a  leafe  for  yeares,  .where  the  (4  Rep. 5?. 

con44^ion  ii^xhai;  the  leafe  Ihall  ceaie,  or  be  void,  as  is  alorefaid,  Ant.  ?ii.  b. 

«Dd  where  the  condition  is,  that  ibe  leflbr  ihall  re-enter,  for  there  i  ?'^'-  Abr.475. 

\  t  'D2    •  the  ^^^^^^'^   ^. 
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the  ;?r2;;tce,  a$  Utileion  faith,  flull  never  take  benefit  of  the  ccn- 
d.tu>n. 
PL  Cora. Brown.       And  it  is  to  be  obfervej,  that  where  the  eftate  orleafe  is  ijr/e 
mj'i  cafe,  lS6.    yjir^i  voidc  by  the  condition  or  hii;iMtion^  no  acceptance  of  the  rtat 

iJ\ZT  can  nridke  it  to  hd^  a  continuance :  otherwife  it  b  of  an 
tU  tt€  or  Ifcdie  voyddbie  by  entrie.  {\) 

Another  d.verfitie  is  berweene  conditions  indeed,  whereof fni* 

fie  lent  hatii  (>eene  Ic^id  I:etorc,  and  conditions  in  law.     As  if  a  nun 

make  a  le  ife  for  hfe,  ti^ere  is  a  condition  in  law  annexed  onto  it, 

^hat  if  the  leflee  doth  n>dk^  a  greater  pfilxt,  &c.  tha^  then  the  Icf- 

for  may  enter.     Of  this  and  the  hke  conditions  inhiw,  which  doe 

give  an  en  trie  to  the  lelFor,  the  leflbr  himielfe  and  his  heires  (&ali 

not  oxiely  take  benefit  of  it,  but  alfo  his  adignee  and  the  lord  b^ 

efchedt,  every  one  for  the  condition  in  law  broken  in  their  owne 

it  Sftnn.  t9r»     f\mc.    Another  diverfity  there  is  betweene  the  jodgement  of  the 

S3»,  239,  t40,    common  law,  whereof  LditUto/i  wrote,  and  the  law  at  this  day  by 

r?13«H  8.       '^^^  ^^  ^"^  ftatute  [♦]  of  32  H.  8.  cap.  34.    [a]  For  by  the 

cap.  54.  in  i«       common  law  no  grantee  or  aflignee  0/  the  reveriion  could  (as  hath 

prpsrobi^.  been  faiJ)  take  advantage  of  a  re-entrie  by  force  of  any  condition. 

[a]  ts  H.  $.  tit  for  at  .tht  common  law,  if  a  cidsi  had  made  a  leafe  fpr  hte  referv- 

•iit.  cog,  49.        inga  rent,  A:  c.  and  if  the  rent  be  behind  a  re-enthe,  and  the  Icf- 

/or  grant  tlie  reverfion  over,  the  grantee  (hoold  take  00  benefit  of 

the  ccndition,  for  the  caufe  before  rehearfed.    But  now  by  the  faid 

{Plo.  175,  b.)      flatute  of  32  //.  3.  tiie  grantee  may  take  advantage  tberof,  and 

upon  demand  of  the  rent,  and  non-payment,  be  may  re-enter.  By 
.which  hA  it  is  provided,  that  as  well  ^very  perfon  which  fiiall  have 
any  grant  of  the  king  0/  any  reverfion,  6cc.  of  any  lands,  &c.  which 
{>ertained  to  m.onaileries,  &c.  as  alfo  all  oth^  perfons  being  gran* 
tees  or  afiignces,  ^c.  to  or  liy  any  other  perjom  or  perfons,  and 
their  heires,  jfcxecutors,  fuccelTors,  a^d  alTignees  ihal  have  like  ad* 
Arantage  a^^ainll  the  leifbeb,  6cc,  by  entry  tor  non-payment  of  the 
xeiit,  or  ior  doing  of  wafte  or  i>ther  forteituret  &c.  as  the  faid  lef- 
ioTs  or  gnmtors  tbemfelves  ought  or  might  have  had.  Upon  this 
Hi\  divers  refuluticns  and  judgements  havp  beene  given, Vhich  are 
iiccciVaryto  be  knowne. 
n]  Pl.Cofs.  4.  That  tht  faid  llatutc  is  general!,  viz,  [6]  that  the  grantee  of 

liil).  «nd  |])e  revcrlion  of  every  common  pierfon;  as  well  ^B  of  the  king,  Ihafl 

17T176  take  advantage  of  condiiions.  ' 

M.  to  &  It  2.  That  the  ftatute  doth  extend  to  grants  made  by  the  facceffors 

atuiix.  tao.  of  the  king,  albeit  the  Jung  be  only  named  in  the  a^. 

Uier.  ibid.  3.  Xhat  where  the  (l;aute  fpeaketb  of  lefiees^  tha»t  theiame  doth 

^Elir  Dyer      ^^  ^^^^^ j  ^^  ^^^g  j„  t^jje 

^  vvyutcr  •        ^  ,j,^^^  ^j^^^  ^^  astute  fpeakes  of  grantees  and  affignees  of 

Irfl  PJ.  Com.  ^^®  reverfion,  [rf]  that  an  alTignee  of  part  of  the  date  of  jhe  rever- 

KSUweilyc'scaGB  fion  may  take  advantage  of  the  condition.     As  if  leflee  for  life  be, 

C9.    Vid.  Dyer  ^c.  and  the  reverfion  is  granted  for  life,  Ace.     jSo  if  Jeflee  for 

liich.i4&  15  yeares,  &c.  bee,  and  the  reverfion  is  granted  for  yeares,  the  gran« 

aRo^l^br  ^**  ^^  yeares  (hail  tafe  benefit  of  the  ccndition  in  rcfpeA  of  this 

4r2.PaitSd5,*.  word  (cxrwi^'or*)  in  theaft. 

Aiue  148,  a.     1  UoU.  Abr.  471.      Mo.  9$ A     Vide  T  £.  5  54.      Simile  adjadeed  in  Communi 
Daiico  im  the  Lord  I}yer's  tioit.  P.  17  Ciii.  Micha4  &  15  £lix.  Dyer  309.  adjudged  Wi]|t«r*»cafe. 

r>]Ub.5.fo.54.       5.  That  a  grantee  of  part  of  the  reverfion  (hall  not  [e]  take 
Cvmic^i c!lfe'      ativantage  of  the  condition;   as  if  the  leafe  be  of  three  acres, 

%bi  U^rau    Koi^t*s  cafo  ubi  fapra.  * 

neferving 

.Cx)  I  Sec  Note  ,117,  J 


Lib.  i.  upon  Condition;  Se6i.  347. 

referving  a  rtet  upon  (iohdition,  and  the  reverfion  is  granted  of  two 
acres,  the  rent  ihall  be  apportioned  by  the  a^  of  the  parties^  but 
the  cundition  is  dellrdyed,  for  that  it  is  entire  and  againll  commdti 
rifcht: 

6.  That  in  the  king's  cafe>  the  condition  in  that  cafe  is  not  de*^ 
firoyed,  bat  remaines  ilill  in  the  king; 

7.  By  afl  in  law  a  condition  may  bee  apportioned  in  the  cafe  of 

a  common  perfon;  as  if  a  leafe  for  yeares  be  made  of  two  acreB^  Lib.  4  fb.  lf4. 
coeof  the  nature  of  BUrrdugh  Engliih,  the  other  at  the  common  Dumper**  cafe. 
Lw,  and  the  leflbr  haviiig  iflue  two  fonties,  difeth,  each  of  them  (4  Leo.  tr,  9B, 
ihall  enter  for  the  condition  broken,  and  Ukewife  a  conditioii  fhall  S9, 30.  Mo.209« 
be  apportioned  by  th^  aidl  and  wrong  of  the  lefieei  as  hath  been  ^^O 
(kid  in  the  chapter  of  Rents. 

S;  If  a  leafe  for  life  be  made,  referving  a  rent  upOii  condition,  RtfoUcd  in 
&c.  the  leflbr  levies  a  fine  uf  the  reveriion,  he  is  grantee  or  aflignee  Duke's  cafev 
of  the  reveriion ;  but  without  atturnment  hee  fhall  not  take  advan-  ?"Jj**-  ^^  ^^ 
U^e  of  the  condition,  for  the  makers  of  the  ftatute  intended  to  baucck  ftlallo- 
ha\re  all  neceflkry  incidents  obfervedj  otherwife  it  might  be  mif-  rie'i  cafe  Jib.  5. 
chievous  to  the  lelfefe.  (2)  112.  b. 

9.  There  is  a  diverfity  beUveen'e  a  condition  that  is  compulfory, 

and  a  power  of  revocation  that  is  voluntary :  for  a  man  that  hath  a  (1  Roll.  472. 
power  of  revocation  may  by  his  owne  adl  extinguifti  his  power  of  Hob.  Si3.  Poft 
revocation  in  part,  aS  by  levying  of  a  fine  of  part ;  and  yet  the  ^^I^^'^ 
power  fhall  remaine  for  the  refidue,  becaufe  it  is  in  nature  of  a  U-  ^^^  ^'  ^  ' 
mitation,  and  not  of  a  condition ;  and  fo  it  was  refolved  [b]  in  the  r^]  14  -Eiig, 
^e  6f  Shrewfburie's  cafe  in  the  court  of  wards^  Fcrfck,  39  £/tr»  Dj^er  39. 
flftd  Mich.  40  4*  41  £/iak 

10.  If  the  leffor  bar^dsue  and  fell  the  reVerfiOh  by  tieed  indented  (i  Rep.  173.  V. 
ttd  iXkroUed)  the  bargainee  is  not  in  the  per  by  the  bargainor,  and  ,4  Rep.  119.  b.) 

[21  "5  b1^*^  he^  is  an  afligncfe  within  the  ftatute.  So  if  the  leffor  (^  ^"- A***"- 
*■  ^  'J  grant  the  reverfion  ih  fee  to  the  ufe  of  A.  and  his  heires,  A,  Jj]^  g^,  5,) 
ii  a  fufficient  ailgivee  within  the  ftatdte,  becaufe  he  comes  in  by  the 
^  and  limitation  of  the  partie^  albeit  he  is  in  the  pojt^  and  the  words 
of  the  ftatute  be,  to  or  by\  and  they  be  afTignees  to  him,  altliough 
thfij  be  hot  by  him  :  but  fuch,as  come  in  meerly  by  ad  in  law,  afe 
the  ford  of  the  villeine,  the  lord  by  efcheat,  the  lord  that  eutreth  or 
claimeth  for  mortmaine,  or  the  like,  fliall  not  take  benefit  of  this 
ftatute. 

11.  If  the  leffor  in  the  cafe  before  b^gaine  andfefi  the  reveiv  Lib.  5.  fo.  113. 
fon  by  deed  indented  and  inroll^d,  or  if  the  leflbr  make  a  feoff-  M^llorie'sc.fe. 
ment  in  fee,  and  the  leflee  re-enter,   the  grantee  or  fcoflfee  fhall  pjl^n^'*  ciifc!' 
Dot  take  any  advantage  of  any  condition,  without  flftaiking  notice  m^^^  j^..  9. ' 
totbeleffee.  iRolU46.) 

1).  Albeit  the  whole  words  of  the  flatute  be,  for  inon-payment 
of  the  rent,  or  for  doing  of  wafl  or  other  forfeiture,  yet  the  gran- 
tees or  aflignees  (ha\l   not  take  b^iidit  6f  "every  forfeiture,   by  And  fo^w»t 
force  of  a  condition,  but  only  of  fuch  conditions  as 'either  are  in-  "?,  j^j**JJjJ] 
cident  to  the  reverfion,  as  rent,  or  for  the  benefit  of  the  flate,  as  ^4  ^^^  ^5  ^u^. 
for  not  doing  of  wafl,  for  keeping  the  houfes  in  reparations,  for  in  Commttiii 
njaking  of  fence8<  fcouring  of  ditches,  for  preferving  of  woods,  or  Banco,  and  of- 
fuch  hke^  and  not  for  the  pa^nt  of  any  fumme  in  grofTe,  deli-  yjjje'uler  309 
^«iy  ofcorhe,  wood,  or  the  *lifce,'fo  as  other  forfeiture  fhafl  "be  /pio.jjl' 
^^  for  otlter  forfeitures  iihe  to  thofe  examples  which  were  \here  1  sioq.  940. 

,piit,  1  Leo.  62.) 

(1)  [See  Note  118.] 

Hi 
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Of  Eitates 


Sect.  348 


put,  (xndelicet)  o(  payment  oi  renty  and  not  doing  of  waft,  which 
arc  for  the  benefit  of  th^.  revcrfmn.  (1) 


Seel.  348. 


7T  E  M fifor/tjelgnior  et  tenant y  et 

ie  tenant  fait  un  tiel  lenj'e  pur 

terme  de  vie,  rendant  a  lejjhr  el  ajes 

hcbes  liel  annual  rent,  et  pur  default 


^  ■ 

ALSO  if  lord  and  tenant  bee,  ant! 

the  tenant  make  a  leafe  for  lernie 

of  life,  rendering  to  the  leflbr  and 

his  heyres  fuch  an  annudl  rent,  and 


de  pat/ meat  un  re-entrie,  S^c.  fi  apres  for  default  of  payment  a  re-entriej 
le  fejjor  nwrujifansheire  dnrant  la  vie  <kc.  if  after  the  leffor  dj  cth  without 
le  tenaunt  a  terme  de  vie,  per  que  k    *'  '       ^    ' 


reverjion  devient  a  I  feignior  per  voy 
d*ef cheat,  et'puhle  fiut  de  le  tcnainlt 
€1  terme  rf/2  viefoit  ader^re^  le  feignior 
poet  dejlreiner  le  tenant' pur  le  rent 
arere;  mes  il  ne  poet  entrer^  en  la 
terre  per  force  del  condition,  ^t.  pur 
ceo  que  il  neji  pas  heire  at  *  lejj'or^ 
Sfc. 


(F.X.B.l44.b.) 


heile'  during  the  life  of  the  tenant 
for  life,  whereby  the  reverfion  com- 
iiMh  to  the  lord  bv  wav  of  efchear, 
and  afterthe  rent  of  the  tenant  for 
lite  is  behihd,  the  lord  may  dillrein 
the  tenant  for  the  rent  behind;  but 
he  may  not  enter  into  the  land  by 
force,  of  the  condition,  &c.  becaule 
that  hce  is  not  heire  to  the  leflbr,  &c- 


19  E.  3. 

Rofccit  14. 


"  y^ L  feigniour  per  vat/  de  ef cheat,  ^c."  ' 

Note,  here  it  appeareth,  that  the  lord  by  efcheat  (hall 
diftreine  for  the  rent,  and  yet  the  rent  was  referved  to  the  leflbr 
and  his  heires  ;  but  both  affignees  in  deed  &nd  aflignees  in  law 
(hal  have  the  rent,  becaufe  the  rent  being  referved  of  inheritance 
'to  him  and  his  heirs,  is  incident  to  the  reverfion,  and  goeth  with 
the  fame.  But  if  the  rent  were  referved  to  him  and  his  aifignes, 
•and  the  lefibr  afligned  over  the  reverfion,  and  dyeth>  the  aflignee 
fliJl  not  have  the  rent  after  his  deceafe,  becaufe  the  rent  deter- 
mined by  his  death,  tor  that  it  was  not  referved  to  him,  his  heirs; 
and  ai%nes. 

* 

.  "  Mes  il  nepoct  entrer  en  la  terre  pur  force  del  condition,  Sfc/' 
Hereby  it  appeareth,  that  at  the  common  law  neither  aflignes  in 
deed  nor  affignes  in  law  could  have  taken  the  benefit  of  either  entrie 
or  re  entrie,  by  force  of  a  condition. 

.  "  Pur  ceo  que  il  riefi  pas  heire  al  lejfor,  SfC** 
'Sf]  *t  H.  7. 18.       The  gardian  in  chivalrie  [j"^  or  in  focage  ihall  in  the  right  of  the 
\L  i^  -  ^/^    J      htirc  t*ike  benefit  of  a  condition  bv  entrie  or  re-entrie,  by  the  com- 

IIS  114.  ^^^  ^^^>  ^^^  ^^  '^  ^^  ^^^^  unplycd. 

18  Ac  pi.  18.  lib.  7.  fol.  7.    The  earl  of  Bedford's  cafe. 


<  Ant.  1.  K 
47.  A.) 


(i)  [SeeNoteiiS.j 


•  lijfvr'^ft»ff%r^  L.  and  M.  and  Roh# 


Sedi. 


Lib.  i. 


tipoii  Coaditiorti^ 


Se^.  349* 


"216.  a.] 


Sea    34£l. 


(&  Rep.  75. 
Piow.  481.) 
(Ant.  «6^ 


TTE  Jf  ^    ierre  Joii  grauUt  a  hn 
*ho7riepiir  terme  de  deux  arts  fur  tiel 
condition^  que  s^il  paj/eroit  al  grantor 
deimles  dits  deux  ans  40  marks,f  a- 
donques  it  averoit  Id  tcrre  a  lup  et  a 
Jai  heires,  S>c.  en  ceji  cafeji  te  grantee 
enter  perforce  de  ie  ^gra'ntyjdn^  ajcun 
liveric  de  Jeifi'u  Jciit  a  lui/ per le gran- 
tor,  et  puis  il  pctt/a  al  grantor  les  40 
markes  deins  les  detix  ans,  Uncore  il 
nad  riens   en    la   tcrre  forfquc  pur 
terme  de  deux  dfii,  pur  ceo  que  nul 
Ih^rie  deyeijih  a  lap  fait  fait  al  com- 
mencement. >  ^ar  sil  averbit  f rank- 
tenement  etyec  eh  ceJi  cafe,purceoque 
il  ad  performe  Ie  coiidition,  donque 
il  aoeroit  frahktehement  per  force 
del  prime  gtaiint,  I'oit  nul  liverie  de 
fiihn  de  ceo  fuit  fait,    que  ferroit 
X^^'Cohvenient^t^c.  Mes Ji'le  grantor 
nfifait  liverie  defeifinai  grantee  per 
force  de  la  grant,  donque  averoit  Ie 
^grantee  Ie  J'ranktenement  et  Ie  fee  fur 
mefme  Ie  conation. 
tnen   ihould  the  grantee  have  the 
condition. 


A 


LSO  if  I^nd  be  granted  to  a 
man  for  terme  ot  two  yeares 
upon  fiich  condition,  that  if  hee 
fliall  pay  to  the  grantor  within  the 
faid.two  yeares  fortie  marks,  then  he 
ihal  have  the  land  to  him  and  to  his 
h'eyrcs,&c.  in  this  cafe  if  the  grantee 
enter  by  force  of  the  grant,  without 
any  liverie  of  feifin  made  unto  him 
by  the  grantor,  and  after  he  payetH 
the  grantor  the  fortv  markes  withirt 
the  two  yeares,  yet  he  hath  nothing 
in  the  land  but  for  terme  of  two 
yeares,  becaiife  no  liverie  of  feifiii 
was  made  unto  him  at  the  beginning. 
For  if  he  (hould  have  a  ft'eehold  and 
fee  in  this  cafe,  becaufe  he  hath 
performed  the  condition,  then  he 
ihould  have  a  freehold  by  force  of 
the  firft  grant,  where  no  liverie  of 
feifin  was  made  of  this,  which  would 
be  inconvenient,  &c.  But  if  the 
gVantor  had  made  liverie  of  feifin  to 
the  grantee  by  force  of  the  grant, 
freehold  and  the  fee  upon  the  fame 


VJ  ERE  fixe  things  are  to  be  obfevve d.  Firft,  Littleton  here  put- 
teth  an  example  of  a  condition  precedent  (1).  Secondly,  that 
fQch  a  condition  which  createth  an  eflate  may  be  made  by  paroH 
vithoiit  deed.  Thirdly,  that  liverie  of  feitin  in  this  cafe  mulb  be& 
9ade  before  the  leHee  enter,  (as  Littleton  here  faith  at  tlie  begin-  vide»  9e6K60. 
mug)  for  after  his  entrie  liverie  made  to  him  that  is  in  polieflion  is  ^ Ant.' 48.  a.) 
void,  as  hath  been  faid.     Fourthly,,  that  if  no  liverie  of  feifm  be  «  ' 

made,  that  no  fee  Ample  doth  pali'e,  although  the  money  be  paid. 
Fifthly,  that  it  is  inconvenient  that  the  fee  fimple  HioduI  paHe  in  this 
cafe  'without  livery  of  feiiin.  Sixtly,  that  argument lim  ab  inconvc'- 
aicMii,  is  forcible  in  law,  as  often  hath  l^eene  and  fhall  be  obferved. 
more  of  this  kind  of  condition  in'the  SediOn  next  following  (2). 


**  Et  a/es  heireSj  l^c/'    Here  (4'c.)  iraply'eth  an'eftate  in  taile, 
er  a  leafe  for  life. 

*  hnunot  in  L.atid  M.  nor  Rob*  ^     (i)  Sre  fome  obfenrations  on  condition t 

•f-  pie  added  in  I,,  and  M.  and  Roll.      ^  precedent,  nnd  conditions  fubfequent,  in  the 

X  tmcanvenieut^  ^c^^-^encontre  rtafm  io  L.  laft  note  upon  this  chapter.  * 

aad  M.  and  Roh.  (1)  [See  Note  1 1 9.] 


©4 


Sea* 


Lib.  3.,      Cap.  5.         Of  Eilate* 


Sed.  35(1. 


#. 


Seft.  350, 


[216.  b.] 


YTEM  fi  terre  foyt  graimi  a  vn 
home  pur  terme  ae  5jins,Jiir  cofk- 
ditioiif  que  s^il  pay  al  grantoruleins 
lei  deux  primer  am  40  markes,  que 
adanque  il  averoitfeej  on  autermeht 
forf(^m  pur  terme  de  les  5  arts,  et  /i-. 
vene  defeifin  eft  fait  a  liiy  pur  force 
de  le  graunty  ore  il  adfeejhnpte  con-^ 
ditionellf  '6;c.  :  iV  fi  en  ceo  cafe  le 
grauntee  ne  paia  inif  al  grantor  ks  40 
markes  dein$  les  piimeis  deux  am^ 
donques  immefliate  apres  mej'mes  les 
deux  anspaffes,  lefee  etle  franktcne" 
ment  ejl  etjhra  ndjadge  en  le  gran- 
tor f  pur  ceo  que  le  grantor  ne  poet 
apres  Jes  dits  deux  am  maintenant 
enter  Jar  le  grauntee,  pur  ceo  que  le 
grantee  ad  uncore  title  per  trots  am 
d'aver  et  occupier  la  terre  perforce 
de  mefme  ie  grant*  *Et  iffint  pur  ceo 
que  le  condition  del  part  le  grantee 
eft  enjreintf  et  le  grauntor  ne  poet 
entrer,  i^ta  ley  mitlerd  le  foe  et  le 
franktenement  en  le  grantor.  Car 
j?  le  grantee  en  ceft  cafo  foil  tcajl^ 
donques  apres  le  erif'reiruler  de  le  con-- 
dition,  ^'c.  apres  les  deux  ans,  le 
grantor  averafon  briefo  de  rvajtn  Et 
^eo  ejl  bone  proof  eadonque,  que  le 
reverjion  ejl  en  lui/y  l^c. 


\-'  t^ 


(S  tep.  98.) 


3iE.i.t;t 

ieotfmenks  le 
flits  119. 


A  LSO  if  land  be  granted  to  a 
•^  man  for  term  of  five  yeares,  up- 
on condition,  that  if  he  pay  to  tbQ. 
grantor  within  the  two  firil  yeares 
jQTiy  markes,  that  then  he  (hal  have 
fee,  or  otherwile  but  for  terme  of 
tbe  five  yeare§,  and  livery  of  feifin  i^ 
ihade  to  him  by  force  of  the  grant^ 
how.  he.  hath  a  fee  fimple  condi-- 
tionall,  8cc<  And  if  in  this  cafe  the 
grantee  doe  not  pay  to  the  grantor 
the.fortiejnarkes  within  the  farfttwq 
yeares,  then  imr^ediAtely  after  the 
laid  two  yeares  pad,  the  fee  and  th^ 
freehold  is  and  mail  be  acyudged  in 
the  grantor,  beqaufe  that  the  grantor 
cannot  after  the  faid^two  yeares 
prefently  enter  upon  the  grauntee, 
for  that  the  grauntee  hath  yet  title: 
by  three  yeares  to  have  and  occupi^ 
the  land  by  force  of  the  lame  grants 
And  fo  becaufe  that  the  conditiori 
of  the  part  of  the  grantee  is  broken^ 
and.  the  grantor  cannot  enter,  the 
law  will,  put  the  fipe  arid  the  freehold 
in  the  grantoi:.  For  i^'the  grauntee 
in  this,  caie  makes  waft,  then  after 
the  breach  of  the  condition,  &c,  and 
after  the  two. yeares,  the  grantor 
iliall  have  his  writ  of  waile.  And 
this  is  a  good  proofe  then,  that  the 
reverfion  is  in  himi  8cc. 

"  QRB  U  ad  foe  jhnple  conditionally  4  c."  Tbe  like  is  of  a^ 
eftate  in  taile,  or  for  life.  Many  are  of  opinion  againft  Lt/- 
tleton  in  this  cufe,  and  their  reaibn  is,  becaufe  tbe  lee  Ample  la  to 
commence  upon  u  condition  precedent,  and  therelore  cannot  paife 
until  the  condition  bee  peilornied  ;  and  that  here  lAttUtonoi  a  con- 
«iition  pjecedeiit  doth- (belbre  the  peiformance  thereol)  make  it 
futlequent :  and  tor  proofe  of  their  opinion  they  avouch  many  luc- 
ceflionsof  aiitoorities  that  no  fee  fimple  Ihould  palle  before  the  coa- 
dition  JDerfoMiied.  .  31  £.  i.tit.feoJfmei.isSfjaitsiig.  ^.  letteth 
a  niafinor  to  7>.  lor  term  ol  twenty  years',  and  tbe  deed  would,  th^Jt 
alter  the  terme  of  twienty  yeai  es  (bat  B,  and  bis  heirs  ftiould  hold 
the  fa.d  manner  for  ^ver  l>y  twelve  pounds  i^ent.  A,  taketh  a  wife,  anj 
dyeth  beioie  the  term  be  pait,  the'  wile  of  A»  d'etnanda  dower.  And 
there  H^'ai/land  -chiefe  julhce  faith,  that  the  fee  and  the  frank-tene- 
ment doth  repole  in  the  perfon  of  the  Icflbr  untiU  the  terme  be  paft, 
for  before  that  the  condition  is  not  performed ;  for  if  the  lefior  had 
.:ali€ned  the  land  before  tbe  end  of  tbe  terme,  B,  ihould  not  recover 
by  a  writ  uf  aifife,  and  by  tbe  death  of  the  lefibr  the  cbiefe  lord 

Ihould 


1  _  •  ^ 

Lib.  3.  upon  Condition.  Se6l.  350i 

-I  &oald  hmye  bad  th«.ward(hipof  the  heire  of  the  lelTor,  and 
w  •  **•  J  iay  judgement  the  ^ite  recovered  dower,  tor  the  termor  could 
net  have  lee,  aii  which  be  the  words  ot  tiiat  Looke. 

li  JB.  a.  iit  voucher  ^65.     /  ietteth  lands  to  B.  for  eight  ycarca,  tfK  f.  tit. . 
zod  ii  the  leflbr  pay  not  a^  hundred  marines  to  the  leli«e  at  the  end  of  \  uucher  ^66. 
tbt  teunne,  that  then  he  Ihall  have  fee  :  by  the  non-payment  of  the  <Ji  I^tp.73. 
m&ny,  the  lee  and  fr^i^teheinent  accrueth  to  him,  and  beiore,  the     *^^'  ^^'^ 
kStt  cannot  be  impleaded  in  aprcec^e^  neither  ihall  he  vouch. 

[s]  7  J2.  3.   10. 'i.  Ietteth  qertaine  lands  to  N,  for  the  ternie  of  Tx]  7  E.  S.  10^ 
ten  yeares,  rendrmg  a  hundred- Ihillings  by  the  yeare  to  him  and  his  K  Com.  Sayt't 
beiies,  aod  granted  by  deed,  that  li  he  held  the  lands  over  to  him  cuie^rrx. 
and  his  faeires,  that  he  ihould  render  by  the  yeare  twenty  pounds: 
ihe  kflbr  dunnjg  the  tearnie  l^rought  an  action  of  debt  for  the  rent'. 
And  there  Hrrie  chiefe  juCtice  of  ttie  cpmmon  pleas  giveth  the  rule* 
tfaut  dorixig.tbe  tearine  t^e  leflee  had  but  lor  yeare»^  and  thereiore 
tlie  ai&on  of  debt  mamtenable.  . 

[jr]  44.  E,  3.  ffi.  attamU  ^2  and  43  AJf.  p,  41.  JD.  and  A,  infeofie  [y]  44  £.  z. 
the  two  plaintites  in  the  aflife,  they  let  thole  lands  to  ^'.  ior  teaitne  tn.  bUaiut.&f. 
01  nine  yeares,  upon  condition,  that  if  the  plamtile  in  the  uflife  pay  a  4S  A£  i».4l. 
bttXMired  Ihiliings  to  S.  durlftig  the  tearme;  that  S.  Ihall  h^ve  it  but  lor 
iijne  yeares,  and  if  they  pay  it  not,  that  5.  (ha)l  have  tee. .  ^.  con* 
tuioeih  his  eitate.  by  one  yeare,  and  after  granteth  his  eiUte  to  oni 
H.  which  //.  contlnueth  his  eltate  by  two  yeareiV,  aiicl  ^ranteth  the 
retkiue  of  the  tearme  to  B.,  and  within  the. tearme  ot  nine  yeares  the 
pUmtiles  in  the  ailife  pay  the  hundred  IhiUii^s  to  S.  JR.  contmueth 
hii  podcfliop  after  the  tearme,  and  infeotfeth  P.  which  infeofteth  the 
4ord  FKnUvall^  agamll  whom  and  otLeis^  wiihout  uny  cLumoi  entry 
nude  by  the  plaintifes^  after  the  nine,  yeares  ended,  hie  brought  his 
•ffife,  and  after  ad, ouounentrecovei  ed.  .        * 

[z]  10  E,  3.  39  and  40.  jR.  doth  let  ceitaine  lands  to  7.  for  tearme    r,]  jo  j  ^  3^ 
e^twelve  yeares,  and  in  fuietie  ol^  lis  teaitue  lie  maketh  a  charter  of  40.  10  AIT.  164 
tbe  fee  upon  condition,  thut  if  Le  be  d.fruiued  \Yivhin  the  teaime',  tit.  AfT.  i6t. 
that  he  cannot  hold  tl;e  laiiifb  until!  the  end  oi  the  tearme,  that  ti-.en  ^'-  ^'""* , 
befluJl  hold  tbe  lands  to  him  and  his  henes  lor  ever,  and  Icilin  was  3;^^°*"**  "  * 
dehvered  upOQ  the  one  chartei  and  the  other.   JR.  within  the  te.ame 
plowed  and  fowed  the  land,  und'tooke  the  profits  againli  the  w ill  of 
i.  and  /.  upon  this  diftuibduce  had  fee  and  ieco\eicd  in  aihfe. 

6  R,^.iU.  Quid  juris  clawat,  20.  If  a  leafe  be  made  for  a  teanne  6  R.  j .  tit.  qold 
upon  coodipei},  if. the  leilee  pay  a  certain  fumine  within  the~  teainie,  jWis  clauau  it(k 
that  then  he  'Ihall  have  fee,,  if  he  pay  the  money  he  Ih'all  h<ive  the 
Ik,  but  It  beipre  the  day  of  payment  tbe  leflbr  levieth  a  fine  to  an- 
other., thelelTee  ought  to  attorn  by  proteltation,  and  it  he  pay  the 
money,,  the  conufee  fhal  have  it,  and  the  conulee  (hall  have  the  rent 
referve'd  UQtiA  the  day  of  payment ;  and  it  laud  be  letten  tor  tearme 
.of  yeares  upon  condition,  that  if  the  ledee  be  oulled  within  the 
tearme  by  the  leflor,  that  he  ihall  have  fee,  U  he  be  oufted,  he  fliall 
have  tee  by  tl;>i  condition,  and  (lotwithflanding  he  fhull  not  have  any 
afiife,  bat  he  miift  haVe  poifeffion  after  the  oujier,  and  of  this  he  ihall 
hdve  an  afTife.  ... 

.    And  generally  the  bookes  (*)  are  cited  that  make  a  diverfitie  be-  (•)  15  H.  7.  l.i. 
tween  a  condition  precedent  and  a  condition  fubfequent.    .  14  H.  8. 18.  so. 

'    And  laiUy,  they  cite  Ditty  [a\  10.  Eliz,  281,  and  in  Say  and  Fut-  ^  ^.6. 6.  b. 
Irr's  cafe,  Fi.  Com,  272,  the  opinions  ol  Dyer  and  Browne,  10  El^-^^iei. 

Notwithft^dmg  al  this  ih^re  .are  thofe  that  defend  the  opinion  pi.Cgni.  S7?« 
ij  both  by  reafen  and  authority.    By  reafon^  for  that  by 

the  > 
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the  rule  of  law  a  liverieof  feifin  muft  paile  a  prefent  freehold  to  feme 
Vidr  Litt.  in  the  perfon,  and  cannot  give  a  freehold  in  Juiuro,  as  it  mull  doe  in  this 
chapfer  of  te-*  cafe,  if  alter  liverie  of  feiiin  made  the  freehold  and  inheritance  IhoiAd 
■aiiti  for  > cares,  pot  pafle  prefcjitly,  but  exped  untill  the  condition  be  performed  ; 

and  therefore  if  a  leafe  for  yeares  be  made  to  begin  at  Michaelmas, 

the  remainder  over  to  another  in  fee,  if  the  leflor  make  liverie  of 

feifin  before  Mickatlmas,  the  liverie  is  voide,  .becaufe  if  it  Ihould 

worke  at  all  it  mull  take  elTed  prefently,  and  cannot  expe^. 

(\  R<rn  136.        '    Secondly,  they  fay  that  when  the  leflor  makes  .liverie  to  the  lefTr e, 

4  Hep;  67.  a.       tt  Cannot  ftand  >vit4i  any.  reafgn  that  againll.  hi»  owne  hverie  of  feiiin 

Foft.  378.  a.)       a  freehold '(hould  remaiue  iu  the  leflor,. feeing  there  is  a  perfon  able 

to  take  it.  But  if  a  man  by  dted  make  a  leafe  for  yeares,  the  re- 
mainder, to  the  right  heircs  of  /,  S.  and  the  leflor  make  liverie  to  the 
\tffeefecvfidumformam  c^a//(r,  this  liverie  is  yoyd,  becaufe  during  the 
life  of  /.  S.  his  right  hcire  cannot  take  (for  nemo  ejl  kccres  Tirrniis), 
and  in  that  cafe  the  freehold  fliall  not  reiaaine  in  the  lefibr,  and  ex-^ 
pedl  the  death  of /.iS.  during  thelearme  ;  for  albeit  /.  5.  die  during 
the  tearme,  yet  the  remainder  is  void,  becaufe  a  liverie  of  feifin  can- 
{    •     .    .  not  expcft.  r       -     .        .  ^  » 

\t  Rep.  55.)  And  th^y  fay  further,  that  feeing  all  the  bookes  aforefaid  pr,  7  ^    u  i 

prove  that  fuch  a  condition  is  good,  awd  that  the  livery  L      '*  ^'J 
made  to  the  lefl'ee  is  eft'eduall,,  by  confequence  the  freehold  and  in- 
heritance mud  pafle  prefently  or  not  at  all. 

-    And  it  is  is  not  rare,  fa.y  they,  in  our  bookes  that  words  Ihall  be 

tranfpofed  and  maxflxalkd  fo  as  the  feoffment  or  grant  may  take  ef- 

.ffr]  Hill  fie  fed.  [h]  As  if  a  man  in  the  mon(*th  of  February  make  a  leafe  for 

iCfrange,  yeares  referving  a  yearely  rent  payable  at  the  feafts  of  Saint  Michael 

y\.  Com.  171.      jjjg  Archangell,  and   the   Annuptiation  of  our  Lady,  during  the 

tearme,  the  law  (in  this  cafe  of  refervation)  ihall  make  tranfpoiitiou 
.^f  the  feafts,  xiz*  at  the  feafls  of  the  Annunciation,  and  of  Saint 
Michael  the  Archangel,  that  the  rent  may  be  paid  yearely  during  the 
f  1  lOE  .1:  .tearme. ,  And  fo  it  is  [c]  in  cafe  of  a  grant  of  an  annuities.  And 
Seignior  Stnf-  further  they  take  a  .diverfitie  in  this  cafe  betweene  a  leaii  for  life 
Yord*s  catc,  lib.  and  a  leafe  for  yeares.  P'or  in  cafe  of  a  leafe  for  life  with  fuch  a 
8.  lol.  74.  Pl.^  condition  to  have  fee,  they  agree  that  the  fee  fimple  ,pafl'eth  not  be- 
^T^iftt"^^"'*  fore  the  performance  of  tlie  cofidition,  for  thatite  Uvery  may  pre- 
^  ^      *  fently  worke  upon  the  freehold  ;  but  otlier\vife  it  is  in  the  cafe  of  a. 

leafe  for  years.  Alfo  they  take  a  dive;rfaie  between  inheritances  that 
lie  in  grant  and  inheritances  that  lie  in  liver}'.  For  they  agVee  that 
if  a  man  grant  an  advowfon  for  yearc§  upon  condition,  that  if  the 
grantee  pay  twenty  fliillings,  he,  jvithin  the  tearme,  that  .then  he 
ihall  have  fee,  the  grantee  fluill  ^not  have  fee  untill  the  condition  be 
performed,  it  fie  de  fimilibus.  But  otherwife  it  is  where  liverie  of 
feifm  is  requifite,  and ,tb^r^  fore  if  the  king  makje  fuch  a  leafe  for 
yeares  upon  fuchaqondition,  the  fee  fimple  (hall  not  pafle  pre  fently , 
becaufe  itv  tjiat^calje  r\o  livery  is  made. 

They  ajfo  liiake  fcverall  aufwers  to  the  authorities  before  cited. 
,For  as  Jqjhe,cafe  in  31  £.  1.  they  fay  that  either  the  cafe  is  mif* 
reported,  or  elfe  the  law  is  againft  the  judgement.  For  the  cafe  v& 
\^  VhiSi,  that  a  man  make  a  leafe  of  a  mannor  to  B.  for  twenty  yeares, 
and  that  after  the  twentie  yeares  jB.  fliall  hold  the  mabnor  to  hini 
.£Lnd  his  heires  by  la  pound  rent,  and  (as  it  mufl:  be  intended)  maketh 
livery  of  feifui,  in  this  cafe  it  is  cleere  (fay  they)  that  £.  hat)i  a  fee 
•lunple  maintenant,  for  there  is  no  condition  precedent  in  the  cafe. 
SeignWStkr^  .  As  jFqr  the  cafe  in  12  E,.2*  the  cafe  (as  it  is  put  in  the  booke)  is, 
ford*»  cafe  ubi      fl^^t  John  de  Aforre  madea  charter  to  Johndc  Burford  of  fee  fimple. 
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sa-i  ifac  fame  day^  it  was  covenanted  betweene  them  that  JoLx  cT* 
Sfirford  ftiould  bold  the  fame  tei;ciiicnts  ior  eightyeais,  and  if  he  did 
I'-'t  piy  a  hundred  markes  at  the  end  of  the  tearme  that  the  land  (hall 
:enia»ne  to  John  cle  Burjord  and  his  heires.  In  which  cafe,  fay  they, 
*Vre  is  direct  repu<;uaiicy ;  foj ,  fiift,  the  charter  of  the  ke  (impW 
*--i  abfoiute,  and  after  the  fame  day  it  was  covenanted  between 
"irai,  &c.  this  cbven.tnt  being  made  after  the  charter,  could  neither 
ilier  the  abfolutc  chapter,  nor  upon  a  condition  piecedent  give  him 
4  rreiira'ple  that  had  a  fee  fiinple  before. 

To  ail  the  other  booke.>,  viz.  7  1'.  3.  10  E,  3.  10  AJf,  44  E,  3J 
i\  AjL  and  6  iJ.  2.  they  fay,  that  being  rightly  underftood •  they 
5:&  good  law  ;  for  in  feme  of  thefe  bookes,  as  namely  ;n  10  £.  3. 
iyJxh  SfC.  It  appcareth  that  there  was  a  charter  made  m  furety  of 
tLt  tc.tjin,  which,  U.y  they,  mull  be  intended  thus,  xiz.  a  man  maketlv 
%1-afe  ioT  ye^±^es,  the  lelTec  enters,  and  the  leflbr  makes  a  charter  to 
the  lelfee,  and  tbeieby  doth  grant  unto  him,,  that  if  he  pay  unto  the 
^'.r^f'i  a  hundred  raarkes  during  the  tearme,  t^jat  then  he  fhall  have 
u^ikold  the  lands  to  him  and  to  his  heires.  '  '  '      « 

la  this  cafe,  fay  tbey,  there  need  no  livery  of  feifin,  but  doth  enure  PI.  Com.  m" 
fiS  iji  executory  grant  by  increasing  of  the  ftate,  and  in  that'  cafe,  Nichol'a  cAi« 
iniioot  queftion^  the  foe  fimple  pafleth  not  before  the  condition  per-  ^®^* 
^ni;<-J.  [y    \  .  •>.:•• 

.And  therefore  Littlefon  warily  putteth  his  cafe  of  a;i  eftate  made 
«Ii  '.i  one  time  by  one  conveyance,  and  a  livery  made  theredpon. 

For  Utile  ton  himfelfe  in  the  StCiion  befoie  faith,  that  in  that  * 
rji  without  a  livery  nothing  paifeth-of  the  fieehold  and  inherit 

taftce.  •'..'•'•• 

And  this  divcrfity  (fay  IKey)  is  proved  by  bdoks ;  and  thereupon  ♦ 

w-fv  cite  [d]  10  JB.  3.  54.     In  a  writ  pf  dower  the  tenant  vouched  [<0  10  £.  3.4^ 
i»^  Warranty  ;   tlie  vouchee  as  to  part  pleaded  that  the  hufband  was  ^ 

i:*'.*^  ff  ifed  of  any  eilate  whereof  fhe  might  be  endowed ;  as  to  the 
::£*iae  the  tenant  pleaded  that  he  leffed  to  the  hulband  in  gage  upon 
^*nd:tion  that  if  the  lellor  paid  ten  markes  at  a  certaine  day,  that 
i-  ihould  re-enter,  and  if  he  ftiiled  of  payment,  that  the  land  fhould 
T-sLiine  to.  the  hulband  and  his  heires,  which  muft  be  intended  to  be 
C'ne  by  one  entire  a«^,  and  pleaded  that  he  paid  the  money  at  the 
itv,  which  is  allowed  to  be  a  good  plea  :  Ergo^  the  fee  fimple  pafled 
bv  the  livery,  otherwiie  the  plea  had  amounted  that  the  hulband  was 
i>-»er  feUedy  &c.  And  fay  they,  that  it  cannot  be  intended  that  the 
judges  fhoiild  be  of  one  opinion  in  Trinitie  tearme,  and  of  another 
-^Jtion  in  MichadmaJI'e  tearm  in  the  fame  yeare,  and  therefore  (they 
u<d)  their  feverall  opinions  are  in  refped  of  the  faid  diveriitie  of  the 
rif«. 

\t\  3«  E.  3.  tit.  garr,  30.  A  tenant  by  the  curtefie'made  a  leafe  W  32  E.  3.  tit. 
i: yeares,  and  in  furety  of  the  tearme,  &c.  made  a  charter  in  fee  ^^"'  ^' 
fciplc,  and  made  livery  according  to  the  charter  (note  u  fpeciall 
♦  .•       -!  mention  made  of  livery  in  this  cafe) ;  and  ifliie  being  taken 
*  J  in  an  aflife,  whether  the  tenant  by  the  courtefie  demifed  in 

^N  upon  the  fpecial  matter  found,  it  was  adjudged  that  a  fee  fimple 
jM&d,  and  that  the  heire  might  enter  for  a  forfeiture,  which,  fay 
ley,  in  cafe  of  liveiy  is  an  exprelTe  judgement  in  the  point  agreeing 
Vith  the  opinion  of  jLi///e^o;i.  ...... 

[/I  43  ^'  3- 35'     ^"  ^"   aflion  of  waft  againft  one  in  binds  [y]  43  £.3. 35. 
ihjrh  hee  held  for  tearme  of  yeares,  BMnap  pleaded  thus  for  the 
Vcfcsd^t :  that  the  defendant  was  feifed  in  fee,  and  infecffed  the 

plaintiff, 


Lib.  S:       Cap,  5:  Of  Eftates    '  Seft.  35(S. 

pldntife,  6cc.  and  after  the  plaintife  demifed  the  latid  hack  again<fi 
to  the  delenddiit  for  yeares  upon  condition,  thiit  if  .the  defendiint 
paid  certaine  money,  &c.  that  then  the  defendant  might  retaine  the 
land  tr>him  and  ibhis  heires,and  if  not,  the  plaintife  nlight  enter,  cVc. 
and  pleaded  that  the  tearme  endured,  and  that  the  day  o'f  p  lyment 
was  not  conie,  and  demanded  judgement,   if  the  plaiiitifc  may 
inaintaine  an  adion  of  wafte,  inafmiich  as  the  defendaxit  had  now  i 
fee  fimple',  and  fhewed  forth  the  indenture  of  leafe  with  the  condi- 
tion (which  agreeth  with  Littleton's  cafe)  all  beihg  done  at  one  time, 
and  by  one  deed;  and  a  livery  intended,  and  with  lAttlHon's  opinion 
,  alfo.     It  is  true,  fay  they,  that  Cavendi/k  accounfell  with  the  plain- 

[g]  JO  Aff.  pL      tife   offered  to  demiirre,  but  never  proceeded,     (g)  Vide  20  Af. 
«o.  pi,  20. 

Other  authorities  they  cite,  but  thefe  (as  I  take  it)  are  the  prin- 
cipal!, and  therefore  for  avoydiSg  of  tediouftieffe,  having  I  tearc 
beene  too  long  upon  this  point,  the  others  I  oihit.     Only  this  they 
adde,  that  Littleton  had  feene  an'd  confidered  of  the  li*id  bookcs,  and 
have  fet  downe  his  o]iinioli  where  livery  of  feifm  is  made  upon  aeon-, 
veyance  made  at  one  time,  a)^  hath  beenl^  faid^  that  he  hath  fee  fim- 
ple conditional!. 
Lib.  8.  fo.  90.  BcTiigne  Itciar,  ntere  tito  judicio,  mh^l  cnim,  impedio,     Conditid 

France*^  cafe,      heneficialis  qucejlatum  cortftruit  bcnignc  fccundum  verborvm  inttn- 
/D3rcr45.  Plow,  fi^nem  efi  interpret anda,   odiofa  autem  qua:  ftatum  dejlruit  Jtri^ti 
'"^  fecundum  rerborum  propriefatem  eft  accipienda, 

A  leafe  is  uiade  to  a  man  and  a  woman  for  their  lives  upon  condi- 
tion, that  which  of  them  twb  fhall  tirft  marry,  that  one  ihall  have 
fee,  Ihey  eUteraiarry,  neither  of  them  (hall  have  fee,  for  the  incer- 
lainty.      ...... 

(tMo.  481.  a.  Note,  if  the  condition  be  to  increafe  an  cftate  *(^hat  is  to  fay)  to 

Aut.  206.  a,  b.)    have  fee  upon  payment  of  money  to  the  leflbr  or  his  heires  at  a  cer- 
^  taine  day,  before  the  day  the  leffor  is  attainted  of  treafon  or  felony, 

and  alfo  before  the  day  is  executed,  now  is  the  condition  become  im- 
poflTible  by  the  ail  and  oflence  of  the  leflbr,  and  yet  the  leffee  IhaR 
not  have  fee,  becaufe  a  precedent  condition  to  encreafe  an  eltatc 
muft  be  performed,  and  if  it  'become  impolTible',  no  eftate  ihal 
rife. 

?1.  Com.  "  Ptcr  ceo  que  le  grantor  ne  poet  entrer^  SfC."  Regularly  when  any 

l^n.vvning  &  j^^^  ^ju  ^.^y^^  advantage  of  a  condition,  if  hee  may  ei^ter  hee  muft 
rssb  *  ^  *  enter,  and  when  he  caraiot  enter  he  muft  make  a  claime,  and  the 
(2  Kep.  55.  b.J     reufon  is,  for  that  a  free- hold  and  inheritalnce  fhall  not  ccafe  without 

entry  or  clayme,  and  alfo  the  fecftbr  or  grantor  may  waive  the 
condition  at  his  pTeafure.  ,, 

As  if  a  man  grant  an  advowfon  to  a  man  and  to  his  heires  upon 
Vid.  Littleton  condition,  that  if  the  grantor,  &c.  pay  20  pound  on  fuch  a  day,  &c« 
cap.  Villein.         ^j^g  (^^^^  ^f  jj^g  grantee  fliall  ceafe  or  be  utterly  void,  (1)  the  grantor 

payeth  the  money,  yet  tKe  ftate  is  hot  revefted  in  the  grantor  before 
(rf).Pl.  Cow.  .  a  cliime,  and  that  claim  mull  be  made  at  the  church,  (d)  And  fo 
Browiung*8  cafe  \i  jg  pf  a  reverfion  of  reinamder  of  a  rent,  or  common,  or  the  like, 
^^*''  ^'  there  muft  be  a  cl.iinie  before  the  ftate  be  revefted  in  the  grantor  by 

force  of  the  condition,  and  that  claime  muft  be  made  upon  the  land. 
4f  E.  3. 1.  AJortioriy  in  cafe  of  a  feoffment  which  pafleth  by  livery  of  feifin, 

there  muft  be  a  re -entry  by  force  of  the  condition  before  the  ftate 
be  voyd.  . 

(i)Acc.a.    And»  S. 


Lib.  3-  upon  Gonditioi]i.  Se6k.  350, 

If  a  man  bargainctb  and  felleth  land  by  d^ed  indented  and  inrolled   Lib.  2.  fo.  50. 
irth  a  j>rort/b,   that  if  the  bargainer  pay,  &c.  thai  then  the  ftate   Sir  Hugh  ^ 
fcJceafe  and  be  void,  he  jj^yeth  the  money,  the  ftate  is  notreveftcd  Choiroley'»caCf. 
n  the  bargainer  before  a  re-entry,  (a)  and  fo  it  is  if  a  bargain  and 
fJe  be  made  of  a  rcvcrfion,  remainder,  advowfon,  rent,  common, 
Alc.  And  fo  it  is  if  Jands  bee  devifed  to  a  man'aiid  to  his  heirs  upon  (6  R^p-  34.  a.  b. 
condition,  that  if  the  devifce  pay  not  ao  pound  at  fuch  a  day,  that  ^*^°-  2**^-   •) 
hi*  efiiite  fhall  ceufe  and  be  voicj,  the  money  is  n6t  paid,  the  ftate  > 

ilkail  not  be  veiled  in  the  heir  beibre  an  entry.     And  fo  it  is  of  the 
revcrfion  or  remainder,  an  advowfon,  rent,  common,  or  the  like.  (3) 
But  the  f  Ud  rule  hath  divers  exceptions.     Firft,  in  this  prefent 
eafcof  Lutilcion,   for  that  he  can  make  no  en'tiy,  be  ihidi  not  bh  ^'»<^'  T-Jb.l.  fo. 
driven  to  make  any  claime  to  the  revcrfion :  for  feein^  by  coultruc-    ll^„  ^'8*  "^'^* 
tooo  of  Iaw  the   freehold  and  inheritance  palSeth  mainhnnnt  out  of  *    '-IS- 19. 
ikc  leilar  ;  by  the  lik^  conftrudion,  the  freehold  and  inhcrit:ince  by 
tbe  def«uilt  of  the  leflee  ftiall  be  revefted  in  the  letlbr  without  entrie 
w  claime.' 

a.  If  I  grant  a  rent  charge  in  fee  out  of  my  land  upon  condition,  PI.Com.BrowB . 
there  if  the  condition  be  broken^  the  rent  fhali  be  extind  in  my  land,  if^^caie  133  b. 
bec:itt(e  1  (that'am  in  poffellion  of  the  land;  need  uiake  no  claime   '^^i=^'4- li^. 
apoQ  the  land,  and  therefore  the  law  fliall  adjudge  the  rent  voide 
Yithout  any  claime. 

•3.  If  a  man  make  a  feoffment  unto  me  in  fee  upon  condition  that  20  E.  4. 19. 
i  Ihall  p:ty  uiito  him  20  pound  at  a  day,  &c.  before  the  day  I  let  20  H.r.  4.b. 
■-»    <i    K  1  ""^**  ^^^^  ^^®  ^^'^^  for  yeares,  referving  a  rent,  and  after  faile  1*^**'  ^^'^ 
'  J  ^-  O.J  ^{-  payment,  the  feoffee  (hall  retaine  the  land  to  him  and  to  ^*  ^^-  ^'^ 
b:s  he  Irs,  and  tbe  rint  is  determined  and  extind,  for  that  the  feoffor 
f  inld  not  enter,  nor  Jieed  |iot  claiiae  upon  tht  laiid,  lor  that  he  him- 
'  &ile  was  in  pofteHion,'  and  the  condition  being  coihtcrall  is  not  iuf- 
p<nded  by  the  leafe,  otherwife  it  is  of  rent  referved. 

4.  If  a  man  by  his  deed  iti  confideration  of  fatherly  love,  &c.  co-  Mb.  1.174. 
venimt  to  Itand  feifed  to  the  ufe  of  himfelfe  for  life,  Kjid  after  his  dc-  ^^»fi.^*^'*  canc- 
er Je  to  the  ufe  of  his  cldeft  Ibnne  in  taile,  the  remainder  to  his  ^^'fjl'ij^^^'^' 
l-cuad  fouae  in  taile,  the  remaintler  to  his  third  Tonne  in  fee,  with  a  jg'15.  i.) 
p/wijh  of  revocation,  &cc.  the  fither  doth  make  a  revocation  ac- 
cording la  the  provi/o,  the  whole  eftate  is  maintenant  revefted  in 
Jiiai  withotit  entry  or  claime  for  the  caufc  aforefaid. 

••  Le  grantee  ad  uncore  title  pvr  3  ans.'*  By  this  it  appeareth  that 
albeit  the  leliee  had  pro  tempore  a  fee  fmiple,  yet  after  that  fee  dm" 
pie  i»  devefted  out  of  him,  and  vefted  in  the  leilor,  he  ftiall  bold  the 
Idods  for  three  yeares  by  the  exprelfe  limitation  ot  the  parties.     ' 

If  a  man  make  a  leafe  for  40  years,  the  leffee  afterwards  taketfa  a  pi,  Com.  in 
leafe  for  ao  yeares  upon  condition  that  if  h^doth  fuch  an  ad, 'that  FMjmcritone's 
then  the  leafe  for  20  yeares  ftiall  be  void,  and  after  the  leftee  breake  c«ic  107.  b.  • 
the  condition,  by  force  whereof  the  fecond  le^le  is  void,  notwlth-  ^qa^^IIi'^^ 
.lauding  the  leafe  for  40  yeares  isfiirrendred,  for  the  condition  was  493*499  )   • 
annexed  to  the  leafe  tor  ho  yeares,  but  the  farrender  vvas  abfolute.  (r>  K«'p.  11.  e« 
&o  it  ts  if  a  man  make  a  leafe  for  40  yeares,  and  the  ledbr  grant  the  i  Hoii.  Abr. 
revertion  to  the  leflee  upon  condition,  and  after  the  condition  is  ***^«> 
broken,  the  teanuis  wai;  abfolutely  furreiidred«     And  the  diverfitie 
jU  when  the  liftbi^  grants  the  reverfion  to  the  iei&e  upon  conditipn, 
M»d  when  the  leflee  grants  or  furrenders  his  eftate  to  the  leflbr;  for  r  £.  4.f9. 
A  coodition  annexed  to  a  furr^nder  m^y  reveft  the  particular  eftate,  14  £.  4. 6. 

becaufc*^^-^* 
(ft)  [SeeKoie  ixo.]  (3}  [Sec  Note  isi.] 


Lib.  3.        Cap.  5. 


Of  Eriates 


Sea.  351,  352. 


8  E.  ♦.  Aff.  395. 


SO  E.  3.  27. 


becaufe  the  furrend-rr  is  coiiditlonjl.  But  when  thf  leHbr  grants 
the  reverfion  tr»  the  leiTee  upon  condition,  there  the  condition  is  an  - 
nexed  to  the  revenion,  and  th?  l\:/roiidcV  ahfolule.  (i) 

A  g'irdian  in  rhivul.'ie  t.v,|<  a  ftoiuneut  of  the  infant  within  a^e 
tb.it  was  in  his  ward,  and  \,hi  infuit  urouc^ht  an  iilfife,  and  t,he 
gardlan  ihili  he  ad  p.d^.r^l  a  duVciror,  which  proVeth  that  the  feoff- 
ment as  ui^^ilnft  the  iaf  int  wa?  voyd,  ^nd  yet  by  acceptauce  thereof 
Alt  intcrelt  of  the  g  irdian  was  furrendred. 

f  A  mm  miiketh  a  le.ife  for  teinne  of  life  by  deed,  referving  the 
firil  feven  yearei>  a  rcf^t,  a:;  J  if  the  LMile  will  hold  the  land  after  tho 
I'even  yeares,  to  pay  a  n-Lit  in  money;  the  lelfee  w.ll  not  hold  over^ 
but  furrendcr  his  te.inne:  in  this  cafe  in  jud^^emsnt  of  law  he  huci 
but  ateuiue  for  feven  ye  ires.  And  fo  it  is  Jt  a  man  mike  a  leaiV 
tor  li:'e,  and  :1  the  leifjc  withm  one  ye-no  pay  n«)t  uo  ihilluigs,  tha;, 
he  Ih  dl  have  but  a  t<^ arm?,  for  two  yeires,  if  noc  paV  nt)t  the  money 
the  eftate  lor  life  is  determmcd,  and  be  Ihall  have  llie  land  but  for 
two  yenes. 

"  Ceo  eft  hone  proof e  adonqueSy  que  le  reverfion  cjl  in  1u\f,  S^c."' 
Here  is  iuiplyeu  that  no  m  ui  can  h  j,ve  an  action  of  walte,  un'elTe  thc» 
reverfion  he  in  him,  and  by  the  autlioritie  of  our  author  the  reafo:^' 
.cf  a  caft,  and  well  applyed,  is  u  i^ood  proofe  in  law.  (a)  ^ 


Sea.  35}. 


TLfES  en  tick  cafes  (k  ff'n-J'mcnt 

fur  condition,  I'un  le  t(''tff)r  poit 

iOf/afftient  entrer pnr  (c  ccfrf:!it>f,.  t/i^ 

freint;  6^r.   *  la   Ic  ftrijor'nad   te 

jrayilUeni'ment  decant  Jon  c,i!/ii\  i:c. 


TJUT  in  fiK'li  cafes  of  fcoffineiit 
upon  cotidition,  wliere  th^  fec^V 
for  inav  lawfLjll  v  enter  for  the  cond  i- 
tion  hrolxon,  clcc.  there  the  feoflor 
hath  not  the  freehold  before  his  en^ 
trie,  i>:c.  (s^ 

ThiiJ  ijpon  th.it  whith  haiii  Lccne  faid  is  evident,  and  needeth  itt> 
further  e.x  pi  iuation.  .         . 


Sea.  252. 


TTE  M,  ft  feofmehtfvic  fait  fur 
'^  tiel  cotidition,  oue  lefeojfee  done- 
ra  h  terre  at  feoffor,  ct  a  la  feme  del 
ftfiiffor^  a  aver  ei  tetter  a  eux,  ct  a  Ics 
heires  de  lour  deux  corps  engendrts, 
ct  pur  default  dc  tiel  ijjue,  le  remain* 
der  al  droit  heires  le  feoffor.  En  ceo 
casji  le  baron  devy,  vixant  la  fanCy 
devant  afcnn  ejlate  en  le  taile  fait  a 
eux,  *  4  c.  donques.doit  le  feoffee  per 

'-    ■'        '     '         la 


A  LSO  if  a  feoflmcnt  be  made 
■^  upon  fuch  t'ondition,  that  the 
feofite  fiial  give  the  hind  to  the 
feollbr;  anJ^'to  the  wife  of  the 
feoffor,  to  have  and  to  hold  to 
them  and  to  tlie  heires  of  their  two 
bodyes  engendred,  and  for  default  of 
;fuch  iffue,  the  remainder  to  the  right 

.heires  of  ibe  feoffor.  In  this  cafe  if 
thct  hiifband  dyeth,  living  the  wife, 

.  '  befere 


(0  Scep.iroDyeri43.  %  Roil.  Abr.-495. 
(x)  rSwcNotc  121.}         ^ 


♦  la — /*  ou  in  L.  an^  M.  and  Rob. 

(3)  [Sce^Nate  123.] 

*  &c,  not  in  L.  and  M.  nor  Roh. 


i-ii^-  3.  upon  Condition.  ^ed^.  353. 

'1  ley  f aire  ejiate    €i    ta  feme  n/  pres    before  any  eftate  in  taile  made  unto 


i'Midifion,  et  uxijcy  cj/  pres  r/ontait 
uiUcoHdUion  ^ue  il  poitfaire,  ccjl- 
ojc/iroir,  de  l^ffer    ici    terre  aljemme 
purtfrm*  de  -ciejans  impeachment  de 
zzjiy  le  remaincfer  apresjhn  decedfe  a 
/e»  \ie:ires  de  +  corps  Ja  baron  de  lay 
ejigejirfrcs,  et  pzir  cte fault  de  tiet  iffiie, 
it  Ttmainder  al  droit  hcires  le  hanon, 
Et  la  caufe  pur  ^ que  le  leafejerra  en 
cdcai  a  la  feme  Jhle  fans  mpeac/^ 
ififitt  de  Tcafiy   eft  pur  ceo  que  le  con- 
dition f/?,  fj/ue   r ejiate  ferra  fait  al 
baron  et  a  Ja  feme  en  %  taile.     Et  ji 
lid  ejiate  uft  ejiefait  en  le  vie  le  ba- 
-jt/i,  dofiques  aprcs  le  mart  le  baron 


them,  8cc.  then  ought  the  feoffee  by 
the  law  to  make  an  cftute  to  the  wife 
as  neer  the  condition,  and  alfo  as 
neere  to  the  en  tent  of  the  condition 
as  he  may  make  it,  (i)  that  is'to'feiy> 
to  let  the  land  to  the  wife  for  terme 
of  fife  without  impeachment  of 
wafte,  (2)  the  remainder  after  his  de- 
ceafe  to  the  heires  of  the  body  of 
her  hufljand  on  Ijer  *bepotten,  (3) 
and  for  default  of  fuch  iifue,  the  re^- 
mainder  to  the* right  lieiresofthe 
bu(band.  And  the  caufe  why  the 
feafe'  fliall  bee'  in*  this  cafe  to  the 
wife  alone  without  impeachment  of 


el  { iQt  ewe  ejiate  ent  en  le  taile;  quel    wafte  is,  for  that  the  condition  is. 


late  eft  fans  impeachment  de  wajL 
t,t  fjtint  it  ejl  reofony  quectf  pres  que 
Ucme  poit  J  aire  ejiate  a  V  en  tent  de 
condition,  6s'c.  que  il ferroit  ^faity  S;c. 
.  jmment  que  ^  elnepoit^jer  ejiate 
tn  ^  taile  ficonie  el  **  pulljoit  aver  fi 
U  done  en  le  taile  ujt  ejlrefait  a  +f 
i  i  baron  et  Ij;:^  a  luy  en  le  vie  44  fa 
bcron,  .     *        . 


that  the  t^ftate  ihal  be  made  to  the 
bnlband  and  to  his  wife  in  taile. 
And  if  facli  eftate  had  been  made  in 
the  life  of 'the  hulband,  then  ^ifter 
the  death  of  the  hufband  (hee  (hould 
have  had  an  eftate  in  taile,  which 
eftate  is  without  impeachment  of 
walle.  And  fo  it  is  reaibn,  that  as 
neare  as  n  inan  ciin  make  the  eftate 


to  the  intent  of  the  condition,  8cc. 
that  it  (hould  bee  mafie,  &c.  albeit  (he  oatmot  have  eltute  in  t'ctilc,  \i&  iflie 
T^ight  have  had  if  the  gift  in  taile  had  been  made  to  her  hulbaud  and  to 
ter  ia  the  life  of  her  hulband,  fcc/ 

•*  QtJE  tefeofee  doneray  S^c"     Here  is  no  time  Hmited,  there-  jj  ^j^^  ^^^ 

^  fore  the  leoffee  by  the  law  hath  time  during  his  lite,  unled'e  *Oyer  14  Ktiz. 

1  he  be  hafteiied  by  the  requeft  of  the  feoiJbr  or  the  heires  of  Dyer.  3ii.  b. 

his  body,  as  Littleton  fdith  in  the  next  fcdion.  2  M.  4.  5. 

'  "'•  44  K.  3.9. 

IJb. «.  fo.  79,  80,  81.  in  Seignior  Cromwel's  cafe.       (Ant.  208.  b.       1  Koi!.  Abr.  4t9. 

A  Boil.  Abr.  614,  615.  a.)     c^  Rep.  b9.) 


^ig.  a. 


•*  Si  U  baron  dme,  ^-c."     But  in  this  cafe,  if  the  feoffee  dyeth  (Sea  SSr,) 
tefosre  any  feofiinent  miide,  then -is  the  condition  hrokpji,  becaufe  he 
aade  not  the  eftates,  5cc.  within  the  time  prefcribed  by  the  law.  Bot 
if  the  ^fiment  bee  made  upon  condition  that  the  teoO'ee  before  the 
feft  of  St.  Michael\\\t  i!\rchangell  next  following  give  the  landto  the  \^  ^^-  ^'  ^• 

and  to  his  wife  hi  taile,  ut  Jupra,  acd  before  the  day  the  yVliz  ^i)ycr  ^' 
■    •     •'  '         '  fcoftee  26^7.  pi.iom. 

45$.  Lib.  S.  fo.  79.     Seignior  Crom well's  cafe.     {Sth*  3iJ4.) 


"f  If  J  atrps  defgu  baron  it  it  luy  enttndres, 
h^  L.  and  M,  and  RoK.    '   ' 

\  ie  added  in  L.  and  M.  and  Roh. 

I  ^  fun    tki  ewe,  in  L.  and  Af .  and 


not  in  L.  and  M.  oQt  Rob. 


(O  CSceHoi€'ii4..] 


(i)XSec'Note  laj.J 


•if  #/— fV  in  L.  and  M.  and  Roh. 
4-  /r  added  in  L.  and  M.  and  Roh. 
»•  </— j/in  L.  and  M.  and  Roh. 
if\fa^on  in  L.  and  M.  ami  Roh. 
XX  a  not  in  L.  ami  M.  and  Roh, 
i+y2i— :/»f  in  L.  and  M.  anJ  Roh. 


(3)  [See  Note  laS.J 


Lib.  3.       Cap.  5.  Of  Eftates    • '  Sefl.  352. 

/ct>ffee  dicth,  the  ftate  of  the  belre  of  the  froflfee  (hall  be  ahfolute, 

beciiufe  a  certaine  time  is  limited  by  the  mutujil  agreement  of  thft 
(1  Roll  Abr,  Pi^rtjcs,  within  which  time  the  condition  becommeth  iiiipoflible  by 
449.  Ani.  '  ^^c  '^^  ^f  Ood,  as  hrtth  heert  fuid  betore,  and  therefore  it  is  necef- 
906.  a.)  iary  whtp  a  ^ly  is  hm.tcd,  to  adde  to  the  condition,  that  the  feolTee 

(t2Rcp.  79.  a.  or  "his  lieiies  doe  performe  the  condition;  but  whtnno  time  is 
<>Rep,  jSO.  b.)      rimitdd/  then  the  feoffee  tit  hfs  penll  muft  performe  the- condition 

during  his  life  (air hough  thctre  be  no  requell  xntide)  or  elfe  the  fcof* 

lor  or  his  heirea  may  re-enter. 

"  Fait  n  eux,  S^c7    Here  the  {ifc)  implyeth  according  to  the 
condition  with  "the  remaindpr,  over,  ^' 

27  U^  "  Al  feoffor  ^  a  lefrme^  S^c.**     Here  it  appeareth  that  albeit  the 

•T)«jwer  135.        f^^^^  bee  a  ftranger,  yet  the  feoffee  is  not  boand  to  make  it  within 
'Seignior  Crom-    convenient  time,  becaiVie  thfi  feoffor  who  is  privy  to  the  condition  is 
jreU'ii  cafe  ubi      ^o  take  joyntly  wil  h  her.   And  lb  i^  is  if  the  condition  be  to  r  . 

fe'^iup.SO.b.)     *"^«<>ff*^  ^^€  feoffor  and  an  eftronger,  the  feoffee  hath  time  L^^  9-  " 

during  his  Jife,  unlelVe  he  be  haftened  by  requeft.  Otbenn'ife  it  is 
(I  Roll.  Abr.  (as  hath  beene  faid)  wher^  j:h3  condition  is  to  enf^offee  a  flranger  or 
452.)  ilrarigers  onejy.     ' 

f  1  Roll.  Abr,  '  If  a  man  make  a  feoffment  in  fee,  upon  condition  that  the  feoffee 
*-8.)  fliail  make  a  gift  in  taile  to  the  febfror,  the  remainder  to  a  ftriinger 

in  fee,  there  the  feoffee  hath  time  duftng  his  life,  aa  is  aforefaid,  be- 
Cuufe  the  feoffor  who  is  partie.  and  privy  to  the  condition,  is  to  take 
Seipnjor  Crom-     ^^®  ^^^  eftate.     But  if  the  condition  were  to  make  a  gift  in  tailc  to 
%wjirs  ctfc  ubi     a  ftranger,  the  remainder  to  the  ft  offor  iti  fee,  there  the  feoffee 
fupra.  1 :  ought  to  doe  it  in  convenient  time,  for  that  the  ftranger  is  not  privy 

^/?^urto^?\       ^  t^c  condition;  and  "hje  oii^ht  to  have  the  profits  prefently,  as  bir- 
'       fore  hiit/1  beene  faid, 

"  Defaire  cffate  alfcme  cy  prcs  le  condition ^  ci  au:py  cypres  Vu- 
tent  del  condition  qae  il poitfairey  ^r."  '  -     ' 

(Pint  SI.  b.)  "^^*  infeoffe  E.  upon  condition  tha;t  B.  (hall  make  an  eflate  in  frank* 

maiiage  to  C.  with  one  fuch  us  is  the  daughter  of  the  feoffor;  ii| 
this  c  ife  he  cannot  make  an  eftate  in  frankmarriage,'  becaufe  the 
cftatc  muft  m(5vc  from  the  feofiee,  and  the  daughter  is  not  of  his 
blood,  but  yet  he  muft  make  an  eftate  to  them  tor  their  lives,  for 
this  is  as  ni»er  the  condition  as  he  can.  Andfo  it  is  if  the  conditioi; 
be,  to  make  to  A.  (which  -s  a  ineer  layriian)  an  edaCe  In  frankal^ 
i4oi<;ne,  yet  niuft  he  make  an  ellaie  to  him  for  his  life*,  for  the  rea- 
Ton  here  yeekled  by  Litthton.  •       . 

A  diveifitie  is  to  be  undeifti)od  between  conditions  that  are  to 

create,  an  eftate,  and  conditions  th;tt  are  to  deftroy  ancilate :  for  here 

'it  appearetl),  that  a  condition  that  is  to  create  an  eft«te,  is  to  be 

performed  by  conflrudlinn  of  iiw,  as  neeie  the  condition  as  may  be, 

{1  Roll  Abr      ^^^  according  to  the  ejitent  and  meaning  of  the  condition,  albeit 

4«6.  Plow.  7. a.   t^^  letter  luid  words  of  the  condition  cannot  be  performed:  but 

D^er  45.  a.)        othcrwife  it  is  of  a  condition  that  deftrpyeth  an  eftate,  for  that  is  tb 

be  taken  flri^tly,  unl^fl'e  it  be  in  certaine  fpeciaU  caCe^:  and  of  this 
fomewhat  hath  bcene  faid  before  iii  this  chapter. 
30  H  8  tit  "^^  ''  ^  ^^^^  morgage  his  land  to  IF.  npoo  conditioiiy  that  if  the 

Condit.  Br.  190.  niorgageor  and  I.  S.  pay  twenty  (liillings  at  fuch  a  ddy  to  the  raor- 
V.  35.  H.  8.  tit.  gagee,  that  then  he  (hall  re-enter,  the  morgageor  dietli  before  the 
Joint  Br.  62.        day,  /.  S.  paies  the  money  to  the  morgagee,  this  is  a  good  perform- 
ance of  the  condition,  and  yet  the  letter  of  the  condition  is  tiot  per* 
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fermed.  Dut  if  tbe  morgageor  had  been  alive  at  the  day«  and  he 
vould  not  pay  the  money,  but  refufed  to  pay  the  fame,  and  i.  S»  alone 
had  tendred  the  money,  the  morga^ee  nii^ht  have  retuled  it.  But  if 
s  man  make  a  leafe  to  two  for  yeares,  witb  a  provift,  if  the  leflees 
<hre  dunng  the  tearni,  the  leHbr  (hali  re-enter,  one  iclVee  alien  hi$ 
pirt  and  dye,  the  other  leUee  cinnot  re-enter,  but  the  alfignee  fh.ill 
tnyiy  the  teurm  lb  long  as  the  furvivur  Lveth,  and  the  realon  is,  be-  * . 
&iafe  the  leale  by  the  provi/'o  is  not  to  ceafe  til  both  be  dead,  iiut 
in  the  former  cale,  ulbeit  the  morgageor  be  de:id,  yet  the  adt  of 
God  (hall  QOt  dilkble  /.  S,  to  pay  the  money,  for  thereby  the  morgan 
gts  receives  no  prejudice.  And  fo  it  is  in  that  oalc,  if  i.  6'.  hjdci.ed 
belore  the  d  ly,  the  morgageor  might  have  paid  it.  . 

And  here  is  to  be  oblerved  a  d^vertity  when  the  feoffee  dy€th,  for  Lib.  5,  fo.  79» 
then  (as  hath  been  faid)  the  condition  is  broken,  and  when  the  feof*  8j),  8i.  .Siignior 
to.dyelh,  for  then  the  elLite  is  to  be  made  as  necr  the  intent  of  the  ^•^*"**^'»  •^^ 
condition  as  may  be.  8    .   .  •. 

•*  Al  feme  pitr  tcrmc  dcfd  vie  fans  impeachment  dc  toq/l.^ 
Here  it  appeareth,  thnt  this  eft  ate  for  life  ou^nt  to  be  without  im- 
p<*achmcnt  of  waft,  and  yet  if  the  wife  doth  accept  of  any  eftdte  tor 
L/e  Without  this  c1  uife,  without  impeachment  of  waft,  it  is  good,  Ut* 
ciufe  the  (late  for  life  is  the  fubilance  of  the  grant,  and  the  privile^'e 
to  be  tnthout  impe^ichment  of  wall  is  collaterall,  and  onely  ibr  the  «?  H.  4.  .1 
benelit  of  the  wife,  and  the  omiflion  ef  it  oncIy  ibr  the  benefit  of  the  2it<ii^ni(irc>oiii. 
beffc.  (1)  welUt.icubi 

AUb  if  the  wife  take  hu/haiid  before  requeft  made,  and  then  thfey  ,!|^*JJJj  ^^ 
2'yn   fi  1  ^'^'^^^  requeft,  and  the  ftate  is  made  to  the  huft>and  and  wife,  joa,  504. 44t. 
"•    •  ^  J  <iaring  the  life  of  the  wife,  this  is  a  good  pcrtbrmance  of  the  Am!  207.  «; 
conditicHi,  albeit  the  eft^ite  be  made  to  the  huft>and  and  wife,  where  ^^^'  ^^*  ^M 
iMtUton  faith  it  is  to  be  made  to  the  wife,  but  it  is  all  one  in  fuh-  ^LJ^"*  ^^' 
iunce,  feeii\<;  that  tfee  limitation  is  during  the  life  of  Che  wife.  '^ 

"  Sauns  impeachment  rfrtrJ/?,"  Ahfifue  iwprtitione  tff/??,  (that  is)  (Cie^  C^r  94?,) 
vithoQt  any  challenge  or  impeachment  of  wafte,  and  by  tbrce  hereof  \CrxKjac.*!i6.)  • 
the  le'lee  m.iy  cut  downc  the  trees  ajid  convert  them  to  his  owne  ule.  ^*  "*  "'y  ^*'* 
Otiierwifc  it  is  if  the  vrords  wereyenrnt  impeachment  per  a/am  qHIqh  dc  ^Xl^%  *ij  V* 
r-jjE?,  for  then  the  dilcharge  ex  rends  Imt  to  the  aft. on,  unJ  not  to  the  ij.  f .  oj,  * 
trees  the.Tiielves,  and  in  thw^l  ciilb  the  IclFor  ihall  have  them  (i), 

And  it  ifs  to  be  obfei-ved,  that  after  the  dcceafe  of  the  liijlbbnd  the 
ftite  13  rot  to  be  made  to  tha  wife  and  the  heires  of  her  body  by  her  (4  a^p.  CS.  •.) 
Litf  hvflbnild  in^endred,  and  fo  to  have  im  eftate  of  inheritance  as  flie 
fiiould  have  had  by  furvivor,  if  the  eftate  had  bin  made  accoid.ng  10 
the  condition,  hut  only  an  eftate  for  life  without  impeachmeni  of 
*4it,  &c.  for  ih.-U  by  tbe  aiirhontie  of  Littli  ton  is  not  lo  neerc  tlie  m* 
Unt  of  the  cond.tion  as  the  cafe  that  Liffjefm  puttt  ih.  But  I  w.ll 
iMrch  no  further  into  this  Ckie,  bet  leave  it  to  UieUaiiied  Hndjudi- 
c^oos  rt- ader. 

**  Bt  npre$f(Ht  deetafe  a  us  heires  icl  corps  k  baron  de  luy  en*  rx^x^  t^  ^ 

e^^rcs/*       ,  .  .  .  «a.  9.  «/%^) 

Note  her**,  admit  that  there  were  fW(Tifrnei  in  t  ille,  the  r<»mAindet 
Ih^  pielentlv  vcft  only  in  the  eldj  i,  ami  yet  if  hee  dicth  witi:ont  ;1* 
file,  it  fixall  perjonnam  dgni  veit  m  the  youngeil,  as  hath  beeiit  faid 

[210.  a.^  ,      '         . 

(t)  [See  Note  117.}  (i)  [Set Ncte  «.».] 

Vol.  IL.  E 


••  •  « 
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iD  the  cbapter  of  Eftate  taile  :  {'i)  and  fo  it  is  iacifh  proved  licf, 
for^  otherwife  the  conditi<5n  (if  there  were  two  iillies)  could^o:  ^c 
performed. 


Sea.  353. 

TTEM  en  cejl  cafe  ft- U  baron  e^  ..  A  LSO  in  this  cafe  if  the  hufliancj 

la  feme  ont  Iffue^  et  deviant  devant  and  wife  have  iifiie,  and  die  Lc- 

ledone  en  le  taile J'ait  a  eitx,  Sfe.  don-    fore  the  gift  in  taile  made  to  them, 

que$  le  feoffee  doit  f aire  ejlute  a  I  iffue    &c.  then  the  feoffee  ought  to  make 

efla  les  heires  de  corps fonpere  ctjbn    an  eftate  to  the  ilfue,  and  to   the 

mere  engetidresy  et  pur  default  de  ticl    heires  of  the  body  of  his  father  and 

iffiwi  l^  remainder  a  les  droit  heires  le '  1)is  mother  begotten,  and  for  dcfiiult 

baron,  ifc.     Et  mefme  la  ley  efl  en    of  fuch  iffue,  Sec.  the  remainder  To 

outers  cafes  femblables.      tU  fi  tiel    tlie  rii;ht  heires  of  th.e  hulband,  &c. 

feoffee  ne  voet  faire  tiel  ejlatey  S;c.    And  .the  fame  law  is  in  other  hkc 

quant  il  ejtreafonablcment  reqmfcpcr    cafes :  and  if  fuch  a  feoffee  a\  ill  iidS 

eux  que  aevoycnt  aver  ejlate  per  force    take  fucli  eftate,  &c.  when  he  is  lea- 

de  le  condition y  S^c,  donque  poet  le    fonably  required   by  them    which 

feoffor  oufes  heires  entrer^*  ought  to  have  the  ftatc  by  force  of 

the  condition,  &c.    then  may  the 
fcpffor  or  his  licires  enter. 

m 

'     *'     "  fyU A  N  T M  (ft  rcafifnaldanent  rcqui/c  per  eur  avcux  devofjent 

,    oyer  ejlate  per  J'i/ice  dc  ic  cqndilipn"     Note  nerc  it  ap|)»4ir- 

(2  Rq).  73.  h.     ef]i,  thatihe  feoffee  hath  ti»uc  duripg  his  hfe  to  make  the  cllate,  uii^ 

79)  '^      lelfe  li^lje  reafnnahly  required  by  them  that  arc  to  take  the  eftate. 

This  is  to  be  intended  of  parties  or  privies,  and  notof  mcere  ftran- 
(,int.  se«.  b.  gers,  for  th^e  (as  hath  becAP  fuid)  the  .Hate  mull  be  made  in  cwive- 
2U.  b:  208.  b.)  nienf  time,  . 

And  concernmg  the  rcqueft  it  is  to  be  known/*,  that  when  thcrp- 

quell  is  made,  tU?.  party  or  priyy  jnuft  requeft  the  feoffee  at  a  time 

certain  to  be  upon  the  land,  and  to  make  the  (hite  according  to  the 

condition,  for  feeing  no  time  certain  is  prefcribed  for  the  makin^ot 

(•  Rtp.  89.  b.)  the  ftate,  and  it  is  incertain  when  the  requeft  fliall  bee  made,  fuch  re- 

queft  and  notice  mull  be  made  as  hath  binfaid  before  in  this  chapte.**. 
.  .^,.i».        And  of  this  fedlion,  with  the  (^c-)  there  needeth  not,  upon  that 
'^hich  hath  beene  faid,  any  farther  explication, 

Se6l.   354.  {220/  b 

• 

/  TE  M  fi  feoffment  foit  fait  fur  A  L  S  O  if  a  feoffment  bee  made 

i;ondttioti,quelefeoffeefre-uifeof''  -^^upbncondition,  that  if  thefeof- 

ferM  pluforj.  homes,  a  aver  et  tener  a  fee  fliall  re-enfeoffe  ;nany  men,  't\» 

eux  -'                                              liavd 

•  ec.  ad4cd  in  L.  and  M.  and  Rob.  +  rt-infiofffra^infeoffera,  L.  and  M.  and  Rolr, 

(*)  Sec  I  Rep.  95,     3  Rep.  ^x.    xi  Rcp,^  89.  and  the  note  page  488.  in  Mr,  Rouglas'a 


Lib.  S. 


upon  Condition. 


Se6l.  355. 


^«x  €t  a  lour  heircs  a  touts  jours,  et 
ttjuts  ceux  que  dcvoient  aver^ejlate  mo- 
rnnt  decant  aftun  ejlate  fait  a  euxy 
donque  doit  le  feoffee  fan  c  ejlate  al 
ktire  celuy  que JaneJffHi/t  de  euiy  a 
eier  et  tener  a  hi/  et  a  les heires celm/ 
({ue  Jtirvefquijl '\', 


have  and  to  hold  to  them  and  to  their 
heii*s  for  ever,  Sc  all  they. which 
ou<rht  to  have  eftatc  dye  before  any 
eitate  made  to  t^hein^  then  ought  thj» 
feoffee  to  make'eftafc  to  the  heire  of 
him  which  fiH'vivey  oT  them,  to  have 
and  to  hold  to  hhn  arid  to  the  heires 
of  him  which  Ibrviveth  (i).  * 


*  f\^  J^  ^^  feoffee  rr.infeoJTera  phtfors  homes  J*    By  the  re- feoff-  (g  Rep,  70.) 

ment  it  ia  implUid  to  be  rdatde  to  the  feoffors,  Jar  a  feofie- 
ir.eiit  over  to   ftnuigers  cannot  be  i'aid  ariB-feoffeii^nt,  and  if  tire 
ftorfeinent  flioiild  be  made  over  to  ftrangers  oaely,  then,  as  hath 
beene  often  ^d,«tt  ihuft  be  made  in  convenient  time.  .    '     ,  *         * 

»  *    '  ,  '     •  ...... 

*•  Al  hcire  celuy  quefarccfquijly  a  aver  Sf  tener  a  tug  Sc  a  les  heires 
cchiy  que/nret/quijl**  Hereupon  queitioos  huve  tjeene  made,  wherer 
tt>re  the  habendum  is  not  to  the  heires  of  tlic  heire,.  and  for  wluit  rest- 
frtn  it  is  byLittleton  limited  to  the  heires  of  tbji  furvivor,  •  And  tbe 
raufe  is,  for  that  if  it  were  made'  to  the  heires  of  .the  heire,  then 
lume  peHbns  by  polTibiUtyfhould  be  inhei  itable  to  the  land,  whit;!i 
ihould  not. have  inherited  if  the  eflate  liad  bccnc  made  to  thOs-farSv- 
vor  and  his  heires,  and  confequcntly  the  condition  broken. 

•  For  example,  if  the  fur\-ivor  toofce  to  wife  Alice  Faire/ieldy  in  this  (Ant.  12.  «.)) 
cafe  if  the  limitation  were  to  tbe  fonneand  his  heires,  then  if  the  4/  .  ,i  ♦  . 
fonne  ihould  dye  without  heires  of  his  father,  the  blood  of  the  Faire^ 

Md9  (being  the  blood  of  liis  mother)  .ihould  inherit.     But  if  the  li- 

mitatioii  be  to  the  right  heircs  of  tlie  firther,  then  (hould  not  the 

blood  of  the  Faircfidds  by  any  pollibility  inherit,  for  then,  it  is  as 

?aoch-as  if  the  (late  had  bierie  made  to  the  furvivor  and  his  heires : 

Old  thfirefore  thefe  words  {et  a  les  heires  celuy  quefurvefqit'ijl),  which 

jnany  have  thought  fuperfluous,  are  vcrie  materiall.    Note  well  this.  Vide  §e€l.  ^ 

kind  of  iet.  fimple,  for  it  is  worthy  the  obfervation :  but  fufficient 

iiith  beene  faid  to  open  the  meaning  of  Littleton^  and  therefore  I 

Vill  dive  no  deeper  into  this  point,  but  leave  it  to  the  further  con- 

i^ieration  of  the  learned  reader  (2), 


Seft.  355. 


JTR  M  ft  feoffment  foit  fait  fur 
condition  d'eftfeofferun  outer ,  ou 
%  de  doner  en  ||  taiie  a  un  auter,  S^c. 
i  lefeoff'ee  devant  le  performance  del 
condition  enfeoffa  un  ejiranger,  ou 
piit  un  leaje  pur  terme  de  vie,  donques 
fottlefeojfor  etfes  heires  entrer,  S^c. 
fur  ceo  que  il  ad  luy  mefme  difab/e  de 
f  '  performer 

t  Mc.  ad^ed  in  L.  and  M.  and  Rob. 

idg  mttiBL  L.'a^d 'M. tior  Koh. 

♦  ■  *  • 

(I)  [S«c  Note  115.3 


A  LSO  if  a  feoffement  be  made 
•^  upon  condition  to  enfeoffe  an- 
other, or  to  make  a  gift  in  taiie  to 
another,  &c.  if  the  feortee  before  th^ 
performance  of  the, condition  etv- 
feoffe  a  ftranger,  .or  'iruike  a  leafe  for 
life,  then  may  liie  fenrfbr  and  his  heirs 

enter,  &c.  becaulie  h^  hath  difabled 
.  f     .    .  ....         himfclfe 

I 

B  li.  added  la  L.  and  M.  and  Roh. 

(2)  S«e  the  note  «,  on  page  «»•  V. 
E2 
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performer  U  condition  entunt  que  U    (i)  himfclfe  to  pcrforme  the  condi- 
(tdfait  ejlate  a  un  auter,  S^c,     ,  tion,  inafmuch  as  he  hath  made  aa 

eftate  to  another^  8cc. 

TITTLETOy  having  fpoken  of  defuults  of  performance,  or 
^^  exprefife  breaches  of  conditions,  fpedketli  now  ia  what  cafes  the ' 
feoffee  in  jodgemeiit  of  law  duth  dilable  himfelfe  to  perform  the 
condition :  and  of  di£abilities  iomt  bee  by  a£t  of  the  party,  and  feme 
by  a^  in  law. 

**  Oua  doner  en  t^le  a  un  autcvy  S^cJ*    Here  is  implied  an  efUte 
for  life  or  for  yeares,  &c. 

IS  n.  r.  fS.  b.  *«  EnfeoJTe  am  ejlraxigtr  oufeai  un  Uafe  pur  terme  de  ttr."  rort  *  « 
*^  ^'  ^'a^^  '^^^  "*  *  difabiluie  by  the  att  of  the  partie,  for  herein  the  l-^  *• 
S8*AC  pi.  7?^'  feoffee  hath  difablcd  himfclf  to  noake  the  feoffment  or  other  eftate 
'  according  to  the  condition.  And  to  fpeake  once  for  all,  the  feofiec  is 
dlfabled  when  be  cannot  convey  the  land  over  according  to  the  con- 
i^iSii'^AS*  dition  in  the  (ame  plight,  qualitie,  and  freedorae  as  the  land  was 
447.)       ^        conveyed  tohini,  for  fo  the  law  requireth  the  fame,  us  (hall  mani- 

feftly  appeate  hereafter.    And  here  where  our  author  fpeaketb  of  a 
feofl^ent,  he  iucludeth  an  eftate  taile  aa  well  as  the  fee  (imple. 

Sb^^-S  Sea.  356. 

ipN me/me  h  manner  eft,fi  lefeof-  T  N  the  iame  manner  it  is,  if  the 

■^^  feey  aevant  le  condition  perjorme^  ^  feoffee,  before  the  i^ondition  per- 

leffa  mefme  la  terre  a  un  ejirauger  pur  formed,  letteth  the  fame  land  i<>  a 

terme  des  am;  en  cefi  cafe  le  feoffor  ftrangerfor  tearme  of  yeares;  ih  this 

etfii  heires  poyent  enher^  ^c.  pur  eeo  cafe  the  feoffor  and  his  heires  may 

que  le  feoffee  ad  /wy  difabfe  defaire  enter,  &c.  becaufe  the  feoffee  hath 

ejlate  ae  le$  tenements  accordant  a  ceo  difabled  him  to  make  an  eftate  of  the 

que  eltoit  en  les  tenements,  quant  ejfate  tenements  according  to  that  ^^  hich 

ent  fuit  fmt  a  luj/.     Car  s'il  voile  wa^  in  the  tenements,  when  the  ftaic 

faire  ejlate*  tie  les  tenements  accor^  thereof  was  made  unto  him.    For  if 

dnnt  a  le  condition^  ^r.  dofiques  poit  hee  will  make  an  eftate  of  the  tene- 

le  leljee  pur  terme  d*ans  enter  et  iiulle  ments  according  to  the  condition, 

mefma  celuy  g,  que  I'ejlate  eft  fail,  S)C  &c.  then  may  the  leffee  for  yeares 

et  occupier  ceo  durant Jon  terme  f.  en|ter  and  ouft  him  to  whom  the 

eftate  is  made,  8cc.  and  occupy  this 
during  his  tearme. 

"  C  /  Icf coffee  decant  Ic  condition  perfonre  Irffb  mefine  la  terre  a 
vn  eftramrcr  pur  tenne  des  ans^  «3j'C."  Here  ihe  Jj-c.  implyeth  a 
lef Je  to  lake  effei^  in  futnro  as  well  as  in  prafenti^  alfo  a  leafe  for 
one  yeare  or  half  a  yeare,  &c. 

The  reafon  of  this  is  evidently  fet  downc  before.  And  againe,  of 
difabilitics  forae  be  by  aft  in  pras/enti,  whereof  I  At  (!€ton  hath  put  two 
examples,  and  foine  it  futuro^  whereof  now  hee  will  fpeake  in  the 
Tftext  Secl^on. 

♦  de  It  tenemefiis  not  in  L.  and  M.  nor  Roh.        f  ^^-  ^Wed  in  L.  and  M.  and  Koh. 

( I )  Upon  ibc  daClniKjit  €ut  and  ihe  thne  foUowiog  SeAioDS,  fet  Via.  Abr.  fol.  ^. 
p.  «ii.  JI15. 


Lib.  3. 


upon  Condition. 
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Se£b.  S57. 


JP  Tphtforsont  dit,  quefi  tielfeoff-^ 
numtjhittait  a  un  homcfotejur 
mefmt  coHdition,  et  devant  f/ue  it  ad 
pr'i/ortne  mefme  la  condUion  u  prent 
Joney  *  donques  ie  feoffor  etj'es  heiies 
suiiMietuiui  poient  €iit/er,puf'  ceo  que 
iiJ/cfiui  e/iat€  accordant  a  la  condi- 
trjn,  et  puis  moru/t,  donqu^f  iaftme 
jara  eudojcty  etpoit  tecoverja  dower 
jfer  btief'e  de  dotver^  ^c.  ei  ijjhu  per 
it  prifei  deijeme  ie$  tenements  jont 
ms  en  un  outer  pfite  que  fiejueront 
ai  teraps  de  feoffment  fur  cojidition, 
pur  ceo  que  adonques  Jial  tiel  X  feme 
Jitit  dozsabUj  ne  ferroU  doweper  la 


F 


« 
AN  D  many  have  faid,  that  if  fiick 
•^^^  feoffinent  be  made  to  a  fingte 
man  upga  the  lame  condition,  aad 
before  bee  hath  performed  the  fame 
condition  he  taketh  wile,  then  the 
fcotibr  and  his  heirea  maintenant 
may  enter,  becaule,  if  he  hath  made 
an  eitate  according  to  the  conditipn, 
and  after  dieth,  then  the  wife  ihall 
be  endowed,  and  may  recover  her 
dower  b}*  a  writ  of  dower,  &c.  and 
lb  by  the  taking  of  a  wife,  the  t^u^ 
mcuts  bee  put  in  another  plight  then 
they  were  at  the  time  of  the  feoff- 
ment upon  conchtion,  for  that  then 
no  fuch  wife  was  do\^able,  nor 
fliould  bee  endowed  by  iiie  law,  &c« 


I R  STy  here  is  an  example  of  a  difability  both  by  ai5t  in  law  and 
imfiUurOy  tor  hy  liiiiriu^e  the  wile  i»  entitled  by  law  to  4ower, 
after  the  death  of  her  hafband. 

Secondly,  it  [a]  appeareth  that  albeit  the  wife  by  the  marriage  [„]  13  h.  r. 

^^1    K  1  ^  ^^^  intitlfU  to  hdve  dower,  und  the  eitate  which  Ihe  it  to'  UJ.  b.    34  C.  5. 

^*i.  D  J  |j^^^  injuturo,  viz.  alter  the  deceal'e  of  her  huibaud,  yet  it  <^"wer  i«7. 

5  a  prefent  caule  ot  entne.  As  u  Icul'e  lor  yeiires  to  bcgm  at  a  day  to  ^^'Jj^  ^^-  ^^ 

ooune  15  A  prefent  difaoihtie  and  Cdufe  of  re-entrie,  for  that  the  land  ^s  MX.  1^,4. 

:?  oat  m  that  iVeedome  and  pii^bt  as  it  w«ji  conveyed  to  the  feodee,  11 U.  7. 7!  6. 

aad  aftvT  the  lute  mnde  over  accordaii^  to  the  condition  the  land  lib.  2.  toi.  69.  b. 

fiiJl  be  charged  therewith,  i*  *^\P-  ^®-  ^ 

®  Jl.  a.) 

*  Em  vie  outer  plight,"    Plight  i»  aa  old  En^lifh  word,  and  here  ton'fcaie,  hb.  ^ 

%ufieth  not  onely  the  edate  uut  the  habit  aiia  quahtie  of  the  land,  ivil.  59»  60. 

a^extendeth  to  rent  charges,  and  to  a  polIiDJity  of  dower.     Vide  /^  KolL'ikto. 

SecL  aSg,  where  plight  i%  taken  for  an  etldte  or  iut^reft  of  and  in  447.) 
the  l4iid  it  fell'e,  and  extendeth  not  to  a  rent  charge  out  of  the  land. 

'^  Avn  home  filer    For  if  the  feoffee  \verc  married  at  the  tinie 
»f  the  £eofiemtDt,  then  the  dower  can  -  bee  no  dtfabilitie,  becauie  ' 
t]ie  land  (ball  remaine  in  fuch  plight  at  it  was  at  the  tnne  of  tha. 
fettfineitt  made  unto  him. 

"  Das^uet  k feoffor  etfet  heires  nuiintenant  poient  entrer.**  Here 
it  appeaieth,  that  feeing  that  for  this  tide  or  poifibilitie  the  feoffor 
SEuy  pfefiuuly. eater,  that  albeit  the  wile  happen  x/>  dye  belbre  the 

huibandy 


•  MmfaiM^mqgg  in  L.  and  M.  and  lUlt. 
t  ih  \^  in  1m  and  hf*  aod  Koh* 


ifan  not  in  L.  and  M.  oor  Rotn 


\ 


Lib.  3:-    Cap.  5.  OfEttates  Seft:  358. 

hufband,  fo  as  this  title  or  poflibilitic  tooke  no  cfT'-rl,  yet  the  feoffor 
may  re-enter,  for  the  I'eolice  being  difabled  at  any  time  though  the 
fame  continue  not,  yet  the  feoffor  may  re-enter,  lor  in.  tliat  cafe  he 
that  is  once  d. fabled  is  ever  difabkd.     And  herein  a  diverfiiie  is  to 

'  ^     /  be  obferved  betwecfie  a  difabilitie  for  a  time  on  the  part  oi  rtje  feot- 

(&ll«p.  21.  a.)    fee,  and  a  difabdity  for  a  time  of  the  part  of  the  feoffor.     For  if  a 

man  majieth  a  feoflment  in  fee,  upon  condition  that  tbe  feoffee  before 
fuch  a  day  fliall  re-infeoffee  the  feoffor,  the  froffee  taketh  wife,  and 

f  the  wife  dyeth  before  the  day,  yet  may  the  feoffor  re-enter. 

«i  E.  4. 55.         *    So.  it  is  if  the  feoffee  before  the  day  entreth  into  reIi|jionj  and  is 

prole  (Ted,  and  before  the  day  is  deraigned,  yet  the  feoflbr  may 
re-enter.  '^ 

So  it  16  if  the  feoffee  before  the  day  make  a  feoffment  in  fee,  and 
.before  the  d<iy  tuke  back  an  effate  to  him  and  his  heires,  yet  the 
feoffor  may  re-enter.  •     •       , 

Albeit  m  thefc  califs  a  certainr  day  is  limited,  yet  the  feoffee  be- 
ing on'^e  dilablfd  is  ever  difabled.  And  fo  it  b  when  no  time  is  li- 
rnjted  by  the  parties,  but  the  lime  h  appointed  by  the  law. 

But  if  a  man  make  a.feoffmtnt  in  fee  up(')n  condition,  that  if  tht 
feoffor  or  his  heirs  pay  a  rename  fum  of  money  before  fuch  a  day,  the 

ci  l^ep.  70.  a.)  feoffor  commit  treafon,  is  attain  led  and  e.^ecnted,  now  is  there  a  dif- 
•  abilitie  on  the  part  of  th^  feoffor,  lor  he  luUh  no  heir;  but  if  the 

••fr*n.   lUElL:.-  hcirc  he  roftored  before  the  diivhe  miiv  pcrlorme  the  condition,  as  it 

in  Cominuiti        ^vas  rciblvt  <i*  7Vi;/.  1 8  Eiiz.  in  Coni77  uni  Bo:ico  in  l'»r  Thomas  IViat'^ 

Thomai"vUat's    ^*^^^»  *^'^^  '  ^^''^^  ^"^  obferved.  Otherwifc  it  is  it  fuch  a  difabilitie 
j.y,j.'  hud  grownC'OB  the -part  of  tiie  feoffee;  r^nd  the  reafon  of  the  diver- 

YPi     ^'^  ^'  '^  ^^'  ^^^  \\^*i^^i  as  Litiltton  faith,  maiiUi  nanf  by  the  difabilitie  of  the 

^14!  ( :n..  C«r.     ftoffee,  the  condition  is  broken,  and  the  feoffor  m.iy  enter,  hut  fo  it 
45'7.  riob.  334.)  i»  not  by  the  difcJrihty  t)f  tho  fiv»ffOr,  or  his  heires ;  for  if  they  per- 
•   ■  fr.rme  the  condition  wltiiin  th'^.  lime,  it  is  fuHiCient,  tor  that  they  may 

at  any  time  perlorme  the  contiltion  before  the  day.  And  fo  it  is  if  the 
•  feoffor  enter  into  religion,  and  before  the  day  is  deraigned,  r^^rt     ^ 

he  may  performe  the  condition  for  tlie  caufe  aforefaid.  Etjic  >-    "    * 
o\  JimUibus.  The  (^c.)  >n  this  Section  are  fullicienlly  cxploned. 


Sea.  3J8. 

'y^lff^meffne  le  maiiereji,  ft  hfeof-  T  N  the  fame  manner  it  is,  if  the 

'^  Jtt  charge  la  tene  per  fon  fait  feoffee  charge  the  land  by  hi** 

d'lin  rent  charge  devant  le  perform-  deed  with  a  rent  charge  before  the 

ante  del  cojidiliqf*^  pujhit  ablige  en  performance  of  the  condition,  or  be 

wi  e/iatutede  leJlujile,ou  jiutute  mer-  bound  in  a  ftatute  ilaple,  or  iiatute 

chanty  en  tietsxojh  ir  feoffor  et fes  ^uerchant,  in  thefe  cafes  the  feoffor 

hehes  pauent  entrer,   Snx,  cauiTi  qua  and  his  fieires.may  cuter,  &c.  cauj'd 

fuprk.    Car  quecuuque  qne  venuji  a  quaf'uprd.  For  whofoever  commeth 

ies  tenements  per  le  fedjfmeiU  de  le  to  the -lands  by  thefeoJfment  of  the 

feoffee^  *  eux  tovicTit  ejlre  liables,  et  feoffee,  tliey  ought  to^lyQbie,und 

e/ire  mis  en  execution  per  force  de  -put  -in  execution  by  force  of  tlie 

rejtatute -merchant  on  de  Jiatute  del  ilatute  merchant,  or  of  the  (lutute 

Jlaple.      *f  Qua5re.   Mes   quant    le  fiaple.       Qtasre,    But    when     the 

fecfor  •                                           feorfJrf 

*  iux — donques  Us  UniminiSt  ^.  and  M.  f  S^uitri'^&e.  L,  and  ^L  and  Koh, 
2nd  Rob. 


Lib.  3.  upon  Condition;  '  Sc6l;  939z 

Ut^or  ou  fes  heirei,  pur  les  caufes  feoffor  or  liis  heires,  for  the  ciiifes 

araat  dUs,  averonl  entrei\  come  Us  aforcfaid,  flial   have  entred,  as  it 

dn^^yentf  come  iljembk,  S^c.  do jiq ties  feemcs  the}^  ouijht,   &c.  then   all 

tvuh  tie/s  chofes  que  devant  ticl  tnt)  ie  fuch  things  whi^n. before  fuch  entry 

juJjJent  trouble r  OH  encumber  les  te-  might  trouble  or  incumber  the  land 

fierueiits  ijfint  dones fur  condition,  Ssc.  fo  given  upon  condition,  8cc.  as  to 

^v/2Tit  a  mef/aes  Its  ^tenements  font  the  fame  land,  are  altogether  de- 

oujierment  defeats,  featedi        --^  ';. 

^  pOYENT  cnlrrry  ^c."  And  here  it  is  to  be  underflood,  that  13  h.  7.  53.  b, 

the  grant  of  the  r<:nt  charge  is  a  preient  difdbility  of  the  44  E.  3. 9.  b. 
fr:>ffec,  and  therefore  albeit  the  grantee  doth  bring  a  writ  of  annuitie,  ^  ^-  ^-  ^3- 
and  di.fcharge  the  land  of  it,  ab  initio,  yet  the  caufe  of  entrit  being  juijujJvv.^in 
Dnce  given  by  the  aft  of  the  feoffee  the  feoffdr  may  re-enter.  And  ton's  cale  ut>i 
*t\  it  is -if  the  grant  of  the  rent  charge  \Vere  madfe  for  life,  and  the  fupw. 
iriGtce  died  before  any  day  of  payment,  yet  the  feoffor  may  re-  (i  RoU.  Abn 
•liter.  ^^)     an  ^\' 

'I he   like  law  is  of  any  judgement  given  agaiiift  the  feoffee  ^      ****     *   "' ' 
vaerin  debt  or  dammages  are  recovered. 

"  Oufoit  oblige  en  tinjlalide  dt  lajlaplc,  ^c^     If  tne  feoffee  be  j.^^  „'|.    ^0*' 
T.iTeifed,  and  afier  bhid  himfelf  in  a  ftatute  ftaple,  or  iherchant,  or  6(>.juIiuoWyn- 
Ji  a  recognizance,  or  take  wife,   this  is  no  difabilitic  in  him,  for  i/mgton's  cafe; 
that  during  the  diffeifin  the  land  is  not  charged  therewith,  neither  is  (^  l^^P-  7^-  *• 
•Ji*  land  in  the  hands  of  the  diffeifor  liable  thereunto.     And  in -that'  ^  ^^*  ^^'  W  ^ 
c»fe  if  the  wife  die,  or  the  c6nufee  releafe  the  ftatute  or  recogni- 
7&Dce,  and  after  the  dlffeiie  doth  enter,  there  is  no  difabilitie  at  all, 
becaofe  the  land  was  never  cluirged  therewith,  and  therefore  in«that 
cafe  the  feoffee  may  enter  and  performe  the  roudition  in  the  fam^ 
l.piht  and  freedome  as  it  wa^  conveyed  unto  him.  ^ 

And  it  is  to  be  obferved,  that  Littleton  putteth  thefe  cafes  as  ex-  18  Afl*.  PI.  ult. 
imples,  for  there  are  fume  other  difabihties  implyed  tbat.are  not  i?E.3.3?.^ 
'-.-.exoreffed  ^J  ^  Lib.  f  (b.  ^^1). 

Tl^e  lord  Cliford  d'ld  hold  his  barony  ahd  tht:  flicrifwick  of  JfV-  ter^tai^?"  • 
'^.idand  of  the  king  by  grand  ferjanty  in  capite^  and  the  king  gave  (4  jujJ.  X\%) 
Liai  licence  that  he  might  infeoffe  thereof  di  vers  chaplams  in  fee,  fo  '^  *     " 

iLdt  they  fhould  give  the  fame  to  the  lord  Clifford  and  the  heires  ^ 

'*»'>9    h  1  lual^s^^bis  body,  the  remainder  oyer,  &c.  the  lord  Clijf'ord  (Ant.  Se6L'354. 

»-'  J  according  to  the  licence  infeoffed  tlie  chaplains,  and  before  1  Roll.  Abr. 

tjey  made  the  reconveya^ice  the  lord  Clifford  dyed,  and  it  was  ad-  ^^O 
juJged  that  the  heir  might  enter  for  the  condition  broken.     For  in 
tbis  cafe  the  feoffees  were  bound  by  law  lo  have  made  the  gift  in  taile 
to  the  lord  Clifford  himfelfe^  albeit  hee  never  made  any  requeft,  for 
oiberwife  they  purfued  not  the  licence,  and  if  they  fliould  make  the  •  :  * 

frate  to  the  iOue  of  tlie  -lord  Clifford,  then  might  the  king  feife  the  '•** 

EdTony,  &c.  for  default  of  a  licence,  and  that  in  default  of  the  feoffees*  .  <• 

Axid  then  the  fane  Hiould  not  be  in  the  fame  plight  and  freedome 
as  it  was  at  the  time  of  the  feoffement  made  upon  condition^  Which 
15  worthy  of  obfervation. 

If  a  man  grant  hd  advowfon  upon  condition  that  the  grantee*fhaH  /f  itep.  79. 
ngrant  the' fame  to  the  grantor  in  taile ;  in  this  cafe,  if  the  vhurch  1  Leo.  167.) 
become  void  before  the  regrant,  or  before  any  requeft  ma^e  *by  the 
grantor,  he  may  take  advantage  of  the  condition,  becauie  the  ad-  ^ 

vowfon  is  not  in  the  fame  plight  as  it  was  at  the  time  of  the  grant 
upon  cODdition.    And  fo  was  it  refolved,  (•)  Pafch.  I4  EUz.  in  (*)  r*^5'*-Jf* 

£4  Cofttmuni^^^^^'^'^ 


Lib.  3.  Cap.  5. 


Of  EftatQS 


Seft.  359- 


44  £.9*^ 


Communi  Banco^  bet^reene  Jndrewfi  and  Blunt,  vrhich  I  heard  and 
obfei-ved;  uiid  which  my  lord  Dier  hath  omitted  out  of  his  report  of 
that  cai'€»-aQd  therefor^  the  grantee  in  that  cafe  at  his  perill  muft 
regrain  it  before  the  church  become  voide,  or  elfe  he  is  difabled, 
etherwife  he  hath  time  during  his  life  if  he  be  not  haileu^d  by  re- 
qjjeft. ' 

.  If  the  feoffee  fufter  a  recovery  by  default  npon  a  faigned  title,  be- 
fore execution  fued  th6  feofilbr  may  reenter  for  this  dlfabdity.  Et 
Jk  (kJijnilibUt. 


Sea,  359i 


TTZM,  Jlun  hmtfffit  uhfait 

^   defeoffmtnt  a  an  autet',  et  en  le 

fait  tjt  nul  condition,  Sfc-  et  quant  le 

feoffxy*  a  lujf  voyle  faire  hverie  de 

feifin  per  force  d6  mef/ne  iefait,  it 

fait  d.luy  It  /ivery  de  feifin  far  cer^- 

taine  condition  * ;  en  cejt  can  rien  de 

Ics  tenements  palJd  per  tefait,  pur  ceo 

true  ie  condition  ifCefi^  comprije  deim 

tefaitf  et  ic  feoff inent  eji  eu  tielforu 

jicomc  nti  ttdfait  Ujt  ejiefait. 


Vi  L  3.  \9,  36. 
17  Aff.  p.  ^. 

a  H.  5.  a. 

J7H.^ 
M  AC  pU  ]. 


is  t.  3.  tit 
^froppcll  177. 
19  £.  S.  ibid. 
134. 


A  LSO,  if  &  man  make  a  dee4 
""^  of  fcoStnent  to  ano'ther,  and  id 
the  deed  there  is  no  condition^  &c. 
and  when  the  feoffor  will  make  live* 
ric  of  leilin  unto  him  by  force  of  the 
fame  deed,  bee  makes  livery  of  feifin 
unto  him  upon  certain  condition ; 
in  this  cafe  nothing  of  the  tenementa 
palleth  by  the  deed,  for  that  the 
condition  is  not  comprifed  withiri 
the  deed,  and  the  feoffment  is  in 
like  force  as  if  no  fucU  deed  had 
beene  made* 


**  JP  T  en  te  fait  eft  nul  condition^  4^."  cither  in  deed  or  in 
law. 

«  Et  Ufuifmait  ^  en  tiet  force  Jkome  nul  Helfait  vjt  efiefaitr 
Aodihe  realbn  hereof  is,  for  that  the  eftate  paOeth  by  the  livery  of 
feifm  (i).  Aiid  in  this  cafe  the  itofibr  upon  the  deliverie  ot  ieifm 
mull  expreflb  th<i  (Ute  to  him  and  his  heirs,  or  to  the  heires  of  his 
bbdy»  ^c. 

If  an  agreement  bee  made  betweene  two,  that  the  one  ihall  en- 
feotfee  the  other  upon  condition  in  furety  of  the  paiment  of  certaine 
money,  and  at'ter  the  livery  is  made  to  him  and  his  heires  genendly, 
the  itate  is  faoldcn  by  fom&  to  be  upon  condition,  mafmuch  as  the 
iuteut  of  the  p.uties  was  not  chaiiged  at  any  time^  but  continued  ut 
die  time  of  the  liveiy  (a). 

If  a  man  make  a  charter  of  feofhiietil  in  fe^^  atid  the  feoffor  deli* 
ver  feifm  ibr  life,  the  fco!fec  ihall  hold  it  but  for  life;  but  if  the  li« 
very  be  exprefly  for  life,  and  ulfo  according  to  the  deed^  the  whole 
ixt  fimple  ihall  paffei  becaufe  it  bath  a  refeicuce  to  the  deed* 

*  6lfr.  added  tn  In  and  M.  snd  Roh. 
{t }  Vid.  ant.  4S.  (x^  £See  Note  i  Jo.] 


Sei5l. 


lib.  3.  upon  Conditioxk  Seft*  360. 


Sea.  360. 


JTE  Af,  ji  feofment  foit  fait  fur  A  L  S  O,  if  a  feoffment  hit  made 

^  tUii'oiiditioH,  quelefeuffte  ne  ali-  •*^  upon  this  condition,  that  the 

mm  la  iene  a  nul/uiff  ctjt  condition  feoffee  iliall  not  alien  the  land  to 

u  toide^  put  ceo  que  quant  kdme  any,  this  condition  is  void,  becaufe 

ticufeofi  *  de  tcrres  on  tenements,  when  a  man  is  inteoffed  of  lands  or 

tl  ad  power  de  tux  alieiier  a  afcun  tenements,  he  hath  power  to  aliea 

ptifott  per  la  fey.     Carji  tiel  co/irfi-  them  to  any  peribn  by  the  law.  For 

ti'jnferroit  boue,  donque  la  condition  \\  I'uch  a  condition  ihould  bee  good, 

idj  uujteroit  de  tout  le  patcer  que  then  the  condition  Ihould  ouit  him 

k  ieif  iuy  dona,  le  quel  feiroit  en-  of  all  the  power  which  the  law  gives 

cdaUr  nafon,  i$put  ceo  tiel  condition  hi  in,  which  ihould  be  againft  reafon, 

H  tcyde.  and  therefore  fuch  a  condition  u 

voidc. 

• ,, ,     ^"^  JTE  iliJifeCfffnimtfoUfait^  ^cr  And  the  like  law  is  of  (Ant.  «IK. 
,.y  a. J    X  ^  ^igy^g  in  leg  np^)n  condition  that  the  devifee  Ihtdl  not  ^  ^P*.^- 

ci^ni.iyhecuml.tionis  voide.and  I'oitii^of  agrunt,releafeyConiinn-  g^j|  7.^^^^^ 
^'>iO,  or  any  other  conveyance  whereby  a  fee  funple  doth  paiTe.  For  33  AC  11. 94. 
i:  12  abTurd  cuid  1  t:pu^uanl  to  re.ifon  tbut  he,  that  hath  no  poiSbility  to  Doa.  ^nd  Stud. 
Uvi  ihc  lojid  revert  to  hiin,  lln^uld  1  tUiiiin  his  feofleeiu  IJee  fimple  of  ^^-  tsi4. 
*i'  Qb  power  to  alien.    And  lo  it  is  it  a  man  bee  polfefled  of  a  leafe  ?^j^*  ^•^-  . 
^TUarwi,  or  01  a  horie^  ur  of  any  other  chattdl  rcall  or  perfonall,  Jirgumciuum 
ui  .i\J  or  fell  his  whole  interefl  or  propertie  therein  upon  condition  et  itbiurdo. 
t'ui  the  duiiee  or  vtndce  (hid  not  aheii  the  fame,  the  fame  is  void,  VlikSii^  TSS. 
b^Cduit*  his  whole  interefl  and  propertie  is  out  of  him»  fo  as  he  huth 
^^  p<^Ui))ilitie  ot  a  reverter,  and  it  iS  agamil  trade  and  traffique,  and 
I'^gbRing  and  contra/dting  betweene  man  and  man :  and  it  is  within 
^'t  region  oi  our  author  that  it  Ihould  ouflcr  him  of  all  power  given 
to  h:in.  iniquam  eft  ingenuis  hominibus  non  fjfe  liberam  remmfuarum 
^Mimem  ;  and  reruw  fuarum  quilibet  tjl  ^nodcrtUor,  Sf  arbiter . 
Afidagaine,  ritgularltt  r  non  vaict  pactum  de  re  mod  non  aUcncndd. 
,  Betthele  are  to  be  uudeHtood  of  conditions  annexed  to  the  grant  or 
^^it  It  ielie  in  rcipe^t  of  the  repugnancy,  and  not  to  any  other  collar 
Jtil  thing,  ab  hereafter  (liall  appears;    Where  our  author  patteth  (JO  R«p.30. 
fcs  c4e  of;*  feoffment  ot  land,  that  is  put  but  for  an  example :  for  if  ™***  ^*^) 
inui  be feifed  of  a  feigniory,  Or  a  rent,  or  an  advowfon,  or  common^ 
(•r  any  other  mheritance  that  lycthin  grant,  and  by  his  deedgranteth 
'^  fdme  to  a  man  aiki  to  his  heirS  upon  condition  that  he  IhaU  not 
^^n,  this  condition  is  vo^de;     But  Ibme  have  (aid  that  a  man  may 
^^i  a  rent  charge  newly  created  out  of  lands  to  a  man  and  to  his 
Wires  opon  condition  that  he  fiiall  not  alien  that,  that  is  good,  be- 
uuft  tbe  rent  is  ot  his  owne  creation  ;  but  this  is  againft  the  reafon 
<^  npuuon  of  oar  author^  and  agaibft  th^  height  and  puritie  of  a 

A  inao  before  the  ftatute  of  quid  empiores  terrarum  might  have  14  H.  ^ 
•^  a  feo£nent  in  fee,  and  added  further,  that  if  he  or  his  heires  did  ^  ^'  "•  *^'  « 
•isa  Without  licenc)!^  that  he  ihottl4  pay  a  fioe^  then  this  had  been 

food 

,     •  de^^-eM,  U  uAM.  0)  [Sec Note  S3S.I 


Lib.  3;       Cap.  5. 


Of  fiftat^s 


Sea.  361;  56  S: 


21  H.  7.  3. 

liV».  />.  56. 
Kui^t^l's  cife. 


good.  And  fo  it  is  faid,  that  when  the  lord  mioht  have  reftrained 
ihe  ctlieniition  of  his  teiiaut  by  condition,  becaule  the  lord  had  a  pof- 
libilitie  ol  reverter ;  .and  lb  it  is  in  the  king's  cal'e  at  this  day,  be- 
caufe  he  may  referve  a  tenure  to  hinifelt'e. 

UJ.  be  feifcd  of  Black  Acre  in  fee,  and  D.  infeoffeth  him  of  White 
Acre  upon  condjfion  that  A.  Ihall  not  ahen  Rlack  Acre,  tlie  condition 
is  good,  for  the  condition  isimnexed  to  other  land,  and  oulleth  not 
the  feofice  of  his  power  to  alien  the  hind  whereof  the  feotfment  is 
niidb,  and  fo  no  repugnincy  to  the  ftate  paflld  by  the  feoffment; 
ferid  foil  is  of  gifts,  or  lales  of  chattels  reals  or  perlbnals. 


Bed.  361. 


.11 


,71 'fE  S  ft  /e  condition  fait  tiely  tjue 
.  ^  le/eoffee  ne  alienera  a  mi  tie/, 
hofmuntjon nofme^ ou a  (tflun de *j'es 
heireSf  ou  de  ijj'ues  d'un  tie/,  ^c.  ou 
Viiijiifmodi,  /es  queux  conditions  ne 
ioi/ent'toHt  /a  jwWer  d'alieiiation  del 
feoffee,  S^c.  doffque  tiel  condition  eji 
bdne. 


1)  U  T  if  the  condition  be  fizch,  that 
"*  the  feoffee  Ihal  not  alien  to  lucii 
a  one,  naming  his  name,  or  to  any  of 
his  heircs,  or  of  the  illues  of  fncii  a 
one,  8cc.  or  ihe  like,  which  condi- 
tions doe  not  take  away  all  power  of 
alienation  from  the  feoffee,  iicc.  then 
inch  condition  is  good. 


Pi.  6oin.  77.' a.  T  F  a  feoffment  iti  fefe  bcc  ^.2(:c  upoh  c'ondirion  that  the  feoffee  ftial! 
8  n.  7. 10.  b.  not  infeoffe  i.  S.  or  aJiy  of  his  bene.*?  or  ilfues,  &:c.  this  is  good,  for 

Si  E.  4.  47.  a.  jj^  ^^jj^  j^^j  rcllraine  the  feofiee  of  all  his  power:  the  realon  here 

(Dyer  45.  a.  yeelded  by  our  author  is  wortiiy  6(  nbfeiVntion.  And  in  this  i".,.^  «     ,    -, 

11  Rt-p.  74.  a.)  (>j,fe  if  thefeoflec  cnfebflfe  /.  N.  of  entent  and  puipofe  that  l'^'^^*'  D.J 

'*    •       •  lieeJhall  infeofie  J.  5^.  fome  hold  that  this  is  a  bleach  ot  the  condition, 
for  fjuando  a^i^vid  prv/iil/tturjicii^  ex  dh'ccto  proHibctur  'S^-  per  obii- 


qviim. 


10  R.7.  11. 


If  a  feoi^ffK^nt  bee  made  upon  condition  th:it  the  feoffee  fhal'l  no*t 
]  >oc-t.  niiri  Stud,  alien  in  mortina^ne,  this  is  good,  becaufe  Inch  alienation  is  prohibited 
iv'i".  i.>H.7.^^3.  jjy  j^^y^  j^jj(j  regulaily  whatfoever  is  prohibited  by  the  law,  may  be 
'f  7^/?"  '*^  ^'     prohibited  by  condition,  be  it  vwlum  proliiUtmHy  or  malitm  infi.     In 

ancient  deeds  of  feoffment  in  fee  there  was  moft  commonly  atlaufc*, 
quod  I  nil  urn  fit  dona  tori  rem  datum  ditrc  xct  xcndcj*cdd  vMcrit,  ex- 
crpfis  I  iris  rtligiojts  ^'  JUda:k, 


Se6l.  363 


A<** 


TTB 


ZM,Ji  tenements foient  donees  ALS'd^  if  lands  Lee  given  in 

•^  en  le  tailejur  tiel  condition,  que  le  -^^    taile  upon  condition,  that  the 

tenant  en  le  taile  ne  fes  Iteiresf  ne  tenant  in  taile  nor  his  heires  (hall  not 

c/ieneront  en  fee,  j  ne  en  le  tai/e,  ne  alien  in  fee,,  nor  in  taile,  nor  for 

pur  termed'autervieforfque pur  lour  terme  of  another's  life,  but  only  for 

via  demefne,  S^c.  tiel  condition  ejl  their  ovvrie  lives,  &c.  fuch  condition 

'^hgme.    Lt  la  taufe  eft,  pur  ceo  que  is  good.    And  the  reafon  is,  for  that 

quoHt  •                                         when 


*  fes  not  in  L.  and  M. 
t  &c»  added  in  1*.  %nd  M. 


t  ni'^u  in  L.  and  M.^ 


*►  r 


L:b.  3.  upcii  Condition.  SeCl.  365^. 

>:/m:  il  j\}^  iid  GJkrMUoi)  et  difcoii-  \vhciihcemakcthfuch  Alienation  and 

:in  :  nee  de  le  toi!e.  il  fait  le  contraiie  diiboDtinuant  e  of  the  entailc,  hee 

r'V  U'Ht  ie  uofior^  pur  queCejiatnie  doth  contrary  to  the  intent  of  the 

\\     -z .  \\  <uip.  1  /fuitjalty  per  (j^ue  douor,  for  which  the  llatute  of  IV.  2. 

.  <   '  tute  Lcs  ejiiUci  ejt  ie  taile  jont  cap,  i,  was  jDade,  by  which  ftatute 

t  lunns,  the  eftates  iu  taifc  are  ordained  (i). 

V"  O  T  E  here,' the   double  negative  iji   legall   conftrudion  fhall  S3  aIt.  11.24. 

not  iuiider  the  negative,  ri;.yi/6  concfifio/ic^M^i^i/j/e  nrcA<rrcrfe?  Jib- 6  40,41. 

/t!  jian  alienarent.     And  therefore  the  grammatical!  conftrudion  is  ^*it""^^«q^*^* 

Qui  .dwayes  in  judgment  of  law  to  be  followed.  J3  u"  j  ^^ 

21  H.  7.  11.      Vid.  Sea.  220.  ace.      (Cro,  Car.  555.     Hob.  191.    Cro.  iac.  307. 
Aui.  146.  6.    10  Kep.  130.     4  Rep.  14.) 

**  Torfque  pur  lour  I'lcs  dcmcjf/iCy  «5c."     And  yet  if  a  man  make  a 
i.h  in  i*ulc,  upon  condition  that  he  Ihall  not  make  a  leafe  for  his 
o'AT.»^  lih?,  iJbcit  the  ftate  be  lawfull,  yet  the  condition  is  good,  be-  (6  Rep.  43.  a. 
cuule  the  rcveillon  is  iu  the  donor..   As  if  a  man  make  a  leafe  for  contra.) 


iiie  or  yeais  upon  ccnditioh,  th.rt  they  fliall  not  grant  over  their  21  H.  6.  S3. 

*t(.ae  or  let  the  hmd  10  others,  this  is^ood,  and  yet  tlie  grant  or  leafe  ^^  U*  I:  ^p  JJ* 

It  ,\i\d  i*ee  iawiuil.     (*)  If  a  man  make  a.gift  in  taile  upon  condition  ^^  jj'^  ^ 

t*.^t  be  fliall  not  make  a  leafe  for  three  lives  or  21  yeares  according  Dyer  45. 


I  1  11  11     t       .        r^  J  (10  Rep.  38,39. 

iv  the  eltate^   nul  given  to  him  collaterully  by  the  att,  accordmg  to  1  KoU.  Abr,. 

•b^t  iide  of  liiw,  quilibd  pottjl  r€7iviyJiarejUri'profe  introdu6lo.  418.) 

"  Quant  il  ftjl  tid al'icjmtwn  4*  difiontinitancc  deljlate  tailed  And 
dtereiore  ilF  a  gift  in  taile  ))e  made  upon  condition,  that  the  donee, 
*c.  lliall  pot  alien,  this  condition  is  -ood  tp  fpuje  intents,  and  void  Vid.  lib.  6.  40, 
u>  Jome ;  lor,  as  to  all  thole  alienations  which  amount  to  any  difcon-  41.    Sir  Arch. 
LiiU^-e  of  the  flate  taile  (as  Littliton  here  fpeakelh;)  or  is  againft  Mildmaie'scafe. 
ir>^  ftatute  of  JP'ijlmwjicr  iz,  the  condition  is  good  without  queiHon.  I^r*^!?' ?! 
But  as  to  a  common  rccoverie  the  condition  is  voyd,  becaule  this  is  4^3  \ 

c^.fA    a  1  ^^  dircontinuaiice,l)ut  abarre,  and  this  common  recovery  is  /^  j^^n    *. 

^--4-     'J  ^pj  iel\iainp'j  by  the  faid  rtiitute  of  U\  -2.     And  therefore  4)2.  41*8. 
fuch  a  condition  is  r<5pu;^nant  to  the  eilate  tarle ;  for  it  is  to  be  ob-  10  Rep.  35.  b.) 
Icrved,  that  to  this  cftate  taile.  there  be  divers  incidents.    Firft,  to  be 
^ifpuniihed  of  v'at^.-  Secondly,  that  the  wife  of  the  donee  in  taile  (hall 
be  endowed.-  Thirdly,  that  the-hulband  of  a  feme  donee  after  ilfue.  22 e.  s.  9. 
&a]  be  tenant  by  the  ^urteHe;    d<  ourthly,  that  tenant  in  taile  may  17  £i.  343» 
kStT  a  common  recoverie  (i)  :•  and  therefore  if  a  man  make  a  gift  in  I>>'er« 
taile,  upon  condition  to  reftraine  him  of  any  of  thefe  incidents,  the 
condition  i^  r^u|pia»t  and  void  in  law.     And  it  is  to  be  obferved,    .        .     . 
(•)  that  a  cpUate^al  warranty  ora  lineal  wnth  atfets  in  refptft  of  the  (•)  13  H.  7. 
iccompence,  is  not  rcllrained  by  the.ftafhte  ofDonh  conditionalibuSy  24.  b. 
ho  more  is  tba  common  recovery  in  refpeft  of  the  intended  recom- 
f^ncc.  Arid  lAttlcion^  to  the  intent  to  exclude  the  common  rfccoveiy, 
'faith,  iUl  alienatian  et  difcont inuance^, joyning  theni  together. 
^  If  a  man  before  the  flatnte  of  Denis  ccfiiditionalibus  had  made  a 
^'ift  to  a  man  and  to  the  heirs  of  his  body,  upon  condition,  thi|t 

after 

■■'•'. 
I  of.  1.  added  in  L.  and  M.  .[**♦•  >n]        •      .    a 

tx)  [See  Note  iji,]  (1)  t^ce  Nou  i%%^ 


%Ah.  3  s       Cap.  5. 


Of  Mates 


Seek.  363. 


after  ifl'ue  he  fhoald  not  have  power  to  fell,  tills  condition  fhould  have 
bin  repugnant  and  void  (a).  Fori  ratione^  after  the  liatute  a  manf 
makes  a  ^ift  in  taile,  the  law  tacki  give^  him  power  to  fulfer  a 
common  recovery;  therefore  to  add  a  condition,  that  hefhal  have 
no  power  to  luiier  a  common  rccoverie,  is  repugnant  and  voyd. 

If  a  m  m  make  a  feoffment  to  a  baion  and  feme  in  fee,  upon 
condition,  that  they  ihall  ndt  alien,  to  fome  intent  this  is  good, 
and  to  lome  inteitt  it  is  void :  for  to  reftrain  hxx  alienation  by  feoll* 
meiit,  or  alienation  by  deed,  it  is  good,  btcaufe  fuch  an  alienatibn 
i(i  tortious  and  voidable:  but  to  reiiraiuc  their  abenatiou  by  line  iu 
repugu:uit  and  void,  becaufc  it  is  lawful  1  and  unavoidable. 

It  is  f aid,  that  if  a  man  infeolle  an  infant  in  tee,  upon  condition 
that  hee  fliall  no;  tdien,  this  is  good  to  reilraine  alienations  duriu|; 
his  minoi  itie,  but  not  after  his  full  age. 

It  is  hkewile  faid,  that  a  man  by  licence  may  give  Imd  to  a  bi« 
ibop  and  his  fucceffors,  or  to  an  abbot  and  his  luccelfors,  and  add 
a  condition  to  it,  that  they  (hall  not  without  the  coufent  of  their 
chapiter  or  covent,  alien,  becaufe  it  was  intended  a  mortmain,  that 
is,  that  it  ihould  for  ever  continue  in  that  lee  or  houle,  for  that 
tb^y  had  it  en  outer  droity  for  religioui  and  good  lUes. 

10  H.  7. 11.  "  Lejlatute  de  IV,  2.  cap.  i."    Hereby  it  appeareth,  that  whatfo- 

Dott.  dc  biud.     ever  is  prohibited  by  the  intent  of  any  aft  of  paiii^meQt^  may  be 
124. 13U.7.23.  pj-ohibited  by.  condition,  as  hath  becwe  faid. 


lOH.  7.  11. 
!.♦  H.  7.  tS. 

Lib.  6.  41.  K 
in  Sic  Aiil^Kiiiy 

calV,  iibl  fuprtt. 
(Ilob  '*61.  1. 
ILiil  Abr.42S.) 

D.»aor& 


Sed,  363* 


(^■^  12  il  €jl  prove  per  let  parols 
■  comprifes  en  mfjme  Vejiatute^ 
*que  la  tolunt  del  donor  en  tieis  cafes 
Jcrroit  objervc^  ei  quant  le  tenant  en 
le  taile juit  f  tiel  dijcontinuance^  il 
fait  le  contrarie  a  ceo,  t;c.  JB^  auxjf 
en  e/iates  en  le  taile  d^ufcun  tene^ 
menhy  quant  le  reverfioH  defeefimpky 
X  iiu  remainiler  enfeefimple  e/t  en  uu*- 
tersperfonsy  quant  tiel difconti nuance 
tjifait,  donques  lefee  jimple  l|  en  le 
remainder  ejt  difotUinue,  Et  pur 
§  ceo  que  h  tenant  en  taile  imt  ferra 
tiel  ckofe  encounter  le  profit  ^  defes 
ijjiLCif  Ss  hone  droit,  tiel  condition  ejl 
bone,  come  eJiavauntditj-^S^c 


•  qui  fuii  al  tntint  df  te  fifanu  di  nuftm 
l^efiaiutey  added  in  L.  and  M.  and  Roh. 

f  tUl'—UHf  L.  ami  M.  and  Roh. 

X  'u  nmahtdir  eit  fit  finfUf  not  in  L. 
and  M.  and  Koh. 


17  O  R  it  is  proved  hy  the  words 
compriled  in  the  fame  (latute, 
that  the  wHl  of  the  donor  in  fucli 
cafes  (ball  be  obfervcd,  and  when 
the  tencint  in  taile  niaketh  fuch  dif- 
continuance,  bee  doth  contrary  to 
ihatj  8cc«  And  alfo  in  efiates  in  taile 
of  any  tenements,  when  thereverliou 
of  the  tee  fimplei  or  the  remainder  of 
the  fee  fimple  is  iq  other  perfons, 
when  fuch  aifcontinuatice  is  made, 
then  tlie  fee  iiaipleiin  the  remainder 
is  difcontinued.  And  becaufe  to* 
nant  in  taile  ihall  doe  no  fuch  thing 
u';airift  the  profits  of  his  ifliies,  and 
good  right,  fuch  condition  is  good, 
as  is  aforefaid,  &c. 

-  QUANT 

^gnUi  ttvtrjim  eu  UfaJimfUt  added  in 
L.  and  M.  and  Roh. 

§  ctQ — Qujlgr  in  L.  and  M.«  and  Roh. 
^  defgi  tjuest  not  in  L.  and  M.  nor  Roh* 
4  &c,  not  in  L.  mi  M«  nor  Roh. 


(»)  [ScrNc»  1 34,] 


Lib.  3 


upon  Condition. 


Sea.  364. 

(P«ft.«98.a33. 

(1  Ttill.  Abr. 
40r.  47^.  47-^ 
Cro.  Elit  seO\ 

Uver  2  ^  .'1 
PMI.  &  Mm. 
i27-b. 


*  f\U AJ^T  Ic  reverjion  ou  rem*  on  fee  ^li  en  atiters  perfons." 
Put  xhe  CdSe  that  a  man  make  a  gift  in  tnilt^  to  ^.  the  re* 
jDiioder  to  him  and  to  his  heu  es,  upon  condition  that  he  (hdll  not 
alien  ;  h9  to  the  lUte  taile  the  condition  is  good,  tor  fuch  ahenation 
is  prohibited,  as  hath  been  faid,  by  the  laid  Ttatute.  But  as  to 
the  fee  fimple,  fome  fay  it  i5  repni^nant  and  voyd,  lor  the  redfon  that 
Ulil^ton  hith  yeeldcd  :  and  thorefore  fome  are  of  opinion,  that  this 
is  a  good  condition,  and  (hall  defeat  the  alienation  tor  the  eltate 
tide ooelv,  and  leave  the  fee iimple  in  the  alienee,  for  that  the  om- 
iLtKm  did  in  law  extend  ondy  to  the  ibite  taile,  and  not  to  the  re- 
mainder. 

'lOii    K  T    **  Enctrjvfer  le  profit  dc  fex  fjfyes.**    Hereby  it  appeareth, 
**"^  ^"J  that  t<»  rertraln  tenant  intaiie  from  alienation  againft  the 
profit  of  his  ifiues,  is  good,  for  that  agreeth  with  the  will  of  the 
d-^nor,  and  the  intent  of  the  ftatute*.  •46  E.  3.  ♦. 

But  a  gift  in  taile  may  Be  made  upon  condition,  that  tenant  in  (i^ltuli.  Abr. 
tiJk,  &C.  may  alien  for  the  profit  of  his  ifliies,  and  that  hath  been  *^"'i 
bolden  to  be  good,  and  not  rellrained  by  the  faid  llatiuc,  and  feem- 
eth  to  agree  with  the  reafon  of  Ldtlleton^,*  becaufe  in  that  cafe,  Fo* 
l^fitttis  Ammtorii  obfcrvctur^  SfC.  and  it  mud  be  for  the  profit  of  the 
iliues. 


Sed.  364. 


TTRM  home  poit  doner  terres  en 
faUefar  tiel  condition^  que  ft  le 
tenant  en  le  taile  oujes  fieires  alienont 
en  fee  ou  en  taile^  ou  pur  terme  d^au* 
ter  vie,  Sfc.  et  auxtf  que  ft  touts  ri(fues 
vetgnants  del  tenant  en  le  taile foient 
marts  f,m  iffuey  que  adonques  bien 
lirroii  ai  dont^r  et  a  fes  lieira  de  en- 
trer^  ire.  Et  per  tiefvoi/  le  droit  \\  de 
le  t^le  poet  e^lre  filve  apres  5[  difr- 
continuance,  el  ijfue  en  le  taile,  ft  af- 
cvn^yjoit;  iffint  que  per  voy  d^en^ 
tre  del  donor  ou  defes  hcircSy  Ic  taile 
vc  ferra  mjj  defeat  per  tiel  condition: 
^  QaxTC  hoc.  Et  uncore  ft  le  tC" 
nant  en  le  taile  en  ceo  cafe^  oil  fes 
hfWefy  font  afcun  difcontinmnce^  ce- 
Ay  en  le  ^ererfion  int  fes  luire*,  Jtpres 
ceo  que  le  taile  ^  determine  pur  de* 
fftutt  de  ifJiWj  Sfc.  poysnt  cntr^r  en  le 
terre  per  force  dc  mefme  le  condition^ 
ft  nejerront  my  |  cofiert  defuer  briffe 
dejormdon  en  le  reverter^ 


I  de^ftt  in  L.  and  M.  snJ  Roh. 
9  M  added  in  L.  and  M.  and  Rtih. 
4  i^  added  in  L.  and  M.  and  Koh. 


A  LSO  a  man  may  give  lands  in 
'^  taile  upon  fuch  condition,  that 
if  the  tenant  in  taile  or  his  beires 
alien  in  fee  or  in  taile,  or  for  terme 
of  another  man's  lifi»,  &c.  and  alfo 
that  if  all  the  illue  comming  of  the 
tenant  in  taile  be  dead  without  iffue, 
that  then  it  ftiall  be  lawfull  f(»r  the 
donor  and  for  his  beires  to  enter, 
&c.  And  by  this  way  the  ris;ht  of 
the  taile  may  be  faved  after  difcon- 
tinuanco,  to  the  ilFue  in  taile,  if  there 
bee  any;  fo  as  by  way  of  entry  of 
the  donor  or  of  his  heires,  the  taile 
fliall  not  be  defeated  by  fuch  con- 
dition: Quare  hoc.  And  yet  if  the 
tenant  in  taile  in  this  cafe,  or  his 
heirs,  make  any  difconiinuance,  he 
in  the  revcrlion  or  his  hcire^,  after 
that  the  taile  is  determined  for  de- 
firilt  of  illue,  8Cc.  may  enter  into  the 
land  bv  force  of  the  fame  condition, 
and  fha'l  not  be  compelled  to  fue  a 
writ  of  formcdon  in  the  reverter. 

"  ALIE2;GNT, 

^  ^n/f^i  hoe,  not  in  L.  and  M.  nor  Roh. 
f  cobirt'^aru  in  L.  and  M.  alid  Roh. 


Lib.  3.  .    Cap.  5-  OfEftatcs  ,    ScCt.  564. 

?1H  7. 11.        "  j^LIENONT,  SfC.etauxyJifouislesiJhesjo^nt  marts,  <S-c/' 
(iR«*p.  16. 84.)  Note,  Littleton  purpotUy  made  parcell'ot   the  condrtion  in 

the  copulative,  that  the  tenant  in  taile  Hiould  alien,- &c.     tor  if  tx 
gift  in  taile  be  liiade  to  a  man  and  to  the  heirs  of  his  body,  und  if 
he  die  witl:<»iit  heirs  of  his  body,  thiU  then  the  di^or  ar\d  his  iieires 
(Dyer 343.  b.)     ^hall   re-enter,  thii  isavryd  rohilition  ;  f'»r  when  tl  2  ilTufs  fj.;!-f, 

the  eftate  deterniinQlh  by  :b.»  r^prell^  hiiiit:;tion,  ;.nd  conlVqucntlv 
_  tlie  addinj;  of  thu  oondi.ioii  to  «!r.(eate  that  whi^h  is  dutemijned  h> 

the  liniituticn  of  the  eftatt,  is  Vt^id,  (i)  and  in  that  c^^\:  tl  e  wife  <»i 
the  dontr  fintll  be  en  lowed,  he.  And  therefore  Litiht'./ff^  to  miLe 
the  condition  good,  added  an  alienation,  which  aniouiitcd  to  'a 
wrong,  and  hee  reftrained  not  the  alienation  onely,  (for  ihcn  pro- 
fcntly  upoji  the  alienation  the  donor,  &c.  iiiii^ht  re-cn^t^r  iMv.i  dc- 
•  feat  the  r-ftate  taile)  hut  addf  d,  and  die  Aviihout  ifiaCjto  thvi  r^o  - 

end  that  the  iii;ht  of  the  cftate  in  taile  might  be  ^^afervf  d,  L-'*-J-   0.- 
-  and  not  defeated  by  the  condition,  but  nii;;ht  le  rt-0\cred  againe  by 

'  the  illiie  in  tayle  in  ajunnrdon, 

(Mo.  39.)  And  Littleton  c.\prelTely  f: liili,  that  the  donor  and  his  heirs  after 

the  difcontinuaiice,  and  after  tliat  the  eftate  tayle  is  dctennin^d, 
may  re-enter,  which  is  the  intMitlf»n  and  tine  nienaiug  of  Litthtoa 
'  in  this  pi  ice.  And  where  it  is  fiid  in  this  fe.^Mon  Cqucvrc  hoc)^  lliis 
is  added  by  fonic  'thai  underftood  not  this  cafe,  and  is  no't  in  tile 
originall,  •        •  '         * 

(Sid.  437.  Note,  that  iu  a  condition  confifiing  of  divers  partj  in  tlie  coii- 

8  Rep.  85.  b.)  juncVive,  as  here  in  tjie  cafe  of  Littkron,  both  parts^  muft'be  j>cr- 
[a]  Bra£ton  lib.  formed,  according  to  the  old  rule,  [<i]Si  plures  vonditioncs  afcnptic 
vi^r^^'  7fi  fuentnt  donationi  conjunciiniy  mnnihus  ejl  parcndum  ct  ad  icritaftm 
AviriUjcfhcNcafe  ^9/'w/fl/«/^  rcf/tfiritur  quod  ^tinquc  pars  Jit  wra.  i3ut  0  her  wife  it  is 
&/0I.  107.  ill  when  the  condition  is  in  the  disjunctive,  (0  for  the  xime  author 
FulHJcrll«»ir8  '  in  that  cafe  "faith,  f>i.divijim  cmlihef,  xdaltcri  corum  fatis  cfl  obtcw^ 
rale.  Bra£toii  pcrare.  Et  in  disjunHirisJiifricit  alteram  partevi  ejfcxcrnm,  Wh.it 
?4KeD™5?  h^  ^^^'^  ^^  the  condition  or  Imiitation  be  both  in  the  conjunctive  and 
So  it  w«»ad-  disjun<!iive :  As  if  a  man  make  a  leafc  to  the  hufband  and  wife,  for 
judged  in  Cora-  the  teanne  of  one  and  twenty  yeares,  if  the  hulband  and  wife  or 
niTini  Banc*.  any  child  b^tweene  tlvf-ni  fo  long  Ihall  li^'e,  and  then  the  wife  dyetU 
?^*^^'^*'''**  without  ilfue;  ihall  the  leafe  determine,  or  continue  during  the  litiu 
&  Cookie  cow-  ^^the  hufband?  And  the  anfweris,-  that  itiliall  continue,  fur  the 
iDonly  called  disjunctive  referrcth  to  the  whole,  and  disjoyneth  not  only  the  latter 
Trupcnnie's  part,  as  to  the  child,  hut  alfo  to  the  baron  iuid  fern,  fo  as  the  feiiie 
^^^-  is,  if  the  baron,  fern,  or  any  child  Ihall  fo  long  live. 

.  [61  Hui  ^5  W  ^^^  ^^  i^  is  if  an  ufc  be  limited  to  certaine  perfons,  untill  A. 

EliJ5.  en  tref-  ^^^^  come  from  beyond  fea,  and  attain  unto  his  full  age,  or  dyt», 
pafle  per  Jc  if  he  doth  come  from  beyond  fea/ or  attaine  to  his  full  age,  the  ufe 
Seignior Mor-     doth  ceafe.  *  ,     .       /  ^  ••  r  > 

dantversGeorge  . 

Vuux  fo  adjudged  in  the  King's  Bench.  * 

(i)   See    Borafton's   cafe,    3   Rep.    19.  1  P.  W.  1 70 ;— and  Mr,  Feahic*s  ElTay  os 

Webb  V.  Herring,  Cro.  Ja.  416.  King  v.  Contingent  RemainderB,  p«  167.  ^  »^.  ^ 
llumhally  Cro.  Ja.  44s,     Chadock  v.  Cow- 

ky,  ibid.  693.    Fortefcue  v.  Abbott,  Poll.  [2x5.3.] 

479.  and  Sir  Thomas  Jones,  79  j  and  Good-  ( i)  [See  Note  135.] 
*iile  V.  Whitby,    i  Burr.  aiJ,     See  alfo 


m; 


Lib.  3. 


vpon  GoiHlidon.      ,     ^^.-^    Sccjt.  gBi 


Seel.  36'5. 


TTEMf  hom^  tie  poit  pleder.  fn 

afcun  adiioNy  que  eft  at  2 'J  uit  fait 

vifccy  on  en  fee  taile,  oh  pur  icinic 

cinej'ur  condiiion,  fsil  ne  voucha 

i.'j  rtcord  de  ceo,  ou  motfjlra  un  ef- 

cripl  I'outh  feaUj  provpnt  mefme  la 

^•^tidition.    Car  U  eft  un  comiuGn  e/w- 

'UliijHj  que  home  per  plee  ne  defeatefa 

ihin  efiate  de  franktenement  per 

hci  d^afcun  tiel  condition,  f  nan  fjue 

•i  tuonjlra  le  proof e  de  condition  en 

'fniptjiscfinon  que  ceofoit  en  afcum 

I'triall  cnjh,  ^c.     Mes  de  chattels 

iCiilsJicpme  de  leas  fait  a  tenne  d\ins, 

Jii  de  grants  de  gards  fait  per  gar- 

him  in  ckivalricj  i^  hujufmodi,  ^c 

ktne  poit  pleder  que  ticls  leajes  ou 

!:raHtifuerotitf aits  fur  condition^  6iC. 

"W  monjhe  aj'cun  efcript  de  le  con^ 

i'iUon,     Iffint  en  fnejme  le  maner 

^'Me  poit  f aire  de  dones  4'  grants  de 

dnttels  peifojta/s,  4*  de  contracts  per- 

hnals,  i^c. 


A  LSO  a  man  cannot,  plead  ii» 
any  adion,  tliat  an  eftatc  w^A 
made  in  ice,  or  in  Tec  tavle,  or  for 
termQ  of  lite,  upon  condiiioit,  if  l^e 
dotlinot  vouch  a  record  of  lliis,  or 
fli  e vv  a  writ i  ng  un der  foale,  pro v  in  •j 
the  fame  condition.  For  it  is  a  coim- 
mon  learning,  that  &  man  by  plea 
flinl  not  defeat  any  eftatc  of  freehold 
by  force  of  any  fuch  condition,  un- 
lelle  he  flieweth  the  proofe  of  the 
condition  in  writing,  &c.  unlelle  it 
beein  Ibme  fpeciall  cafes,  &c.  Bwt 
cf  chattels  reals,  as  of  a  leafe  for 
yeares,  or  of  grant?>  tof  wards  made 
by  gardians  in  chivalrie,  and  fucJi 
like,  &c.  a  man  may  plead  that  fuch 
leafes  or  grant^s  were  made  upon 
condition,  kc.  without  llievvinsfanv 
writin'2:  of  the  condition.  So  in  the 
fame  manner  a  man  may  cioe  of  git'ts 
and  grant*?  of  chattels  perfouids,  and 
of  contra(^ts  perfonals,  &c.  ' '  ' 


'  Vy  afatn  aaimr    B<;e  tlio  aaif^n  real!,  perfi^nall,  or  mixt,  39F..  5.j?2. 

if  d  condition  be   plcidedto  deittit  a  ficel'old,   it   is  rc;;u-   ^  }i^*  ]!' j!?' T' 
'-')  ti'ae,  that  a  deed  mufl  bee  lliewed  forth  [fi\  in  court  (-2).     And   ^^^\  '  "■^'  / 
-•:  leufoii  why  the  deed  Ihall  bee  frew<.'d  Ibiiii  to  tlip  court  is,  for   6  H.  V.  8.  b. 
t!ut  to  every  deed  there  be  two  things  requJl-e  :  the  one,  that  it   n  H.  7.  2-^.  b. 
'^<  lufljcient  in  law,  and  this  is  called  the  le;;iill  part,  and  therefore   '^  !^' ^'  '^\^^ 
■^i=  judgment  of  that  helongeih  to  the  judges  ^i  the   law  :  the   ^^  s^^'J^l[ 
'*t!ier  concemes  matter  .of  fid,  asfeiilmg  and  delivery,  and  this  be-  ^j  gjj"^  ^q-^* 
i  n^s  to  the  jilrors.  And  becaufe  every  deed  ouc.ht  tp  appro\e  ilfelte,    f«]  Lib.  lo.  0.1. 
M  be  proved  by  others  top ;  it  mutt  approve  it  iehe  upon  the  9v.  \)o&.ox  La^r- 
:^.c\\ing  of  it  forth  in  court  la  ,two  manner?.  ^*^P  •^^'^•^^  • 

25  E.  3.  41.     41  E.  S.  10.  ace.    (Ant.  6.  a.)    (lO  Kep.  9?.) 


'i-.  ]  -1     Firft,  as  to  tiie  compofition  of  the  words,  that  it  bee  fuf- 
.-j-  -^'J  j^ciehtin  law,  and  that  tlie  courtlhkll  athudL-e. 

Secondly,of  ancient  time  if  tli«  deed  appearc^d  to  l)ee  rafed  or  in- 
l«rlincd  in  pKices  materiall,  tlie  judges  adjud-_ed  upon  their  view, 
^Hedted  to  be  voyd  (i).  But  of  latter  time  the  judges  have  left 
'hat  to  the  jurors  to  try  whether  the  rafin^  6t  interhnmg  were  be- 
fore the  djiverifi.       '^    '     ' 

And 


(llRet).  26.  b. 
DtcTi>61.  b. 
1  Koll.Abr. 
208.  Cro.  Car. 
399.  Doa.  Pit, 
260.) 

(Poft.  $27. 
«  Cro.  217.) 


f  ^#  added  In  I«.  znd  M.  and  Roh. 
it)  See  1  Bolft.  •59.  i6o.    4  Mod,  ^37*    *  Salk,  49».    (0  \^  Note  156.3 


tSb.3,      Cap.  5.  0fEftat6«  Scft.  365. 


(4B  E.  S.  SI*  a.  And  theic  it  a  diftrence  betwf eiie  a  iraty  and  a  re-entry ;  for 
^pft.  ^^^'  tipon  a  gift  in  taile,  or  al^aie  lor  life,  a  reut  may  be  rclei  ved  with- 
538.^«.fc&.        out  deed,  but  a  conditio;!  wi|h  a  re-enthe  cannut  bee  relerved  m 

thofe  cafes  without  deed 


tl^} 


lib.  5.  fol.  5t,  '<  Efcript  fouih  feaU."    Y^liicb  UttUton  intendeth  to  bee  a  deed 

»  &e.  l>ge'i  imder  ieiJe. 

^fe.^«  Rep.  2.  ^^jj^  ^.gji  f^j^j  Uttkton^a  dred  nnder/eah.    For  though  the  deed 

{*'*iu p.  74.  ^C.  ^*  inrolled,  yet  bee  cannot  plead  the  iniolment  thereof,  though  it 

10  Rep.  93.)  be  of  record.     And  though  it  be  exemplified  under  the  great  le<Je, 

Th']  Vide  33  H.  W  ^^^  ^^^  ^  ^^^  ^^^^^  ^^  '^^^^  ^^  ^^^^^  mder  le.tle,  as  LJttfc- 
a.m  Patten;!iHr.  /on  hcrc  faith,  and  not  the  exemplification  (2 ).  And  lo  when  Lit^ 
ttB.7. 1'J.  b.     tit  tun  wrote,  no  conjiat,  or  infpeximuSy  of  the  king's  letters  p-itents 

wore  avtiileable  to  be  f hewed  forth  in  court,  but  the  letters  pdtciita 
it  In(i  67?.  thenifelves»  under  fe^le.  For  both  the  confiat  ^ind  in/pexinms  are  but 
5  Hep.  52,  55.)  exempLficaXions  of  the  inrolment  of  the  charters,  or  letters  patents : 

fe]  3  Ac  4  E.  6.  ^^  ^^^^  appearcth  by  the  refolution  of  two  fever<tll  \r]  parhanieuts, 
eap.  4.  and  '  one  holden  in  the  third  and  foqrth  yeare  of  king  E'hcurd  the  lixt, 
lS£)t2.  cap.^  and  the  other  in  the  thirteenth  yearc  of  qucene  £lizabtfh»  But  now 

by  thofe  ilatutcs  the  exemplification  or  conjlat  under  the  great  fe.ile 

r>f  the  inrolment  of  any  letters  patents  made  (ince  the  fourth  djy  of 

February  anno  27  H.  8.  or  after  to  l^e  mide,  fhal  l)e  fufTiciHnt  to 

be  pleaded  and  fhewed  forth  in  court,  afwcl  againfl  the  king,  as  any 

otlier  perlbn  by  the  patentees  theinfelves  (whereof  tbere  was  fome 

MDTcrlEliii  doul>^  W  conceived  uponHie  faid  ilatute  of  E.  6.)  and  by  all  and 

157,  every  other  perfon  and  perfqns  clayminp;  by,  fr^m,  or  under  them. 

<IIard.  tl«.)       Which  fcatutes  arc  general  and  beneficial  1,  and  efpecially  the  a^t  of 

13  E!iz.  for  .that  extends  not  only  to  lands,  tenements,  and  heredi- 
^3 Sid.  145.)  taments,  but  to  every  other  thing  whalfoever,  and  ought  to  be  fa- 
(1  Mod.  117.)     vuurably  cQnflrued  lor  advancement  of  the  reinedic  and  right  of 

the  fubji&ft  (3>. 

The  difiercnce  hetwecne  a  conHat^  in/pcxirnvsy  and  a  vidimus^  you 

ff]  lib.  8.  foI.«.  mayreade  [<]  at  large  in  Pace's  cafe.  But  none  of  them  by  law 
u  the  Piince's  ought  to  bc  had,  hut  only  of  the  inrolment  of  record,  andnot  of  a 
cafe.  Vide  Pace's  (feed  or  any  other  writing  that  if  not  of  record,  and  no  deed,  ^c.  can 
cafe  ulli  r-pf  a.     ^  jnrojled,  jmldfe  it  be  duely  and  lawfully  acknowledged. 

33  E.3^g«rd.  u  g^  „^  quefoit  en  afcun  efpeciall  ca/rs^  ^c.'*  )  lercby  is  imph'-ed, 

damin^preient  ^^*  *^  *  gaidian  m  chivalrie  m  the  right  of  the  h^ire  entreth  tor  a 

13.    35 II.  6.  '  condition  broken,  bee  fhall  plcdd  the  ftate  upon  condition  without 

flu  monftratMi  ihewing  of  any  deed,  b^c^ufe  his  intcrelt  is  created  bj*  the  law, 

de»i  (Mitt  lis.  And  io  it  is  f/ 1  ***  ii  tenant  by  ftatute  nierdiant  or  ftaplc,  or  tenant 

<3  (ViK  217.)  Like  wife  tenant  in  dower  Hjall  plead  a  condition,  &c.  without 

(loacp.93«  (hewing  of  tjie  deed.     And  the  reufon  of  thefe  and  the  like  cafes, 

94.)  igj  for  that  tbe  law  do.th  create  thefe  ellates,  and  tliey  come  not  in 

35  H.  fi.  t  f.  jjy  jjjjjj  jijy^  entred  for  the  condition  broken,  fo  as  they  might  pro- 

hv*U*L  "  ^^^®  ^^^  ^^*  fhewing  of  tlie  deed,  hut  they  come  to  the  land  by  au- 

r  H.  6.    *  thontie  of  Iiw,  and  theref4>re  the  law  WiU  allow  them  to  plead  the 

17  H.  5.  5.  condition  without  (hewing  of  it. 

3  U.  '•'.  m.  yj  But  the  lord  by  elcheat,  albeit  his  eftate  he  created  r<^«/:  |,  1 

14  II  8*  B  ^y  *^^'  '^'^^^  ^^^  P'^****  a  condition  lo  defeat  a  frcelwllwitli-  L-^U.  a.J 

Tf]  is  il.  6.  ^^^  (hewing  oi  it,  becaulc^  the  deed  doth  belong  unto  hmi. 

«^  fipro.   '  A  tenant 

fi)  On  gtvmfr  Heeds  of  har£;3sn  and  Tale        {%)  Sre  al(b  17  Elif.  j,  and  Bull.  NL 
in  evidence,    f<*e  Kuil.  Ni.  Pii^  25^9   JO    Tju  %i6. 
Ann,  c.  i8. }  and  8  G.  i«  c.  6.  ice*  11, 


Lib.  3.  upon  Cpndition,  ^eGt.  3§6, 

A  tenant  by  the  cartefie  fliall  not  [g]  plead  a  condition  made  by   fe]  3.5  H.  C. 
h;s  wUe,  and  a  re-entry  fer  the  condition  brokenivithout  Ihewing  ubifupr»..« 
the  deed ;  Tor  albeit  his  eftate  be  created  by  la*v,  yet  the  Uw  pre-   • 
fuoieth  that  he  had  the  poHenion  ci'  the  deedes  and  evidences  be- 
waring to  his  wife. 

[i]  But  leflee«  for  yearcs,  and  all  others  that  claime  by  any  con-  [h]  UIT.  8.  R. 
▼evaiice  from  the  p  irty,  or  jultifiu  iX£  fertant  bycommandeniwit,   ***•  ^™-  ^*^ 
^•i.muft  rtieir  the  deed.  *  '     ;        .      '      ^^^^^P'^^'^^*' 

[ij  R.  brought  an  eject ionejirmfe  againft  JS.  for  ^ejefting  him  ouj   [»]  44  E.  3. 22: 
of  the  inahnorof  D,  which  he  held  tor  terme  oi'  ycares  of  the 
<kmife  ©f  p.   Jf.  the   defendant  pleaded  -  that  J?,   gave  the  laid 
aiannor  to  P.  and  Katheriue.  his  wife  in  taile,  who  hadifTue  E.  the  (^  ^^P-  ^') 
icfcudint,  and  after  the  donees  infeotfed  C.  of  th^  mannor, '  upbn       * 
cooditioo  that- be  ftiould  dcmife  the  mannor  for  yeares-  to  R,  the 
plitHtifey  the  remainder  to  the  hufban/^  and  to  the  wjfe,  6cc.  C.  did 
•>ijife  the  land  to  /J.  the  plaintife  for  yeares,  but  kept  the  r^ver- 
fiop  to  himfelfe,  wherefore  Kaf Serine  alter  the  decealc  df  her  hul*-  (Cro.  Car.  44?.) 
*i  Jid  entrcd  upon*  the  plaintife,  &c.  for  the  condition  broken,  and  ^^  "^^*"  V^IL* 
HM;  after wfipfe  deceafe  the  land  defcendcd  to  E.-lheifliieintaile,  j^g^*  %*Rep. 
tLc  DOW  defendant,  judgement  upon  adion,  exception^  waa>  taken  (/^htrad'i*  caft, 
aj;iuoll  this  pUa,  becanfe  E,  the  defendant  maintained  his  entry  by     .,  .   .;.:,« 
force  of  a  condition  broken,  and  Ihewed  forth  no  deed,  and  the  ple^ 
.704  niled  to  be  g<^y  becaufc  the  thing  was  executed,  and  therer 
Uit  bee  need  not  fhew  forth  the  deed. ,   Nota,  th^  defendant  being 
.iue  in  taile  was  remitted  to  the  e(Ute'faile.(i) '  '  • 

In  a  pntdpc  quhd  reddat  againft  S.  who  pleaded  that  R,  was  feifed,  Jl  ^•^-  3.  tif. 
and  infeoffed  him  in  morgage  -upon  condition  of  payment 'of  cer-  MonftrHnsdel 
uine  money  at  a  day,  and  faid  that  /J.'  paid  the  riioney  at  the  day,  ^  £  «  g. 
^  entred  judgement  of  the  writ : .  exception  was  taken  to  thi^  plea,  . 

fw  that  he  fliewed  forth  np  de^d  of  the  condition;  and  it  was  ruled 
"vtit  hce  need  not  (he^  forth'  the  deed  for  two  caufes.  •  i.  That 
be  ought  not  to  rticw  any  deed  to  the  demnndant,  becaufe  the  dc- 
"Diaaimt  i«  a  ftranger. '  a.  It  mi<5ht  be  wlien  R.  paid  the  money,  (Cr o.  Car.  9?$»^ 
^  the  condition  performed,  that  the  deed  was  re  bailed  to  JR.  and  .        *      ■    'V 
thereupon  the  plea  was  adjudged  good,  and  the  writ  abated.  .. 

If  land  be  niorgaged  upon  condition,    and  the  morgagee  \ti- 
teth  the  lands  $^r  yeares,   refervini;  a  rent,"  the  condition  is  per-  45E,S.  C  fc. 
formed,  the  morgagor  re-enters,  in  an  action  of  debt  brought  for  ^*°<^"*  .   - 
the  rent  the  leffee  fti.ill  plead  the  condition  atid  the  re-entry  without       ' 
jhewiag  tort h  any  deed.       '  -' 

In  an  allife  the  tenant  pleads  a  feoffment  of  the  ancefter  of  the   10  IT.  4.  §.  b. 
plaintife  onto  hinv  &c.  the  plaintife  faith  that  the  ieoffmcnt  tvas  4r?E.S.Virf« 
'Bpon  condition,  &c.'and  that  the  condition  was  broken,  and  pleadcs  s^^^^fad^'^ef 
*»  re-entry,  ami  that  the  tenant  entred  andtooke  away  the  fchell  in      "^     '   .      / 
^bich  the  defcd  was,  Rnd  yet  deiaineth  the  fame,  the  plaintife  (halj 
^otin  tbistraCe  be  enforced  to  fhew  the  deed.  •        ?/ 

'    If  a  woman  give  lands  to  a  ;nan  and  his  heires  by  deeti  or  ^s£.  l.  TeoffV 
without  generally,  fhe  may  in  pleading  averre  the  fame  to  bec/i{(/2f  tueifito  i.  f  ait* 
no/rtmoiiit  prceloQuti^  albeit  (he  hath  nothijig  in  writing  to  provf  the  ^?:*'  ^-  ^' ^* 
/ame,  the  reafon  whereof  fee  Sed.  330.  .       .    -  -    :Moilt;-B4\i  di^T 

fnits  165. 

"  -Vrt  dcs  chat t(  Is  rcalIs,Jicomc  kafcfcAt  a  xolunt  a  tcrme  ic$  anSp  4  E.  4  35,  led 
^c."    This  is  app^rart.  *     '  '         '     "  "-/g"*  ^' 

9  E.  4.  J5,  26.     14  IJ.  8.  22.  b.     (Doc.  Pla,  51.)     (Sec  Tlo,  23.  a.)     {}  Roil.  Abr.  Ali.) 

(i)  [See  Note  137.2  '  '     .     *    ' 

yof-  IJ.  F  8e&. 


Lib.  3.      C^p*  5. 


Of  Eftates 


Sea.  356/ 


SeQ:,  36^. 


TTEM^ content  que  home  en  afcun 

action  ne  pott  pieder  un  condition 

que  toucha  S^concemafranktenement, 

Jauns  monjlrer  efcript  de  ceo,  come  ejl 

avantditf  uncore  home  poit  ejlre  aide 

far  iiel  condition  per  verdict  de  xii, 

homes prife  a  large  en  aflifc  de  novel 

diffeifia,  ou  en  ajcun  outer  acUoii,  Cou 

lesjujlices  voilent  prcnder  *  le  verdiii 

de  xii.  jurors  a  large.    Sicome  mitto^ 

mus,  que  homefeijhe  de  certaine  terre 

en  fee  lejja  mefme  la  terre  a  un  autcr 

pur  ttrme  de  vie  fajis fait,  fur  condi^ 

tiou  de  render  at  lejjur  un  certaine 

rentf  8^  pur  default  de  paitnent  un 

re-entrie,  S^c.  perforce  de  quel  Ic  Irf- 

fee  ejljeifie  cvmedefra/iktenement,  et 

puis  te  rent  eft  aderere^  per  que  le  lef 

for  enter  en  la  terre,  et  puis  le  leffcear^ 

rai^ne  un  affile  de  novel  dhibiiin  de 

la  terre  enters  le  lejfor,  U  quel  plead 

que  ilfiH  nul  tort  neuul  dilJeifui,  etfur 

iXO  l*aj)lfe  foit  prife  ;  en  cejl  cafe  les 

recognitors  fie  t*  a  [fife  poyent  dire  et 

render  a  les  ju/lices  lour  verdict  a 

large  fur  tozU  le  matter,  cvnte  a  aire, 

que  le  defendant  fait feifie  de  la  terre 

enjhfi  demefne  come  defee,  et  ijfintfci*- 

fie,  mefine  la  terrejejfe  al plaintifepv.r 

termedefa  vie,  rendaut  allejfour  tiel 

annuel  rcjtt  paidblc  a  tielfeajl,  &;c.fur 

tiel  condition,  queji  le  rentfuit  adc- 

rere  a  afcun  tielfeajl  y  a  que  doit  e/ire 

pay,  dojzques  biai  hrroit  al  Ic/ford'en" 

trer,  i^c,  per  force  de  (fUet  leaje  le 

plaintifejuitfeijieeufon  demefue  come 

jdefraukteneme/it,  et  que  puis  apres  le 

rent  Jutt  4idererc  a  tiet  feafly  t  ^c. 

per  que  le  leffor  entra  en  le  terre  Jur 

le  pqffeffiou  le  ieffee,  et  prieroit  le  dif 

cretiou  de  lesjujlices,  ft  ceo  foit  un 

di(jeijin  fait  al  ptuintife  cii  iiemy ; 

j]  donque  ptr  ceo  que  appiert  a  lesjuS" 

tices^  que  ceofuil  nul  dijjeifm  fat  al 

plaintife, 


r> 


♦//i—  per  in  L.  an!  M,  and  RoU, 
^  a  fiot  iu  L.  and  M*  nor  Roll . 


A  I^SO,  albeit  a  man  cannot  iij. 
'^  any  a<^tion  pleade  a  ccndliioii 
which  toucheth,  &  cuncernes  a  free*- 
hold,  without  Ihewing  writing  of 
this,  as  is  aforefaid,  vet  a  man  may 
be  aided  upon  liich  a  condition  by 
the  verdict  of  1 2  men  taken  at  large 
in  ah  aflife  ol'novel  dij)'cifn,ox  in  any 
other  action  where  the  juftices  \\\\\ 
take  the  verditSt  of  i  2  jurors  at  large. 
As  put  tJie  caib,  a  man  fcifed  of  ccr-. 
taine  land  iji  fee  letteth  the  fame 
land  to  another  lor  ternie  of  life  with- 
out deed,  upon  condition  to  reudc*: 
'  to  the  leifor  a  certaine  rent,  and  for 
default  of  payment  a  re-entrie,  .&c. 
ty  force  whereof  the  leflee  is  feifed 
as  of  freehold,  and  after  the  rent  \% 
behinde,  by  which  tl^e leffor  en teretli 
iiuo  the  land,  and  after  tlie  leflee  ar- 
raine  an  afiife  of  nov.eldif'eifin  of  the 
land  again  ft  the  lellbr,  who  pleads 
that  he  did  no  wrong  nor  diifeifin^ 
and  upon  this  thcailil'e  is.  taken ;  in 
tijis  cale  the  recognitors  of  the  ai- 
fil'c  may  fay  and  render  to  the  j  US'- 
tic€s  their  verdict  at  large  upon  the 
whole  matter,  as  to  fay.  that  the  do 
feiulant  was  fcifed  of  the  land  in  his 
deniefnc  as  of*  fee,  and' lb  fcifc<i,  let 
the  fame  land  to  the  plaintife  t\.r 
terme  of  his  life,  rcndring  to  tlie  lef- 
for fucli  a  yearcly  r-ent  payable  at 
ibcha  f(u:it,  &.c.  upon  fuclix'ondi- 
tion,  that  if  the  rent  were  behinde  at 
any  fuch  ticaft  at  which  it  ought  to 
bee  paid,  then  it  Ibould  bee  lawfuli 
for  the  le(Jor  to  enter,  &c.  by  force 
of  which  leafe  the  plaintife  was  feife^j 
in  bis  demefne  as  of  freehold,  and 
that  afterwards  the  rent  was  behind^ 
nt  fuch  ja  feaft,  8cc.  by  which  the 
leffpr  entred  into  the  land  upon  tl^e 
poifeffion  jof  the  kffeie,  and  prayed 

the 

.}  ^0  added  L.  and  M.and  Koh. 
I)  St  added  in  L.*»&d  M.  and  Bjh^  / 


Lib.  3.  upon  Condition.  Se6t.  366. 

f^aintife,  eniant  que  V^ntrie  de  le  hf-  the  difcretiori  of  the  juftices,  if  this 

fyurfuitcongeabiejurluy;  lesjiijiices  bee^  difleifin  done  to  the  plaintife  or 

doi/2fU  doner  judgement  que  le  plain-  not ;  then  for  that  it  appea^eth  to  the 

tile  ne  prendre  riem  per  fan  briefe  juftices,  that  this  was  no  dtHcifin  to 

iajjife,    Et  ijjint  en  tielcas  le  lejfor  the  plaintife,  infomuch  as  the  entiic 

(crra  aide,  et  wicore  nul  efcripture  of  the  Iqlfor  was  congCHble.ou  hiin; 

unqnesfuit  fait  del  condition.    Car  lli^juftices  ougiit  tc  give  judgement 

iittic.n  que  tesjurors poient  aver  covu-  that  th,e  plaiutii'e  fhull  not  take  any 

f'^nrede  letleafc,  amy  bicn  ik poient  thing  b}^  his  writ  of  allife.     And  i'^ 

aver  conujance  aV  le  condition  que'  in  fuch  cafe  the  leflor  fliall  bee  aid- 

fuit  declare  4*  rehearfefur  le  kas.    •  ed^and  yetnowriti'ig  was  ever  made 

,  of  tlie  condition^  For  as  well  as  tiie 
jurors  may  have  conufance  of  the  leafe,  they  alfo  as  we|l  may  have  conur 
Unceof  the  condition  ivltich  was  declared  and  rehearfed  upon  th.e  leafe.  . 

*'  jTERDIT,  or  verdict  de   12  homes r    (2)  Vcrediaum,  quaji  (P'ft- 253.  b. 
didujn  veritfitiiSj  ^'&  judicium  ijl  quajtjurui  di^UJn,:JitJici4t  ad  ^^^:  ^J  i     . 
quxjtK/ocm  juris  f  non  rcfpondent  Jurat  ores  fedjudices:  Jic  ad  qua:/-  |  ,b  9  1"  is  " 
tu/nanja^ti  non  rcfpondent  judices  fed  juratore^.     For  jurors  are  to  Lib!  11.  fo.  i^o*  - 

r^  i"   L  1  try  the  Carl,  and  the  judges  ought  to  judge  according  to  the  ( 4*10. 93. « Inft. 

'■"'**     'J  Uw  ihatniclh  upon  the  tad,  tor  ex  facto  jus  oritur,  **5.  «  Roll.  . 

698,699.700.711.717.725.      Hob.  117.     4  Rep.  65.  b.      Cro.El.  699. 
1  iiid.  a!7.  191.  194.  t;03.     9  Rep  C7.  b.)       ,     .       .      . 

"  Prtfe  a  large,**    There  be  tv/o  kindes  of  verdl(fl3 ;  viz.  one  (9  Hep,  12,  IS.) 
geoerilk,  and  another  at  large  or  efpeciall.     As  in  an  ainie  of  novel  , 

jijicijinj  brought  by  A,  agaiuft  B.'  the  plaintife  njikes   his  plaint, 
Q,aod  B,  dijJei/ivit  cum  deio  acris  ier^^zfurn  pcrti?ientiis  ;  the  tenant 
pleides,  Qi/o^/  ipfe  nullam  iujvriamfeu  dijjtijinam  pricjdto  A.  i/tde 
j€cit^  ^c.     The  recognitors  of  the  aflife  doe  finde,  Quod  pradict.  A, 
i'jujii  Sr  fine  judicu)  dijfcijixil  pr^cdici,  B,  de  procdid.  *lo  acris  terra 
cum  pertifient'  ^c.     This  is  a  generall  verdict.     The  like  law  it  is  if  . 
ibeyJinde  it  negatively.     And  Littleton  here  putteth  a  cafe  of  a 
veid;d  at  large,  or  a  fpeciall  verd;cl ;  aqd  it  is  therefore  called  a  (?!o.  93.  ••) 
Ipccidll  verdict,  or  a  verdid  at  large,  bec^ufe  they  fiade  the  fpeciall  (PofL £27.j»8.) 
nidtler  at  large,  and  leave  the  jiidi^enient  ol  law  tliereupon  to  the  « 

court,  of  which  kmde  of  verdict  it  is  fa.d,  [/j  Onum  conclujio  boiii  [/]TTin.33E.^, 
4*  xerijiidiciifcqpitur  ex  bonis  Sf  veris  prxmijjia  tt  dicti^juraiondn,     Coraiu  Hege 

And  though  Littleton  here  puts  his  cafe  of  a  veidid  at  large  upon  ^wit.mTh«fiiut, 
a  gfoerall  iflue  (which  in  thfe  cale  htt  putts,  \t  wa&  necellkry  tor  the  ..  .  i... 

teaunt  to  pleade)  yet  when 'idue  is  joyned  opon  iome  Ipeciall  poait, 
the  jury,  as  (liall  \9e  faid  here  it'ter  m  thi^  le^t.on,  m.iy  ^nde  the  Ipe- 
ciall  matter  if  it  be  doubtfuU  in  law,  for  as  much  doubt  may  anfe 
upon  one  point  upon  the  fpeciall  ilVue  as  upon  the  geneiall  lOue.  ^^  ^^  ^. 

^2'>7   a  1  ^^^  as' a  fpeciall  verdi<5l  may  be  found  m  Common  Pleas,  Sr»nt.  pi  cor. 

■«'•'•    'J  f(j  Hiity  it  ulfo  bee  found  in  Picas  of  th^  Crowne,  or  crim^^al  i^'i,  I63w3 1!  3.    . 
caofes  that  conceine  Hfe  or  member.      ...  ..*,;.     coion.v84.2B6, 

«87.44L.S.44. 
41  E.  3.  Coroii.  451.     (^Cro.  Elk.  474.    lb.  471. 113.  H-J.  653.     6  Rep.  46.  b. 

•  •  •  '  , '  • 

'  ■  i  A  verdl^ 

X  haji,  auxy  hien  its  foiint  aver  epnifoHCi  deU,  not  in  L.  and  M  nor  Jftoh. 

.(0  See  Bacon  AHr   vol.  5,  281^    Vin.         (G.  14.)     Eftoppcl,  (E.   10.)     Evidence. 
'!'•'*'•   575-      Com.    V'X'    Abiitenlent,  (A.  5.)     Pleader,   (L.  87.  E.  3S.  K.  ^9« 

(•    34)    Aiue.nJaicat,    (t*.^     ApjKaU,         S.  1.)     Prero^aii\i*,.  (D.76.J  * 

Ffl 


Lib.  3.      Cap.  5.  Of  Eftates  ISedl.  36e, 

-iOE.  s.  15.  A  verdi^l  finding  matter  incertainely  or  ambiguoafly  is  infiifFi- 
JO  K  S.  amend- ^jgQ^^  and  no  judgement  fhall  be  given  theieupon;  as  if  an  ex- 

18  E  s'^ig  pcutar  plead  pt'mmtni  admiaifirc^,  and  uJiie  iS  joyned  therpupop,  micj 

III  Ceffavir/  the  jury  tindc  tiiat  the  defendant  have  goods  witUin  his  hands  to  be 

.V>£.  3.  $3.  adininiftre  .,  but  finde  not  (o.what  value,  thesis  ipceitai^e,  an^ 

r  H.  4.  39.  therefore  infufficient. 

17^^'  47^  ^^  verdift  that  finds  part  of  the  iflyc,  an^  finding  i^othlng  for  tb« 

18  E  S  43.  rcfidue,  this  i^  iniuflicient  for  the  whole,  becaule  they  have  pot  tiied 

S«  k!  s!  1.  the  whole  iflue  wherewith  they  are  charged,     As  ♦!  an  ipforipitioii 

18  E.  S.  56.  of  intrufion  bee  biou^ht  againll  one  for  intrudng  iplo  a  mefua<;e, 

15  E.  3.  and  lOQ  a^rcs  of  land,  upon  the  geneVall  iffue  the  jury  finje  again  it 

«  H^Ts?''  ^^^  dtfendaiit  for  the  la^d,  but  laith  nothing  for  the  hpufe,  this  is 

7  h!  6. 5!  infufficient  for  the  whole,  an<|  fo  was  it  tWice  adjudged,    jm]  l^ut 

-7  E.  4.  «4.  if  the  juiy  give  a  verdict  of  the  whole  il3iie»  and  of  more,  bi%i,  thu^ 

f8  H.  6. 10.  which  16  more  is  furplufage,  and  ihall  not- [a]  ftay  judgement ;  (or 

t^u^^b^^  l7/i7t?  per  inutile  nan  vitiatur,  Uut  necpiTary  mcidpnis  required  by 

te5.  10  Rep.      l*^  ^^*  J^'y  "^'^y  ^^*' 

119!     Hub.  64.    6  E«p.  47.     9  Roll.  A^r.  70«.  706.     Pyer  34f5.  b.  3p0.  b.     Poft.  303.  a.  b 
DoAr.  PI*.  2S8. 289.    Hob.  54.    Cro.  El.  174.    2  Roll.  Abr.  708.    Hob.  JS.    9  Rep.  67.  b.  U  V . 
4Rftp.  6.5.       Ant.  11 4.  b.      jpro.  £1.  110.      lOHep.  Q7.  b.)        (m]   Hi),  ifi^   Kiix    in  »   writ 
lif  error  betwefoe  Br«c«  «nd  ibe  Quceoe  in  the  Ezcbequer  cbamber,  Mich.  SB  6c  %9  Klu 
Miter  Goaerfal  &  Comerrtl  i»  acpo^ut  m  the  KuiK*i  bench.  [a]  32  E.  3.     Cc^aVir.  v5. 

Vi<l.  Sea  484.  485.  (Poft.  282)  Vjd.  Se^.  58.  13  E.  3.  e«rr.  26.  15  L.  3.  AH*.  3!^;*. 
17E5.  6.     IBAffS.    35 Aire; 

If  the  matter  ai^d  fubflance  of  the  iflae  b^  fbuad,  it  is  fufpcient, 
a^  Littleton  himfelfe  fayeth  hereafter. 

Elloppells  which  bind  the  intercft  of  the  |and,  09  the  taking  oF^i 

^  leafe  of  u  man's  o>yne  land  by  deed  indented,  aiid  the  lik^,  bein^ 

^  fpcciiijly  found  by  t)ie  jurie,  the  court  ought  to  Judge  according  t« 

ihe  fpeciall  matter  \  for  albeit  efloppels  regularly  mufl  b^  pleaded 
and  relied  upon  by  an  apt  cpnclufion,  and  the  jury  is  fwqrnp  ad  veru- 
fatem  diccndam,  yet  when  they  finde  vtritatemfa^cii^  they  purliie  well 
(ft]  1 H.  4. 6.  b.  their  oath,  and  the  court  ought  to  adjude^e  according  to  laiv,  [6]  S9 
27  H.  8.  2«.  b.  may  the  jurie  find  a  warrantie  being  given  in  cvid«uc0,  though  it 
Lib^i^f  ^  vs  ^^  not  pleaded,  becaufe  it  bindeth  tbi  right,  unlef^e  it  be  iu'awrit 
l<«wlml"cafei     of  right,  when  the  mife  is  joyned  upon  th«  me^re  right.  ' 

<c  ibid.  Piedori  cafe.  Hil.  31  Kliz.  bettveeue  Sutton  and  Dicons  iu  the  Cnmnion  Place*  the  atfa 
of  the  le.tft  for  vearrs  by  deed  indented.  34  E.3.  Druit,  «9.  (Vofi.  Z$i,  '  hfiU  47/^, 
Poc.  Pla.164.    PolL283.     Cro.  El.  141.)      '  >       .  i^ 

M  r  R.  2.  ^4;]  After  tlie  vcrdift  recorded,  the  jury  cannot  v^ry  from  r^  « #    u  1 

PlTciii^Fre-  *^'  ^^  *^^^*^^^  ^^  ^*  recorded  th'cy  may  vary  froaj  the  firAl^^T-  OJ 

man's  cafe  jil.  o^«2r  of  their  verdift,  and  that  verdi<^  which  is  rjecorded /hail  ft^^ - 

11  H.4.  2.  alfo  they  niay  vary  from  a  privy  verdict. 

20  A£  If.  An  iflue  found  by  verdid  rfiail  al waves  be  intended  Irue  untill  it 

5f  a  if*  ^^  reverfed  by  attaint,  and  thereupon  upon  the  attaint  Jfo  fimrfedeat 

flL^.M.  "  gr^tabk  by  law.  r      /»        -T 

P,alch.  24^.  8-  If  the  juric  {|/ter  ihe.ir  ^vide;Qce  gW^  un^o  th^m  $1  thft  bam. 
t^A^^  ^S^i^°^  ^^^  ^^  ^^^^^  owne  charges  eat  or  drinke  either  before  or  after  they 
in  aTw**"  ^^  ^S^'ced  on  their  verdidi,  it  is  finable,  but  it  (hall  qot  ayoi4  t^ 
Bench.  verdid ;  but  if  before  they  be  agreed  on  iheir  verjii^^  ^4hfiy  «ate  <or 

11  H.4. 17.  drinke  at  tjie  4:harge  of  the  plaintife/  if  the  verdidl  bf  givi^  f^ir 
.35  H.  6.  hiin«  it  Ihail  avoid  the  verdid:  but  ;f  it  be  given  for  the  d^ieaiapt^ 

Examin.  17.  "  , 

29  11. a. 37.    pier.    (1  Vent.  125,)    >5  H.  8.  $5.    ^et  jf  £Jiiz.  8L8.     14  H.  7.  f ,    iQOlLT.f 
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hibiU  not  avoid  it,  Sp  fie  i  conver/o.  [d]  But  if  after  they  be,  [rf]  Pufch.  6  B, 
•fieedon  their  veidid  they  eat  or  dnnke  at  the  charge  of  him  for  ^-  '"pj*^  ^"*' 
irhoiu  ihey  doe  pilie,  it  fliJl  not  avoid  the  verdid.  "**'* .      *• 

[e]  It  the  pluintiVe  iifttir  cvidencfe  giTtn,  luid  the  jury  departed  [c]ii  H.  4;16» 
from  the  barre,  or  any  for  him,  doe  dehver  any  letter  from  the  17'.  ,3  Mar. 
pldintife  to  any  of  the  jory  coQcerning  the  matter-  in  iflbe,  or  any  y"^^^  n?*^*  \, 
evidence,  or  any  efcrowle  toucliing  the  matter  in  iflue,  which  was  fupr*,  *  '  ^ 
iot  given  in  evidence^  it  flmll  avoid  the  verdid,  if  it  be  found  for  (2  lioll.  Abr. 
the  plaimife^  but  hot  ii  it  be  found  for  the  defendant,  ^  fie  e  713.814. 
tOKVfrfoi     But  if  the  jury  carry  away  any  writing' uhfealed,  which  1 1  «?«•  !*• 
wasgivedin  evidence  in  open  coUrti  thislhali  not  avoid  their  Ver-  gid'^ls /^^' 
did,  dloeit  they  Ihould  not  have  carryed  it  with  them*  Pafch.  6  E.  6. 

By  the  la^  6(  England  a  jury,  after  their  Evidence  given  iipoh  the  nbi  fupri. 
iffus,  oiight  to  be  kept  together  in  fome  conveniient  place,  without  (Mo.  45e. 
meat  or  drinkb,  JSre  or  caudle>  which  fome  bookes  [J]  call  aii  im-  ^.^  7 1^^745, v  - 
pfifooment,  and  withbut  fp'eech  with  ahy^  unlefie  it  be  the  bail ife,  [n^4Y:,$.7^. 
ai)d  with  him  onely  if  they  be  agreed.     Aftfcr  they  be  agreed  they  ^1  Cro.  jLc. 
auy  in  ca^jfes  between  party  and  party  give  avferdidj  and  if  the  141.  6i«.) 
court  be  ri'fen,  give  a  privy  vferdid  before  any  of  the  judges  of  the 
court,  and  Ihen  they  may  eat  and  driiikc,  aiKl  ihe  next  morning 
mopen'coiirt  th^y  may  <iithi6r  affirme  or  alter  tliiir  privy  verdi^l> 
and  that  which  is  given  in  court  ftiall  ftaftd.     But  m  criminall  cafes 
of  life  or  member,   the  jury  can  give  no  J^rivy  Verdi^,  but  they 
tnuft  give  it  openly  in  court*     And  herCby  appeareth  another  di- 
Tifion  of  v^rdids,  tiz,  a  publique  verdid .  opertly  given  in  courts 
tod  a  privy  verdid  given  out  of  the  court  before  any  of  the  judges^ 
ts  is  ^orefaid^ 

A  juiy  fwome  and  charged  in  cafe  of  liffe  01*  member,  eannbt  b^  «!  E.  3.  in^ 
ifcbarged  by  the  court  or  any  other,  but  they  ought  to  give  a  (^"'*  ^^-  ^* 
verdid.    And  the  king  cannot  be  non-fuit,  for  be  is  in  judgement  ^  ^^'  ^^"^ 
^(  law  ever  prefent  in  co^rtc  but  a  tommon  perfbn  may  t^  aon* 
Ittit 

"  En  qjjife  ke  n(yoel  dijfeifiny  ott  en  qfimn .  auhr  a^ion,  ^c*     Here  W.  f,  cap.  30k 
•tis  to  bee  obferved,  that  a  fpeciall  verdidt,  or  at  large,  may  be  ^H.  4, 11. 
^iven  in  any  a^ion,  and  upon  any  iflbe^  be  the  iflue  generall  or  fpe-  2  «'  •  f|' 
ciall;  and  albeit  there  be  fome  contrary  opinions  in  our  bookes,  yet  .gj  ^3  ^^^ 
^e  law  is  noW  fettled  in  this  pdLnt.  verdit.  br.  85. 

11  KItf.  Dier. 

'*  Pn  que  Je  tejbr  enha^'    Here  it  appeareth  that  the  conditiou  *W,  «a4i 
is  executed  by  re-entry,  and  yet  the  leflbr  after  his  re-entry  (hall  ^^^J"  284^861 
^^  by  thte  opinion  odittietoHy  piead  the  condition  without  (hewing  45  j^£  3j^ " 
the  deed^  becaofe  he  wus  pjirtie  and  privie  to  the  condition,  for  the  96 11.  &  a. 
P^ies  miift  (hew  forth  the  deed,  unlcife  it  be  by  the  aA  and  wrong  44  £.  3. 44. 
^f  his  adverfarys  as  hath  beene  faid ;  [m]  but  au  eftranger  whick  is  *'•  *»J- C^'on.  94. 
not  privie  to  tlie  condition,  nor  claimeth  under  the  famcf  as  in  tke  ^  ^  '^^ 
cafes  aboVefaid  app^arelh,  (hall  not  after  the  condition  is  exectxt«d  pt.  CuiA.  92. 
^  pleakiing  be  inforced  to  (hew  forth  the  deed :  and  by  this  diver*  9  U.  7^  3. 
"fitie  aU  the  bookes  and  authorities  in  law  which  feeme  to  b«  aA  va^.   *  ide  lib,  9. 1?, 
nance  are  reconciled.     See  alfo  for  this  matter  the  £e&\m  next  i^^^*'^™*"'; 

.otber,  Atiitfaorities.    31  AIT  pU  21.   •  10  H.  4.  9« .      trri  See  aore  before  in  this  chapter^ 
iea.365w    (Sid.  36i?.    6  Hep.  38  } 

"  tn  recognitors  del  qffife  poient  dirt^  ^'C*    ^^^^^  ^  'Appeareth  10  AC  p.  9. 
^th^  jurors  m^v  finde  the  ia^  albeit  the  deed  be  «Qt  ihewed  m  :1  ^J  !j?- 

*  1?  ^  ^  •  J  17  Au  W« 

f  3  wdeoce,  jjAlt*!, 
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evidence,  and  the  rather  for  that  the  condition  upon  the  livery  (cis 
Hath  beeae  fdid)  is  good,  albeit  there  be  no  deed  at  ail. 

r  H.  5. 5.     9  E.  4.  $6,     18  E.  4. 12.     15  £.  4.  16.  17.     11  H.  7.  22. 


23  Aff  2. 

44  E.  3.  n. 

10  H.  4.  9. 

(.\ut.  225.  Cro.  Jac.  536.) 


"  Ei  prUroni  k  difcreiion  desjvjlices,"  That  is  to  fay,  they  (hav- 
ing declared  the  fpeciall  matter;  pray. the  dilcretion  of  the  juftices ; 
which  is  as  much  to  fay^  as^  that  they  would  dilcenie  what  the  la^ 
adjudgeth  thereupon,  whether  for  the  demandant,  or  for  the  tenant : 
for  as  by  the  authoritle  oi  LitiUton,  dijcretio  eft  di/ce  mere  per  Ugem, 
^yidjitptjivin,  that  is,  to  difcerne  by  the  right  line  ot  law,  and  not 
by^  the  CI ooked  coid  of  private  opinion,  which  the  vulgar  call  dil- 
?      ;  I       CTtiiont  Si' ct  jure  difccdasyxdguseris^  Sf  erifnt omnia  omnibus  incer^ 

Lih.  Irt.  fo.  i..     ia :  and  therefore  conimifTions  that  authorife  any  lo  proceed, yeci/n* 
etfe  de  Sew«fri.    dumfarMS  dtfcretiones  vcjira^,  is  as  much  to  fay,  d&y  fecundum  legem 

Sf  confaetadiiicm  Angtia:, 

"  Car  cibien  c&me  lesjvrors  potent  over  convfance,  SfC."  Hereby 
it  appeareth  that  they  thut  have  conufance  of  any  thing,  are  to  have 
Conul^ncealfo  of  all  incidei'.ts  and  dependents  thereupon,  for  an  in* 
cident  is  a  thing  recefTaiily  depending  upon  another. 


i  *    • 

i  E  3  17.  In 
Graced'*  cafi'. 


If  a  died  be  made  anJ  dttcd  in  d  forruine  kingdome,  of  fooS  a  1 
iands'w.thin  England, yet  if  Lver  e  and  feiftn  be  md^tjecun-  ^^  '  '•* 
dumfonndm  cartcc^  the  land  hidll  paflV,  for  itpalTeth  by  the  liverie. 


367. 


^cjp  V  m'*ftneh  mdnfier  eji  de  fioffe- 
,  mefU  en  fee,  ou  done  en  !e  taile, 
fur  conditiofiy  coment  que  nul  tfrrip- 
Jure  uwine  fuel  fail  de  ceo  *.  AVjfi- 
t^oinexji  dit  de  verditi  a  large  en  (jfff^t 
S^r.  eh  mefme  It  mdiiner  eft  en  brief e 
d'entre  foundue  fitr^  diJjeiJiH ;  et  en 
touts  outers adt ions  oh  lesjujtices  voy- 
Jent  prender  le  veiditl  a  large,  y^  la 
^n  tiel  verdi6l  a  large  ejt  Jait^  la 
manner  del  entrie  entire  ejt  mis  en 
njue,  ifc. 


T  N  tlic  fi^me  manner  it  is  of  ti 
feofiemeht  in  fee,  or  a  gift  in  taile, 
upon  condition,  although  no  writing 
were  ever  made  of  it.  And  as  it  is 
fayd  of  a  ve'rdidt  at  large  in  an  affife^ 
8cc.  in  the  fatne  manner  it  is  of  a  writ 
of  entrie  founded  upon  a  dilfeilin ; 
and  in  all  other  actions  where  the 
juiUces  will  take  the  verdict  at  large, 
there  where  fuch  verdic^l  al  large  is 
mxide,  the  roanner  ofthe  whole  entrie 
is  put  in  the  iil'ue,  8cc. 


^9  Ttfp.  13.) 
S«»e  I  he  lection 
■n(>xt  toito  «uig. 

(10  R  p.  110. 

Ant.  2^0) 


AND  it  is  to  be  obfei-ved,  that  the  court  cannot  refufe  a  fpecial! 
veidiil,  if  it  bee  pertinent  to  the  matter  put  in  ifliie.     See  the 
feftion  next  preceding. 

..  "  Verdif}  a  large."  It  is  called  a  verdift  at  large  b^aufe  It 
lindeth  the  matter  at  large,  and  leaves  it  to  the  judgement  of  the 
court:  or  it  is  Ccilied  a  fpecial  verdict,  becaufe  it  fiiideth  the  fpe*- 
ciall  matter,  &c.  •  So  as  hereby  it  appeareth,  that  a  veidid  (as 
hath  beene  fdi'd)  is  twofold,  m.  a  verdid  at  large,  or  a  fpeciall 

verd^it. 


'f^^c.  L.  and  M.  and  Roh.     '.  nature  de  matter  'mt  en  riffue^  L.  anil  M. 

t/^  /«  ou  tid  'vcrdia  a  targe  fait  U    and  Rob. 


Lib.  3. 


upon  Condition. 


Sea.  368,  369 


♦frdict,  (which  is  all  one)  whereof  LittUion  here  fpeaketh  ;  aiid  a 
pnerall  v^rdid  that  is  generally  Ibund  according  to  the  iflue,  as  if 
ie  iffuc  be  not  guilty,  to  fi^de  the  purlie  guiltie  or  not  guiltie  ge- 
nerally, 4*  fie  ae  catcris.     There  is  alfo  a  verdidt  given  in  open  See  ihc  next 
coort,  and  a  privy  verdit^  given  out  of  court  before  any  of  the  j>rcccding 
j»N^i:es  of  the  court,  fo  called  becaufc  it  ought  to  bee  kept  fecretaud  fc^on* 
priv;e  from  each  of  the  parties,  before  it  be  affirmed  ui  court. 


Sea.  368. 


TIE  it  at  del  cafe  Von  Venquefl 
poit  dire  lour  verdid  a  large, sits 
:  'Uint  prendre  fur  eux  h  conufance 
'k  '.a  leg  fur  le  fnafter,  Us  poient  dire 
f-^Hr  verdid  generatment,  come  eji 
^^ii  en  lour  charge ;  come  en  le  cafe 
"rantdit  Us  puicnt  bien  dire,  que  le 
h}'*r  ne  difjeifa  pas  le  leQeCy  sUls 
'uUnty^c. 


A  LSO  in  fuch  cafe  where  the 
"^  enqueft  may  give  their  verdidl 
at  large,  it*  they  will  take  upon  them 
the  knowieda;e  of  the  law  upon  the 
matter,  they  may  give  their  verdidl 
generally,  as  is  put  in  their  charge ; 
as  in  the  cafe  aforefaid  they  may 
well  fav,  that  the  leflbr  did  not  dif* 
feife  the  leffee,  if  they  will,  &c. 


^LTHOUGH  thcjurie  if  they  will  take  upon  them  (as  LiY-  (8  Rep.  65.) 

tleton  here  faith)  the  knowledge  Of  the  law,  may  give  agencrall 
vffdift,  yet  it  is  dungcrous  thr  tliem  fo  to  doe,  for  if  they  doe  mif-  ,  ; 

*L«  the  law,  they  runne  into  the  danger  of  an  attaint ;  therefore  to   (4  Rep.  53.) 
Siid  tlie  fpeciall  m.ittcr  i^  the  fafcfl  way  where  the  cafe  is  doubtfull. 


128.  b.] 


Sea.  369. 


TTEM  e^  mef/ne  h  dafe^Ji  le  cafe 
ffdt  tiel,  que  apres  ceo,  que  le  lejjor 
(tvit  enter  pur  default  de  paymenty 
^c,  que  le  lejje'uft  enter  fur  le  lejjor y  et 
Ujf  dijjeifi/f^  en  cejl  cafefi  le  hfl'or  ar^ 
^(dgnevn  afjife  envers  le  leffee y  Ic  leffee 
fui^puit  barre  de  I'affife ;  car  ilpoit 
Reader  enveri  luff  eu  bary  content  le 
Iffjor  que  eji  plaintifejift  un  leafe  at 
^^ifendant  pur  terme  defd  vie,fcvcmt 
Ic  reverjion  alplaintifcy  qud  eji  bone 
plea  ek  barrCy  entant  queil  contift  le 
reierfwn  ejlre  a  I  plaint  if e.  *  En  ceff 
w/e  le  plaintifenad  f  afcun  matter 
Jiluy  ayderyjorj'quele  condition  fait 
f»rle  leas,  et  ceo  il  ne  poet  pleadery 
par  ceo  que  il'tCad  afcun  efcripture  de 


ceo: 


A  LSO  m  the  fame  cafe,  if  the 
cafe  were  fuch,  that  after  that, 
that  the  IdTor  had  entred  for  default 
of  payment,  8cc»  that  the  leffee  had 
entered  upon  the  lefTor,  and  him  dif- 
feifed,  in  this  cafe  if  the  kffor  ar- 
Tuigne  an  afllfe  againil  the  lefiee,  the 
lellee  may  barre  him  of  the  aflife  ; 
for  hee  may  pleade  againft  him  in 
bar,  how  the  lefTor  who  is  pi.  made  a 
leal'e  to  the  defen.  for  term  of  his  life, 
favingthe  reverfion  to  the  pi.  which 
is  a  good  plea  in  bar,  infomurh  as  hee 
•acknowledges  the  reverfion  to  he  to 
the  pi.  In  tiiis  cate  the  plain tif  hath 
no  matter  to  ayd  himfelfe,  but  the 
condition  made  upon  the  loale,  & 

this 


*  £/ added  in  L.  and  M.  and  Roh. 


f  afiun  not  in  L.  and  M.  nor  Roh»      ^ 


r4 


% 
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ceo :  ct  entant  ^ve  ilnepoet  refponder 
a  I  bar/e,  H  jhia  bane.  .  ILt  ijjint  en 
ce^cafappyesveier^Que  home  eji  \  di)'" 
JeiHe^  et  unrare  il  tutvera  ojjije,  jEi 
uncomfiit.  I^Dj^  Jhit  plaint  if e,  ^l  le 
lejfor .  defendant^  il  JbanerxL.  l^  leffet 
per  verdict  d'ajhje,  S^c,  .  Mes  ch  ceji 
^afe  I'ou  le  iefjee  eft  defendant,  Ji  il 
M  voile  plead  le  dit  plea  en  bj^rre, 
mes  plead  nul  tort,  nul  diljeijin, 
donques  le  lefjor  rccovera  per  ajjife, 
C^uia  quit  fi'praj 


^  —f 


1 

%i  Ait.  S8. 
10  Air.  16. 
^6  H.  0.  Bar.  9. 

SI  Afl*.  «6. 
39  AfT.  3. 
43  Afl*.  t%, 
41  AiT.  3. 
118  E.  3. 
Aff.  77. 
tJl  E.  3.  ibid. 
§7.    18  Art*.  24. 

£  F.i  2.0v(  rV46. 
l^nl.  201.  a.) 


Se6l.  37(J. 

,      ••       .    . 

thisjie  cannot  plefid,  betatifehe  hatfx 
not  any  writing  of  this:  and  inafi^ 
much  as  he  cannot  aniwere  ihe  bar, 
hie  <hal  be  barred..  ^  And. lb  in  this 
cafe  yoji  may  lee  that  a  man  is  dif- 
ieilied,  &  3'et  lie  Ih^  not  haveaflife. 
And  yet  if  the  IcH'ee  be  pL  and  the 
leffor  def.  he  Ihall  bar  the  lelfee  by 
yerdiot  of  the.aliife,  &c.  But  inthi^ 
cafe  uhere  the  leflee  is  def.  if  he  \\ i! 
not  plCftd  the  faid  plea  in  bar,  but 

I)lead  hnl  ioriy  iud  dij)'.  then  the 
clVor  flial  recover  by  allii'e,  caufd 
^uajupri. 

"  "pUR  ceo  que  il  n'dd  afiun  efcripture  de  ceo,"  Hereby  it  allcf 
uppearetb,  that  albeit  the  condition  was  executed  by  le- 
entrie,  yet  the.  lelVor  cannot  plead  it  .without,  Ihewing  of  a  deed* 
But  ot  tbiB.inattef  luHicient  huih  beetle  faid  before  in  the  two  nexi 
preceding  lections, 

.  "  Quel  rft  bone  plea  en  burred  .lo  a  cafe  where  there  haVc  be^n^ 
fome  varietic  Of  opiiiionb  in  oUr  books,  LittLton  here  cl^erctb  ib*i 
doubt,  ulid  thiit  upoh  a  ^ood  ground.  For  Lee  hinilelfe  reporlcth 
in  our  bookbs,  tbiit.  it  was  lolden  hy  all  the  juftices  of  Engl^S^ 
that  aleafe  lor  hie)  the  reveilion  to  the  plaintiiie,  was  a  good  baire 
in  at*  aflife;  and  alio  that-a  lealfe  Idr.  jitarfes,.  th6  rfeve>fioli  lo  t^e 
plaintife,  mi^ht  bee  pleaded  m  un  ailife  :  and  (0  of  a  feotimeiit  m 
fee  with  warraxitie.  And  herein  the  diverfitife  of  pleading  is  to  Le 
bbferved  ;  for  in  x\{f  oale  here.«ut  by  LiitUton  of  a  leal«for  hfe, 
the  tenant  fhall  i)l3ade  it  in  barre ;  but  in  a  cafe  of  a  leale  for 
yeares, or  an  cftate  of  tenant  by  ftalute  or  tlrgity  the  defend-  r.jnr^  «  1 
ant  Ihall  not  plead  in  bar,  as  to  fay,  aj^ijh  nitty  4  c*  hut  jiith-  -  9*  ^-J 
fie  by  force  of  the  leafc,  &c.  and  conclude,  4*  ijjint/ans  tort.  And 
if  the  tenant  of  the  freehold  be  not  named,  he  (hall  pleade  7/11/  tenant 
d^e  1  ranktene^nent  no/me  en  le  briej'e:  and  m  the  cale  of  the  feoffment 
With  warranty  he  muH  relie  upon  the  warrantie. 


'I 


Seft.  370. 


••  •   • 

'jTEM  pur  ceo  que  tielx  condi* 
f"  tions  font  plus  communement  mis 
&  efperijies  eh  Jails  endentes,  afcu'npe'- 
Jit  chojeferra  icy  dit  (a  toy,  jnovjits) 
de  endenturCy^tt  d^fkit  noil  concur-- 
pants  conditions,  j^  g/J  gjcflvoir^  que 
£,  ( 'endentw  efoit  bipartite,  on  tnpgr- 
we,  ou  quadripartite,  louls  les  partes 

dt 
. ,  » 

J  iiJftiJU^Jafii^  L 
(0  [See  Njte  138.3 


N  D  for  that  fuch  conditions  ari^ 
mod  commonly  put  and  fpeci- 


A 

tied  in  deeds  iixdenied,  Ibmewhat 
Ihall  beehejefaid  (to  thee,  my  fonne) 
of  an  indeutuVe,  (1.)  and  of. a  deed 
bol  (2)  concerning  conditions.  And 
It  is  to  bee  nnderltppd,  that  if  the  in- 
'denture  be  bipartite,  or  tripartite,  or 

quadripartite 

.  and  M.  and  RoH. 

{%)  [See  Note  139.]- 


Lib.  3i  up6h  Condition.  Sea:.  37Gf,. 

4  Cendeninre  ncfont  que  unfuit  en  quadripartite,  all  the  parts  of  the  in- 

/.*'/,  b^rhcfi'un  part  ds  Ctndentwe  eji  denture  arc  but  one  deed  in  law,  ancf. 

imury graiidt  force  et  ejf'eci,  ftcOme  every  p:irt  of  the  indenture  is  of  as 

tjiils  Us  parts  enfembfe*  great  force  and   etW^Ci  as   all   th4 

.  Oarts  together  bb.  (5) 

"  VN  faifs  endcntfs/'    Thofe  ar^  called  by  Hiverall  names,  ai  Vid.fea.2i7*. 

J'ciiptum  indtrtlaiiim^  carta  iitdentata^  fcriptura  indentata^  in- 
itt^MfOy  titcra:  ind^htatit.  An  indeulure  is  a  writing  containing  a 
?rnve)\.nce,  bar  game,,  contract,  covenants,  or  agreements  betweene 
two  or  more,  and  .la  indented  in  the  top  or  (ide  anUverable  to  an-  (Ant.  143.  b.) 
other  that  Lk^w.f^  cuinpiehendeth  tbe  leli  lame  n)atter,  and  ii 
filed  an. indenture^  tor  that  it  a  to  indented,  and  is  called  in  Greeke 

ludeed  bcginneth^  Aire  indcniuraf  crc.  and  in  troth  the  parchment  Lib.  5.  fo.  ?o, 

0?  fKiper  is.  not  indented,  this  is  no  indenture,  becaule  words  cjinnot  Stile's  t-tttc.      . 

r4ike  It  indented.     Hut  if  tlie  deed  be  aftlully  indented,  and  there  ^2    oil.Abr.Jti 

U  no  words  of  indenture  in  the  deed,  yet  it  is  an  ind^ntme  m  *  ^"^*'  ^^''^•) 

1-w;  lorit  ijiay  he  an  itiden'tuie  withoiit  words j  biitnot  by  \Toida  (iRep.  I73.b.j 
v.thaut  indent  in  vi. 


*^  En  f aits  indent.  Ahd  here  it  is  to  be  undedlood,  that  it  (Ant.S5«b  S6.iL,) 
eoght  to  t)€i  in  parchment  or  in  paper.'  For  if  a  writing  be  made  ^^^  ^\  Le>79. 
£pon  a  peece  oi  wood,  or  upon  a  peece  ol  linen,  or  in  the  l)4;-ke  of  4  ^^*^g'^Le'*68 
4 tree,  or  on  aftone,  or  tbe  like,  ^c.  and  the  fam^  Le  fbaled  or  dc-  ^  fi^'  i)Ji  4.' 
I.vfcjed,  yet  is  it  no  deed,  for  a  deed  mud  be  written  either  in  87  H.  6.  9. 
pirchiiient  or  paper,  as  before  is  laid,  tor  the  \vntin^  upon  thefe  >'.  N.B.  i«2. 1. 
» kill  fubjeci  td  allieration  or  corruption.  (*  ^^*^'  ^^^* 

"  Si  Vendcntvrefoit  bipariih,  ou  tripartil€f  au  quadriparfUe^  SfC** 
ll'portite  IS,  when  thurc  be  two  part^  and  two  paftiies  to  the  deed. 
^'tpirtite,  when  there  aretliree  parii  and  three  parties  ;  and  fo  of 
mlr\partiic\  guin^aepdrf^e,  /^-c. 

•••■'.  .      .  J 

"  £/  defait  pblL**  A  deed  ^oll  is  that  which  is  piaiue  without 
inv  indeniiug^  fo  .called  becaufe.  it  is  cut  even,  or  polled.  Every 
''^iA  that  is  pleaded  (Inill  be  mteuded  to  bee  a  deed  poll,  uhlefTe  it  btt 
■iilcaged  to  be  aidentcd. 

^  "  Touts  let  parts  dil  cndtfitnre  nt  font  ftit  ttn  en  ley!*     If  a  mail  '33  fj.  ^5.  24,  ji 
•7  d«e4  indented  make  a  gift  m  taile,  and  the  donee,  dyetb  without  9  H.  6.  3.S. 
^,  ihrM  puJt  of  the  indenture  which  belonged  to  the  donee  doth  ^^'  ^'  *** 
aow  belong  to  the  donor*,  for  both  parts  doe  moke  but  one  dee4  i»  9  g  4  ta ' 


PL  Cooi.  134» 


.  "  ^  cke/cmpart  del  indenture  ^fi  de'auky  grand  farcer  SfC.**  Tliis 
'•$  nunifelt  of  it  ielfe,  and  is  proved  by  the  bookes  aforefaid. 
.  h  IS  to  be  obferved,  that  if  th.e  feoffor,,  donor,  or  lePor  feale  th^ 
part  of  the  indenture  belonging  to  the  feoti'ee,  &c.  tlie  indenture  is 
^>d,  albeit  the  £eofifee  Qever  lealeth  the  counterpart  belonging  ¥d 
^feoffor,  4c. 

<l}tSce  Note  140^.1 


Bedt 


Lib.  3^.     Cap* 


%j  • 


Of  Eftat^N 


Sea.  37 i 


Sea.  371. 


[229.  I 


'ZT  2'  feafauce  de  indenture  r/i  en 
dtux  mauefs.  Un  e/i  dejaire 
fux  en  le  tierce  perfon,  tin  outer  ejl 
defaire  enx  en  ie  primer  perfon.  Le 
feafance  en  le  tierce  petjon  ejt  come 
en  tie! forme. 

•  Haec  indentura  fac^a  inter  jR.  de 
P.  ex  una  pnrre,  &  V.  c!e  D.  ex  al- 
tera pHrte,  teflatur,  qu6  pr3erli<?tus 
J{.  de  P.  dedit  &  concefiit,  &  hac 


AND  the  making  of  an  incientuic* 
"^  is  in  two  manners.    One  is  to 


make  them  in  the  third  perfon.  An- 
other is  to  make  iheni  in  the  firft 
peHon-  The  making  in  the  third 
perfon  is  in  tjiis  forme. 

This  indenture  made  between  R.  of* 
P.  of  the  one  part,  and  V,  of  Y).  of 
the  ntJierpart,  witncjjcth,  that  thefaid 
R.  o/'P.  hath  <rrantedy  and  by  this 
prcefcnti  carta  indentat&  confirmavit  prejent  charter  indented  cortfirmed  tr> 
prajfato  V',  dfe  U,  talem  terram,  &c.  the  aforefaid  V.  of  T),fuch  tandy  6;r, 
Habendum  &  tenendum,  *  &c.  fub  To  have  and  to  hold,  S^'c,  uvon  cohdi- 
conditione,  f  &c.  In  cujusrei  tciti-  tion,  ^r.  In  mtncjj'e  whereof  the 
moniiim  partes  pi^di6(a»>  figiJla  iba  parties  aforefaid  to  thefe  prvfenti  in- 
X  praefentibus  alternatim  appofue-  terchangeabtj/  have  put  their  feales^ 
runt.  Veljic:  In  cujus  rei  teftimo-  Or  thus:  In  n'itne[le  tchereqf  to  the 
nium  uni  parti  hujus  indentura:  ofie  part  of  this  indenture  remaining 
penes  prafatum  V.  dc  D,  remanen-  rviththe  fnid  V^  of  D.  thefaid  K. 
ti,  praediut*  iJ.  de  P.  iiglllum  Ilium  o/P.  hath  put  hisfealcy  end  to  the 
appofujt,  nheri  \exh  parli  ejufdeni  of  her  part  of  the  fame  indenture  re-- 
indentura^  penes  R,  deP.  remanen-  maiuin^  with  the  f aid  K.  of  P.  the 
ti,.idem  f^  de  i).  iigiUum  fuum  ap-  j'aid  V,  of  D.  hath  put  his  feafe» 
pofuit.     Dat',  &c.  ^ Dated,  ^r. 

Tiel  endcnture  cjl  appel  endenture        Such  an  indenture  is  called  an  in- 
fait  en  le  tierce  perfon,  pur  ceo  (pie    •'tnt ure  made  in  the  third peribn,be- 


les  verheSy  Sfc.  font  en  la  fierce  perfon. 
Fa  tiel  forme  d'enden tares  eft  de 
pluis  fare  feafance y  pur  ceo  que  ejl 
pluis  communement  ufe,  S^c. 


caufe  the  verbes,.8cc.  are  in  the  third 

perfon.     And  this  forme  of  indcii- 

lureii  is  the  moft  fure  making,  be- 

.  -caufc  it  is  moft  commonly  ufed,  8cc. 


oy:.  3. 18.  , 

Vidi*  ihe  books 
atu;e  rehearCed. 


VHe  40  K.  S.  i\ 
7  H.7.  14/  . 
Dier28H.8. 19. 


"  J7T le  fcafoftCc  deli f: denture rjt  en  dewx maners,  S^c."    Here  is 

another  of  our, author's  perfect  divifions.     In  this  and  tli*i 

next  fe<?hoit  following  Ulilcton  doth  illuftrate  his  meaning,  by  fettlng 

tiowne  foi'mes  and  examples  which  do  effectually  teach. 

In  thefe  two  formes  there  are  to  be  ohlerVed  (aniongft  other) 

three  generall  parts  of  the  fame,  viz.  the  ipremifes,  the  nabenduiu^ 

and  the  in  cujus  rei  tejlimonium*     But  hezeot  hath  been  fpoken  at 

l.b.2.  fol.4&5.    large,  Scd.  1.  4.  4"  40  ;  for  Littleton  Ipeaketh  liot  here  of  the  deli- 

Gocldard's  caie.  y^f^^  jju^  onelv  of  the  context  or  words  of  the  deed, 
(Ant.  6.  a.)  '  •' 

"  Pur  ceo  que  fjt  le  pluis  commxhiement  ttfe.*^  Here  it  appeareth 
ir  Eliz  Dicr  ^^^^  \vhich  is  moit  commonly  ufed  in  conveyances  is'  the  fureft  way. 
54?.  i  R.  S.  '^  c&Mwvni  obferxantid  non  eft  rccedendum^  4"  fninhni  muianda  Jvnt 
14  H.  6.  20.  qute  ccrtam  habuerunt  vitcrprctadonern.  Magijter  rcrum  ujus.  It  is 
l!ab.  12  H.4.12,  provided  by  the  (lututeof  3^  E.  3.  cap.  4.  that  ull  pc'nal  bonds  in  the 
50Air.:5i.  ^Ijird 


•  6^f .  not  in  L.  and  M.  nor  Rob. 
f.  &c,  not  i.]  L.  and  M.  nor  Roh. 


%  pr^fintiRiSi  not  in  L«  and  M.  nor  Rob. 


Lib. 


5. 


Upon  Condition. 


9e6l.  3?2. 


.-J 


1  third  perfon  be  void  and  holden  for  none,  wherein  feme  of 
'M>ur  bookes  [d]  (eem  to  differ,  but  they  being  rightly  under-  [rf]  40  E.  3.  l. 
L(vi,  there  is  no  d;nercnce  at  all.     JPor  the  ftatute  is  to  be  intended  *  {f  •  ^-  ^^* 
:  -trt.la  tiken  in  oihtr  courts  out  of  the  realme,  and  io  it  appeareth        '   * 
t;  rbe  p.eapiljle  or  ibut  aCt.  And  it  was  principally  intended  uf  the 
f  arts  at'/JwjTe,  and  fo  it  appeareth  by  jultice  Hankford,  in  2  f/.  4'» 
tnvhicb  courts  Lends  were  taken  in  the  third  pei  Ion,  fo  as  fuch 
t'-iHs  inadti  out  of  the  realm  are  void  ;  but  other  bonds  in  the  third 
r-  ic'Q  are  rjelolved  to  be  good,  as  wel  as  indentures  in  the  third 
>rlo3,  by  the  opinion  of  the  whole  court  in  8  £.  4.  (1) 


si"  ^    ^ 

Se6i;,  372. 


JEfeafuhre  de  indenture  en  h 
^  pit  flier  pejj  on  e,i  *come  en  tie! 
^')rf::e.  Omnibus  Chritti  fitieiii)us 
««<'  fjiios  praefentes  Ijteraj  indcntatiu 
Kiveneiiat,  ^.  de  B.  faiuteai  ia  oo- 
'31510  feinj<iternam.  Soiatis  uie  de- 
•i'l^*,  coiiceiliHe,  &  h&c  pra»fenti 
'::ru  luea  indentat^  coaiirLoiire  C. 
^^'  I),  taiem  terrain,  &(\  Fel  fie : 
^w. !!  pritfentes  &  futuri,  quod  ego 
^•nt-  /I.  dedi,  coiiceiii,  &  hie  prc^- 
'"'iii  carta  iHti  indentat^  coniinnavi 
^'  dc  /).  talcin  terrain,  &c.  Haben- 
^m  f  ic  tenetidiun,  &(*.  Tub  coivii- 
t:une  lequenti,  &c.  In  oi»jiis  rei 
•tltunonium  tam  ego  praidktus  J, 
^*  6.  qiiain  pra^dictus  C.  de  i).  his 
'i^'ieiuuris  ligilla  hoftra  alteniatim 
^rKuimus.  Vet  fie:  In  cujus  rei 
Hioionimn  \  e^o  prxfatus  A,  uni 
F^ni  hujua  iattemuriCligillum  meuin 


'T'HE  tnaking  of  an  indenture  in 
the  iirft  perlbn  is  as  in  this 
forme.  To  all  Cknjlian  people  tQ 
whom  thefe  prefents  indented  Jhall 
come^  A.  ofh.  jends greeting  in  our 
Lord  God  everlajiing.  Know  yee  fne^ 
to  have  given,  granted,  and  by  this 
my  prejent  deed  indented  conjirnied 
to  C^  oj  D,  fuch  land,  S^c,  Or  thus : 
Know  all  men  prejent  and  to  come, 
that  I  A.  o/'B.  have  given,  granted, 
and  by  this  myprefent  deed  indented 
confirmed  to  C-  of  D.  fuch  land,  ^r. 
To  have  and  to  hold,  ^c.  upon  condi- 
tionj'ollowing,  S^c.  In  zcitnelje  where- 
of, afaell  I  the  faid  A.  oj  II.  as  the 
aforcfaid  C.  of  jj.  to  thcje  indentures 
have  interchangeably  pat  our  ftalesl 
Or  thus:  In  tvitne-lje  whereof  I  the 
aforcfaid  A.  to  t/ie  one  part  of  this 
indenture  have  put  my  feale,  and  to 


j»?|'ofni,  alteri  ver6  parti  ejnl'dem     the  other  part  of  the Ja/ne  indenture 

i).  iigil-    the  faid  C.  of  D.  luith  put  his  feale, 


'••mura  praedidta?  C.  de 
^'•a^  I'uum  nppoliiit,  8cc. 


i^c. 


[jERE  Li/Z/f/ort  fets  down  three  formes  of  deeds  indents  in  the 
lif  It  per  Ion,  Ijrttis  via  per  etempla,  tonga  per  pncccpta.  J  t  is  re- 
w.f-ie  toi  eVene.  fiudent  to  get  preildents  rind  approved  lorines  not 
'*nyot  ileeds  according  fo  the  example  ot  Littleton,  but  of  fines,  Vid.Se^  Sn. 
•^  ether  conveyances,  a^3  aflurances,  and  Ipeciailyof  good  and 
i«rtKt  pleading,  and  of -the  rit^ht  entries,  and  formes  of  jud^^e- 
^o'«,  which  will  ihind  him  m  great  Head,  both  while  he  ftudies, 
^4i(er  when  he  lliall  give  cobniell.  It  is  a  fafe  thing  to  tbllow 
approved  prefidents,  tor  nihil Ji?nul  tttventum  rjl,  ^pttjtttum. 


•  cm  not  in  L.  and  M.  nor  Roh. 


X  >^  prafatas  li,  not  irt  L.  and  M.  nor 


t «  Unmium,  out  in  L.  and  M.  nor  Roh,     Ro.^. 

%^)  Sec  Mr.  R^ves^t  accurate  and  learned  Hidory  of  the  EngUlh  Law,  vol.  s.  p.  67. 


Sea. 


!.ib.  3.       Cap:  3:  Of  Ellah-. 


2^ 


Sea.  3^3,  3f  4: 


Sea.  573. 


A  N  i)  It  ibemeth  tKat  fucb  in^cri: 
"^^  ture  which  is  made  in  the  firil 
perfon  is  as  good  in  law,  as  r^j.^rx  y* 
the  indenture  mlide  in  the  t-  J  •  D 
third  perfon;  when  bolh  ptirties  have 
put  to  this  their  Ibales;  for  if  in  the 
indenture  made  in  the  third  perfonj 
or  in  the  firft  perfoili  mention  be 
made  that  the  grantor  oiiely  hath  put 
his  feale,  and  not  the  grantee,  thca 
is  the  indenture  bn'ely  ihe  deed  of 
the  grantor:    But  wher^  mfention  is 
made  that  thte  gitirttee  hath  put  to 
his  feale  tO  the  indenture,  8ic.  then 
is  the  inUenturc  its  well  the  deed  of 
the  grantee  as  thfe  debd  of  thfe  gran- 
tor. "  So  is  it  ihfe  debd  of  tbem  both, 
and  alfo  each  part  of  the  indenture  is , 
the  deed  r)f  hoth  pcarties  in. this  cafe. 

\'2  Inft.  C73.        "LI  ER  E  is  to  be  obreryed,  that  albeit  the  wbrdb  in  this  indenture 
i\ni.6'i.  b.  •'■be  oncly  the  words  of  the  Tcofibrj  yet  if  the  feoffee  put  his  fealc 

fc  Hull.  Abr.2?.)  ^Q  ^jjg  Q^g  jj.^rt  of  the  irideiiture,  it  is  the  deed  of  thfem  both.    And 

in  this  fpeciiiii  ciii'<i  to  make  it  the  dfe^d  of  the  feblfecj  it  appeareth 
by  L2f?/e/o>^iha^  mention  niiflt  be  made  ih  the  deed;  that  bee  hath 
put  to  his  ihA*S.  f  )r  that  he  is  no  way  made  ^artie  to  make  it j  being 
made  in  the  lirft  perlon;  bttloi*>^^ly  by  thfe  claufeof  putting  his  feale 
therelinto.  Othcrwifc  it  is  of  a  deed  indented  in  th^  third  peiioo, 
us  before  it  appearetl),  fc^r  there  Iw^e  is  made  partie  to  the  deed  in 
the  bei;iiuiing.  ySnd  Jsittlttona  rule  is  tnicj  that  every  part  of  art 
indenture  is  the  dede  of  both  paities ;  for,  as  it  hath  beene  faid) 
l^otli  parts  make  but  one  deed  in  law  in  that  cafe. 


iutr  fait  en  le  three  ferjov,  quant  am- 
hidmx  parties  out  a  ceo  mije  tour 
fea/s;  car*fi  en  IHndehturejait  en  le 
tierce  perfoii,  oU'eh  le  primer  perfon,  f 
\  mention  f Jit  fait  que  le  grantor  avoit 
mife  fofeme'nt  foti  feule,  6^  nemy  le 
»mtintee..dof)<ji(es  ejt  CindOtture  tant 
^i'nlemcht  ie  fad  Icgrauntor.  Mes Vod 


i 

donques  eft 

fait  le  grailtTse  come  lejhitle  grantor. 
Jffint  il  e/l  tefail  d\mbideux,  i^ 
curt/  chefcicfi  part  de  I'indcnture  cji 
le  fait  d'limiidettx  parties  en  tiel 


Sect.  St-i. 


J^  TEM  fi  ejiatefoit  fait  per  indent 
■*  ture  a  un  home  pur  terme  de  fa  tie,- 
le  remainder  a  un  outer  en  fee  fur  cer^- 
taine  condition,  ^r.  Sf  fi  le  tenant  a 
terme  de  vie  avoit  misfdnfeale  at  part 
de  V indent  lire,  &,  piri^  momjlii)  U  que 
ejl  en  le  remainder  entre  c*!  la  terre 
perforce  defon  remainder,  S(c.  en  ceji 
cos  il  eji  tefius  de  perfonner  touts  les 

conditions 

II  ifue  efi,  not  Tn  L.  and  M.  nor  Rob. 
*  Ji  not  in  L.  and  M.  nor  Roh. 
\/t  addid  ii.  L.  and  M.  and  Roh. 


j\  LSO  \i  arieft'ate  tec  made  by 
•^^  indenture  to  one  for  terme  of  his 
life,  the  remainder  to  another  in  fee 
upon  Hceftainec'ohditioni&Ciand  if 
the  tenant  fof  life  have  put  his  feate 
Vo  the  part  of  thcindcnturlBjand  after 
dieth,  and  fi'e  in  the  remainder  en- 
^reth  into  the  land  by  fol'c^bf  his  re- 
mainder, &,c.  in  this  cafe  hee  is  tied 

to 

tfin/rah  not.in  L^i^d  M.  nor  Rotr. 
.  tl  'i  sdded  ia L. sndM. and Roli* 


VI-  3.  ppon  Condition.  jSecf.  374^ 

.nditions  comprife  en  VendenfMre,  lo  performe  all  the  corvli  lions  com- 

."OJue  le  tenant  aterme  dc  zie  devoii  prU'cd  in  the  indenture,  as  the  lennut 

'"./Ve  eifja  rie,  ct  ^ncore  ccjluy  en  le  lor  life  ought  \,o  hp-ve  done  in  U\i 

iuui'mder  tie  unquez  en  fVale  afcun  life  time,  and  yet  he  »n  the  reinnifidtr 


.-s/ 


ri  dd  esidcuturCf     Mes  la  caufe  never  Icalcd  aqy  part  of  the  indoiir 

f<,  (jue  eniant  <juc  //  enter  ct  (ipeli;;  tpiv,  J^ui  jtlie  c;;ui'e  is,  tbr  t]iju,  iniif- 

Sa'cur  les  ierreii i^er  f aire  ilel  e mien-  much  as  hee  entred  aotl  Mgreerl  iq 

l^rc,il  eji  tenus  de performer  fes  con-  have  th^;,  lauds  hy  force  of  the  in- 

i^iijits  dents  mcj'me  tendeutufe^  sil  dentur^,  I  fee  is  bound  to  perforu;,tJ 

}jtU  aver /a  terre^$ic,  jhe  eondition«i  within   tlie'fy me  in- 
denture, if  he  will  have  the  land,  &c. 

•*  ^IR  ceriaitfe  QOfidilian,  ^c/'     IJero  hy  ].lup  (t^/c.)  i^  imjjlie^,  (iRolL  Abr, 

*■    tii^  th^i  condition  in  this  ca-fe  dqlh  extcn4  both  to  the  eftai^   *2'i.  474.; 
:.'.  11. c,  iixicl  to  the  remainder,  but  by  fpe'^iall  limitatioa  it  may  ex- 
'  i.a  IJ  itny  .on$,  of  Jhein^  an(J ;ict  lo  the  oilier"     And  albeit  he  in  t!ie  (10  pep.  j;o6* 
:  .iiitinficr  l>c  no  p.'irty  tu  the  indenture  (the  parties  tliereunto  only  BallScai^,cj«t4 
:^.r^  th«^  hilor  aud  ♦.bv  Itiunt  for  Jile)  yet  wben  heti  ip  tli?  r,3mam-  Jj^j-^*)'^"^^*""? 
.•jrtntreth  anil  dfireclh  to  have  the  Ijncls  hy  lorce  of  the  (i)  indenr       ".; 
•:rt,  Lc   is   bour.ij   to  perfor.ije  thi3  conditions  contained   in   the  kog^aZ?' 
>.-  inclcntnre.     Ahd  L.^re  is  hH'o  a  diveifitie  to  be  underfiood,     *  *     "*^ 

'   --'  that  r^y  eftniniiLcr  to  tiu'  indenture  may  take  by  way  of  re-  J|  iM-^Ab^ 
raiiD.Jer,  Uit  he  cannot  ni  tbis  cufe  take  any  pfe^'eiU  filiate  i^  poil^f-  j«.-) " 
j^a,  h^caafc  he  b  an  eitraager  ;:o  the  *lcejl.  (i)  •  ' 

li  --/,  by  iictd  ind'en^^d  b^twe^e  Uiai  im.d  B.  li^.tteth  lands  to  B.  so  E.  5.  «f , 
.'jr  lite,  th^  rcmairyor  to  (^.  in  Ice,  referviijg  a  rent,  tepant  for  lite  di-  3  H.  6.  £6.  b. 
'.%  Le  in  ll\sj  reoiain^iir  cntrc^Ja  into  jhe  lands,  bt*  Oial  be  bound  to  0  JJ<»^'-  ^^♦•^ 
;>;y  the  rcrU,  for  t^e  cauie  and  reafon  before  ygelcfed  by  lAtlfctan,  ^^    ^^' 
-^n  mdenrure  of  leafe  is  engrolle.d  betwcene  A-  of  the  one  part,  ai>d  ^fj  e.  3^  8.  a. 
p.  iind  i».  of  the  other  J>urt,  >/iiich  purporteth  a  demife  lor  y^eaieij  .TH.  C.  i?6.  b. 
:;y  .-^.to  p.' and  Jfl.'     vk  fealeth  a,nd  delivereth  the' indenture  to  f).  y'«*«?  "^^  ^-^ 
-ijd  D.  feakth  the  counterpaut  t.o  --1.  but  R.  did  not  fcale  and  deliver  *^V  ^^ 
;:.  'And  by' the  i'ai;ie  indenturi:  it  is  mentioned,  that  p,  and  jR.  diH 
^r^nt  to  \^  Ixitund  to  the  piaiiitife  in  20  pound  iii  cafe  that  certaine 
o^njitiocs  compri/ed  in  the  indenture  .v.ere  not  pcrtbrnjj&d.    And  lor 
thia  20  pouiid'j(/.l>rought  an  a^ion  agaiiut  V.  ojotly^  and  (hewed 
Uwthjtbe  indentiire,  'Ihe  defendaiU  pleaded,  that  it  is  provx-d  by  the 
lodentarelbat^]^  demfie  by  indenture  wa^'made  to  p.  an^'ii.  which 
fl  IS  m  fiiU  Ufe,  and  not  named  in  the  writ,  judgtnenX  of  tlie  writ. 
The  pliiintiriP  replj-ed,  that  i?.  did  never  ieale  and  deliver  ^Jie  indeur 
*arc,  ;in^  fo  his  .writ  was  good  againft  Z>.  fole.  **And  jh'er.e  Vhe  coun- 
f^llof  the  nlaintife  tooke  adiv^ifitie  betweene  arentreferved  which 
is  parct:]!  ot  the  leaie,  and  the  land  charged' therewith,  and  a  fumme 
m  grt^flc,  as  hei  e  the  twenty  pound  is ;  tor  as' to  the  rent  fljuey  agre^il 
that  by  thr  agreement  of  J\,  to  the  leafe,  be  was  boupd  to  pay  it,  * 

l«  tor  i\\e  20  pound  that  is  a  fuinnie  in  grofle,  and  collateral  jlo  th^ 
^dfe,  aj^  m>C'an(.eKed  lo<he-ian«l,  a^id  g^owetH  duje  oneiy  by  tht 
di^,  and  therefore  R,  faid  hee  was  not  ch^r^<U>l^  tli^rewith*  ior 
.thai  he  bad  no{  lealed  and  ^.ehvered  the  deed,  l^ut  inalniucl\as  hi*e 
fcad  a^eed  to  the  leaie  which  w.is  made  by  indenture,  he  jr.\iS 
/iiargeabie  by  ♦he  ineenture  for  HieViuie.femme  in  grofle  ;-  and  for 
that  R,  WdS  pot  ;iame4  in  th^  writ,  it  was  adjudged  that  the  writ 

/iiM'-^,    -■■■■■ 

>*  Axcr 


Lib.  3.      Cap.  5. 


Of  Eftatfs 


Se61:.  3*5. 


«i 


Aver  la  terrCy  Sfc'*  Here  is  implyed  an  ancient  maxime  of 
the  Uw,  liz.  Qui  JentU  commodum  /entire  debet  ct  onus,  ct  irunjir 
terra  cum  onerc. 


(.n-Rep.  76.) 
1%  llij..  Cit,.) 


Se6i.  375. 


J  T  EM  fi  feoffment  fait  fait  per 
'^  fait  poll  far  condition,  f  etpur  ceQ 
que  le  condition  u'eji  pas  perfqrn^e  le 
feoffor  entra  et  happa  iapo})eJ)ion  de  /<? 
fait  poifji  le  feoffee  port  un  action  (Je 
eel  ent/  ie  enven  le  feoffor,  il  ad  efie 
queltionfi,  le  feoffor  poitpleder  le  con- 
dition per  le  dit  fait  poll  encounter  le 
feoffee,    Et  of  am  ojU  dit  que  nan, 
.  entant  que  ilfrjnble  a  eux  que  unfait 
poll,  et  le  prbpertie  de  mejme  lefait 
appertienta  celnfa  que  Uj'alt  ejlfait, 
ct  nemy  a  celuy  qtie  ffl  ie  fait,    Et 


A  LSO  if  »a  feolTinent  bee  made 
^  by  deed  poll  upon  condition, 
aqd  jfor  that  ihe  condition  is  not  pci  - 
f'orrned  the  feoffor  enticth  and  get* 
teth  the  pofl'eiiion  of  the  ileed  poi!, 
if  the  feofi'ee  brin2:s  an  adion  for 
this entrie  againlt  the  feoflbr,  ii hath 
beene  d  qbettion  if  the  feoffor  may 
plead  the  condition  by  the  faid  deed 
poll  againft  the  feoffee.  And  r^  , 
fome  h'.'.ve  faid  hee  cannot,  ^  "^  '  ^ 
inaftnuch  as*  it  feenie^  unio  ihem 
that  a  deed  poll,  anti  the  proper lae 


entant  qne  tielfait  neattient  alfeof-    of  the  lame  deed  belongeih  to  iiim 
for,ilfemblea  eux  que  il  ne  pott  pas    to  whoai  the  de.cd  is  made,  and  not 


ceo  pleder.j^   Et  outers  ont  dit  le  con- 

trarie,  et '  ont  mon/ire  divers  caufes. 

^^  ^jhfi  '<?  cafefidt  tiel,  que  en  ^c- 

tio;i  perenter  eux,  fi  le  feoffee pleder 

mefme  lefait,  et  mon/ire  -^eji  %al 

court,  en  ceji  cos  entant  que  lefait  eft 

€7i  court,  le  feoffor  poit  monjtrer  al 

court  eoment  en  lefait  font  divers 

conditiotis  d'e/Ire  perfhrmcs  j|  de  le 

part  le  feoffee,  ^;c.  et  pur  ceo  que  il$  ue 

Jueront j)erfomieSf  tl  enter,  6ic.  et  a 

ceo  il  Jerra  refceive.     Per  mefme  le 

reafoa  quant  le  feoffor  ad  le  fait  en 

poigne,  et  ceo  monjlra  a  le  court,  il 

ferra  \  bien  refceive  de   ceo  pleder, 

4rc.  et  nofment  quant  le  feoffor  eft 

privie  al  fait,  car '^  covient  eftre  pri- 

vie  alfait  quaut  ilfift  lefait,  £^c. 


to  him  which  maketh  the  deed.  And 
inafmuch  as  fuch  a  deed  doih  not 
appertaine  to  the  feoffor,  it  feemos 
unto  them  that  he  cannot  plead  it. 
And  others  have  faid  the  pontrarv, 
and  have  fliewed  djvers  reafoiiJi; 
One  is'.  If  the  cafe  were  fuch,  th.u 
in  an  a6lion  betweene  them,  if  the 
feoflee  pleade  the  fame  deed,  and 
Ihevvitto  the  court,  in  this  cafe  inTo- 
much  as  the  deed  is  in  court,  the 
feoifor  may  ftiew  to  the  court  how 
in  file  deed  there  are  divers  condi- 
tions to  be  performed  of  the  part  of 
the  feoffee,  &o.  and  becaufe  they 
were  not  performed  he  entred,  &c. 
and  to  this  he  Ihcll  b.e  received. 
Bv  the  fame  reafon  when  the  feoft'or 


hath  the  deed  iu  hand,  and  (hew 
this  to  the  court^  he  fliall  well  be  received  to  pleade  it,  &,c.  and  namely 
when  the  feoffor  is  privy  to  the  fait,  for  hee  niuft  be  privie  to  the  deud 
when  he  makes  the  deed,  &c. 


[n]  Vid.  ft^a 
170. 302.  S40. 


yj  ER  E  the  latter  opinion  is  clccre  law  at  this  day,  and  is  Little^ 
"^  ion\a  owne  opinion*  [a],  as  Lclbrc  hath  beene  pbleryed. 


«c 


*  &r.  added  in  L.  and  M*  a^si  Rob. 
f  &e.  added  in  L.  and  M. 

4  cio,  L.  and  M.  and  R(  h. 

t  ejf  not  in  h.  and  M.  nor  Rob. 

5  di  ie  p^rt  Uftvffee^  &c.  it  fur  ceo  f^ 


its  nt  fueront  perfirmei,  not  in  L.  and  fil^ 
Jdor  Rob.  / 

4  di  ceo  added  in  L.  and  M. 

^  il  added  in  L.  a^d  M.  and  Roh« 


Sect.  376: 


lib.  3.  upon  Condition. 

'  Out  monfire  dkers  cavfa" 

Felix  qui  potuit  rerum  cognofcere  caufas. 
Et  ratk)  melior  femper  praivalet. 

"  Entant  que  iefait  eft  en  courts  Src"    And  herewith  doe  agree  »♦  E.  3.  73, 

;'  nuny  authorities  in  law,    [c]  And  if  the  deed  remaine  in  one  43  E.  3.  iyl«»:!- 

c.'urt,  it  may  be  pleaded  in  another  court,  without  ihewing  forth  ;  ?^*"*  de»taus. 

csii  l(z  nott  cogit  ad  impojjibilia.  |l,j  ^  ^^  ^^ 

lib.  X  75.  b.     Wjroark's  cafe,     [c]  12  H.  4.  8.     42  E.  3.  2T.     Wyiijark's  cale,  ubi  fu^;iu. 
.^H.d.  2.      4lAir.  tf9.       12H.  4.  S.       7  U.  4.  59.       aiH.4.  7A       45K.  :J,  11. 
y.  X.  B.  i43. 

'  J^  fart  k  fee  fee  ^  Sfc!^  Here  alfo  is  implyed  if  the  condition. 
>fJo  be  performed  on  the  part  of  the  feoffor  or  by  a  ftranger  ;  and 
:  i  to  be  onderltood  that  when  a  deed  is  ihewed  forth  to  the  court, 
'isedeedihall  remaiue  in  court  ail  that  teann  in  the  cuftody  ot  the 
r?iej brerittm,  but  at  the  end  of  the  teaiine  (if  the  deed  be  not  de- 
tt*d;  then  the  law  adjudgeth  jhe  deed  in  the  cuflody  of  the  party  to 
'".001  it  belongeth,  for  a  man's  evidences  are  as  it  were  the  finewes 
UUnd.  But  if  the  deed  be  denied,  then  the  deed  in  judgment  (5Eep.75,76.) 
iiw  remiineth  in  court  untill  tlie  pica  be  di:tennin.ed  (i).  The 
.'•-.iK  cf  this  fectioB  necdelh  1^0  explication. 


':vi.  i\ 


Se6t.  376. 


it'Xyji  deux  homes  font  un      ALSO   if  two  men  doe  a  tref- 

trefpasaunauterpje  quel  relegje  paffe  to  another,  who  releafes 

-  iin  d*eux  per  fan  fait  touts  aciium    to  one  of  theia  by  his  deed  al  I  a6tion$ 

PJ'mhf^nient  objlant  ifjuiji  addon    perfonails,      and     noivvithftandiaff 

'''^'cffjtjeenvets  i'mtlery  le  defend--    lucth  an  acftion  of  trelpalle  againft 

tlie  other,  the  defendant  may  >vel 
(hew  that  tUe  trefpiifTe  was  done  bjr 
him,  and  by  another  his  fellow,  and 
that  the  pUinur'e  by  h.s  deed  (which 
he  (heueth  forth)  relealed  to  his  feU 
lovv  'ill  RCtio!is  perfo  laU,  and  de^ 
inand  rhe  judgement,  &c.  and  yet 
fuch  dcei  i)el'?:i^L"h  to  his  fellow, 
jin  ^  ri'K  to  Inm.  IWt  becaule  hee 
m.iv  h  ive  jid  .a.irai^e  bv  (lie  deed,  if 
hce  v. ill  ihew  the  deed  xr^  the  court, 
he  ma  •  well  plead  this,  &  *.  By 
tlie  fame  jeafbi)  may  the  feoffor  in 
tlie  otiier  c*a;e,  when  he  ouy,h't  to 
have  advantni^e  bv  the  c(»nijitiui> 
,compri;ed  withi.i  tUc  deed  poll. 


f  ^  tknpoit  monjtrer  quelz  trefpa^e 
•"^^  fait  per  luy^  et  per  un  auterjon 
^^«pjfl/o«,  et  que  le  pfaintife  per 
^i^fifait  que  if  atonftre  avant  ielefja  a 
''« 'OmfQuioii  touts acUium  petfona/s, 
■^'^•;mit  fi  action,  5*r-.  et  unure  tie) 
/^•'^  appzrtient  a  fon  co  apauion,  4" 
-■aye  luif,  M.?5  pur  ceo  fjue  if  p  jit 
'*'^  adtantajre  per  te  foU,  fi  vAt 
~w>e/-  Iefait  al  cojttrt,  it  poit  f  f  eo 
'^''ipledpr,  (5fc.  Per  mefne  ie  tea^ 
'^'^I  p^k  le  f'olfor  en  I'auter  cas, 
Vtjfl'^  il  iji,)i;^  fj'^f*  advantage  per 

'^[^uia:on\  cu'itpris  dei/is  Iefait 


•r. 


.      2.)      .VI. 


X   nor  Roll. 
Ci/  [StcWotc  Ki.J 


^  hfrfor,  I  .  an.i  M.  ?nd  R  h. 
.41  Cvtnprii  noi  1     L.  <*ii :  'V*..  ■  ui  Koh* 
i^  t^f^  aUUU  i«.  aii4  ^1-  auiU  Koh. 


>*/ 


Lib.  3-       Cap.  5. 


Of  Eftares 


Sea.  377. 


rE.S  83. 
3d£.4.  S. 

91  K.  4.  711. 
M  E.  4.  7. 
•  H.  6.  13. 
to  H.(1.41, 
MH:6. 
AK)lir*^iuent  41. 
#-P.S.  9.  u. 
14  H.  8.  10. 
^  H.  8.  til.  Ef- 
rnin<:e  at  tHit!tl. 
5  (1.6  18.  ¥6. 
(niWp.5.    f^ 

I 

4 

|SE.t.tir. 

Clonic- unsdet 

(Plo.439.  b. 
Pyer3l4. 
B  Kep.  7. 
>0  K£{>.  93.  U.) 


**  CI  deux  komesfoni  un  irejpaje  a  una^er^  ^c.^  Hfre  by  this 
if<^tion  it  19  to  bee  underltood,  that  when  dt vers  doe  a  tiel'« 
paJe,  tbe  fainf  is  joynt  or  lever  all  at  the  wil  ot  hitn  to  whom  the 
wroog  19  done^  yet  il  he  rcleui^  to  ODp  ot  them,  all  4re  diich^r^ed, 
becdule  bis  owii  deed  ihJl  be  takeu  hooft  (Iroiigly  dgiinlt  himlelie, 
bj;t  othjprwife  it  i$  in'c<ife  of  appe-ile  ofi^e  ah,  \c.  As  il*  two  men 
bee  joyt^tly  and  feverally  bcundco  io  an  otiK^ation,  if  the  olili^ee  ic- 
ls4e  to  oae  ol  them,  Loth  'ir^  djfchar;^ed ;  and  lecing  the  t»elp  iff- 
i»-i  are  pirties  <ind  piivies  in  wrong,  the  one  Hi  ill  not  plead  a  releafe 
to  the  other  withoi^t  ihew^n^cf  it  torth|  al;>eit  the  deede  apperUiui 
to  th^  other,  (i)      '    ' 

lull.  Abr. 412.     ilJb.66.     t  Sid.  41.     Ant.lfS.  b.) 

)f  an  aAlon  of  debt  upon  an  obltgitlon  hce  brought  againfl  aa 
heire,  he  miy  pleide  in  bine  areleafe  m.ide  by  the  obligee  to  th^ 
executors.  But  alUelt  the  deed  belong  to  mother,  yet  muli  he  iheit 
it  forth,  for  both  ol  them  aie  priv^e  to  tlie  teftator. 

'*  Fcr  mefmc  k  reafon,"    Ubi  cadcm  ratio,  ibi  idem  jus. 


Se&..   377. 


AUXY  fi  h  ftofee  dona/i  on 
-^  granlnfi  k  Jail  poll  al  fe.flfory 
tie!  errant  Jerra  bone,  et  dunqui^n  le 
fait  6s  (t  propeitie  del  fait  appcrticnt 
alfeotfor,  S;c.  Kt  qnnnt  /tifcofur 
ad  le  fait  tn  poigm,  tt  ♦  e/t  pleni 
ai  court,  il  ferra  plus  tojl  entcnduey 
que  il  viint  nl  fait  per  loijul  nieane, 
que  per  tortious  meauCf  Et  jlfint  a 
eut  f 'ruble  que  le  fcofor  pcet  biaf, 
plcdcr  ticl  fait  pollc  que  cqmprent 
condition,  Sic.  sil  ai/.  le  fait  en 
poi^ue.f  Idco  fcraper  quaere  dc 
dubiis,  quia  per  rationes  perveuitur 
ad  leffillmam  rationem,  See. 


A  L  S  O  if  the  feoffee  gnintetji  ihe 
^  deed  to  lht»  feofi'or,  fucfi  gran* 
iliali  bee  good,  and  thcu  the  cjeed  ari^ 
the  [jropcrne  therof  belongeth  to  the 
IcofFur,  &e."  And  >vTkmi  the  feoftor 
huti)  the  deed  \u  h;iiid,aiid  ispleacJea 
to  die  i\>uri,  it  (hall  be  ruiher  intend- 
ed, that  be  couimetl)  to  the  deed  by 
Jaw  full  mCiiiies,  tl/en  b^' a  \yrongfuU 
nican,  Ai}^  loitlceincthunto  theiii, 
tliat  the^  feoffor  mii/  ^.el'jdead  iuch 
deed  poll  which  coinpfi(i?th  the  con- 
dition, &c*.  if  he  hath  the  fame  ia 
liaud .  Ti/eo  feniper  quare  de  du/jih, 
quia  p^r  rationes  pervcnilur  ad  letri^ 
pimatn  rationem,  6ic,*  " 


(I  Rop.  1.)         ^^   Tfi  V^i^V^'^^^^  dd  fait  np^':crtieut  alfeqffbr,'*  Hereby  it  appearet  h 

tir.t  a  ni.in  may  i;ive  or  jnuit  his  deed  to  abother,  and  Iuch 

(Sut.  •14.  «.       ^  grant  Uy  pa  roll  is  good.    And  it  is  alfo  implied,   that  if  a  r    ^ 

Poft.  'i60. 280.     mjui  hath  aii  obligation,  though  he  cannot  grant  the  thing  L'^«> -•  i 

•J  Koll.  Abr.  45,  in  action,  yct  bee  may  give  6r  gf  ant  the  deed,  tiz.  the  pare!  ment  and 

'1!^I.*?\  1  \  ^'^*    waxe  to  another,  >^ho  may  canccll  and  ufe  the  fame  at  hi*  ple**- 

**  Scrrc 


*  eft — ees,  L.  and  M.  and  Roh. 
(i)  fScc  Note  144,3 


t  ffC.  ad  Jed  L.  and  M.  apd  Rpb. 

;2j2.  b,] 

'^   (i)  [See  Note  145.) 
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upon  Condition, 


Sect.  378^ 


C( 


Serra  pluis  tqfi  ^nteniT,  que  il  xicnt  al  fait  per  layall  meane^  qve 
fcr  tortious  mtancT  Omnia  prvfumunivr  Itgitim^  Ja^'^^iy  donee  pro- 
Utur  in  contrarium.     Injuria  nan  prccfumitur, 

"  Qwrre  de  dubiisJ*    There  he  three  kinds  of  unhappie  men. 

1.  Quijcit  Sf  non  docetj  Hee  that  hath  knowledge  and  teacheth 
not. 

•2.  Qmu  docet  Sf  non  tivit,  He  that  teacheth,  and  liveth  not  there- 
liter. 

3.  Qui  nefcity  Sp  non  inferrogaf.  He  that  knoweth  not,  and  doth 
not  enquire   to  underiland.    Therefore  Littleton  faith,  Qu(£re  d% 

Jnftlix  cvjus  nvUi  fapientia  prodcjt. 
Injelix  qui  reHa  docet ^  cum  livit  viiquK 
Infelix  qui  paucafapii  fpernitque  doceri, 

*'  Quia  per  rationes  pervrnitur  ad  legitimam  ratiancrn**  For  Ratio 
r*  radius  divini  luwinis.  And  by  realoning  and  debating  of  grave 
l^imed  men  the  darknelTe  of  ignorance  is  expelled,  and  by  the  light 
of  legall  reafon  the  right  is  difcerned,  and  thereupon  judgment  given 
according  to  law,  which  is  the  perfe^ion  of  reafon.  This  is  of 
Littleton  here  called  iegitima  ratio,  whereunto  no  n;iaii  can  attaine 
^Kit  by  long  lludie,  often  conference,  long  experience,  and  continual! 
Ojfervation. 

Certaine  it  is,  that  in  matters  of  difficiiltie  the  more  ferioufly  thev 
tie  det>ated  and  argued,  the  more  truely  they,  are  refolved,  aiu} 
coerebj  mw  invetitions  juAly  avoided. 

Inter  cuncia  leges,  4"  percunctabere  doclos* 


Sea.  37s. 


T^S TA  TES  que  homes  ont  fur 
condition  en  tei/^font  tic/s  cftatcs 
f '-'f  ont  uii  condition  per  ia  ley  a  ctiz 
^nnexy  comment  queue  foit  fprijie  en 
^cript.  Si  come  home  grcnit  per  fun 
Jait  a  un  outer  roj^lice  ae  prukejjhip 
de  un  park  a  outer ,  et  occupier  me fme 
CofKre  pur  termc  de  fon  vie,  reflate 
que  ildden  rojfice  ejtjur  condition  en 
tofy  c^ejlafcavoir,  que  le  parker  bicn 
et  loi^f^lment  gardera  lepark,  etferrn 
ffj  qne  a  tie!  office  appertient  a  J  aire, 
ounaterment  bicn  iirroit  al  grauntor 
f'  a  fes  heires  de  /uy  ou/ie,  et  de  gran- 
ter  reo  a  un  auter  s'il  voit,  S^c.  Et 
tid  condition  que  efi  entendus  per  la 
Uj  tjire  anmxe  a  afcun  choje,  efi 

auxy 

Vol.  il 


TESTATES  wliich  men  have 
r^  upon  condition  in  law,  are  fucU 
ofiates  which  have  a  conrlition  hy 
the  law  to  them  annexed,  albeit  that 
it  be  not  ipeeified  in  v.riti'ii^.  A^i£ 
a  man  grant  by  his  deed  to  anothec 
the  oilice  of  parkerlhip  of  u  park,  ta 
have  and  oceupie  the  lame  oliiet^for 
termeoi'  his  lite,  the  eiiate  which  he 
liatii  in  the  oflice  is  upon  eonJition 
in  law,  to  wit,  that  the  parker  lb  all 
well  and  lawfully  keepe  the  parke, 
and  (hall  doe  tnat  whieh  to  fu^-h 
office  helongeth  to  doe,  orotherwife 
it  fhall  be  lawful  to  the  grantor  and 
hi-,  heires  to  onft  him,  and  to  grant 
it  to  another  if- he  will,  &c.     And 

lucb 
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ttOtyfortficome  lu  condition  fuiffint    fucfc  condition  as  is  intended  by  the 


%•»*«! 


ycripti 


faw  to  be  annexed  to  any  thing,  is 
as  ftrong  as  if  tlie  condition  were 
put  in  writing.' 


^  fjONDlflON  en  ley,   ifc^    Uitkfon  havrng  fpokcn    of 
conditions  in  d^ed,  now  according  to  his  owIm  divifion  com* 
teeth  to  fpeake  of  conditions  in  law. 

**  Que  ne  foiijpecifie  en  efcript"    A  condition  in  laiHr  is  that  whirli 
the  law  intendeth  or  impiyeth  without  expreflfe  words  in  the  deed. 


fAftflfc  115.1. 
f:ro.Car.59,60. 
» loft.  76. 
4ln(L289. 
«uCt.  86,  8f .) 


(F.N.B.  164.  d.) 

t5rRep;f04.b.) 

{J]Hill.l.SE.S. 

coram  reg«  \tk 

Thrfaar. 

(r  Rep.  I5.)r 

Iht.  patrnt 


toiamrcgeia  * 
Tk«ikur. 


u 


Que  h  parker  hitn  et  lo^almenf  gardeta  le  pdrkc^^  Src.**  fooo 


VidvSea.  1. 


tiJc  ftraft. 
to.  HM  6c  316, 
H^r.tlon  (v.  34. 
iriru  lib.  9. 


^  ftVp.  50. 
ftd.  14.) 

iTE.  4. 15.  b. 

^.ib.  S.E.4.S6. 
1^1.  Cum.  Sfj?; 
SSO; 


Farke,  this  Ihoiild  he  written  parquet  which  is  a  French 
word,  and  fignifieth  that  which  we  vulgarly  call  a  parke,  of  the 
French  word  parquer^  to  imparke,  to  inclofe.  It  is  called  in  Damcf- 
i/ay,-  Parous.  In  law  it  fignifieth  a  great  quantity  of  ground  incldfed, 
phviledged  for  wild  beafts  of  chafe  by  prefcription^or  by  the  king's 
grant. 

The  be^iAsof  parqae,  or  c^afo,  prop«rfy  t&te'nd  fo  the  btttke,  tht 
doe^  the  foxe,  the  marten,  the  roe,  biit  in  a  connnon  and  legall  fenfr, 
lo  all  the  beails  of  the  forreft.  There  be  both  beads  and  fowles  of 
the  warren.  Beails,  as  hares,-  couies,  and  roes  called  in  records  [tf] 
Capreoli,  Fowles  of  two  forts,  v\-i,  Terrejlres  and  Aquatitei.  Ttf^ 
rtftrti  of  tWd  forts,  Siive/trei  and  Campejire*  :  Campejtres,  as  par- 
tridge, qnaile,  raile,  Sic,  SUvejireSf^  phefant,  woodcocke,  &c; 
Aquatilas^  as  mallard,  heme,*  ^c.  whereof  I  have  feen  in  this  re^ 
cord  [*] :  Rex  conccffit  Jokanni  de  Bexerly  Armigero  Juo  qubd  ipjTe 
CUM  quibufcvnqve  etttibvsfitis  ad  quaJtUnque  bejtias  jerai  regis  in 
gnrba/cunquejor^is,  pdtcisfms  quotiefcunque  voluerit  venari  pqffiff" 
tt  qwjfcunqut  ftdcones  poffit  pemittere  volarc  adqua/cunque  aces  d€ 
narrtnd  in  qititvfctnqtit  ripariiSfSfC^ 

Jt  is  rdblved  [c}by  liie  juftices  and  the  king's  counfell,  that'ca-r 
preoli,  id  e^  roes,  nonfitmt  bejiia  deforeftd^  eb  qubdjvgant  alias/eras. 
Beafts  of  fofrefis  be  properly  hart,  hind,  backc,  hare,  boare>  and* 
Wi)lfeV  bitt  legally  aU  wild  beafts  of  venery. 

A  foreft  and  chafe  are  not,  but  a  parkST  muA  be  inclofetf*.  Th« 
fereil  and  chafe  doe  differ  in  offices  and  kwes :  every  foreft  is  s 
chafe,- but  every  chafe  is  not  a  forell.  A  fubjed  may  have  a  foreft 
by  efpeciaH  grant  of  the  king,- as  th»  duke  of  Lancq/ter  and  abbot  o^ 
IVhitbiehtaA.  ... 

Ockam  cap. qtdd regit foreJta\ iaXiiijFof^a ejt  tutaferdrvan  marifio 
nan  quarmnlibet,fedjilve^rium,  non  quibuflibet  in  /oar,  /cd  cerlis,  et 
c^  hoc  idoneis  ;  undiforejtd  £.  mutdta  in  O.  quaji  Jbrefia,  hoc  ^/?,« 
ferdrumfiatio. 

Fudzetd  or  Woodgeld  is  to  be  free  frotiirpliymeiitof  mOney  for  tak- 
ing of  wood  inr  any  iorell.  But  let  utf  now  retulne  to  our  tdttU"' 
ion. 

In  this  Sedion  Littleton  pUtttfth  aA  example  of  a  coHlfitiort  in  lavi^ 
annexed  to  the  ofHce  of  the  k«eper  of  a  park,-  bat  this  example  nhift 
be  uoderilood  with  a  diflindtidti  ;■  for  if  the  parker  doth  not  attend 
on  tne  parke  one  or  two,  &c.  dayes,^  this  is  no  forfeiture  of  the  office, 
of  pailctrihip  ;  but  if  in  his  default  any  deere  be  killedv  and  fo'  a 
damage'  $o  tike  ford,  that  is  a  forfeiture :  for  (that  it'  may  be*  fakd 

once 

^  #»  mif/lff0>  adSbd  ia  In  tnd  M*  mat  loW 
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•Qce  for  all)  non-ufer  of  itfelft  without  fome  fpeciall  damage  is  no  '  H.  7. 11. 
fex&itnre  of  private  offices,  but  non*ufer  of  publique  offices  which  ^^*  ^  3**  ^•• 
coQcem  the  adniiniftration  of  juHice,  or  the  common  wealthy  is  of  it  And!  qudctfe.) 
felfa  caufe  of  forfeiture. 

**  Lay  ovjttr  fil  voit^  Spc,^  Littleton  here  fpeaketh  of  an  oufler 
by  force  of  a  condition  in  law,  therefore  it  is  to  be  feen  in  what 
other  cafes  the  grantor  may  lawfully  ouA  his  officer.  (1)' 

There  is  a  diverfitie  between  officers  that  have  no  other  profit 
but  a  collaterall  certain  fee,  for  there  the  grantor  may  difcharge 
'2^n    K  1  ^™  of  his  fervice,  as  to  be  a  bayly,  receiver,  furveyor,  audi- 
-  ^6'  "•  J  tor,  or  the  like,  the  exercife ^hereof  is  but  labour  and  charge  18  E.  4. 8. 
6>  him,  but  hee  muft  have  his  fee  :  for  the  maine  rule  of  law  is,  that  ^}  '^-  s«  srnnfi, 
ao  man  can  freilrate  or  derogate  from  his  owne  grant  to  the  preju-  jj^jj  ^^*  ^  "' 
dice  of  the  grantee.    And  where  albeit  the  grantee  hath  no  other  ^^  j^^^  £)ler 
profit  but  his  fee,  yet  that  fee  is  to  be  perceived  and  taken  out  of  the  iS5.  , 

profits  appertaining  to  the  lord  within  his  office,  for  there  the  grantor  ( ^lo-  ^^'  b- 
cannot  difcharge  him  of  his  fervice  or  attendance,  for  that  may  turn  '?JV  ^'/'74  8^' 
to  the  prejudice  of  the  grantee,  if  the  grantor  will  not  grant  the  office  ^iiuli!  Abr/iftV. 
at  all.     But  in  all  eafes  where  the  officer  relinquiftieth  his  office,  9  Rep.  50.  Croi 
and  refufeth  to  attend,  he  lofeth  his  office,  fee,  profit,  and  all.  Car.  55, 56.  59^ 

There  is  another  diverfity  where  the  grantee,  befides  his  certaine  ^'  ^^*) 
fee,  hath  profits  and  availes  by  reaibn  of  his  office ;  there  the  grantor 
racnot  difcharge  him  of  his  fervice  or  attendance,  for  that  (hould  be 
to  the  prejudice  of  the  grantee.     As  if  a  man  doth  grant  to  another 
the  office  of  the  flewardlhip  of  his  courts  of  his  maimors  with  a  cer- 
txn  fee,  the  grantor  cannot  difcharge  him  of  his  fervice  and  attend- 
ance, becauie  he  hath  other  profits  and  fees  belonging  to  his  office, 
which  he  fhould  lofe  if  he  were  difcharged  of  his  office.     And  as  in  9t  H.  6. 10. 3. 
the  cafe  which  Littleton  here  putteth  of  the  office  of  the  keeper  of  a  *  E.  6,  Pier  71. 
parke,  for  that  bee  hath  not  onely  his  fee  certaine,  but  profits  and 
availtfs  alfo,  in  refpe^t  of  his  office,  as  deere  (kinnes,  fhoulders,  &c. 
Bnt  now  let  us  proceed  and  fee  what  other  particular  forfeitures  in 
law  bee  of  this  office  here  fpoken  of  by  Littleton,  and  fomewhat  of    ^ 
conditions  in  law  in  generall. 

And  it  is  to  be  underllood,  that  if  any  keeper  kill  any  deere  with-  (Ant.  54.  a.) 
oat  warrant,  or  fell  or  cut  any  trees,  woods,  or  underwoods,  and  J*\^-  ^*  ^  ^ 
convert  them  to  his  owne  ufe,  it  is  a  forfeiture  of  his  office,  for  the  ^g  h.* if 
tefirndion  of  vert  is,  by  a  meane,  deftrudtion  of  venifon.     So  it  is  Bendloe?  enter 
if  be  pull  downe  the  lodge,  or  any  houfe  within  the  park  for  putting  evefquerieLoo- 
ofbav  into  it  for  feeding  of  the  deere  or  fuch  like,  it  is  a  forfeiture  ;  d«»  <Sc  Hieron. 
and  the  reafou  wherefore  the  office  in  thefeand  in  like  cafes  ffiall  Le  ^'^<:^^°- ^^- ^'"^ 
farteited  [J  ]  is,  qvia  in  quo  qttis  deUnqint  in  eo  dejvre  eji  puniendus,  j^j  ij^ji^j^ 

As  to  conditions  inlaw,  you  (hal  undeHland  they  bee  of  two  nu-  siE.  1.  coram 
tBrw,  that  is  to  fay,  by  the  common  law,  and  by  ftatute.  And  thofe  rege  inThefaur. 
ky  the  common  law  are  of  two  natures,  that  is  to  fay,  the  one  is  J"!"^^^*^"^  ^®  - 
founded  upon  fkill  and  confidence,  the  other  without  (kill  or  confi-  PKCom.S7?ai 
dence  :  upon  (kill  and  confidence,  as  here  the  office  of  parker(hip,  sir  Henrie  Ne-' 
and  other  oflkes  in  the  next  Sedtion  mentioned,  and  the  like«  vill'i  cnfe. 

Touching  conditions  inlaw  without  (kill^  &c^fome  be   by  the  f^p*'??'2x* 
common  law,  and  (bme  by  the  ftatute.    By  the  common  law  as  to  Lib  a!*?©  44, 
every  eftaie  of  tenant  by  the  courtefie,  tenant  in  tayle  after  poffi-  ^vit.  ughas^f 
bibty  of  ifiie  extind,  tenant  in  dower,  tenant  for  life,   tenant  for  cai'i^ 

years, 

(1)   [Set  Hpti  14^.] 

Gs 


lib.  3.       Cap.  5.         .       Of  Eftates  Sed.  378. 

t 

years,  tenant  by  Aatute  merchant  or  ilaple,  tenant  by  elegit^  ganiian, 
etc,  there  is  a  condition  in  law  fecretly  aiuiexed  to  their  eftate5,  that' 
if  they  alien  in  fee,  (i)  6cc.  that  he  in  the  reverflon  or  remainder 
may  enter,  ef/ic  de  ^fimi/ihm^  or  if  they  claime  a  greater  eftate  ixt 
court  of  record,  and  the  like. 

Concerning  conditions  in  law  founded  upon  iVatutes^  for  fome  of 
tliein  an  entrie  is  given,  and  for  fonie  other  a  recovery  by  adlion  ; 
where  art  entrie  is  giv^n,  tis  upon  an  alienation  in  morfiiiainc,  &c. 
and  the  like  :  where  un  a^iou  is  given,  as  for  wafle  againil  tenant 
for  lilc  and  yeares,  and  the  like. 

"  Et  tiel  condU'wn  que  rjt  ent^ndus  per  la  ley  ejlre  annex  a  a/cun 
chofry  eft  auxi  forty  S^c."  Here  it  is  worthy  the  obfervation  to  take 
a  view  of  the  divilions  aforefaid  in  fome  particular  cafe.  As  for  ex- 
fif'ro.  Car.  ?79.)  ample.  Admit  that  an  office  of  parkerfliippe  bee  grarted  or  de-. 
Lib.  8.  fo.  44.  fccnd  to  an  infant  or  feme  covert,  if  the  conditions  in  la'-?  annexed 
Wiitingham  i  ^^  ^jjjg  ^^^^  which  require  Ikill  and  confidence  be  not  obfeived  and 
OIo.  95. 1  Cro.  f"l^l^^'d>  the  oilice  is  loll  for  ever,  becaufe,  a?  Littleton  faith  here,  it 
7.  9  Rep.  72,  is  as  ftrong  aS  an  expreflc  condition.  But  if  a  leafe  for  life  be  made 
I^Io.  2o:?.  to  a  feni  covert,  or  an  infant,  and  they  by  charter  of  feottiiient  ahen 

jIm.  100.)  \^  f(»g^  jjjj,  breach  of  this  condition  inlaw,  that  is,  without  (kill,  &c. 

18  no  abfolute  forfeiture  of  their  eftate.  So  of  a  coi/iition  in  law 
,  civen  by  ftatute,  which  aivt  Ih  an  entrie  onely.  A  ^  if  an  infant  or 
feme  covert  with  lier  huftiaiid  idicns  by  charter  of  ft  iffment  in  ntort^ 
waincy  this  is  no  bane  to  the  infant,  or  feme  covert.  ,  But  if  a  re- 
t:ov«'iy  he.  had  a^Minfi  an  intant  or  fern  covert  in  an  aftioaof  waite, 
lliere  tlicv  arr?  bouiul  nnd  l)arred  for  ever. 

And  it  is  to  be  obfervcd,  that  a  condition  in  law  bv  force  of  a 
Iturute  whidi  ^/ivcth  a  recoveiy,  is  in  fome  cafes  more  ftrong  than  a 
cruii'tion  in  law  without  a  recover}'.  For  if  lellee  for  life  maks  a 
li.ale  for  ycares,  and  Hft<'r  enter  into  the  fand,  and  make  walle,  and 
t)je  IclTor  recover  in  an  ntiion  of  wafie,  he  (hall  avoid  the  leafe 
made  before  the  wafte  done.  But  if  the  leffee  for  life  make  a  leafe 
for  years,  and  after  enter  upon  him^  and  make*  a  feoffinent  in  fee, 
tliis  foifciture  fliall  not  avoid  tlie  leafe  for  yeares. .  Nor  m  any  of 
the  faid  cafts  a  precedent  rent  gnmted  out  of  the  land  dial  be 
(Aiit.  135.  a.)     avoydcd.  For  if  leifee  for  life  grant  a  rent  charge,  and  after  r^  q^    ^  i 

doth  wafte,  and  tlie  lelVor  recovereth  in  an  action  of  waft,  L   ^^"      "J 
he  iliall  hold  the  liuni  charged  during  the  life  of  the  tenant  for  life, 
but   if  tlie  rent   v/ere   graiit';;d  afttjr   the  wafte    done,  the  lelibr 
fliall  avoid  it. 

And  the  retifon  Wheref«»re  the  leafe  for  years  in  the  cafe  aforefaid 

fli.ill  be  avoyded,  is  becaufe  of  neceiritie  the  action  of  wafte  muft  b«' 

brouuht  at'ainft  the  lelVee  for  hfe,  which  in  that  cafe  muft  bind  the 

leffee  for  vciires,  or  ell'e  by  the  ad  of  the  lelVee  for  life  the  lellbr 

^Ant.  54.)  Ihould    bfi  barred  to  recover  locum  Vffjlatum,  which    the   ftalute 

givcth.(i)  • 
(Poft.  338.  b.)  li  a  man  hath  an  ofTice  for  lif;  which  requircth  fkill  and  confi- 
dence, to  wiiich  office  he  hath  a  houfe  belonging,  and  chargeth  the 
houfe  with  a  rent  durinji  liis  life,  ami  alter  commit  a  forfeiture  of  his 
office,  the  rent  charge  Iliall  not  be  avoyded  during  his  life,  ff)r  regu- 
larly a  man  that  taketh  advantage  of  a  condition  in  law  fhal  take  the 
land  with  fuch  charge  as  he  finds  it.  And  tlierefore  LUtkton  is 
here  to  be  under ftood,  that  a  condition  in  lav/  is  as  ftrong  as  a 

condition  * 

(0  [Sec  Note  147.}  (0  [Sec  Note  h«^1 
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condition  in  deed,  as  to  avoid  the  eft.itc  or  inteieft  it  felfe,  but  not  to 
avOide  precedent  cliurges,  but  in  ibnit  pdniculdr  caies,  as  by  that 
vbicb  hath  beene  faid  appeareth. 

'I'here  be  at  this  day  more  conditions  in  law  annexed  to  offices  3  H.  r.  en.  if. 
than  were  wLen  Uttlcton  wrote  :  for  example,  for  offices  ia  any  wife  Aiiditor,  rc* 
touching  the  adaiiniftration  or  execution  of  juftice,  orclerklhip  in  j-^^'^er,  baiufe, 
any  court  of  record,  or  concerning  the  king*b  treafure,  revenue,  ac-  c^uf"     JJ 
coani,  cuftomes,  ahiage,  auditorlhip,  king's  furveyor,  or  keeping  of  ofihe'gannf, 
an-  of  his  majefties  ciilHes,  forts,  ike,     For  if  any  of  thefc  officers  licfperorparkec 
bargaine  or  fell  any  of  the  faid  offices  or  any  deputation  of  the  fame,  t'^any  toii»»ft, 
or  take  any  money  or  profit,  or  any  promile,  covenant,  bond,  or  af-  P'^r***' <^hiiie,«(c. 
furance,  to  have  any  money  or  reward  for  the  fame,  the  perfon  fo  iVaiurcr  !e- 
bargaining  or  felling,  or  that  Ihal  take  any  fuch  pr(i:nLlb,  covenant,  ceiver, collector 
bond,  or  alTmiuice,  (hall  not  only  forfeit  his  eftate,  but  alfo  every  baiiitc,  5cc. 
perfon  fo  buying,  giving  or  afiUring,  be  adjudged  a  difabled  perfon  (^'ifAnr.  3.  (>, 
to  have  or  enjoy  the  fame  office  or  ollices,  deputation  or  deputations, .  ^  j,^P\^*^^^ 
&c.  and  that  all  fuch  bargains,  fales,  promifes,  covenants,  iindaf-  (Cro.  Car.  337 
farances,  as  be  before  fpecitied,  Ihall  be  voide,  except  as  in  the  faid  Cm.  ji«r.  3^5/ 
ad  is  excepted.  '  "  5  lufi.  154.) 

Sir  Robert  Vernon ,  knight,  being  coferer  of  the  kin«i;'s  houfe  of  the  t 

king  s  gift,  and  having  the  receit  of  a  great  fumade  of  money  yearely 
of  the  king  s  revenue,  did  for  a  certuine  fumme  of  money  bargam 
and  fell  the  fame  to  fir  A,  /.  and  agreed  to  furr^nder  the  faid  office  to 
the  king,  to  the  entent  a  grant  might  be  made  to  lir  A,  who  fur- 
reodred  it    accordingly :  and  thereupon  fir  A.  was   by  the    king's 
appointment  admitted  and  fworne  colerer.     And  it  was  refolved  \rich.  liJ  Jacoln 
by  fir  Thomas  Egrrtort,   lord  chancellour,    the   chiefe  juftice,  and  Regis, 
others   to  whom  the  king  referred  the  fame,  that  ^he  faid  olKce 
was  void  by  the  faid  ftatute,  and  that  fir  A.  yras  difabled  to  have 
or  to    take  the  faid  office,    and  that  ^no  iton  oljinnte  could  dif- 
penfe  with  this  act  to '  enable  the  faid  fir  A.  for  the  reufon  and 
caufe  before-mentioned,   SeCt.   180.      And   heieupon  fir   A.  was 
removed,  and  lir  Mnnnadukt  Dan  ell  fworne  {by  liie   king's  com-  Lib.  5.  fo,  ^ 
Liundement)   in   his   place.     And  note,  that   all  promiks,    Innids  Cuiflurs caieJ 
and  aflurances,  as  wcl  on  the  part  of  the  bargainor  as  of  the  bar- 
g:iioee,  aie  void  by  the  fame  act.     [*]  Nulla  alia  re  wagis  Jiomana   [•]  .-Frod. 
Trfputlka  itiieriitj  quam  quod  maufjtratds  oj/icia  xenalia  tranl.  f^-  ^53.) 

[g]  Jui^uriha  going  from  Roine,  faid  to  the  city,   Vale  venali^  [V]  Sj».luft. 
diitas^  mox peril uraji  ejjip fore /H  ininiias. 

llierefore  by  the  law  of  England  it  is  further  provided,  that  no   12  r,  j.  ca.  S« 
ofhcer  or  miniiler  of  the  king  Ihidl  he  ordained  or  luaiie  for  any  gift  ' 

or  brocage,  faf\'Our  or  alTeCtion,  nor  that  any  which  purlueth  by  intxi 
or  any  other,  privily  or  openly,  to  be  in  any  manner  of  oilice,  /hall  he 
put  in  the  fame  office  or  in  any  other,  but  that  all  iurh  offueis  ihall 
Le  made  of  the  bell  and  molt  lawfuU  men  and  iuifjcient  i  a  Idw 
worthy  to  be  written  ip  letters  of  gold,  but  more  woithy  to  be  put 
in  due  execution.  For  certainly  never  (hall  juftice  be  duely  adiui- 
DJtred  but  when  the  officers  and  minilicis  of  jullice  be  of  Inch  qua- 
lity, and  come  to  their  places  in  fuch  mamier  as  by  this  law  is  re- 
q^iu-ed. 

**  Tie!  condUion  que  ejl  entendus  per  la  ley  vftre  annex  a  afcun  chofcj 
ffi  atnyfortjicome  la  comlitionfuit  mifc  in  efcript/'  And  this'accords    Vide  Scrt.  419L 
with  that  ancient  rule,  Utiqae  J'orti(jr  et  potentior  ejl  difptjitio  Icgia    ^'^^$    4*iu 
S^u^ kominii*  ^     ■-  -    . 

a  Sea.   , 
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Seft.  379^ 


Seel,  3  79* 


[234.  b.J 


JP  N  mepne  k  maner  eft  cfe  grants 
"^  d*offic€$deJenefchai,co7i/ialntla' 
rie,  beadary^  bailtmck^  ou  auters 
officesyi^c.  Majitiel  office  foit  grant 
a  un  home,  a  aver  et  occufier  per  luy 
oujbn  depuiie,  donqueji  Tofficefoit 
occupy  per  luy  ou  per  fan  deputie, 
Jicome  it  devoit  per  le  teif  eftre  oc^ 
cupie,  ceo  Jiiffift  pur  luy,  ou  outer- 
ment  *  le  grantor  etfis  heirespoient 
ouje  t  k  grantee,  come  eft  avantdit. 


T  N  this  manner  it  is  of  grants  of 
the  offices  of  fteward,  conilable, 
bedelarie,  bayli  wick,  or  other  offices, 
&c.  But  if  fuch  office  bee  granted 
to  a  roan,  to  have  and  to  occupie  by 
himfelfe  or  his  deputie,  then  if  the 
office  bee  occupied  by  him  or  his 
deputie,  as  it  ought  by  the  law  to 
bee  occupied,  this  fufficeth  for  him, 
or  otherwife  the  grantor  and  his 
heires  ^ay  oufte  the  grantee,  as  is 
aforefaid. 


i£t  E.  4.  so. 
Pi.  Cum.  srp 

(Ant.  61.  a.) 


«  gENESCHALLr    Of  thirl  have  fpoken  before- 


8  E.  4.  6. 
(5  Rep.  69.) 


e>]  Magna 
arta,  ca.  19. 

Sranf.  fo.l5S. 
53  H.  8.  ca.  S8. 


ConJabtUarie/'  Of  this  likewife  fomething  hath  beene  fpoken 
before.  But  a  con(table  is  often  taken  in  the  law  for  a  warden  or 
keeper,  as  Conjlabularius  cqfiri  de  Dover  et  5.  portuum;  for 
the  warden  of  the  caiUe'of  Dover  and  the  Cinque  ports,  &c. 
So  as  in  this  i^nfe  Conftabulanus  is  taken  for  Cajicllanus,  and 
(•)  W.  1.  ca.  7.  this  is  proved  by  the  llatute  (•)  of  W^.  1.  ca.  7.    Desprifes  des  Cou- 

fiables  ou  Ca/lelldins  faitz  des  outers^  SfC,  And  Magfia  Carta^  \b) 
c,  19,  NuUiu  conftabwarim  vcl  ejus  ballivus  capiat  blada  vel  alia  ca- 
talla  aUcujus  qui  nonjit  de  xiili,  ubi  cafirmnjuumjitum  eft^  g^c.  Stan-^ 

Jordfo,  15a.  Confiahularius  Turris  London^  for  Cujos  Turris,  3a 
H,  8.  ca,  28.    CooiUble  of  the  Foreft,  for  the  Keeper  of  the  Fored. 

.  "  BedclarieJ^  Bedell  is  derived  of  the  French  word  Beadcau^ 
which  fignifies  a  m^flenger  of  the  court,  or  under  baylife,  in  Latins 
Bedellus. 

And  the  oath  of  a  bedeU  of  a  manor  is,  that  he  ihall  duly  and 
truly  execute  all  fach  attachements  and  other  proces  as  (hall  be  dU 
re^d  to  him  from  the  lord  or  fteward  of  his  court,  and  that  he  (hall 
prefent  all  pound  breaches  which  (hall  happen  within  his  office,  and 
all  chattels  wayved,  and  eftrayes. 

^  BaifliwkeJ^    Of  this  fufficient  hath  beene  faid  before. 
^ligfrniof^,  L.  and  M.  and  Rotu  f  Ugrmtst  not  in  L.  aad  M.  nor  Roh. 


Sea. 


3ea.  389^ 


TTEMy  eftaies  de  terras  &u  tene-  ALSO,  eftatcs  of  lands  or  teii«^ 
**  meiUs  fvrront  ejlre  fur  condition  "^  m^nts  may  be^mjwle  upon  coi^ 
fl*  1^9  coment  que  fur  deflate  J  ait  rfe  dition  in  I^w,  albeit  ppon  tfi^  efyit^ 
fuii  afcun  mefitio^  ou  reherfalfait  de  ipa^e  there  was  ngt  apy  ip^ntion  of 
If  condition.  Sicome  mittomus  que^  reherfall  made  qf  tliia  condition.  As 
vu  leas foit fait  a  It  baron  et  a  fa  feme,  put  the  caie  that  a  lestfe  be  inade  to. 
fi  aver  et  tener  a  eux  darapt  le  covers  the  hufband  uodivife,  to  have  i^d  to 
ture  enter  eux;  en  cefi  cas  iis  ont  hold  tavern  dusing  tlie  covertura 
e^te  pur  tirme  de  lour  deux  vies  fur  betweene  them;  in  this  cafe  thejf 
ionditwa  eu  lejf,  fcilicet,  /t  i/n  de  eux  "have  an  eftate  tor  terme  of  d^df.twf^ 
devicy  ou  que  divorce  foit  fait  enter  lives  upon  condition  in  ])iy,  jfo/,  if 
fax,  donque  bien  lirrott  a  le  lefj'or  (t  pnepf  theqi  die,  or  t^at  tliere  be  \ 
ajes  Aeires  d^entrer,  ^c.  divorce  betwipen  them,  then  it  fhoU 

l>^e  lawfoll  for  the  IciTpr  and  hi|^ 
heires  to.  enter>  8(.Ct  i 

rj  £R  £  Littleton  (frmeth  wor^  of  limitation  to  be  CQpditiotii  i^  (t  9<>I}'/'^r, 
'*'^  law:  for  his  firft  example  is,  t"-^"^\^*:^ 

"  Durant  le  coverture  enter  eux,"  durante  cooperivrd  inter  cos^ 

This  word  {durante)  is  properly  a  word  of  limitation,  as  durante  ttr 

duUate,  or  durante  virginitaiCf  or  durante  vitd,  4*c.    And  properly 

Tnnr    o  1  ^  condition  in  law  is,  as  hath  beene  faid,  wh^e  th^  la^f 

i^iJ'     -J  create^h  the  fame  without  a|iy  expreQie  words.  Sf  H.  0,  fTv 

Dum  alfo  maketh  a  limitation ;  as  if  a  leafe  be  made,  dumjbla  5  £.  3. 15,       * 

futritj  or  dumfola  ei  caja  rfxrrq|.   Dumtnodo  is  alfo  a  word  of  limi-  ^  A^*  ^l* 

unon ;  as  dummodo/olverpt  falem  redditum,  Qvamdiu  alfo  is  a  word  ^^^'  ^^  ^. 

oi  limitation,  for  if. a  man  grant  a  rent  out  of  the  maiinor  of  £>,  ^^  £%.' 

^amdiu  th^  grantor  (hall  bee  dwel)ii)g  ypoQ  th(  ^lai^or^  |bij|  is  Grti^  99% 

SP^t  Vr  qu^mdiufe  bene  gej'erit^  .  M  R«Pt  *^X 

Plo.  ;i4t.  M. 

Vaughan  St.  4  Rep.  S3.  S7  H.  6.  t?.  (9  Rep.  95.)  (Ant.  t14.  b.  4  Rep.  3.  a^. 
14  £.  2.  Graat.  9S.  (10  fikp.  ^.  flo.  S4ie.  a.  V>l>Sbao  3?*  4  I\9P*  ^<3> 
37  H.  6. 17.     (9  Rep.  95.)  ^ 

And  fo  by  thefe  words,^  ^OTje^^  9V9^V^a  H/k^f  i^d^  tamdiu^  fr^  14)  AIR  4K 

"  5i  /'nn  de  eirx  dntr,  4'^^.^    For  if  aay  of  thsm  die  the  cover*-  19  h.  6.  ^* 
tore  is  diflblv^d,  a{id  copDe^imUly  th^  ftate   determine(l  by  the^  T«inpa£>>' 

)ilI|i|atiOQ.  A^quilielSQ* 

•  11  AO*.  p.  B. 

tx  hs,  p.  la,.  sc  z.  3, 69.  ri^,^  16.  a  p.  4.  es,  s^.  9  H.  6. 39.  14  H.  9.  i)*., 

^ihsquc  divorce  Jbi^faii  en^t  our,  ^c.**    Here  is  a  diilin{Hoa  to 
W  vnderftood :  for  there  bee  two  kinde  o(  divorees,  rtz.  one  4 

rziicii^,  ma^runffati*,  9x4  the  ixther  ().fAff|/a  c^  ikoro^    Phortium  di-e  447  £,  5.  e^. 

cifar  4  diver^ndot  or  <2vcpr#(fi^  fiiia  tir  difvertitvr  ab  iixore^    Di-  ^  .p.  s.  3$,  33, 

▼orces  iivificui^  m^^ifnom^  are  thefe :  QnfH  fxcecqntratti^^  caufii  11  H. 4. 14.  7^ 

uie^x  ^au/4  impqi€nfi<^  jC^V-f^igiditatt^  cfwjfl  qffinitatis^cavjH  con-^  Briiaonfo.t9% 

^t^ipinit^^  l!fc.    An4  J  rea^^  in  a«  a^ci^nt  y^or^  curam  regt  ^^^(([^^^^^ 
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(1  Sid.  64. 
1  Roll.  Abr. 
^41.  :3<iO.  681.) 

fl  Vid.  Sea. 

Sf9. 

(Md.  1.3.  118. 

r  Kf  |».  42. 

Cro.  CiT.  463. 
t  luft.  689. 
Vaugh.  iJt^l. 
519.  3it.)       , 
5:^  U.  8.  ca.  d8. 


fVi]  Tr.  t.  Jac. 
koM  03-2.  Rich- 
ard PdrfoMh'ca.e 
(C^>l\^.  1  Cm». 
fr>i.  Ace.  Mo. 
907. 'Via.SAd- 
434.; 


Ttrmino  Pafch.  30  £.  1.  IVUUam  de  Chaduorthes  cafe,  that  he  was 
divorced  from  bis  wife,  for  ihut  he  did  cdrnally  know  her  daughter 
before  iic  married  the  mother;  all  which  are  caufes  of  divorce  pier- 
ced ng  the  marriage. 

A  imnfd  et  ihoro^  as  cavfd  adult f  Hi ,  which  diiTolveth  not  the  mar- 
riage a  lutculo  matrimonii,  for  it  is  fuiiloqutnt  to  the  inamaiie.  And 
the  divorce  tliit  Littleton  here  fpeakelh  of  is  intended  of  fuch  di- 
vorces [*]  iis  diflolve  the  marriaL'c  <i  xinailo  matmnonii,  and  niaketh 
the  ilihe  bnllard,  bccaufe  they  were  not  jujlx  nirptiic.  And  there- 
fore in  Liltletons  caf«  thout;h  the  hulband  and  wife  l)e  divorced 
caufd  -adultcrii,  yet  the  freehold  continueth,  becaufe  the  coverture 
continaeth.  A|id  it  is  further  to  be  underfcood,  that  many  divorces 
that  were  of  force  by  the  canon  law  when  LittUton  wrote,  are  not 
at  this  d<iy  in  force  ;  for  by  the  ftMiiiie  of  32  H.  8.  ca,  38,  it  is  de- 
clared ihut  all  perfons  be  LwfuU  (that  is,  may  lawfully  marry)  tli.it 
be  ncjt  piohibilL-d  by  (iod'.s  law  to  marry,  that  is  to  fay,  that  be  not 
prohibited  b}' the  LLviticall  degrees. 

A  man  married  the  daughter  of  the  lifter  of  his  firft  wife,  and  wa« 
drawne  in  qiieAion  in  the  ecclefialliciill  couit  for  this  nmrriuwe,  al- 
leging the  fiime  to  be  ac;jinft  the  canons  ;  and  it  was  refolved  [ii\  by 
the  court  of  cominon-pleus,  upon  conlideration  had  of  the  faid  fta- 
tute,  that  the  murri.i^e  cniild  not  be  nnpeached,  for  that  the  fame 
ytd»  declared  by  the  l.iid  ad  of  paili.iment  to  be  ;,ood,  inafmuch  ivs  it 
was  not  prohibited  by  the  Levitical  de;^recs,  ctjic  dejimilibus,  (1) 


Sea.  381. 


JP  T  que  ih  ont  eftate  pur  terme  de 
"^  leur  deux  vits,  pro  bam  r  lie: 
Chefcun  home  que  od  eftate  de  frank- 
tenement  en  ufvun  terres  ou  tenements^ 
ou  il  ad  ejiaie  en  fee,  ou  en  fee  taite, 
otipur  terme  defa  vie  demefne,  ou  pur 
terme  d'uuteriie,  ct per  iiel  leafe  i/s 
ont  f rankle nement,  mes  iis  n  ont  per 
ce/i  grant  fee,  ne  fee  tai/e,  ne  pur 
terme  d'auler  vie,  ergo,  ilsout  c/iate 
pur  terme  de  lour  vies,  mes  ceo  ejifur 
cotbdition  en.  ley  en  ie  forme  avantdit; 
et  encefi  cas  s^hsfefunt  Xi'aji,  Ic  fcnj- 
for  avera  ehven  vux  hriefe  de  xcajl 
fuTtpofant  per fon  brief e,  \\\\hd  tenet 
ad  tcrinii)um  vita?,  &c.  *  aies  en  fon 
count  il  declare  coinent  et  e/i  quel 
,  maner  le  leas  fait  fait. 


AND  that  they  have  an  eftate  for 
^  torin  of  their  t;vo  lives  is  proved 
thiiN :  E\ CIV  man  that  hath  an  eftate 
ot*  tVcciiold  in  any  lands  or  tene- 
ments, either  he  hath  an  eitate  in  tee, 
or  ia  fee  taile,  or  for  terme  of  his 
own  life,  or  for  terme  of  anothor 
man's  Hfe,  and  ly  fuch  a  leafe  they 
have  a  freehold,  but  ihev  have  not 
by  this  grant  fee,  nor  fee  taile,  nor 
for  terme  of  another's  hfe,  ergo,  they 
have  an  efhite  for  terme  of  their  owne 
lives,  but  tills  is  upon  condition  in 
kuve  in  forme  aforefaiil ;  and  p^  .  -. 
in  this  cafe  if  thcv  thai  do  wait,  L-3  J-  o- J 
the  feoifor  fliall  have  a  writ  of  wafte 
againil  ibeni,  fuppofing  by  his  writ, 
quod  tenet  ad  tenuinum  vit<r,6^c.  but 
in  this  count  he  IhaN  declare  how  and 
in  what  maner  the  leafe  was  made. 


*  mis^et,  L.  and  M,  and  Roh. 


(1)  [Set  Note  149.] 


*'  PROBATUR 


Lib.  3. 


upon  Condition. 


Sed.  382,  383. 


^  JpROBATUR  ^fic,**    By  this  argument  logically  drawnc   <2  PI.  Com. 561. b. 

dhi/iOnc,  it  appeareth,  how  necelikry  it  is*  that  our  fludent  ^ "'•  f^^^ ^*5. 
flvMild  ^ts  Lilthton  did)  come  from  one  of  the  univerfities  to  the  ^°**^*' 
iTudie  oK  the  common  law,  where  he  may  learnethe  liberallarts,  and 
ffp^'-.'itlly  In^ick,  for  that  teuchelh  a  man  not  onely  by  jutt  arnu- 
mtnt  to  conclude  the  matter  in  queftion,  but  to  difceme  betweene 
t!u:h  and  lalfeliood,  and  to  ufe  a  good  metl^od  in  his  Itudie,  and 
pmoibly  to  fpenke  to  any  legall  quefiion,  and  is  defint-d  thus,  dia- 
Lcitca  tji/iitH/ia  probabdilcr  dequovis  themate dijjcrcndij  whereby  it 
Appeareth  how  necelTar^'  it  is  for  our  ftudeul. 

'' Suppofani  per  fon  hriefc,  quod  tenet  ad  term inum  vita,  ^-c*  37  H,  6.  J7. 
T'uis  aiid  the  rcil  of  this  IcCtion  is  evident  and  plaine. 


Sea.  382. 


JO  V  mefme  h  manner  ejl,ji  un  abbe 
fait  un  lenfe  a  un  homey  a  aver  et 
tai^r  a  lay  durant  le  temps  que  le 
t'iior  eft  abbe ;  en  c(*jl  cafe  le  leffee 
a<l  eftatepur  terme  defa  tie  demcjne: 
mis  ceo  eji  fur  condition  en  ley^  fci- 
llcet,  que  Ji  Cabbe  refigna,  on  foit 
dprfej  que  hien  Hrrdit  afonfuccejjbr 
dintreryi^c. 


T  N  the  fame  maner  it  is,  if  an  ab- 
bot- make  a  leafe  to  a  man  for 
yeares,  to  have  and  te  hold  to  him 
during  the  time  that  the  leffor  is  ab- 
bot; in  this  cafe  the  lefTee  hath  an 
eftate  for  term  of  his  own  life:  but 
this  is  upon  condition  in  Vdwjci licet. 
That  if  the  abbot  refigne,  or  be  de- 
pofed,  that  then  it  fliall  be  lawfull 
for  his  fucceflbr  to  enter,  8cc. 


QT  un  Abbey    So  it  is  of  a  bifhop,  archdeacon,  and  other  eccle-  y»d.  Draft, 
fi^fticall  or  temporall  body  politique  or  corporate,  or  of  any  ^*^-  ^'  **^ 
cer  or  graduate,  or  the  like.  ^^^"*  r"*^') 


of£< 


**  Rrfignc  ou/oit  depofeJ'    And  fo  it  is  of  a  tranflation  and  cef- 
ficn. 


Sea.   383. 


TTE  M  home  poit  veier  en  le  Livre 
"^  dJjJife,  VIZ.  anno  38  E.  3.  J  p.  3. 
ttif  plea  d'jtj).  en  ceji  forme  que  ew- 
ptijt:  fciiioet,  Un  ajjife  de  Novel 
Diileiiin  ajiterfoits  full  port  vers  A. 
que  pleda  al  ajjfe,  et  trove  fuit  per 
x^'rdiclj  que  Caunccjlor  le  plaint  if  de- 
xfafes  tenements  a  vendre  per  le  de^ 
Jendanty  que  fuitfon  executory .  et  de 
faire  dijiributidn  des  deniers  pur fon 
ah9ie :  et  fuit  trove,  que  maintenant 
apres  la  mort  le  tejiator,  un  liome  luif 

tendiji 


LSO  a  man  may  fee  in  ibe 
Book  of  Allifes,  an.  38  E.  3. 
.  3.  a  plea  of  Alfife  in  this  form  fol- 
owing,  fcilicety  An  aflife  of  Novel 
Dijjeifin  was  fometime  brought  a- 
gainll  A,  who  pleaded  to  the  affife, 
and  it  was  found  by  verdi6l,  that  the 
ancellourof  the  plaintife  devifed  hit 
lands  to  bee  fold  by  the  defendant, 
who  was  his  executor,  and  to  make 
diftribution  of  the  money  for  his 
foule ;  and  it  was  found^  that  pre- 

featljr 


X  p,  3.  not  in  L.  a»d  M.  nor  R9IW 


I^ib,  3.      Cap- 5.  OfEftates  Se£l.  383, 

fendijl  certainefu7nme  de  deniers  pur  fisntly  after  the  death  of  the  teftator, 

%  tenements,  mes  nonpas  at  value,  et  one  tendred  to  him  a  certaine  funi 

que  le  executor  puis  avoit  tenm  les  pfmony  for  the  lands,  but  i|ot  to  the 

fer^ementsenfa  main  demefne per  deux  yahic,  and  that  tlie  executpr  afterr 

fins^alentent  deles  vender  ptuischier  wards  held  thf?  Iftnds  in  his  own 

(L  afcun  outer;  et  trove  Juit  que  if  h&ndstwoyeares^tptheententtpfell 

fivoit  tout  tempt  prift  Its  profits  de  le$  the  fame  dearer  to  fome  other ;  and 

tenements  a  Jon  ufe  demejne,fatis  riej^  it  was  found  that  he  had  all  the  time 

f aire  pur  I'abne  le  tnort,  £fc.    Mou-  taken  the  profits  pf  the  i^(ls  tp  his 

Qray^jujtice  difoit,  VexecuJtor  en  tiel  owne  ufe,  without  doitig  any  thing 

^aJ9  ejl  tenm  per  la  ley  a  f aire  le  ven-  for  the  fpule  of  the  dficeafcd,  &c. 

dep  apluis  toft  queilpurroit  apres  la  ^oubrqi/  jufticp  faid,  the  executor 

ffiort  Jhn  teftator,  et  trope  efi  que  il  in  this  cale  is  hound  by  the  law  to 

fefufedefairevendreyi^iffintde  avoit  make  the  fale  as  fpone  as  he  may 

}in  default  en  lujf,  etijjintperjvrce  del  after  the  death  of  his  teftator,  an  i  it 

(lerije  Hfuifttenus  a  aver  mu  touts  le  is  found  thathee  refufed  to  make 

P^0its  t  avetmnts  de  les  tenements  al  fale,  and  fo  there  was  a  default  in 

ffjie  le  mortf  et  trofe  eft  que  il  adprife  him,  and  fo  by  force  pf  thp  devijjs  he 

(ijbnvfedemefne,eii^ntauterd^ault  was  bound  to  put  all  i\\c  profits 

fw  lu^.    jerque  j'uit  adjudge,  que  If  comming  of  the  lan^s  to  the  ufe  of 

pfainiife  recovera.ljl.  Et  iffint  appiert  ihe  deadj^  and  it  is  fppnfi  that  he 

per  ie  (fit judgement,  que  perforce  del  tooke  theqi  to  his  own^  uf^,  and  fo 

'flit  devife,  Vexecutor  n'avoit  ejiute  r^e  another  df  ffiult  in  hin^.    Wherefore 

foyer  en  les  tenements,  forjque  Jur  it  was  adjudged,  that  the  PI'  fhould 

fondition  en  ley.  recpver.    iVnd  fo  it  appeareth  by 

thfe  faid  judgement,  that  by  force  of 
\\\e  &id  devife  the  executour  t^ad  pp  efiate  nor  power  in  the  lands,  bu^ 
lipon  condition  in  law. 

^^  TIVRE  d'4J}ij€s'^  i$  a  booke  of  the  Reports  pf  Cafes  in  the 
raigne  of  king  Edward  the  Tliird,  and  it  is  called  the  Bookp 
of  AJfi/es,  becaufe  the  greateil  part  of  the  cafes  therein  are  upon 
writs  ofajUlfcs  broucht,  as  hath  been  faid>  and  which  hath  been^  citccj 
|)ffore. 

•*  Devifa  hs  tenements  a  tcndre  per  /on  executor!*    This  tam^ 
be  intended  to  be  of  lapds  devifable  by  cufiome,  for  lands  by  r  _  ^  zr       n 
the  common  law  were  not  devifable  (as  hath  been  faid) :  for  L  *^    '  ^'4 
(|,atch.  9  Ant     in  this  fedion  is  implyed  a  diverfity,  rtz.  when  a  man  devifeth  tl\at 
t\3.  a.  181.)       )^ig  executor-  Oiul.  fell  the  land,  there  the  lands  defcend  in  the  meana 

time  to  the  heire,  and  untill  the  fale  bee  made  the  heire  ipay  ^ter 
and  take  the  profits.  9Mt  when  the  land  is  devife4.  tp  his  executor  ta 
be  fold,  there  the  devife  tak^ th  away  the  defc^nt^  and  yeO^^h  the  (lata 
of  the  land  in  the  executor,  and  h^  may  enter  and  take  t^ie  profits^ 
ai^d  make  fale  according  to  (he  devife«  An4  her^  it  appeareth  by  our 
author^  (hat  when  a  man  devifeth  his  tenements  to  oe  fold  by  hit 
executors,  it  is  all  one  as  if  he  had  devifed  his  tenements  tp  his  exe« 
cutors  to  be  fold :  and  the  rcafon  is,  becaufe  l^e  4f  Ylf^^^h  the  t^ti^« 
inents  whereby*  bee  br^akes  the  defcent.  ^i^ 


^ju/Ues  difrii,  aot  hi  L»  and  M.  nor  Roh.    I(oh, 

t  ffu^n^ti-ssfrr^iua^esj  fc.  and  N}.  and       |  fifr.  a*W  U\  la  Wi  Mi  ^VA  RAt 


Lib.  3. 


upon  Condiiion. 


]^e^  ?i4i 


^  Matcbrmf!'    John  Mwahray  was  a  revereiid  jadge  of  the  court 

of  common  pleas,  and  defcended  of  a  noble  family. 

■ 

'*■  L*execvtor  en  tid  cafe  efi  tentis  per  la  ley  a  f aire  It  vender  a  pluk 
tq^  que  ii  purroit  apres  la  mart  Jbn  teftaior,  SfC,"    And  the  reafon 
hereof  is,  for  that  the  meane  profits  taketi  before  thie  fale  ihall  not 
bee  ailets,  fo  as  he  may  be  compellable  to  t>ay  debts  frith  the  famis,  ^4  ]^p.  ^i.  ^^ 
and  therefore  the  law  will  iiiforce  him  to  fell  the  lands  a$  Iboni  as  h^ 
caa,  for  otherwife  bet  (hall  take  advantage  6f  his  own6  laches  :  but 
if  a  man  devife  that  his  executor  (hall  fell  bi^  land^  thfere  he  may  feH 
it  at  any  time»  jfor  that  he  hath  but  a  bare  power,  and  no  profit.  And 
by  this  cafe  it  appeareth  what  cdnfiriidion  the  law  maketh  for  the 
fpeedy  payment  of  debts.    And  here  is  tb  be  obf^rved,  that  ni^y  (5  Cro.  1$. 
r^.^c    «  -1  words  in  a  will  doe  make  a  condition  in  law,  that  make  no  ^*  ••) 
yj   *  K>.  J  c0Q^|iQ||  in  ^  ^(^ed :  As  here  to  detife  lan4s  to  an  executor 
6i  -cendendmn^  fo  if  lands  be  devifed  to  one  adfolvendum  20/.  to  Mich.  Si  &  di 
L  h.  or  paying  twentie  pounds  to  J.  N,  this  amountft  to.a  condition.  ^'' *'*^**^'^"^'^ 
And  Crilkmer's  cafe  was  this:  A  man  feifcd  ot  certaine  lands  holden  ^*"'^  cafr  ae- 
in  foc<ige  had  ifiTue  two  daughters  A.  and  B,  and  devifed  all  his  lands 
to  jL  and  her  heires,  to  pay  onto  B,  a  certaine  fumme  of  money  at 
a  certaine  day  and  place  ;  the  money  was  not  paid,  and  it  was  ad- 
judged. That  thefe  words,  "  to  pay,''  &c.  did  amount  in  a  will  to  a 
.  condition  ;  and  the  reafon  was,  for  that  the  land  wad  devifed  to  A, 
Ibr  that  porpofe,  otherwife  B.  to  whom  the  money  was  appointed  to 
be  piiid,  (hould  be  remedilefie,  et  interejl  reipublica/uprema  hominum 
tijtamenta  rata  haberi :  and  the  lefTee  of*B.  nponan  adtuall  ejectment 
recovered  the  moitie  of  the  land  againft  A. 

**  E/  ijfint  appiert  per  hjudgementy  8^c!*  This  conclufiou  upon 
a  judgment  is  of  great  authoritie  in  law,  quia  judiciufti  pro  veritate 
Mtcipitur,  and,  as  it  hath  beene  iaid^judicium  is  quajijurn  di6lum. 


judgtr.     Dy. 

6  E.  6.  fo.  74. 

7  K.  6. 70. 

(1  ico.  174.) 
10  Rep.  41. 
Cro.  Car.  181.) 


Sea.  384. 


t  I7T  rrndU  aufers  ehofes  et  cafes y 
-^  font  d'ejlatesfur  condition  en 
la  ley,  et  en  tiels  cajes  il  ne  befoigne 
d^aver  monjire  afcunfait,  rehearjant 
la  condition,  pur  ceo  que  la  ley  en  lay 
mefwe  putport  le  conditiony  ^c. 

£x  paucis  di^tis  intendere  plu- 
rima  poilis. 

Plus  ferra  dit  de  conditions  en  le 
^proehein  chapter,  en  le  chapter  de 
Keleafes,  et  en  le  chapter  de  Difcon^ 
iinuance. 


A  ND  many  other  things  thJVt 
■^^  are  of  eitates  upon  condition  irt 
law,  and  in  fuch  cifes  hee  n^ded  Hot 
to  have  Ihewed  any  deed,  rehearfth^ 
the  condition,  for  that  the  law  it 
felfe  purporteth  the  conditioti,  &c. 

jEx  paucis  ditiis  intendere  plu^ 

,  ,     rimapoffis. 

More  (hall  be  faid  of  conditior^s  lii 
the  next  chapter,  in  the  chapter  of 
Keleafes,  and  in  the  chapter  of  Difs> 
continuance. 


t  -^^  ^^^-^  outers  thofii  it  cafes  j  font        J  ^ocbeift  chapler-'^hapitri  de  difantk 
iti/Ud€iJur  cimUtign  ^  la  iej,  not  in  L.  and    que  tollent  sntfes,  £..  and  M.  and  Rokw 
14.  nor  Koh. 


tikft£Bl^ 


ijib.  p.       Gap.  5.  Of  Eftates  Seflb.  3A4, 


*.'.■• 


\ 


9  E.  4.  36.  XT  ERE  BY  it  appeareth,  that  limitations  (which,  as  hath  beent 

<S  Rep.  74.         f-     faid^  Littleton  termeth  conditions  in  law)  maj  be  pleaded  with- 
H6  Kep.     .;         ^^^  ^gg^  .  ^^^  ^j^^  realon  of  our  author  is  obien^able,    becaufe  the 

law  in  itfelte  purportcth  the  condition,  whereof  fomewhat  hath  bin 
fdid  before,  and  therfore  looke  backe  to  tiie  conditions  in  law,  or 
words  of  limitation,  and  withall  that  a  ftranger  may  take  advaiita<^« 
(Ant.  214.  b.)      of  a  limitation,  as  hath  beene  faid. 

Vid.  Sea.  220.         Littleton  having  fpoken  at  large  of  conditions  in  deed  and  in  law, 

fomewhat  feemeth  neceiTary  to  bee  faid  of  defealances,  whereby  the 
ildte  or  right  of  freehold  and  inheritance  may  be  defeated  and 
avoyded. 

-^    -.  ..  ^  ,  "  Dcfeafancc,*'  Dcfcifaniia,  is  fetched  from  tlie  French  word  </<r- 

Ifii^ir  Aflt  p.i.  f^^^^7  '•  ^'  ^^  defeat  or  undoe,  inJeHum  reddere  quodfacium  eft.  Tlierc 

S  E.  3.  is  a  diverfitie  between  inheritances  executed,  and  inheritances  exe- 

•45  E.  3. 1.  cutorie ;  as  lands  executed  by  livery,  &c.  cannot  by  indenture  of  de- 

— ^  A<r  ^'  feafance  be  defeated  afterwards.     And  fo  i/  a  difleifee  releafe  a  dif- 

r  H  6  43     •  fci^or,  it  cannot  bee  defeated  by  indentures  of  defeafance  made  af- 

'«  H.  6.  i3.  terwards  ;  but  at  the  time  of  the  releafe  or  feoftinent,  &c.  the  fame 

53  E.  3.  Annu.  may  be  defeated  by  indentures  of  defeafance,  for  it  ib  a  maxime  in 

40.    5  E.  3.       \^yi   Qu(C  incontintnii Jiunt  in  eJI'cvidentur.  (i) 

-Annnity  44. 

30  Aff.  p.  1.    30  Aff.  p.  11.    31  Am  32.    (Ant.  207.  a.    1  Koil.  Abr.  590.) 

JO  Aff.  pi.  7.  But  rents,  annuities,  conditions,  warranties,  and  fucb  like,  r^  ^»-    o  ' 

V  E.  4.  29.  ^<Q^  \^  inheritances  executorie,  may  be  defeated  by  defea-  L^^.^  /  •     '- 

Befton's  cafe  fances  made,  either  at  that  time,  or  any  time  after :  and  io  the  law  is 

f\:  Cora.  131.  of  llatutes,  recognizances,  obligations,  and  other  thinr^s  executorie. 

«8H.  8.Dier6. 

i9R  2^douciO  **  Ex  paucis  diciis  intendere  pliif'iTna  pojjls.'* 

Albanic's  cafe,  Verfes  at  the  firft  were  invented  for  the  helpe  of  memorie,  and  it 
lib.  1. 107.  ftandeth  well  with  the  gravitie  of  our  lawyer  to  cite  them.     By  this 

verfe  of  our  author,  inlerences  and  conclulions  in  like  cafes  are  war- 
rantable. * 

Laltly,  fomewhat  were  necefliirie  to  be  fpokjen  concerning  claufes 
(6  Rep.  32.  of  provifoes,  containing  power  Qi  revocation,  which  fmce  Littleton 
5Kep.  Twyne*»  wrote  arc  crept  into  voluntiirie  conveyances,  which  p;ifle  by  raifiug 
eaic.)  of  ufes,  being  executed  by  the  (*)  ftatute  of  27  H,  8,  and  are  be- 

1*^  *io  ^'  come  verie  frequent,  and  the  inheritance  of  many  depend  tliere- 
(Cro.  Car.  472.  *ip<^n-  As  if  a  man  feifed  of  lands  in  fee,  and  having  ili'uc  divers 
Hob.  348.  ^  fonnes,  by  deed  indented,  covenanteth  in  coufideratlon  of  fatherly 
9  Rep.  107.  love,  and  for  the  advancement  of  the  blood,  or  upon  any  other  good 
47^  T*  ^^-  conlideration,  to  ftand  feifed  of  three  acres  of  land  to  the  ufe  of  him- 
}   ,  ^  '     felfe  for  life,  and  after  to  the  ufe  of  Thomas  his  elded  fon  in  taile ;  bnd 

for  default  of  fuch  ifTue,  to  the  ufe  of  bis  fecowd  Ion  in  taile,  with 
divers  like  remainders  over;  with  a  provifo  that  it  fhall  be  lawfull 
for  the  covenantor  at  any  time  during  his  life  to  revoke  any  ot  tiie 
faid  ufes,  &CC.  this  provifo  being  coupled  with  ah  ufe,  is  allowed  to  Vc 
good,  and  not  repugnant  to  the  former  ftates.  But  in  cafe  ol  a 
ieoti'ment,  or  other  conveyance,  whereby  the  feoffee  or  grantee^  &c. 
i  is  in  by  the  common  law,  fuch  a  provifo  were  merely  repugnant 

•        and  void.  •  #  , 


(0  [Sec  Note  751.] 
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And  drkf  in  the  cafe  aforefaid,  if  the  covenantor,  'who  had  an  ef- 
taie  for  life,  doe  revoke  the  ufes  according,  to  his  power,  he  is  feifed 
i^ne  in  fee  fimple  without  entrie  or  cUiinie. 

Secondly,  he  may  revoke  part  at  one  time,  ?ind  part  at  another. 
.  Thirdly,  If  he  make  a  feotfment  in  fee,  or  levie  a  fine,  &c.  of  any  Lib.  i.  fol.  173*' 
Jirr,  this  doth  extinguifh  his  power  but  for  that  part ;  whereas  in  174.    Digge'»  * 
ihatcafe  the  whole  condition  is  extinct.     But  if  it  be  made  of  the  ^afe,  lib.  i- 
viiole,  all  the  power  is  extinguiflied  ;  fo  as  to  fome  purpofes  it  is  of  ^°'\^^^'  ^jj**"^ 
±e  nature  of  a  condition,  and  to  other  purpofes  in  nature  of  a  linii-  foJ^i*/^  ScropeV 

'"i^wn-  cafe,  lib.  7.; 

fourthly.  If  hee  that  hath  fuch  power  of  revocation  hath  no  pre-  fol.  is,  13.,' 
ient  intereft  in  the  land,  nor  by  the  ceafor  of  the  ftate  fhall  have  no-  ^**'  F«"*"c'»   <-  e 
thing,  then  his  feoflmcnt  or  line,  &c.  of  the  land  is  no  extinguifhment  ^"f^fi^^Ab*^*^^ 
01  his  power,  becaufe  it  is  meere  collaterall  to  the  land.  263. 1  Roll.' 

Fifdy,  By  the  fame  conveyance  that  the  old  ufes  b«  revoked,  Abr.  331,) 
:iiiy  new  be  created  or  limited,  where  the  former  ceafe  ipfofafto  by 
if.  revocation,  without  cither  entrie  or  cLiime. 

Sixtly,  That  thefe  revocations  are  favourably  interpreted,  becaufe 
many  men's  inheritances  depend  on  the  fame.  (1)     And  here  I  maV 
apply  the  abovefaid  verfe  : 

Es'paucit  diitu  intendere  plurima  pojis,' 
(i)  [See  Note  15*.] • 


fpife.    Dijbents  en  fee  que  tollent  efi* 
tries  ^J'ont,  Jicome  home  feijie  de  cer^ 


Ia\).  9.     Cap.  S.  Of  pifcento.  Se6l.  385, 

Chap.  6.     Difcents  que  tollent  Entries.     Se6t.  38 5 • 

jylSCENTS  que  tollent  entries  r)ISCENTS  which  toll  entries 
"^^"^  jont  en  deux  maners,  ceji  ajca*  "^  are  in  two  manaersy  to  wit, 
voir^  ou  difcent  eji  en  fee^  ou  en  fee    where  the  diicent  is  in  fee,  or  in  fee 

tuile,  Difcents  in  fee  which  toil  eu- 
tries  are,  as  if  a  njan  feifed  of  certiMne 
faifiesterres  ou  tenements  eJi  per  tin  lands  or  tenciSients  is  by  another  dif- 
uiUer  difjeije,  Sf  le  difjeijor  ad  ifj'ue  et  feifed,  and  the  difleifor  hath  iff ue,  and 
mqmft  de  tiel  eftatejeijie,  ore  les  terte"  dieth  of  fuch  eftate  leifed,  now  tlie 
merits  defcendont  at  iyue  del  di/feijbr  laritis  difcend  to  the  iifue  of  the  dif- 
fer courj'e  de  la  ley^  come  heire  a  lay,  feifor  by  courfe  of  law,  as  heire  unto 
JLt  pur  ceo  que  la  leu  mitte  le^  terres  him.  And  becaufe  the  law  cuft  the 
i)H  tenements  far  Vimie  per  force  del  lands  or  tenements  upon  the  iffue  by 
f^ifcent,  ijjint  que  )  iffue  vient  a  les  force  of  the  difcent,  fo  as  the  KTue 
tenements  per  'couife  de  ley,  et  nemy  commeth  to  the  lands  by  courfe  of 
per fon  fait  demefne,  Centrie  le  diffei-  law,  and  not  by  his  o wne  ikS,  tlie  cn- 
feeeji  tolle,  4*  il  ejl  mis  dfi  fuer  un  trie  of  the  difleifee  is  taken  away, 
i&ae/e  d  entre  fur  diflTeifin  enters  le  and  he  is  put  to  fue  a  writ  of  enttie 
heire  ledifeiforfderecoverer la  terref.  fur  dijjeifin  againft  the  heire  of  tlie 

dilTeilor,  to  recover  the  land. 

Mirror, cap.  f.  ft  JQISCJ^NTS."  This  word  commeth  of  the  Latine  worA 
l^h\^f  ^I'^n"'  di/ccndere^  id  ejt^  ex  loco  fuperiore  in  inferiorctn  moxere ;  and 

and  434.  ^  legall  underftanding  it  is  taken  when  laud,  &c.  after  the  death  of 

Brittoti  io\,  ti5.  the  anceftor  is  call  by  courfe  of  law  upon  the  heire,  which  the  I.iw 
iii-5.  calleth  a  difcent.     And  this  is  the  tioblefl  and  worthied  meanes 

\  idc  Se^.  5.       whereby  lands  are  derived  from  one  to  another,  becaufe  it  is  wrought 

u\  Am.  ic"^')  ^^^  ^®"*^^  ^y  ^^^  ^  ^^  ^*^^'  *^^  right  of  blood,  ,unto  the  r  i 

*  '  *  worthiefl  and  next  of  the  hlood  and  kindred  of  the  anceftor,  L-^J/*  ^' 

and  therefore  it  hath  not  in  the  common  law  altogether  the  fame 

fignification  that  it  hath  in  the  civill  law ;  for  the  civilians  call  him, 

haredan,  qui  rx  tejlqmtnto  fuccedit  in  univerfumjus  t^atoris.    But 

by  the  common  law  he  is  only  heire  which  fucceedeth  by  right  of 

blood.     And  this  agreeth  well  with  the  etymologic  of  the  word 

(hui.  7.  b.)        (heire)  to  whom  the  lands  difcend,  for  hwres  dicitur  db  harendOy  quia 

qui  hctres  ejt  hctrcty  hoc  ejt,  proximns  eft /anguine  illi  cujus  tjt  hans, 

Sous  bee  that  is  htcresy  Janguinis  efi  hares^  4*  A^nr#  hercditutis. 

"  Difcents  que  tollent  entries  font  en  deux  manners^  Here  is  an 
exaoi  and  perfe^  divilion  made  by  our  author,  and  yet  withall  plaine 
and  perfpicuous. 

Now,  as  a  difcent  is  the  worthiefl  meanes  to  come  to  lands,  &c. 

fo  hath  the  heire  more  privileges  than  any  other  that  by  other  order 

pr  meanes  come  to  the  lands,  &c.  as  (hall  appeare  hereafter. 

9  Brtdon  lib.  4.       Nota^  In  ancient  time  *  if  the  difieifor  had  beene  in  long  poflelDon, 

lol.  162.  &  209.  Qjg  difleifee  could  not  have  entred  upon  him.    fa]  Likewife  the 

I  leta  lib.  4.  cap.  8.     Xa]  50  E.  3.  51,     1  A  IT.  13.     fO  U,  3.    AC  438.     9  AC  15, 
t9  Air.  5.  54,    26  AC  1%.    51  AC  28.    43  Afljfe  17. 
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Meiiee  boold  not  have  entred  upon  the  ftolTee  of  the  Sfkiior,  if  &e 

Ld  continued  a  yieare  and  a  day  in  quiet  polfefnon.     But  the  law  \i 

chimged  in  both  thefe  cafes,  only  the  dying  feifed  being  an  ad  in 

h^y  doth  hold  at  this  day,  and  this  feemeth  to  b^  verie  ancient,  for 

this  was  the  law  before  the  Conquefl.     [b]  Porro  autem  quam  mart-  [h]  Umi.  ^I«* 

/w.^flf  lite  et  controverfia/edem  incoluefit,  earn  cofuux  et  proles ^ne  plJcat.  i^l  tfO} 

byntriKerfid  pogiJenio^  ji  qua  in  ilium  lisfuerii  illaid  vivenlem^  earn  ^* 

krfdci  adfe  (permde  atque  is  virus  J  accipiunid; 

And  one  of  the  reafons  of  this  ancient  law  may  be,  that  ihe  helre' 
^dinot  fuddenly  by  entendment  of  law  know  the  true  Hate  of  his  title. 
And  for  that  niariy  advantages  follow  the  pofleflion  and  tenant,  the 
hw  taketh  away  the'  entrie  of  him  that  would  not  enter  upon  the  • 
inctfior,  who  is  prefumed  to  know  his  title,  and  driveth  him  to  hut 
kti«nagain/l  the  heire  that  niay  b^  ignorant  thereof. 

"  &  momjt  de  tiel  eftaUfeiJie!^    to  a  difcent  that  taketh  away  li  H.  7.  ii 
^  entrie  a  dymg  ft'iitd  is  neceffarie,  as  here  it  appeareth  ;  but  a  40  £.  d.  ^' 
toaa  to  other  purpofes  may  have  lands  by  difcent  though  his  ancef* 
tor  (fi^  not  Hiitdi  as  h&x6  be€ne  faid  beibre. 

^  Vfi  iertti  ou  ienements/*    'thai  li,  of  fiich  fenemenfs  as  W  33  e.  S.  gtrf. 

forporeall,  and  doe  lye  in  liverii,  and  not  of  inheritances  which  lye  16?.    6  H.  4  4* 

0  grant,  as  advowfons,  rents,  commons  in  groife,  and  fuch  like,  ^^  ^*  ^  ^• 

thich  bee  inheritance^  incorporeal],  and  yet  a*  e  included  within  this  p^^*  g*  J^  •. 

»ofd  (tenements). .  For  difcehts  of  them  d*e  not  put  him  that  right  7H.  4. 12. 5. 

Bath  to  an  adioA;  and  th^  re'albilk  of  tliis  ifiverfitie  is,  for  that  houfes  s  AC  p.  9; 

fcr\e  for  the  habitation  .6f  men,  and  lands  to  be  manured  for  their  91  &  3;Sp 
faitenance,  and  therefore  the  heire  after  a  difc^t  fliaU  not  be  mo^' 
lefted  or  <fiftarbed  infihem  by  entne.* 

.  *'  tjt  pur  un  auter  diffkiJUr    the  fike  faw  is  of  dit  abafem^nt  6f 
ffitnifion,  and  of  their  feoffees,  or  donees,  &c.  ,  j  . 

hj J  a  1     ^P?^^  ^*  words  of  Idiilcion  a  diverfitie  may  be  coUedlerf,  (^  Rep.  ^SLj 
-I  that  if  a  rccoverie  be  had  by  J,  againfl  B.  and  bef6re  exe-  it  ^''i'^*  **'2[ 
nition  B.  die  feifec^  this  difcent  {hsl\  not  take  away  the  entrie  of  the  inirie  congeS.* 
f*coverer.   But  if  after  execution  B.  had  difTeifed  the  recoveror  and  45  e.  3.  quare  * 
^ied  feifed,  this  difcent  (hall  take  away  the  eAtrie  of  the  recoveror  Imp.  iSf.  ST.  U 
*nhin  the  exprelTe  words  of  Ldttlettin :  and  fo  it  is  in  cafe  of  a  fine.  ^- ^®* .    ^ 

*^  9  H.  6.  49. 

21B.6.17.       3E.4.6.      ISE.4.19.      3H.7.S.      ^Z,4l11.      JH.T.IS.' 
»ii.7.%V.        J0H.7.6.b.' 

'")  A  rccoverie  ts  had  againfl  tenadt  kit  life,  where  the  remain^  (n)  Sf  H.T.-^.* 
4er  is  over'in  fee,  tenant  for  life  dieth,  he  in  remainder  entreth  be* 
^fe  execution,  and  dieth  feifed,  the  entrie  of  the  recoveror  is  law- 
^i  becaufe  he  is  privie  in  eflate  ;  otherwife  it  is  if  the  difcent  had^ 
*«c  after  execUti()ti.- 
^.  recovereth  an  advowfon  againft  B,  in  a  wnt  of  right,  and  hath  45*  E.  3/  «iuil% 
I     J^^^naent  final ;  the  iiicumbent  dieth  ;  B,  by  ufurpation  prefents  Imp.-  }39i^ 
I     ^  th^  churchy  abd^his  clarke  is  admitted  an,d  kiflituted;  J5.  dieth : 
^'  is  p^  ^t  of  potfeition,  and  the  heire  of  B.  is  not  fd  bound  by  the 
judgemcn*  either  in  blood  or  eftate  but  that  he  (hall  prefent. 
(^B.  levies  a  fine  WA.  of  an  advowfon-  td  him  and  his  heires  ;   (o)QT..9.qw^ 
^Serthe  church  becomes  void ;  B,  prefents  by  ufurpatioh/  and  his  irt^p-  ^66. 
flarke  is  admitted  a«d  inftitjitBdr  this  fiiall  put  A.  the  cojtufee  out  {^Oi.AB.y 
<'i*?offeflioTir,'    And  the  reafoilof  thefe'  twa cafetf  it^  for  rtat  af  the 
iSDutbli  law  every  prefetitatiotf  to  a^  chiiixhr  did  put  th^'rightTull 

putfron^ 
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patron  out  of  pofTcinon,  and  did  put  him  to  his  ^rit  of  right,  whether 
the  prefentation  were  by  title  or  without,  and  therefore  albeit  the 
ufurpation  were  in  both  the  faid  cafes  before  execution,  yet  it  put 
the  riohtfull  patron  out  of  poflTeflion.  '  So  note  a  diverfitie  betweene  a 
recoverie  of  land,  and  of  an  advowfon. 


(p)L'eftatTitc  dc 
S«  H.8.  cap.  33. 
Vide  Sea  422. 
426. 

(?)  37  H.  6.  1. 
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Vide  PI.  Com. 
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"  Ventrie  le  difeifee  cjl  folic*'  (i)  Here  is  one  of  the  privileges 
which  the  law  giveth  to  the  heire  by  difcentof  houfes  and  hinds. 

(p)  At  the  common  law  if  the  diiVeifor,  abator,  or  intruder  had 
died  feifed  foone  after  the  wrong  done,  the  dilVeifee  aud  his  lieires 
had  been  barred  of  his  and  their  entrie  without  anytime  limitcl  by 
law;  but  now  by  the  ftatute  (q)  made  fmce  Littlitoii  wrote,  it  is 
enaded,  that  except  fuch  difieifor  hath  been  in  the  peacea!)le  pofief- 
fion  of  fuch  mannors,  lands,  &c.  whereof  he  (hall  die  ftifod  by  the 
fpace  of  five  yeares  next  after  fuch  dilUMhn,  &c.  without  entrie  or 
continuall  claime,  &c.  that  tiiere  fuch  dying  feifed,  &i'.  (hall  not  take 
away  the  entrie  of  fuch  perfon  Or  perlons,  &c.  But  after  the  fi\e 
yeares  the  diiVeifee  muft  take  fuch  continuall  claime  as  our  author 
hath  taught  us,  the  learning  whereof  is  necellarie  to  be  knowne. 
And  it  is  faid  that  abators  and  intrudors  are  out  of  this  ftatute  (a*), 
becaufto  the  ftatute  is  penall,  and  extends  only  to  a  dilVeifor,  and  that 
was  the  moll  conmion  mifchiefe.  Et  ad  ea  qvat  J requentius accidunt 
jura  adapt  (Hi  fur. 

The  feoft'ee  of  a  difieifor  is  out  of  the  faid  ftatute,  and  remaincs  as 
at  the  common  law.  But  to  a'dilfeifor,  the  ftatute  is  taken  t'avour- 
ably  for  advancement  of  the  ancient  right ;  for  whether  the  dilTeifia 
be  without  force,  or  with  force,  it  is  within  the  ftatute.  And  albeit 
the  ftatute  fpcake  of  him  that  at  the  time  of  fuch  difcent  had  title  of 
entrie,  &c.  or  his  heires,yet  the  fuccellbrs  of  bodies  politique  or  cor- 
porate, fo  you  hold  yourlellie  to  a  dilleifm,  are  within  the  remedie  of 
this  ftatute,  for  the  ftatute  extendeth  cleerely  to  tlie  prcdccel^br,  be- 
ing dilTeifed;  and  confequently  without  naming  of  his  fucceHbr  ex- 
tendeth to  him,  for  he  is  the  perfon  that  at  the  time  of  inch  difcent 
had  title  of  entrie. 

But  if  a  mm  make  a  leafe  for  life,  and  the  leffee  for  life  is  dilTeifed, 
and  tlie  difleifor  die  feifed  within  five  yceics,  the  lellee  for  life  may 
enter  ;  but  if  he  die  before  he  doth  enter,'  it  is  faid  that  the  entrie  of 
him  in  the  reverfion  is  not  law  full,  becaufe  his  entrie  was  not  lawfull 
upon  the  difleifor  at  the  time  of  the  difcent,  as  the  ftatute  fpeaketh. 
But  if  leifee  for  life  had  died  firft,  and  then  the  difleifor  had  died 
feifed,  he  in  the  reverfion  had  beene  within  the  remedie  of  the  ftatute. 
becaufe  he  had  title  of  entrie  at  the  time  of  the  difcent,  as  the  ita- 
tute  fpeaketh,  and  fo  within  the  exprefl'e  letter  of  the  ftatute,  albeit 
the  dilleifm  was  not  immediate  to  him,  and  the  like  is  to  be  faid  of 
a  remainder,  &c* 

**  Briefe  d*entricfvr  diffeifiit^  Breve  de  ingrefiu  fuper  diflTeifinam,'' 
Of  this  writ  fomewhat  Ihall  be  faid  in  the  next  fedion. 


(i)  [Set  Note  153.]  (2)  [Sec  Note  154.] 


Sea, 


Lib.  3. 


Of  Difcems. 


Se6l.  386. 


Sea.  386. 


r\ISCENTS  en  taile  que  toU 
lent  entries  ^fontjficome  home 
ell  diffkifie,  et  le  diffe^r  dona  mefme 
la  terre  a  un  outer  en  le  taile,  et  le 
tenant, en  le  taile  ad  ifftie  et  morujl 
ietiel  ejiatefeifie,et  Vyjue  enter;  en 
ce^  cafe  I* enter  le  diffeijee  ejl  tolle,  et 
il  et  nui  de  f'uer  enters  I'ijjue  de  le 
tenant  en  taile  un  briefe  d  eatre  lur 
diireiQa  *)-. 


T\ISC  ENTS  in  tayle which  take 
•^  away  entries  are,  as  if  a  man  bee 
di(reifed,and  the  difTelibr  giveth  the 
fame  land  to  s^noth^r  in  taile,  and  tbp 
tenant  in  taile  hath  iiFue  and  dieth  of 
fucheftate  feife(i,and  the  iflue  enter; 
in  this  cafe  the  entrie  of  the  diffeifee 
is  taken  awav,  and  he  is  put  to  lue 
againft  the  iifue  of  the  tenant  in  taile 
H  writ  Qi  Entrie Jur  dijjeijin. 


"   TlfOR UST  de  tiel  ejiate  feijie.^ 

If  a  dif&ifor  make  a  gift  in  tayle,  and  the  donee  dlfconti- 
r.^jo  »  -I  nueth  in  fee,  and  difl'eife  the  difcontinuee,  and  dieth  feled, 
t*Jo,  DrJ  ji^jg  difcent  (hall  not  take  away  the  entrie  of  the  dilfeilce, 
^rthe  difcent  of  the  fee  fiinple  is  yaniihed  and  gone  by  the  remit- 
ter; and  albeit  the  iflue  be  in  by  force  of  the  ellate  taile,  yet  the 
donee  died  not  feifed  of  that  edate,  and  of  neceffitie  there  mull:  be  a 
djing  feifed,  as  hath  beene  fdid,  which  is  a  point  worthy  of  obferva- 
tion,  and  imply eth  many  things. 

«  En  cefi  cafe  I'entrie  le  difdfte  eft  tolle." 

If  a  diHeifor  make  a  gift  m  taile,  and  the  donee  hath  iifue  and  9  H.  7. 94. 
dieth  feifed,  now  is  the  entrie  of  the  difleifec  taken  away ;  but  if  the  (Puit  240.) 
iiitae  die  without  ifliie,  fo  as  the  eil.ite  taile  which  difcended  is  fpent, 
the  entne  of  the  diffeifee  is  revived,  and  he  may  enter  upon  him  in 
the  rcverfion  or  remainder. 

So  if  there  be  grandfather,  father  and  fon,  and  the  fon  difleifeth  15  h.  4.  8.  9. 
cne,  and  nifeoffeth  the  grandfather  who  died  feifed,  and  the  land   S3  li.  6.  5.  i>. 
dtfcendeth  to  the  father,  now  is  the  entne  of  tlie  diffeifee  taken  per  A5«vir. 
away ;  but  if  the  father  dieth  feifed,  and  the  l.-,nd  dcfcendeth  to  the  ^^  Curiam  *" 
fonne,  now  is  the  entrie  *ef  the  dilleifee  revived,  and  h^  may  enter  \\^c  SvH.  :>95. 
upon  the  fon,  who  (hall  take  no  advantage  of  the  difcent,  becaufe  (Aut.  '^06.  b.) 
be  did  the  vsrrong  unto  the  difleifee.    But  in  the  cafe  al)Ovefaid  fome 
have  faid,  tliat  where  after  fuch  difcent  to  the  father,  he  made  a  leafe 
to  the  fon  for  terme  of  another  morn's  life,  upm  wbon.  the  d.lieifee 
entred,  that  the  fon  brouiiht  un  ailile  ind  lecovcred;  and  the  realbn 
th^  h  ith  bcene  y^'^ldod  is,   for  that  the  ion  had  not  the  fee  rniii>le 
wh"a  he  ;^>iiJi«?d  by  dj.^eifin,  but  is  a  purrh  ifer  ot  the  free-hold  only 
from  the  fither,  and  the  difcent  remaine  not  pUi^cd.     Coiiti  me  it 
trere,  a«  it  is  there  fiid,  if  tlie  fon  were  he  re  to  the  difcent.    But  the 
bo»fke  r:t<»d  there  in  Fltzherb.  tit.  title  placit.  6,  doth  not  warrant   (P»>t*- 241. 
th'.-  r  !e,  aiKi  I  nold  the  law  to  be  contrarie,  viz.  that  the  d.lVcilee   '*^^*    ^*'^ 
in  t*.  it  cafe  (liall  enter  upon  the  dilfeifor,  alwell  Jis  U  the  father  had 
c     v:%"?d  the  whole  fee  fimple  to  the  fon,  for  in  thir  cafe  alfo  the 
d.icent  to  the  fuiher  is  aot  purged.     If  a  dilleifor  make  a  leafe  to  aQ 

infant 
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infant  for  life,  and  he  is  diffeifcd,  and  a  difcent  caft,  the  infant  en- 
(Sea  408.  ters,  the  entrie  of  the  diffeifec  is  lawfull  upon  him.     More  ftiall  be 

F.  N.B.  192.  d,)  faid  of  the  like  matter  in  this  chapter  hereafter  in  his  proper  place, 

Std.  393.  395. 

"  Briefe  d'entrie  fur  difeijm.  Breve  de  mgrefib  fiiper  difleiil- 
nam."  This  writ  lieth  only  upon  a  diffcifin  made  to  the  demand- 
ant or  to  fome  of  his  anceftors,  and  of  this  writ  there  be  foore  kindes. 
The  firfl  is  a  writ  that  lieth  for  the  diffeifec  againft  the  diffeifor  upon 
a  difleifm  done  by  himfelfe,  and  this  is  called  a  writ  of  entrie  in  the 
nature  of  an  affife.  The  fecond  is  a  writ  of  entrie  fur  dUpnfin  en  fe 
peTy  v9htTeo(  Uftlcton  here  fpeakcth,  for  the  heirc  by  difcent  is  in  the 
per  by  his  ancellor  :  fo  it  is  if  the  diffeifor  make  a  feoflinent  in  fee, 
a  gift  in  taile,  or  a  leafe  for  life,  for  they  are  in  the  per  by  the  diffei- 
for. (•)  The  third  is  a  writ  of  entrie/wr  difeijin  enUpcrSf  cui  ;  » 
where  A,  being  the  feoffee  of  P.  the  diffeifor  maketh  a  feoffment 
over  to  B,  there  the  diffeifee  fhall  have  a  writ  of  entrie  y»r  diffe\fin  of 
lands,  &c.  in  which  B.  had  no  entrie  but  by  A,  to  whom  D.  demifed 
.the  fame,  who  unjuilly  and  without  judgement  diffeifed  the  demand- 
ant. Thcfe^  are  called  gradus^  degrees,  which  are  to  be  obfcrved, 
or  elfe  the  writ  is  abatable  ;  iorjicut  wUura  nonfadtfaltim^  itanec 
lex 

The  fourth  is  a  writ  of  entrie  fur  digeifm  in  le  pojl,  which  lieth 
when  after  a  diffeifin  the  land  is  removed  from  hand  to  hand  beyond 
the  degrees ;  and  it  is  called  in  le  pojl,  becaufe  the  words  of  the  wnt 
be,  po^  dijei/inam  guam  J>.  injure,  4'C.  fecit,  SfC.  The  formes  of 
thefe  writs  you  (hall  read  in  the  Regijler  and  F.  N.  B.  and  therefore 
it  were  needleffe  to  recite  them  here.  So  then  a  degree  is  of  two 
forts  ;  either  by  aft  in  law,  whereof  Li//^/ott  here  puttethan  exam- 
ple of  a  difcent,  or  by  aft  of  the  partie,  by  lawfull  conveyance,  as  is 
aforefaid.  But  it  is  to  be  underftood,  that  at  the  common  law,  if  th« 
lands  were  conveyed  out  of  the  degrees,  the  demandant  was  driven 
to  his  writ  of  right,  in  refpecl  t)f  fuch  long  poffeffion  in  fo  many 
men's  hands,  which  the  law  doth  ever  refpeft  and  favour.  And 
therefore  by  the  ftutute  [a]  of  Markbridgey  the  writ  of  entfie  ia  le 


19  H.  6. 96. 
9  H.  5. 9. 

Bra^lon  lib.  5> 
fol.  319.  b.  St 
Ai9.  Brit.  Ibl. 
964.  iS.'i, 
fleu  lib.  5. 
cap.  d5. 
5  E.  3.216. 
(•)«2B.3.  l.b. 
7  E.  3.  2d. 
T.  N.  B.  192. 


14  H.  4.  40. 
(6  Co.  9.  b.) 


[a]  Marlebr. 
CM  p.  "19. 
24  £.  3.  70. 


Brafton  nbi 
fupra.    Britton 
ubi  fupra. 
Fleta  ubi  fapra. 

4  £.  2.  brev. 
790.  21 H.  6.  8. 

(2  Inft.  155. 
Stat.  Marl.  30. 
•Poa.  Sec.  413.) 
£6]  Bradton 
lib.  4.  fol.  321. 

5  lii*  3.  83. 

5  E.  ^.  entrie6& 
11  H.  4,  83. 


pqft  is  given  :  Provtfum  eft  etiam  qvhdji  alienationes  iUte  de  ["2^0^  ^1 
qnibus  breve  de  itigrefu  dari  canfuevii,  per  tot  gradm  fiant,  L  ^^*  J 
per  quot  breve  illud  informd  ptHis  ^tata  fieri  nonpoffit  habeant  con- 
guerentes  breve  ad  rccuperandamfeifinamfumnftne  menfione  graduum^ 
ad  cttjvfcungue  manm  per  hnjufmodi  aUtnatimes  m  ilia  devaiertt, 
per  breve  oiiginale,  Sf  per  commune  confiUum  domini  regit  inde  provi- 
dcjidunif  SfC,  (1) 

Now  it  is  neceiTlirie  to  be  knownc,  what  doth  make  a  degree. 
Firft,  no  eftate  gained  by  wrong  doth  make  a  degree,  and  therefore 
neither  abatement,  intrufion,  or  diffeifin  upon  diffeifin,  doth  make  a 
degree.  Neither  doth  evcrie  change  by  lawfull  title  worke  a  degree, 
as  if  a  bifhop  or  an  abbot,  or  the  like,  diffetfe  one  and  die,  where  his 
fucceffor  is  in  by  lawfull  title  ;  for  though  the  parfon  be  altered,  yet 
the  right  remaines  where  it  was,  viz.  in  the  church,  and  both  of  them 
feifcd  in  the  f^me  right,  viz.  in  the  right  of  the  church,  and  there- 
fore in  that  verie  cafe  BroBon  [b]  demands  the.queftion,  Anfa^mit 
gradum  de  abbate  in  abbatemjicut  de  lutrede  in  hceredem  f  Et  vtdetur 
guild  non  magis,  qudm  in  computatione  dtfcenfis,  juia  etji  altematur 


(i)  [See  Note  Z55<] 


Uh.9. 


Of  Difccnts. 


Se6l.  387. 


ferjm^  Mm  jmplrr  hoc  aliemaiur  digmiasj/edfemper  manet.    And 

herewith  agreeth  [c]  FUta,  [c]  Fleta,  lib.  5. 

Alfo  an  edate  oaadelo  the  king  doth  make  no  degree,  and  there-  cap.  34.  3  H.  3. 
fcre  if  a  difleifor  hy  deed  ioroUed  convey  the  land  to  the  king,  and  ^^^l\ 
the  king  by  his  charter  granteth  it  over,  the  difleifee  cannot  have  a  F.  N.  A.  I9l.  k. 
writ  of  entrU  in  U  per  4*  cut,  bat  in  U  pqfiy  for  the  king's  charter  is  (poft.  318.  a.) 
fri'higb  a  matter  of  record  as  it  maketh  no  degree.  5  £.  2-  eotrie  66» 

Alfo  an  eftate  of  a  tenant  by  the  carteiie,  or  of  the  lord  by  efcheat,  ^  ^  ^-  ^^* 
or  of  an  execution  of  an  ufe,  by  the  ftatute  of  97  H.  8.  or  by 
judgement,  or  recoverie,  or  of  any  others  that  come  in  in  the  Fq/ty 
worke  no  degree.  [d\    But  a  tenancie  in  dower  by  aflignement  of  [«!]  36  H.  6. 
the  beire  doth  worke  a  degree,  hecaufe  (he  is  in  by  her  hulband  ;  dower  30. 
bot  affignement  of  dower  by  a  difleifor  worketh  no  degree,  but  is  in 
the  Pq^y  as  hereafter  ihall  be  (aid  in  his  proper  place. 

¥nien  the  degrees  are  paft,  fo  as  a  writ  of  entrie  in  the  Pojl  doth  44  £.  3. 4»  $: 
Ije,  yet  by  event  it  may  be  brought  within  the  degrees  againe ;  as  39  £.  3.  25. 
if  the  difleifor  infeoffe  A.  who  infeolfes  fi.  who  infeoffes  C.  or  if  the  |  q*  ^'  |* 
difleifor  die  feifed,  and  the  land  difcend  to  A.  and  from  him  to  C.  now 
ait  the  degrees  pail ;  and  yet  if  C  infeoflfe  A,  or  B.  now  it  is  brought 
within  the  degrees  ag^e. 

If  the  dideifbr  make  a  leafe  for  life,  the  repiainder  in  fee,  tenant  50  £.  5. 97. 
for  life  dieth^  he  in  the  remainder  is  in  the  Fer^  becaufe  he  now 
tlaimeth  immediately  from  the  difleifor,  and  both  thefe  eflates  make 
but  one  degree.  (2) 

Note,  there  Ijee  divers  other  writs  of  entrie  befides  this  writ  of  (F.N.B.l9J.a.) 
emrieyirr  Ajfeifin^  whereof  JJttlettm  here  fpeakes  ;  as  a  writ  of  entrie 
ad  tenmnum  qui  prateriiif  in  cafu  provifo^  in  cwifimiti  cafu^  ad  commu- 
sen  legtm^Jint  ajfcnfu  capituli,  dumfait  infra  cttatem,  dum  non  fuit 
compos  menfiSf  cut  in  vitd,fttr  cut  in  vitd^  intru/iony  cej/avit,  and  the 
like ;  and  that  which  hath  beene  faid  of  one,  may  be  applyed  to  all.  (8  Rep.  84.) 


Sea.  387. 


JP  T  motaf  que  en  tieb  difcents  que 
'^  Udlent  eniriesyilcovient  que  home 
I  ntaruftfeifie  en  fon  demefne  come  de 
/ee,  Offt  en  fon  demefne  come  de  fee 
tmk.  Cur  un  moruntfeifie  pur  terme 
de  vkf  ne  pur  terme  d^auier  vie^  ne 
mnquez  toilent  entre*. 

I 


AND  note,  that  in  fuch  difcen^.s 
•^  which  take  away  entries,  it  be- 
hoveth  that  a  man  die  ieifed  in  his  de- 
mefne as  of  fee,  orin  his  demefne  as  of, 
fee  taile.  For  a  dying  feifed  for  terme 
of  life,  or  for  terme  of  another  man*3 
life,  doth  never  take  away  an  entry. 


F  a  difleifor  make  a  leafe  to  a  man  and  to  his*  heires  during  the  ^;^  g  £|  ^ 

hie  of  /.  S.  and  the  leflee  dieth,  living  /.  5.  this  (hall  not  take  t5X  7  H.  4. 46. 

away  the  entrie  of  the  diifeifee,  beoaufe  he  that  died  feifed  had  hut  R  \\.4>.^ib. 

a  £[eehoId  only,  and  heires  in  that  cafe  were  added  to  prevent  the  ^  u  1*  ^  q' 

occopant,  for  l^e  heire  in  that  cafe  (hall  not  have  his  age,  as  it  was  m  p^'p  |^'^  \ 

adjudged  in  [d]  Lamb's  cafe  (3).  ^^  p  J^,,   * 

16  Elit.  in  cmnnMiiu  baace.     (Ant  41.  b.)     3  £,  3.  tit.  £atr.  Cone.  5&  F.  N.  &  145.  m. 
9H.7.25.S.                                                                                * 


But 


*  9c.  added  in  L.  and  M.  and  Roh. 
(ft)  [See  Note  156.]  (3)  See  Note  4>  page  141.  a. 
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t  H.  r;  t5. 
(Hob.  3^$,) 

r 

(Poft.  27«.  a.) 
(Flo.  646.  a.) 


But  if  kee  in  the  reverfion  dilTeife  his  tenant  for  life,  and  dieth 
feifed,  this  difcent  (hall   take  away  the  entrie  of  the  tenant  for 

life  (4). 

So  it  is  if  there  he  tenant  for  life,  the  remainder  in  taile,  the  re- 
mainder in  fee,  and  tenant  in  taile  difleifeth  the  tenant  for  life  and 
dieth  feifed,  tbisfhall  take  away  the  eutrie  of  the  tenant  tor  hie. 

But  if  the  king's  tenant  for  life  be  difleifed,  and  the  dilleifor  die 
feifed,  this  difcent  Oiall  not  take  away  the  entne  oi  the  lefTee  tor  life, 
becaufe  the  difleifor  had  but  a  bare  eitate  of  freehold  during  the  life 
of  the  leflTee,  and  Uttlefon  faith,  that  a  dtfcentof  an  eflate  lor  terme 
of  another  man's  life  ihall  not  take  away  an  entrie  (5). 

"  En  fan  demffne  come  de fee.''  If  an  infant  bee  dlffeifed,  and  the  • 
Tempi K.  1.  difleifor  die  feifed,  and  alter  the  infant  commeth  to  full  age,  r,,^^  1^  n 
^4  bT*  A?)flP'"  ^^  ^^^  ^^^^^  ^^  ^^®  difleiior  die  before  he  entreth,  albeit  he  L^^*"*  "'J 
40  E  s.  9  b       ^^^^  ^^^  feifed  of  an  a^uall  feifin  (1),  but  of  a  feifui  in  law,  yet  that 

dying  feifed  fhall  take  away  the  entrie  of  the  difleifee.  (*)And  yet 
in  pleading  the  fecond  heire  (halt  (as  hath  beene  faid)  make  hinifelfe 
heire  to  the  diffeifor,  and  that  land  (hall  not  be  recovered  in  value  for 
the  warrantie  made  of  other  lands  by  the  firft  heire  ;  butlhough  the 
firil  heire  had  but  a  fei(jn  in  law,  yet  he  is  within  the  words  of  JLtV- 
tUton,  for  he  was  feifed  and  died  feifed  in  his  demefne  as  of  fee. 


(•)24E.  S.  47. 
(8  Rep.  99.) 


Seft.  388. 


TTEM,  un  difcent  de  rererfion,  ou 
,dc  remainder^  ne  umjnes  toil  nt  ew- 
^rie*.  Iffint  queen  tieU  cafes  que 
totleut  entries  per  force  de  difcent^  it 
cpxient  que  celuif  que  morujifeijie  ad 
fee  et  franktenement  al  temps  defon 
Plot  ant  f,  pufee  taite  et  franktene- 
ment al  temps  defon  morant,  ou  aU" 
ierment  tiel  difcent  ne  tolle  entre. 


A  LSO,  a  difcent  of  a  reverfion, 
'^  or  of  a  remainder,  doth  not  take 
away  an  entrie.  So  as  in  tliote  cales 
which  lake  away  entries  by  force  of 
difcents,  it  behoveth  that  hee  ^ietli 
feifed  of  fee  and  freehold  at  the  time 
of  his  deceafe,  or  of  fee  taile  aud 
freehold  at  the  time  of  his  deat)),  or 
otherwife  fuch  difcent  doth  not  take 
away  an  entrie. 


Vide  Sea  S09. 
59X 


N  D  therefore  if  a  difleifor  make  a  leafe  for  yeares,  and  die 
ieifed  of  the  reverflon,  this  difcent  (hall  take  away  the  entrie  of 
the  difleifee,  becaufe  hee  died  feifed  of  the  fee  aud  frankteneioeut. 
Like  law  it  is  if  the  land  be  extended  upon  a  llatute,  judgement,  or 
rccogiiizaiice,  and  fo  it  is  in  cafe  of  a  remainder. 

But  if  he  had  made  a  leafe  for  life,  and  die  feifed  of  the  rever- 
fion, this  difcent  fhall  not  take  away  the  entrie  ot  the  difleifee,  for 
tliat  though  he  had  the  fee,  yet  he  had  not  the  franktenement.  (a) 

So  it  is  of  a  tenant  in  taile  mutatis  mutandis;  and  note,  the  law 
doth  ever  give  great  refpe^t  to  the  edate  of  freehold,  though  it  be 
but  for  terme  of  life. 

If 


*  $fc.  added  in  L.  M.  and  Roh. 

f  9ufee  taile  et  frMkttnemetU  al  temfs  defon  marant^  not  In  L.  and  M.  nor  Roh. 


(4)  [Sec  Note  157.] 

(5)  [StcNotcisi.] 


(1)  [See  Note  159.] 

(2)  [See  Note  160.] 


Lib.  S. 


Of  Difcents. 


Sea.  389,  39O1 


If  a  difleifor  make  a  leafe  for  tenne  of  his  own  life,  and  dieth^ 
this  diicent  fhail  not  tdke  away  the  entrie  of  the  di/feifee ;  for 
tbou^'b  the  fee  and  iTanktenement  difcend  to  the  heire  of  the  dif* 
feilor^yct  the  difleifor  died  not  leiled  ot  the  tee  and  franktenement : 
and  UttUton  faith^  that  unlelfe  he  hath  the  fee  and  franktenement 
at  the  time  of  his  decealc,  fuch  defcent  ihall  not  -take  away  the 
ewne  (3> 


Sea.  389. 


ITEM,  come  efl.  dit  de  difcents  que  ALSO,  as  it  is  laid  of  difcents 

**  difcetidont  ai  tjjue  de  ceux  que  //ao-  '^^  which  difcend  to  tiie  iffue  of 

Tontfeilies,  Ac.  me/me  la  ley  eji  iou  ih  them  which  die  feifed,  &c.  the  fame 

«W  aJcuH  ijjne,  mes  les  teaefnenU  di^  law  is  wliere  they  have  no  ifl'ue,  but 

faidontalJrereJoer,uncleyOuauter  the  lands  difcend   to  the  brother, 

c^m  de  celuy  que  morujt  Jeijie  X*  ii Her,  uncle,  or  other  couiin  of  him 

which  dicth  feifed. 

BY  this  it  app«areth,  that  a  difcent,  in  the  collateral  line  doth 
take  away  an  entne,  as  well  «s  in  the  lineall. 


taile. 


Monmtfeificst  ^" .  Here  (^-c.)  iniplieth  fee  fimplc,  or  fee 


1^40.  a,] 


Sea.  390. 


jfifor  aliena  a  tin  aater  enji 

Henee  deviejam  heire,  et  le  Jeignior 

aUer  come  en  Jon  ef(Aeat :  en  ce/t  cafe 

le  diffeifee  pott  enter  fur  le  jeignior y 

^«r  ceo  que  iefeignior  ne  vient  a  la 

tmeper  difcent,  mesper  voy  d'ef 

thtat. 


LSO,  if  there  bee  lord  and  te- 
nant, and  the  tenant  be  difTeifed^ 
and  the  diileifor  alien  to  another  in 
fee,  and  the  alienee  die  without  iifue, 
and  the  lord  enter  as  in  his  efcheat: 
in  this  cafe  the  diffeifee  may  enter 
upon  the  lord,  becaufe  the  lord 
cointneth  not  \o  the  land  by  difcent, 
but  by  way  of  efcheat  (1). 


"  J  L  diffeifee  poit  enter  fur  Iefeignior,  Sfc/'    For  albeit  the  (F.N.B.  144.  •.) 

alienee  of  the  diffeilor  die  feUed,  and  the  lord  by  efcheat 
commeth  to  the  land  by  act  in  law,  yet  bee  lule  the  l.nd  difcendeth 
aotto  him,  the  entrie  of  the  difieilee  in  relpcd  of  the  elcheat  (hall 
not  be  taken  away.  For  a  dym^  Idled,  and  a  difcent,  and  not  a 
<iyingfeiled  and  an  efcheat,  doth  Uke  away  the  enine :  for  (as 
Wh  beene  ia.d;  the  difcent  iS  the  worthier  title.  But  m  that  cale, 
if  the  lord  bv  efcheat  die  feiied,  and  the  iand  difcend  to  his  heue, 
^  that 


Xlffc,  added  L.  and  M.  and  Roh. 
(3)  [See  Mou  x6i.)  (1)  [Stc  Note  i6».] 

H3 
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Sea.  391. 


37  H.  6. 1.  that  difccnt  fhall  take  away  the  entri«  of  the  dllTeifee.  So  it  is  if  the 
?p^ft%A4  h  \  ^^^^^^^'^^  ^^®  feifed,  and  the  heire  of  the  dilTeifor  dieth  without  heire, 
(Ant.  238  b)     *^®  diflfeifee  cannot  enter  upon  the  lord  by  efcheat.     So  as  there  is 

a  diverfitie  as  touching  the  difcent^  when  after  a  difcent  caft,  the 
iffue  in  taile  dieth  without  ilTue,  and  when  after  a  difcent  cail,  the 
heirc  in  fee  fimple  dieth  without  heire  :  for  he  in  the  reverfton,  or 
remainder,  upon  a  (late  taile  claimeth  in  above  the  (late  taile^  but 
the  lord  by  efcheat  claimeth  in  under  the  heire  in  fee  Ample. 


Sea.  391. 


TTEMy  Ji  Jiamefeijie  de  certaine 

"^  terre  en  fee,  ou  en  fee  taile,  fur 

condition  de  render  certaine  reiit,  ou 

fur  outer  cotidition,  coment  que  tiel 

tenant  feifie  en  fee,  ou  en  Jee  taile, 

moru/lfetjie,  uncoreji  le  conditionfoit 

enfreint  en  lour  vies,  ou  apres  hur 

deceefe,  ceo  ne  toller  a  pas  VetUrie  del 

feoffor,  ou  del  donor,  ou  de  lour  heires, 

pur  ceo  que  le  tenande  eji  charge  ovt 

le  condition,  et  Veftate  del  tenant  ejl 

conditionall,  en  queconque  mains  que 

le  ienancie  vient,  ^c. 


ALSO,  if  a  man  be  feifed  of  cer- 
•^^  tain  land  in  fee,  or  in  fee  taile, 
upon  conditionto  render  certain  rent> 
or  upon  other  condition,  albeit  fuch 
tenant  feifed  in  fee,  or  in  fee  taile, 
dieth  feifed,  yet  if  the  condition  bee 
broken  in  their  lives,  or  after  their 
cfeceiife,  this  (hall  not  take  away  the 
entrie  of  the  feoffor  or  donor,  or  of 
their  heires,  for  that  the  teoancie  is 
charged  with  the  condition,  and  the 
ilate  of  the  tenant  is  conditional!,  in 
whofe  hands  foever  that  the  tenancie 
coquneth,  8cc. 


ss  Aff.  11.  24. 
81  H.  6.  %7. 


ds  Air.  11.  u. 

(Ant.  205.) 

Brook  tit.  Mort- 
naine  6. 
47  E.  3.  11. 
21  E.  3.  17. 

40  Air.  13. 


TJ  PON  thefe  two  fedions  is  to  bee  obferved  a  diverfitie  betweene 
a  right,  for  the  which  the  law  givcth  a  remedie  by  aidion,  €md 
a  title,  for  the  which  the  law  give.th  no  remedie  by  aaion,  but  by 
entrie  only  (a).  For  example,  the  feoffee  upon  copdition  in  this 
cafe  hath  a  right  to  the  land,  and  therefore  his  entrie  may  be  taken 
away,  becanfe  hee  may  recover  his  right  by  a&ion ;  but  the  feoffor 
or  donor  that  hath  but  a  condition,  his  title  of  entrie  cannot  be 
taken  away  by  any  difcent,  becaufe  he  hath  no  remedie  by  a^on 
to  recover  the  land,  and  therefore  if  a  difcent  ihould  take  away  his 
entrie,  it  ihould  barre  him  for  ever.  And  the  law  is  all  one  wh^  * 
ther  the  difcent  were  before  the  condition  broken,  or  after. 

Alfo  hee  that  hath  a  title  to  enter  upon  a  mortmaine  r^         , 
fhall  not  he  barred  by  a  difcent,  becaufe  then  he  ihould  bee  L'^^O.  D* 
without  all  remedie.  And  fo  it  is  in  cafe  where  a  woman  hath  a  title 
to  enter  caufd  matrimonii  pra:ivcuti,  no  defcent  (hall  take  away  her 
entrie,  becaufe  ihe  hath  but  a  title,  and  no  remedie  by  a^on  (i). 


(z)  [See  Note  163.] 


(0  [See  Note  164.] 


Sea. 


Uh.9. 


Of  Difcents. 


Sea.  392)  993. 


Sea.  392. 


TTEMffi  tid  tenant  fur  cotutition^ 
^  foit  dtjjeilie,  et  le  aijfeijor  devie* 
aitfeife,  et  la  terre  defcendtji  al  heire 
k  diJIeiJar,  ore  le  entrie  le  tenant  fur 
amdUumf  quefvijl  dijjeifie^  efl  toll. 
Met  uncore  fi  le  condition  Joit  en 
Jreint  •,  donque  pott  le  feoffor  ou  le 
imor  quefierent  eftatejur  condition^ 
9u  laip'harSj  enter,  cauia  qu&  fupr&. 


A  L  S  O,  if  fucli  tenant  upon  con- 
"^  dition  be  difTeifed,  and  the  diC- 
feifor  die  therof  feifed^  and  the  land 
difcend  to  the  heire  of  the  difleifor, 
now  the  entrie  of  the  tenant  upon 
condition,  who  was  dilTeifed,  is  takea 
away.    Yet  if  the  condition  be  bro-  \ 
ken,  the  feoffor  or  the  donor  which  { 
made  the  eiiate  upon  condition^  or  ; 
theifr  heires,  may  enter,  cau/i  qui  ] 
fupri. 


I 


F  a  man  be  feifed  of  lands  in  fee,  and  by  his  lafl  will  in  writing 
devifeth  die  fame  to  another  in  fee,  and  dieth,  after  whofe  de- 
ceafe  the  freehold  in  law  is  caft  upon  the  devifee,  and  the  heire, 
before  any  entrie  made  by  the  devifee,  entreth,  and  dieth  feifed, 
this  difcent  (hall  not  take  away  the  entrie  of  the  devifee ;  for  if 
the  difcent,  which  is  an  aft  in  law,  (hould  take  away  his  entne, 
tbe  law  ihould  barre  him  of  his  right,  and  leave  him  utterly  without 
reoedie  (3).  And  fo  it  is  of  him  that  entreth  for  confent  to  a  ra- 
viflunent ;  and  fo  it  was  refolved  in  the  cafe  of  Martin  Trotte  of 
liOodoQ  [n]  Pafckt  32  £/.  in  Com.  Banco;  and  accordingly  was 
the  opinion  of  the  court  of  common  pleas,  [0]  Pafcht  1  Jac.  Reg, 
To  this  may  be  added  as  a  like  cafe,  the  king's  patentee  befora  he 
enter,  jkc.  Another  reafon  wherefore  a  difcent  (hall  not  take  away 
the  entrie  of  him  that  hath  a  title  to  enter  by  force  of  a  condition, 
&c.  is,  for  that  the  condition  remaines  in  tbe  fame  efleuce  that  it 
vas  in  at  tbe  time  of  tbe  creation  of  it,  and  cannot  be  diveited  or 
pot  out  of  pofleflion,  as  lands  and  tenements  may  (3). 


[n]  Pafch. 
ift  Elis.  in  Com* 
muni  Banco.   > 
7R.S. 
Scir.  Fac.  S. 
41  £.  S,  14. 

r  Fiucbdea. 
tfJParcb.  IJac 
gia  in  Com- 
mit Banco* 


ijCCt*     O^Om 


JTEMf  fiundifjeifor  deviefeifief 
ifc.  etjim  heire  enter,  Sfc-le^el 
endma  la  feme  le  diJJ'eifor  de  la  tierce 
part  deles  tenements,  esc.  en  cefl  cas 
quanta  ceft  tierce  part  fue  efi  ajfigne 
<i  la  feme  en  dotver,'maintenant  apres 
tto  que  la, feme  enter,  et  ad  lepdjj'ef^ 
fion  de  mejme  la  tierce  part,  le  difjei-*^ 
fiepmi  loyalment  enter Jur  la  poffef 
J^  lefeme  en  mefme  us  tierce  part. 

Et 


ALSO,  if  a  diffeifor  die  feifed,  8cc. 
^^  and  his  heire  enter,  &c.  who  en- 
dowetb  the  wife  of  the  diffeifor  of  the 
third  part  of  the  land^  &.c.  in  this  cale 
as  to  this  part  which  is  affigned  to 
the  wife  in  dower,  prefentiy  after  the 
wife  entreth,  and  hath  the  polTellioQ 
pf  the  fame  third  part,  the  dillcifee 
may  lawfully  enter  upon  the  ppiief- 
fiou  of  the  wife  into  the  fame  third 

part. 


•  Ve»  added  in  L.  and  M.  but  not  in  Rob.' 
(s)  LScs  Noie  165.]  (})  [Ste  Note  iCS.] 

H4 


poit  enter  fur  /es  outers  deux  parts  que 
llieire  k  dijfeijor  ad  per  le  difcent  J. 


Lib.  3.     Cip.  6.  OfDifcehts.  Sea.  393. 

I,t  la  caufe  efty  pur  ceo  qtie  qiuint  la  part.  And  the  rcafon  is,  for  that 
feme  ad f>n  dozv^^r^  el  ferra  adjudge  when  the  wife  hath  her  dower,  fhe 
eitii  rmmediate  per  fan  baron,  et  ne-  (hall  be  adjudged  in  iminediateiy  by 
my  per  riieire;  et  ijjint  quant  a  ie  herhulhand,  &  not  by  the  heire(i); 
frank  tenement  de  mcfme  la  tierce  and  fo  as  to  the  freehold  of  the  fame 
part,  le  difcent  ejldefeate'*.  Et  ijjint  third  part,  the  difcent  is  defeated. 
poie.%  veir,  que  devant  le  endowment  And  fo  you  may  fee,  that  befoi:e  the 
ledifeifeene  poit  enter  en  afcun  part,  endowment  the  difleifee  could  not 
i*r.  et  apres  le  dorcrnent  il  poit  enter  enter  into  any  part.  Sec.  and  after  the 
^;fur  la  fenie^  S^r,  mes  uncore  il  ne    endowment  he  may  enter  upon  the 

wife,  &c.  but  yet  hee  cannot  enter 
upon  the  other  two  parts  which  the 
heire  of  the  diffeifor  hath  by  the 
difcent  (2). 

'*    TyE  VIE  ftifie,  Spc"  viz.  in  fee  fin^pk  or  in  fee  tayle. 

**  Etfon  heire  enter,  Sfc"    So  as  he  h  ith  aQ  aftuall  fee  fimple. 

^  De  ^  3.  part  de  les  tenements,  SfC*'  id  eft,  in  feveraltie. 

By  this  fedlion  itu^peareth,  that  £fti  entrie  being  taken  away  by 

the  diltent,   is  revived  by  the  endowment,  albeit  the  tenant  iu 

dower  fhj.ll  have  U  but  lor  her  life.     And  the  caafe  is,  for  that 

faUhou^h  the  heire  entred,  yet  when  the  wife  is  endowed  liie  r^  .  j    „ 

(h.ill  not  be  in  by  the  heire,  [a]  but  imniediiiteiy  by  her  buf-  L  ^  *    '. 

M  8  E.  2.  band  being  the  difleifor,  who  is  in  for  her  Jife  by  a  title  parain»»"t 

\T^  l^  the  dying  leiled  and  dilcent,  and  therefore  in  judgement  of  bw,  the 

Power  171.        dilcent  as  to  the  freehold,  and  the  poflcffion  which  the  heire  had  is 

5  K.  '2.  taken  away  by  the  endowment ;  for  that  the  law  adjudgeth  no  me4ne 

tiKrie  66.  fcifiu  betweeue  the  huibandand  the  wife. 

«t  K.  5.3:.  40. 

38  \(r.  Pi   t?6.     4riE.  3.  32.    45  E.  3.  9.  b.     11 II.  4.  11.    7  H.  5.  3.     10  E.  S.  27,  «8. 

tj^  H.  6.     Duwer  30. 

SI  E.  1.  If  there  bee  tord,  mefne  and  tenant,  the  mefne  doth  grant  to  the 

?F  N*^  B*^i36  ^    tenant  to  acquite  him  agamft  the  lord  and  his  heires,  the  lord  dies, 
^  ^    ^    ^       ^^    his  wife  hath  the  leigniorie  afligued  to  her  for  her  dower,  and  dif- 

traines  the  ten:ait  \  uit^eit  the  grant  wiis  to  acquite  him  againft  the 
lord  and  his  heires  only,  vet  becaufe  (hee  continued  the  ellate  ot  her 
hufhand,  and  the  reverlion  remained  in  tlie  heire,  this  grant  o!  ac- 
qultall  did  extend  to  tlie  wife,  which  is  a  notable  cafe. 

If  after  the  dying  feifed  of  the  diffeilbr,  the  dilleifee  abate,  againU 
whom  the  wife  of  the  diUbifor  recover  by  confeflion  in  a  writ  of 
dower,  in  that  cafe,  though  the  difcent  bee  avoided  as  JJttkton  here 
faith,  yet  the  difleifee  (hall  not  enter  Upon  the  tenant  in  dower,  be- 
caufe the' rccovfie  was  ag.imft  himfelfe  ;  but  if  he  had  afljj-ned 
dower  to  her  in  pai^,  fomfe  lay  he  fhould  enter  upon  her  (3). 
10  E.  3.  26.  A  m:m  makes  a  gift  in  taJe  referving  twentie  (hillings  rent,  and 

^7  Rep.  9.  a.)      dies,  the  donee  tikes  wife,  and  dieth  without  iflue,  the  heire  of  the 

donor  entreth  and  endoweth  the  wife,  ihee  is  fq  in  of  th$l  eftate  o» 
her  hufbiind,  that  albeit  the  ellate  taile  be  fpent,  and  the  rent  «- 

ferved  thereupon  determined,  yet  after  (he  be  endowed,  Ihe  (hall  be 

•^  attendant 

•  &c.  a  Mfd  in  L.  anJ  M.  and  Roh,  J  &c,  added  in  L,  and  M.  and  Rob. 

ffur  Uftuit^  noe  in  L.  aiwl  M.  nor  Rob. 

(O  rS^e  Note  16^.]  (3)  [See  Note  i6j».l 

(2)  i$eeN9tei68.] 


Lib.  3. 


Of  Difcents. 


Se&.  S94< 


attendant  to  the  heire  in  refpe^  of  the  faid  rent.  And  fo  it  is  of  lord 
asd  tenant,  the  wife  that  is  endowed  OiJl  be  attendant  for  the  due 
iervices ;  but  if  any  fervices  be  encroacl>ed,  albeit  that  encroach- 
ment (ball  binde  the  heire,  yet  the  wife  iliali  be  contributorie  but  for 
the  fervices  ol  rig^it  due  (4). 

"  Ifftntpoies  veir,  que  decant  le  d<ncment  le  diffq/ee  nepoit  enter,  et 
epra  Vendascmint  il  poit  enter ^  Sfc"  The  like  hath  beene  faid  be- 
fore In  this  chapter,  Se^i,  386,  wt/e/c  the  entrie  of  the  difleifee  may 
be  taken  away  for  a  time,  and  by  matter  ex  pojt  fa^  revived 
agoine. 

AVo,  albeit  the  difleifor  after  a  difcent  taketh  to  him  but  an  eilate  y\^^  ^^  302. 
for  lire,  yet  when  the  dil^bifee  doth  enter  upon  him,  he  (ball  thereby  388. 95  £.5.48. 
(kveft  tbereverfion,  tor  the  efttte  of  Ireehold  is  that  whereupon  a  PI.  Com.  553. 
fTiteipt  doth  lye,  and  therefore  the  entrie  of  the  diffeifee  is  as  avail-  iT^'^^*^  \ 
£ble  m  law,  *x&  if  he  had  recovered  it  m  a  precipe.    And  fo  it  is  if  a  //roIi  ^br. 
<iii^eifor  make  a  leafe  tor  life,  and  grant  the  reveriion  to  tbe  king,  658.  ADt.55.'b.) 
ibeeotne  of  the  diffeifee  upon  tlie  tenant  tor  lii'e  fhall  deved  the  re- 
veifioaoutof  the  king  in  the  fame  manner  as  if  the  diffeifee  had  re- 
covered the  lands  againflthe  tenant  for  life  in  SLpracipe, 


ITEM,  Ji  un  feme  foit  feifie  de 

terre  enjee,  dontjeo  aije  droit  et 

title  d^entre,  ft  la  feme  prent  baron, 

tt  ont  ijjue  enter  eux,  et  puis  la  feme 

irr.  eji 

fit  I  ilfue  fie  vient  a  les  tenements 

imiediate  per  difcent  apres  la  mart 

ja  ffierCf  6^c.  f  eim  per  le  mott  del 
Fer(i), 

» 

Contrarlum  tenetur  P.  o  Hen.  7. 
r-rtout  le  court,  4r  M.  37  H.  6. 


Sea.  394. 


A  LSO,  if  a  woman  be  leifed  of 
'^  land  in  fee,  whereof  I  have 
right  and  title  to  enter,  if  the  wo* 
man  take  buiband  and  haveiflae  be- 
tweene  them,  and  after  the  wife  die 
failed,  and  after  the  buiband  die,  and 
the  iflue  enter,  &c.  in  this  cafe  I  may 
enter  upon  the  poffelTion  of  the  ifluey 
for  that  the  iilue  comes  not  to  the 
lands  immediately  by  difcent  after 
the  death  of  the  mother,  &c.  but  by 
the  death  of  the  father. 

Contrarium  tenetur  P.  9  H,  7. 
per  tout  le  court,  4r  M.  37  H.  6. 


'  jE^  ^^  cafejeo  poy  enter  fur  lepq/feffion  Vijfue^  S^c*" 

For  here  was  but  a  difcent  of  a  reverfion  at  the  time  of  the  vide  9  H.  7. 24. 

djing  feifed,  for  the  eAate  of  the  tenant  by  the  courtefie  had  c6m-  and  37  H.  6. 1. 

Hiencement  by  the  having  of  ifliie,  and  is  confummate  by  the  death  of  ^®  before  the 

'ije  wife,  fo  as  the  fee  and  franktenement  did  not  after  the  deceafe  of  jJo^^^^jL^^^ 

tU  wite  defcend  to  the  heire,  and  albeit  the  tenant  by  the  courtefie  ^3  R^p.s4.  a.) 
<^eth  atterwards,  and  that  tbe  franktenement  is  cafl  upon  the  heire, 
(0  as  now  he  hath  the  fee  and  franktenement  by  difcent,  yet  becaufe 

the 


•  ^  not  in  L.  and  M.  and  Hoh. 

t  Muper  le  mqrt  dilpier,  nnd  the  note  that  follows,  not  \n  L.  and  M.  nor  Roh» 


(4}  [See  Note  170.] 


(1)  [SteNolc  171.] 


Lib.  .3.      Cap.  6.  Of  Difcents.  Sed.  395. 

the  heire  came  not  to  the  fee  and  franktenement  at  once,  immedi- 
ately after  the  deceafe  of  the  wife,  fuch  a  mediate  difcent  (hall  not 
take  away  the  entrie  of  the  dilTeifee.  On  the  other  fide,  an  imme- 
diate difcent  may  take  away  an  entrie  for  a  time,  and  mediately  may 
be  avoided  by  matter  ex  pofifaBo^  as  hath  beene  faid.  But  if  a  dy- 
ing feifed  taketh  not  away  the  entrie  of  him  that  right  hath  at  the 
time  of  the  difcent,  it  fliall  not  by  any  matter  tx^jtfaJEto  take  away 
hii  entrie. 

If  a  aifleifor  die  without  heire,  his  wife  privement  enfeint  with  an 
ifliie,  and  after  the  iflue  is  borne,  who  entreth  into  the  land,  he  hath 
the  land  by  difcent,  and  yet  thereby  the  entrie  of  the  dilTeifee  (hall 
not  be  taken  away,  becaufe,  as  lAUleton  here  faith,  the  iifue  commeth 
not  to  the  lands  immediately  by  difcent,  after  the  deceafe  of  the 
father. 

And  fo  it  is  if  a  difleifor  make  a  gift  in  taile,  the  remainder  in 
fee,  and  the  donee  dieth  without  iflue,  leaving  his  wife  privement 
enfeint  with  a  fonne,  and  he  in  the  remainder  enters,  and  after  the 
fonne  is  borne,  who  entreth  into  the  land,  this  difcent  fliall  not  take 
away  the  entrie  of  the  difleifee,  cauji  qudfuprd. 

**  Contrarium  tenetuty  Spc^  This  is  an  addition,  and  therefore 
to  be  paffed  over.  And  at  this  day,  this  cale  of  Ldttkton  b  holden 
for  cleere  law. 


(iLiit.  £36.  b.)  Seft.  395. 

TTEMffi  un  diffeifor  enfeoffafon.  ALSO,  if  a  difleifor  enfeoffe  his 

"^  pUr  en  Jee,  et  le  pier  morujide  "^^  father  in  fee^  and  the  father  die, 

tiel  efiattfmjky  per  qv£  Us  tenements  feifed  of  fuch  eftate,  by  which  the 

difcendont  a  le  aiffhjory  j;  come  fits  et  land  defcend  to  the  diffeifor,  as  Tonne 

keiref  Ifc.  en  c^  caje  le  diffeifee  bien  and  heire,  &c.  in  this  cafe  the  dif- 

poit  enter  fur  le  difkifor^  nient  ob*  feifee  may  well  enter  upon  the  dif- 

Jiant  U  dsTce  ^ '  -'  ^-^^-    --^--^^^^^-^^--''^^ 

\ied 


forfque  come 
difcent f  ||  quia 


in^  the  difcent,  quia  particeps  cri- 
minis  {i)* 


15  E.  4. 2S.  ■.  f\F  this  fttfficient  hath  beene  faid  before  in  this  chapter,  SeQ.  386. 

18  f!  4  15  ^^^  regularly  it  is  true,  that  albeit  a  difcent  be  call,  and  the 

33  H.  6. 5.  b.*'  c>^^  ®^  ^^^  diffeifee  taken  away,  yet  if  the  diffeifor  conmieth  to  the 

^u\  6. 11.  land  a^ne,  either  by  difcent,  or  purchafe  of  any  efbate  or  fireehold, 

tt  H.  8. 9.  which  is  implyed  in  die  (&c.)  the  diiTeifee  may  enter  upon  him,  or 

^o  11'  o'  ^  ^'  have  his  affife  againfl  him,  as  if  no  difcent  or  meane  conveyance  had 

]  o  H.  8*  5.  «  ^  •     •    • 

5  H.  7.  beene,  qwa  parttceps  crumms. 

f9AC54.    59  £.3.  £5,16.    (FoE.  Scd.  409.) 

I  Atf  added  iirL*  and  M.       |  ^c.  addedt  ^uapartictp^crmaii,  not  in  L»  and  hL 

(i)  [See  Note  S7S.] 

Sea. 
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Sea.  396,  3^7. 


Sea.  396. 


TTEMj  fi  homejeifie  de  certaine 


tent  en  fee  ad  iffue  deuxfits^  et 
mrufifeifie,  et  lepuyhejits  eniraper 
abatemefU  en  la  terrey  quel  ad  iffue,  et 


A  LSO,  if  a  man  feifed  of  cer-' 
•^   taine  laud  in  fee  have  iffue  two 


fons,  and  die  feifed,  and  the  younger 
fonne  enter  by  abatement  into  the 
land,  and  hath  iifuey  and  dieth  feifed 
thereof,  and  the  land  defcend  to  hk 
iffue,  and  the  iffue  enters  into  the- 
land :  in  this  cafe  the  eldeft  fonne, 
or  his  heire,  may  enter  by  the  I4W 
difcentfjnifceoquequantle^tsvuifne  upon  the  iffue  of  the  younserfon, 
abatiftenlatefre/ipreslemortjanpier    notwithfiandingthedifcent,Decaufe 

that  when  the  younger  ion  abated 
into  the  land  after  the  death  of  hiA 
father,  before  any  en  trie  made  by  the 
eldeft  fonne,  the  law  intend  that  hee 
entred  claiming  as  heire  to  his  fa- 


tie  ceo  marufljeifie,  et  les  tenements  di- 
fcendoHt  al  ^ffue,  et  Viffue  entra  en  la 
tern:  en  ceft  cafe  lejit%  eigne,  oujbn 
kire,  foit  enter  per  la  ley  fur  rtjfue 
idfiti  puifne,  nient  contrifteant  le 


iecant  afcun  entrie  per  le  Jits  eigne 
ffaitf  la  ley  intendra  que  %l  entra  en 
daymant  come  heyre  afon  pier,  Et 
fur  ceo  que  I* eigne  Jits  clay  ma  per 
inAie  le  title f  ce^afcavoir,  come  heyre 
•fm^er,  il  etjes  heires  poient  enter 
j«r  i'iffue  depmfhe  Xfits,  nient  objiant 
k  ijunt,  ifc.  pur  ceo  que  ih  daymont 
fer  toi  mefme  title.  Et  en  mefme  le 
9imer  iljerra,  fi  fuenmt  plufors  di- 


ther. And  for  that  the  eldeft  fonne 
claimes  by  the  fame  title,  that  is  to 
fay,  as  heire  to  his  father,  hee  and 
his  heires  may  enter  upon  the  iffue 
of  the  younger  fon,  notwithftanding 


fatUs  de  un  iffite  a  un  auter  tffue  del    the  diteent,  &c.  becaufe  they  claime 
pofnefits.  by  the  fame  title.    And  in  the  fame 

manner  it  (hall  be,  if  there  were,  more  difcents  from  one  iffue  to 

wotlier  iffue  of  the  younger  fonne  (i). 


Sea.  397- 


3I/J5S  en  tiel  cafe,  fi  lepierfuit 
feifie  de  certaine  terres  en  fee,  et 
^  iffite  deuxJiiSf  et  devie,  et  Veipie 
\fiU  eater,  et  efi  feifie,  isc.  et  pvu  le 
J^frere  lu^  £ffeififi,  per  quel  dif 
fi^  ut^fe^enfee,  etadi^e,et  de 
^iaefiatemortf^fiilie,donques  I'eigne 
frere  nepoit  enter,  mes  di  mis  ojl^n 
iriefe  d  entr e  fur  diffeiiin,  &c.  %  de 
ncoverer  la  terre.  Et  la  caufe  ^, 
fwr  ceo  que  le  puifne  frere  vient  a  le$ 
^oiements  per  tortious  dijfeifinjait  a 
ji»  tigne  frere,  ctper  el  tort  la  ley  ne 

poit 


^fini  not  in  L.  and  M. 
ifaf^ere.  Lb  and  M. 


B 


UT  in  this  cafe,  if  the  father 
were  feifed  of  certaine  lands  in 
fee,  and  hath  iffue  two  fons,  and  die, 
and  the  eldeft  fonne  enter,  and  ia 
feifed,  &c.  and  after  the  younger 
brother  diffeifeth  him,  by  which  dif« 
feifin  he  is  feifed  in  fee,  and  hath  if- 
fue, and  of  this  eftate  dieth  feifed, 
then  the  elder  brother  cannot  enter, 
but  is  put  to  his  writ  of  entrie  fur 
diffeifin,  ^e.  to  recover  the  land. 
And  the  caufe  is,  for  that  the  yottng- 
eft  brother  commeth  to  the  lands  by 

wrongful 

I  pi^ifi,  L.  and  M.  tod  Roh. 
^  6rr.  not  in  L.  and  M.  Mr  Hob. 


(i)  [See  Note  17S'] 
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poit  entender  que  ilclaime  romeheire  wrongful  difleifin  done  to  bis  elder 

afonpier,  nient  p/ids  que  un  e/i/anre  brother,  and  for  this  uroog  the  law 

perfon  que  ujl  dllJeifie  l^ eigne  fret  t  if,  cannot  intend  that  he  claimeth  as 

que  nkavoit  ojcufi  tille^  6iC.     Kt  illint  heire  to  hi-  father,  no  more  tl^an  if 

poi/es  veier  (a  diverfitic,  lou  le  puifne  a  itranger  had  dilfeifed  the  elder 

frere  enter  apres  le  mort  le  pier  Ve-  brother  which  had    no   title,  &c. 

vant  afiun  etitrie  fait  per  Cdgne  And  fo  you  may  ice  tlie  diverlitie, 

frere  en  tiel  cas^  ||  et  ou  I  eigne  frere  where  the  younger  brother  entreih 

enter  apres  la  mort  fon  pier ^  et  puis  after  the  death  of  the  father  before 

ffi  difjeifie  per  le  puifne  frere^  lou  le  any  entriq  made  by  the  elder  bro* 

puifne  frere  puis  morujifeijie  §.  thcr  in  this  cale,  and  where  the  elder 

brother  enters  afier  the  death  of  his 
father,  and  after  is  diflTeifed  by  the  younger  brother,  where  the  younger 
after  dieth  feifed. 


(Flow.  306,  a.) 


"  E^  ^^^  '^'^  ^  ^^*  '^^t  4"<^'  P^^  entrer  fur  Vijfut  del  fits 

"pwJtiCy  Sfc"     /Vjid  the  reaion  hereof  is,  for  that  the  law  «d- 

tendeth  the  youngeft  foniie  enti  ed  claiming  the  land  as  heire  to  his 

father,  uad  becaule  the  eldeft  fonne  claimeth  alfo  by  the  IcUiie  tale, 

viz.  as  heiiC  to  his  father,  therefore  hee  and  his  heires  m<iy  enter 

upon  the  fecoiid  fonne  and  his  heires,  in  refped  of  the  privitie  of  the 

bloud  Letwecne  them,  .and  of  the  fame  cldime  by  one  title,  albeit 

the  youn^eft  fon  g.iined  a  fee  fmiple  by  his  entrie :  for  Littleton 

here  cdlieth  it  an  abatement,  which  proveth  the  gaining  of  a  fee 

iimple. 

Bnft.  lib.  4.  And  it  is  to  be  obferved,  that  aji/a  mortis  wtecejforis  non  tenet  in" 

lol.  «6t.  ^82,      ter  conjun^as  per/onasjicut  fratres  ^-fororcs,  SfC.  for  thefe  are  pri- 

183.  Brittoii        vie  in  bloud,  but  it  lyeth  againd  ilrangers,  and  then  damages  are  to 

fit.  180, 181,      j^g  recovered  againll  a  ftranger,  but  not  againil  his  brother. 

xlcttt  Itn*  J. 

cap.  1,  3i  dec.     so  E.  3.     Darr.  prefent.  13.     12  11.  3.     Mord.  pi.  uhiro.     13  £.  1. 

Mord.  47.      t9  Aff.  11.     F.  N.  B.  196.  b.     (8  Rep.  42.)    (Poll.  271.  a.) 

Pafch.  3.  E.  3.  Lands  were  given  to  the  hufband  and  wife,  and  to  the  heires  of 
Coram  Regc  ^jj^jj.  ^^^^  bodies,  they  had  iflne  a  daughter,,  the  witc  died,  the  huf- 
l^yj.  *  *        *      band  had  ifiue  by  another  wife  foure  ions  and  died,  the  eldefi  fonne 

abated  and  died  leifed,  this  dlfcent  did  take  away  the  entrie  r^^.j   i  i 

of  the  daughters,  becauie  they  claimed  not  by  one  title,  And  L  **      "'J 

in  ancient  bookes  the  eldefl  fonne  is  called  Accres  propinquus^  and 

*  8E.  2.  AflT.  380,  the  younger  fonne  hctres  rewotus.     And  albeit  the  eldeft  fonne  hath 

40  E.  3.  'M.  b.     iflue  and  dicth,  and  that  after  his  deceafe  'the  youngeft  fon  or  his 

19.  Aff.  24.         heire  entreth,  and  many  d.l'cents  be  caft  in  his  Ime,  yet  may  the 

heires  of  tlie  elded  fonne  enter  in  refped  of  the  privitie  of  the  bloud, 

and  of  the  fame  claime  by  one  title  ;  but  if  the  youngeft  foune  make 

a  feoffment  iu  fee,  and  the  feoflee  die  feiied,  that  diicent  (hall  take 

away  the  entrie  of  the  eldeft,  in  rei'pecl  that  the  privitie  of  the  bloud 

Vid.  Brooke  tit.  fa^leth.    And  admit  that  the  youngell  fonne  be  ot  the  halfe  bloud  to 

Eutrie  27.  jjjg  brother,  yet  he  is  of  the  whole  bloud  to  his  father ;  and  therefore 

^  rR<ilL  AS>r  628  ^^  ^*  entieth  by  abatement,  and  dieth  feifed,  it  (hall  not  barrc  his 

629.)      '"      *  ^^^^^  brother  of  his  entrie.     But  if  the  eldeA  fonne  entreth,  and 

giiineth  an  a^luall  pofTefTion  and  feifin,  then  the  entrie  of  the  young- 

efl  is  a  difleifin.     And  then  a  dying  feifed  fhall  take  away  the  entne 

(4  Rep  58  )       ^*  ^^®  eldeft,  ior  pojejjh  ttrra  muft  be  vacua  when  the  youngefl  foune 

•  *  •  •  enters 

tffiri,  not  in  L.  «nd  M.  nor  Rob.  %  (fefr.  atlded  in  L.  andM.  and  Rob. 

I  tfr.  added  in  L.  and  M,  and  Koh. 


'Mi-  a.] 
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enters  by  abatement,  as  lAttlcton  faith,  becaufe  he  hath  more  colour 
in  thut  cafe  to  cUime,  as  heire  to  his  father,  who  laii  was  actually 
feifed.  Therefore  if  after  the  deceafe  of  the  father,  un  eftranger 
^th  firil  enter  and  abate,  upon  whom  the  youngefl  foniie  entreth  and 
diifeife  him^  and  die  feifed,  this  difcent  ihali  binde  the  eldel't,  for  he 
eotied  by  diileifin,  and  not  b^  abatement. 

If  a  man  bee  feifed  of  lands  of  the  nature  of  burgh  Engliih, 
and  hath  iliue  two  fonnes  and  die,  and  the  eldeft  fonne  be- 
fore any  entrie  made  by  the  youiigeil,  entreth  into  the  land  by  abate- 
menty  and  dieth  le.ied,  this  (hall  not  take  away  the  entrie  of  the 
Tovngefl  brother.  Etjic  dejitniliims.  And  theie  and  the  like  cafes 
«ie  all  within  the  realon  and  rule  of  our  author.  And  where  our  (i  Roll.  Ahr. 
aotbor  fpeaketh  only  of  an*  abatement,  fo  it  is  not  an  intrufion ;  for  629.  Aut.  15.  a.) 
il  the  father  make  a  le j.fe  tor  life,  and  hath  iifue  two  fonnes  and  dieth, 
aod  the  tenant  for  life  dieth,  and  the  youngefl  fonne  intiiide,  and  die 
feifed,  this  difcent  (hall  not  take  away  the  entrie  of  the  eldell.  But 
if  the  father  hath  made  a  leafe  tor  yeares  it  had  beene  otherwife, 
for  that  the  pofieflion  of  the  leflee  for  yeares  maketh  an  aduall  free- 
hold n  the  eldeft  fonne.  And  it  is  to  obferved,  that  the  reafon  of 
WUlon  in  this  cafe  (for  that  both  the  brethren  hold  by  one  title) 
bldeth  aifo  in  many  other  cafes. 

It  two  coperceners  make  partition  to  pfefent  by  tume,  and  one  ^  E.  4.4. 
of  themufurpe   in  the  tume  of  the  other,  this  ufurpation  (hall  not  (F-N.  R  Si. 
p«  the  other  out  of  pofleffion,  becaufe  they  claime  by  one  title.  ^*'*'  ^®^*  ^'^ 

U  two  coperceners  be,  and  they  feverally  prefent  to  the  ordina*  Doctor  &  Stud. 
Bane,  yet  the  cLurch  is  not  litigious,  becaufe  they  claime  all  by  cap.SOjgLlir. 
one  title  (i). 

It  upon  a  writ  of  diem  clauJU  extrernum^  the  youngeft  fonne  be  12  E.  4, 18. 
f"vnd  heire,  the  eldeft  fon  hath  no  remedy  by  the  common  law,  be- 
tiuile  they  claimed  by  one  title;  but  otherwife  it  is  if  they  claime 
H  feverdll  titles,  as  it  appeareth  in  our  bookes  (<i).     But  this  is 
DOW  holpe n  by  a  fiatute  *  made  fince  JJitlefon  wrote.  •  •  2  E.  6.  cap.  8. 

If  two  parfons  be  in  debate  for  tithes,  which  amount  to  above  ^  W.  7.  1 2.  a. 
the  ftnirth  part,  aiki  one  «ian  is  patron  of  both  churches,  no  indu  ^^^^l^^^^ 
ftif  doih  lye,  for  that  both  incumbents  claime  by  one  and  the  "*^*        '**   *' 
^ac  patron.     EtJic  dejimilibus. 

And  wbei  e  Littleton  faith,  feifed  of  lands  in  fee,  the  fame  law  it 
is  if  a  man  bee  feifed  of  lands  in  taile,  and  hath  ifiiie  two  fonnes 
r^vtatis  mutandii. 

"  £f  ejt/eifie,  Src."    That  is  to  fay,  actually  feifed,  either  by  ea-  (Poft.  245.  •.} 
^•c.  as  Littleton  here  putteth  it,  or  by  pofleffion  of  the  leflee  for 
y«irt  ,  or  the  like. 

**  N'cevoit  afcvn  titUy  Sfc!*    That  is  to  fay,  any  pretence  or 
&m!:lunce  ot  title,  as  the  younger  brother  here  hath  ;  and  m  many 
other  caies  there  is  a  great  diverfitie  hulden  in  our  bookes  [0]  whepe   [0]  eE.«- 
^^i^  hath  a  colour  or  pretence  of  right,  and  when  he  hath  none  at  b.jtardie  19. 
^il,  whereof  you  may  le.d  plentifully  in  our  bookes..  ^^  ^-  ?•  ^ 

S9E.S.26.    17E.S.  d9.    11  E.  9.  Aff.  88.    21  Q.  6.  14.     UK^.  a^X 
\\d.  Se6t«  400.  &  cap.  Garran. 

(j)  Ace.  Pig.  p.  m  c.  3«— -See  7th  Ann,  c.  it«  (s)  (See  Note  174.] 
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JP  N  mejme  k  maner  eji,fi  homeJH" 
^^  fie  de  certaittt  terre  en  fee  ad  iffiie 
deux  files  et  devie,  Veigne^le  entra  en 
la  terre  claynunU  toutia  terre  a  luy^  ei 
entfi}lenientjpri/i  les  profits,  et  ad  tffue 
etmorujifeipef  per  que  f on  iffue  enter f 
quel  iflue  ad  tjjue  et  deviejeifie,  et  le 
fecondijjue  enter  f,  SlIic  uftra,  uncore 
le  pttijne  file  on  fan  iOite,  quant  a  le 


moitie poit enter jurquecuni^ueiffuede  fie  ultra,  yet  the  jounger 
Veignefile,  nient  oqftant  tteldycentf    or  her  iffue  as  to  the  moil 


T  N  the  fame  manner  it  is,  if  a  man 
feifed  of  certaine  land  in  lee,  hath 
iffue  two  daughters  and  dieth,  the 
eldeft  daughter  entreth  into  the  land 
claiminfi;aTl  to  her,  and  thereof  onely 
taketh  U%e  profits,  and  hath  iffue  and 
dieth  feifed,  by  which  her  iffue  ea- 
ter, which  iffue  hath  iffue  luid  dietb 
feifed,  and  the  fecond  iffue  enter,  tf 

daughter. 


pur  ceo  que  Us  claimant  per  un  mefme 
title,  8fc.  Mes  en  tiel  cafe  fi  ambi- 
deuxjoers  avoyant  enter  apres  la  niort 
lour  pier,  et  ent  fuerontfeifies,  etpuis 
l*eignefi}eru/idi^fielapuiftu:Joerde 
ceo  que  a  luy  ayiert,  et  entjuitfei- 
fie  en  fee,  et  ad  iffue,  et  de  tieleftate 
moru/lfeifie,per  aue  les  tenements  dif- 
eenaont  al  ijjue  del  eigne  foer  donque 
le  puifne  foer  ne  fes  neires  ne  potent 
enter,  S^c:  caU{&  qua  fupril,  8lc. 

whereby  the  lands  defcend  to,  the 
iffue  of  the  elder  fifter,  then  the  younger  lifter  nor  her  heirs  cannot  enter, 
&c.  caul&  qu&fupra,  ifc.  , 


may  enter  upon  any  iffue  x.^^^*  '- 
whatfoever  of  the  elder  daughter 
notwith ^landing  fuch  difcent,  for 
that  they  claime  by  one  fame  tide, 
&c.  But  in  fuch  cafe  where  both 
iifters  have  entred  after  the  death  of 
their  father,  and  were  thereof  feized, 
and  after  the  eldeft  fifter  had  diffeifed 
the  younger  ot  her  part,  and  was 
thereof  feifed  in  fee,  and  hath  iffue, 
and  of  fuch  eftate   dieth    feifed, 


jfHob.120.Poft. 
373.  b.  Ant 
198.) 
SI  AC  19. 
Sl£.d.7.27.d<. 
96  Afl*.  «. 
SrAff,6^ 
36  Afll  p.  1. 
43  £.3.  19. 
4  H,  7. 10. 
16  H.  7.  4. 
<Mo.  60.) 
Sec  more  of  this 
in  the  chapter  of 
Warrantic, 
Sea.  710. 
SB  Aff.  SO. 
Vide  Sea.  710. 
(4  Leo.  52. 
AnU  174^  a./ 


<*  QLAIMONT  tout  la  terrtr  Here  it  appeareth,  that  when 
the  one  coparcener  doth  fpecially  enter,  claiming  the  whole 
land,  and  taking  the  whole  profits,  that  ihe  gaines  the  one  moitie, 
m.  of  her  fifter  by  abatement,  and  yet  her  dying  feifed  (hall  not 
take  away  the  entrie  of  her  filler ;  whereas  when  one  coparcener 
enters  generally,  and  taketh  the  profits,  this  fhall  be  accounted  in 
law  the  entrie  of  them  both,  and  no  diveding  of  the  moitie  of  her 
fifter(i). 

If  one  coparcener  enter  claiming  the  whole,  and  make  a  feoff- 
ment in  fee,  and  take  backe  Wk  eftate  to  her  and  her  heires,  and 
hath  iflue  and  die  feifed,  this  difcent  (hall  take  away  the  entrie  of 
the  other  fifter,  becaufe  by  the  feofiuient  the  privitie  of  the  copar- 
cenarie  was  deftrqyed* 

"*  Claimont  per  m  liefine  title,  4>c."  Of  this  fufficient  hath 
beene  faid  in  the  next  precedent  Sedion. 

^*  Ne  potent  enter,  S^c!*  Of  this  there  hath  beene  alfo  fpoken 
in  the  fame  Sedion. 


f  tic.  sddcd  L,  and  M.  and  Rob. 


(t)  [See  Note  175*] 
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TTEM,  fi  home  eft  feifie  de  cer^ 
taint  terre  en  fee,  et  ad  iffiie 
imxJUs,  ei  I'eignefits  eft  bajiard,  ei 
k  puijnefrere  eft  mulier,  et  le  pier 
Jem,  et  le  bqftard  enter  enclaimant 
come  heire  a  Jon  pief,  et  occupia  la 
terre  tout  fa  vie, fans  afcun  entrefait 
fvluyper  le  mulier,  et  le  bajiara  ad 
i^,  et  moru^  feifie  de  tiel  eftate  en 
fee,  et  la  terre  difcendift  afon  iffue, 
ef/on  iffue  enter,  S^c.  en  ceft  cafe  le 
nuRer  l^fans  remedie,  car  it  nepgit 
otfw*,  ne  aver  afcun  a&ion  pur  reco^ 
tereria  terre,  pur  ceo  que  eft  un  an* 
tieHtleyen  tiel  cafe  ufe,  S^c.  • 


A  L  S  O,  if  a  man  be  feifed  of  cer- 
'^  tain  lands  in  fee,  and  hath  iflae 
two  fonnes,  and  the  elder  is  a  baf- 
tard,  and  the  younger  mulier,  and 
the  fether  die^  and  the  baftard  en* 
treth  clainilne  as  heire  to  his  father, 
and  opcupieth  the  land  all  his  life, 
without  any  entrie  made  upon  him 
by  the  multer,  and  the  baftard  hath 
iiiue,  and  dieth  feifed  of  fuch  eftate 
in  fee,  and  the  land  defcend  to  his 
iifue,  and  his  iiTue  en  treth,  8cc.  in  this 
cafe  the  mulier  is  without  remedie, 
for  he  may  not  enter,  nor  have  any 
adion  to  recover  the  land,  becaufe 
there  is  an  ancient  law  in  this  cafe 
ufed,  &c. 


CEISIE  en  fee!"    For  this  holds  not  in  cafe  of  an  eftate  PK  Coiii.57. 

darreine  cafe. 


Uile. 


"  MnHerfftuftliue  fmJieratui!*  Mulier  hath  thr^  figmfications, 
Jfffl,  Sub  nomine  muUerii  continetftr  qwelibetfxmina.  Secondly. 
fnfrUjub nomine  muUeris, contineiur  virgo.  loirdly,  Appeilatione 
«^m,  tn  legilnu  Anglkty  continetilk  uxor.  Etjic  Jilius  natus  vel 
f^mtaexjufldusorey  appeUatur  in  legihue  Anglictftlius  mvUeratuSj 
fitJUk  muBerata,  a  foiine  mulier j  or  a  daughter  mulier,  Sicut  bo" 
fi44.  a.V^*'*  (^^  dicitur  ^  Grceco  verba  Bajfaris^  i.  e,  meretrix^  feu 
^coMCubinaf  quia  procreatur  ex  meretrice  feu  concubitid.  In 
^*g)ifli  bee  is  called  bafe  borne,  and  thereupon  fome  fay,  that  a 
ba&rd  is  as  much  to  fay^  as  one  that  is  a  bafe  naturally  for  aerd  fig- 
nfieth  natore.  I  read  in  Fleta  \p  ]  that  there  bee  three  kindes  of 
^*Avds,  viz*  manfer,  notkus,  Sfjpuriut,  which  are  defcribed  in  two 
•iiverfes: 

Mm^ferUnu  fcortum,  notho  mcechus  dedit  ortum» 
Vtfege$  ifpicd,jicjpmrius  eft  ab  amicd.  (i) 

Cro.  Jac.  541.    Godb.  281.    Palm.  9* 


Lib.  8.  fol.  101, 
102.  Sir  Rich. 
Lechford*s  caie. 
(«  Roll.  Abr. 
584:  586. 
Do&jot  &c  Stud. 
68,  69.) 
Glaavil.  lib.  7. 
cap.  2. 
Braa*Hb.  5. 
cap.  19. 
Brit.  cap»  70* 
Vide  Sea.  188. 

[p]  Flet.  lib.  1. 
cap.  5. 

Vide  Sea.  389. 
(1  Roll.  Abr. 
356,  S57,  35Q, 
359. 
4  Inft.  36.) 


^▼e  tenne  them  all  by  the  name  of  baftards  that  be  borne  out 
of  lawfidl  marriage.     By  the  common  law  [r]  if  the  hufband  be  WBrta.Jib.4. 
within  the  foure  feas,  that  is,  within  the  jarifdiaion  of  the  king  of  ^j^^^/gj^' 
^i^gland,  if  the  wife  hath  iflue,  no  proofe  is  to  be  admitted  to  43  £.  3. 19. 
prove  the  childe  a  baftard,  (for  in  that  cafe  ftliatio  non  poteft  41  £.  3. 7. 


probart)  44  E.  3. 10. 
x9  AIT.  54. 
98  AC  14.    1  H.  6.  7.    19  H.  6.  17.    39  £.  3  13. 


•afr.  not  in  L«  and  M.  nor  Roh. 
(1)  [See  Hole  i;^.]  (0  I^ec  NqU  177.I 
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prolan)  unleiTe  the  hufband  hath  an  apparent  impoflibilitie  of  pro- 
creation ;  as  if  the  husband  be  but  eight  yej.res  old,  or  under  the 
age  of  procreation,  fuch  iflue  is  baitard,  ajlieit  he  be  borne  within 
r/Tl8E.4.  «8.  marriage  (2).     [/]  Biif  if  the  iflue  be  borne  within  a  moneth  or  a 
\X  Silk.  t20.>     day  after  mariage,  betweene  parties  of  full  lawful!  age,  the  cbilde 

is  legitimate  (3). 

'^  Difcendifi  a/on  ijfue*'  For  if  the  baftard dieth  feifed  without 
iflue,  and  the  lord  by  efcheat  entreth,  this  dying  feifed  fhall  not 
barre  the  tnuliery  becaulJe  there  is  no  difcent.  If  the  baftard  enter, 
and  the  mulier  dieth,  his  wife  privement  enfcint  with  a  (oniie,  the 
baftard  hath  iHue  and  dieth  feifed,  the  fonne  is  home,  his  right  is 
bound  for  ever.  But  if  the  baftard  dieth  feifed,  his  wife  enfeint 
with  a  fonne,  the  mulier  enter,  the  fonne  is  borne,  the  iflue  of  the 
bafiard  is  barred :  for  Littleton  putteth  his  cafe,  that  there  muft  not 
only  be  a  dying  feifed,  but  alfo  a  difcent  to  his  iflue. 


(Poit  969.  t7S. 

1  Roll.  Abr. 

624. 

8  Rep.  101.  b. 

Aiit.  15.  a. 

7  Kcp.  49.) 


"  Et  fan  tjfue  enter y  8fC,"  j^nd  fo  it  is  to  be  underftood,  albeit 
the  mulier^  after  the  de^^eafe  of  the  baflard,  doth  enter  before  the 
heire  of  the  ballard ;  for  the  difcent  bindeth,  and  not  the  entne  Qf 
the  heire. 


"  Le  mulier  eft  fan*  remedie!'  Hereby  it  appeareth  that  this 
difcent  ditfereth  from  other  difcents,  for  this  dtlcent  barreth  the 
right  of  the  mulier,  whereas  other  difcents  doe  take  away  the  en- 
trie  only  of  him  that  right  hath,  and  leave tli  him  to  his  aaioii,  but 
here  by  the  dying  feifed  of  the  baflard,  his  iflue  is  become  law  in  11 
heire.  [a]  It  is  holden  that  if  the  mulier  bee  withm  age  at  the 
i)iTcent.  Rr.  49.  time  of  the  dying  feifed,  that  neverthelefle  hee  fhall  bee  barred, 
^1  Aff.  18.  «2.     becaufe  the  iiTue  of  the  baftard  is  in  judgement  of  law  become 

lawfull  heire,  and  the  law'  doth  preferre  legitimation,  before  the 
privilege  of  infmoie. 

And  the  re-ifon  of  this  cafe  is,  for  that  Juftum  non  eft  aliquem  pq/l 
mortem  facere  haftardum,  qui  toto  tempore  vittr/ua  pro  fegitimo  habc' 
batur.  And  fo  it  feemeth  to  he,  that  if  a  man  hath  ifiue  a  fonue 
being  baftard  eigne,  and  a  daughter,  and  the  daughter  is  married, 
the  father  dieth,  the  fonne  entreth  and  dieth  ieifed,  this  ftiali  barre 
the  feme  covert.  And  the  difcent  in  this  cafe  of  fervices,  rents,  re- 
verflons,  expe^  int  upon  eft  ites  taile,  or  for  life,  whereupcm  rents 
are  referved,  &c.  iUAl  oinde  the  right  of  the  mulier,  but  a  difcent 
of  thefe  fliall  not  drive  them,  that  ri^'ht  have,  to  an  a^iort. 

So  if  the  baftard  dieth  feifed,  and  his  iflue  endoweth  the  wife 
ford's  cafe,  ubi  ^f  ^^^  baftard,  yet  is  not  the  entrie  of  the  mulier  lawftill  upon  the 
(Ant!  241.)         tenant  in  dower,  for  his  right  was  barred  by  the  difcent. 

*       '  If  the  baftard  eigne  entreth  into  the  land,  and  hath  iflfoe,  and 

Baftardie  «9.      entreth  into  religion,  this  difcent  ihall  barre  the  right  of  the  mulier. 

(P«ft.  «48.) 

Hill.  18.  K  3. 

cor.  B*»c.  Rot. 

144.  EIj  r. 

17  B.  3.  59  F. 

tit.  Baftii<d.  32. 

Sir  Ricb>  Lechford'a  cafe,  ub^  fupra.  See  afterward^  io  the  Chapter  of  WBrrantict;    (Poll.  368.  a.) 


Lib.8.10l,10f. 
Sir  Rich.  Lech- 
ford's  ca(e. 


[a]  5  E.  ?. 


33E.S. 
Verdirt  48. 
36  Aflf.  9. 
PI.  Corn. 
Stowel's  cafe. 
10  £.  3.  f . 

13E.  l.tit. 
Baftardie  $& 
(Poft.e46.a. 
5  Rep.  98.) 

14  E.  2. 

Bailardic  Z6. 

Sir  Rich.  Lech- 


i* 


Adijfue  dmxjiisr  If  a  man  hath  iflue  fuch  a  baftard  as  is 
aforefaid,  and  dieth,  and  the  baftard  entreth  and  dieth  feifed,  and 
tlie  hnd  defcendeth  to  his  iflbe,  the  coUaterall  heire  ef  the  father 
is  bound,  as  well  as  where  theie  be  two  fonnes. 


An4 


(OLSccNotei7«.l 


(3)  jee  Note  i.  topa||^  145.  a, 
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Aud  where  our  author  fpeaketh  of  Tonnes,  fo  it  is  if  a  man  hath 
iiroe  two  daughters,  the  eldell  beivg  a  baflard,  and  they  enter  aud 
tL'cujyie  peaceably  as  heires ;  now  the  law  in  favour  of  legitima- 
vm  ihall  not  adjudge  the  whole  polTeffiort  in  the  tnutier^  (who  ihen 
r.ud  the  only  right)  but  in  both,  fo  as  if  the  baftard  hath  iflue 
iJid  dieth,  her  ilTue  ihjJl  uiherit. 
',      L  1     [^jAnd  in  the  fame  cafe,  if  both  daughters  enter  and 
^*^^     J  make  partition,  this  partition  (hall  binde  the  nrnlier  for  ever, 
[c]  And  an  aiUfe  ol'  mort  d'ancefier  lieth  not  betweene  the  bailard 
i^A  ifae  mulkr  in  refpedl  of  the  proximitie  of  bloud. 
And  the  baflard  being  impleaded  or  vouched  (hall  have  his  age* 

"  Et  k  bajiard  enter  come  heire  a /on  pier,"  If  a  man  hath  iflue 
l>ilird  eigne  and  mulier  puifne^  and  the  badard  in  the  life  of  the 
Uher  hath  iflue  and  dicth,  and  then  the  father  dieth  feifed»  and 
rbe  fonae  of  the  ballard  eotr^th,  as  heire  to  his  grandfather,  and 
(itth  feifed,  this'difceut  fliall  binde  the  mulier p 

"  Fur  ceo  que  e^  antierU  ley  en  tiel  cafe  ufcy  Spa,"  As  hereafter  in 
our  Commeiitiirie  upon  the  two  next  Serious  fliall  appeare,  by  our 
^tient  bookes,  and  the  ontient  ilatutes  of  the  realme.  And  here 
*5  implyed  how  neceflarie  it  is,  after  the  example  of  our  author, 
to  iooke  into  the  antiquities,  than  which  nothing  is  more  venerable^ 
profitable,  and  plcafant(i),  * 


Sea.  400, 


[ft]  2  E.  3.  tit, 
baftardte  la. 
21  E.  3.  34.  b. 
SO  Aff.  p.  r. 
Sir  Rich.  Lech- 
ford's  cafe, 
ubi  fup, 

[c]BnU.cap.73. 
to  £.  3. 
Vouch.  129. 
11  £.3.  Age  S, 
5  H.  7.  2. 
Sir  Rich.  Lech? 
ford's  cafe^ 
ubi  fup. 
(Ant.  170, 1),), 


1 /E  S  il  ad  eft  re  V opinion  d^afcimsy 
que  ceoj'erra  intendue  lou  ic  pier 
oj  unfits  baftard  per  unfeme,  etpuls 
'jP'iuja  mefme  la  fame,  et  apres  le 
['poufels  il  ad  iffae  per  inefme  la  feme 
^f  jitt,  ou  nn  file  mulier^  et  puis  le 
p'^r  morujl,  Sfc.  Ji  tiel  baftard  enter, 
^'c.  et  ad  ijjue  et  devie  feifie,  8fc, 
dinque  avera  liffue  de  tiel  baftard  le 
^^rre  cleerement  a  lay,  cotne  avant  eft 
^'',  ^f.  et  ttemji/  afcun  auter  baftard 
'« were  qete  nefuit  unqne  efpoufc  a  fan 
F<^^  Ht  ceoj'emble  bone  et  reafonable  * 
^'P*nion:  car  tiel  baftard  nee  devant 
'IpfnifeU  eelebres  perenter  fon  pier  et 
j'i  mere,  per  la  ley  de  faint  efg/ife  eft 
fuller,  coment  que  per  la  ley  del  terre 
^^ffi  baftard,  et  ifjint  il  ad  un  colour 
d'mtrer  come  heire  a  fan  pier,  pur  ceo 
pe  il  eft  per  un  ley  mulier,  ifc,  .foi- 
"cet,  per  la  ley  dejaint  efglife.    Mes 


auterment 


TJ  UT  it  hath  beene  the  opinion  of 
"^  ibrne,  that  this  fhali  be  intended 
where  the  father  hath  afonne  baftard 
by  a  woman,  and  after  marrietU  the 
fame  woman,  and  after  the  efpoulels 
he  hath  iflTue  by  the  fame  woman  a 
fon  or  a  daughter,  and  after  the  fa- 
ther dieth,  &.C,  if  fuch  bs^ftard  en- 
treth,  8cc,  and  hath  iflue  and  die 
fcifed,  &c.  then  fliall  the  ilUie  of  fuch 
baftard  have  the  land  cleerely  to  him, 
as  it  is  faid  before,  &c.  and  not  any 
other  baftard  of  the  mother  which 
was  never  married  to  his  father. 
And  this  feemeth'to  be  a  .tjood  and 
reafonable  opinion :  for  Ibch  a  ba- 
ftard borne  before  marriage  cele- 
brated betweene  bis  father  and  his 
piother,  by  the  law  of  holy  church 
is  mulier,  albeit  by  the  law  of  the 
land  he  is  a  baftard^  aod  lb  he  hath 

a  colour 


(x)  [See  Note  179.] 
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Seft.  401. 


autermenteft  debajlardquenadafcun  ,  a  colour  to  enter  asheire  to  "his  fa-^ 

*  maner  colour  {Tentre  come  /t£ire,  ew-  ther,  for  that  he  is  by  one  law  mulier^ 
tant  que  il  nepoit  per  nul  ley  eflre  dit  fcilicet,  by  law  of  holy  church.  But 
muliery  car  tiel  bafiard  eft  dii  en  la  otherwife  it  is  of  a  ballard  which 
ley,  quail  nullius  iilius^  8cc.  hath  no  manner  of  colour  to  enter 

as  hcire,  in  fo  much  as  hee  can  by 
no  law  bee  faid  to  be  mulier,  for  fuch  a  baitard  is  faid  iu  the  law  to  be 
quaji  nulliusji/ius,  8fc,  (*i) 

"   IIT^S  ^^  d^^^*^P^^^^^^'^fi*'^^i  ^^'^'    Andour  author  r^-- 

here  faith,  that  this  opinion  is  good  and  reafonable,  l-^t^J*  &• 

•  Vic!.  Britton,    ^^^  that. fuch  a  bafturd,  by  the  law  of  holy  church  (*)  \p  a  mvlier. 
fol.  128.  b.  166.       Matrimonium  fubftquen^  legitimas  facit  quoad  facerdotium  non 
203.  And  ihe     qvoadfucccffionem,  propter  conj'uetuduum  regni  quhdfe  habct  in  con- 
^^:^^^^^^°fL   irariufn.     Vet  the  canon  law  holdeth  them  legitimate  ywoarfyi/c- 
TOufirmc^'ihii    <^^X^o^^'   -^^  '^  parliament  holden  [q]  anno  ao  H.  3.  for  that  to  cer- 

tilie  upon  Jhe  king's  writ,  that  the  foime  borne  before  marriage  as  a 
bafiard,  was  contra  comimmanformam  ecclefiJty  rogaverunt  otnacs  cpif^ 
copi  magnates  nt  confentirenty  quhd  nati  ante  matrimonium  ejfcnt  U'gi- 
timi,  fwut  illi  qui  natifunt  pofi  matrimonium  quantHm  ad/ucccffio/ftm 
hwreditariatnj  quia  ccclejia  tales  kabet  pro  legit imis :  ct  omnes  comitcs 
«5r  baroneg  iim  rove  ref ponder unt,  quhd  nolunt  Itges  Anglut  mutarcy 
qua:  hucuj'que  vfUatxJ'unt  4*  approbates. 


opinion. 
Hill.  18E.S. 
comm  regc  in 
lliefaar.  Ebo- 
rnm. 
"     lirarton  lib.  2. 
fol.  ^. 
[q\  Statnt.  de 
IMerton. 
20  H.  3.  cap.  9. 
Vid.  Brft6t.  1. 5. 
f.  U6,417. 
10  Aff.  PI.  20. 

fr]  Yide  Se^L 
397.  &  cap.  gar. 
Sea. 


"  Ijint  que  il  ad  ua  colour  d'entre,  ^c."  Here  it  is  to  be  ob- 
ferved,  tliut  the  law  more  refpedteth  him  that  hath  a  colourable 
title,  though  it  be  not  perfe^  in  law,  than  him  that  bath  no  title  at 
ally  as  hath  beene  faid  [r]  before  (1). 


Sea.  401. 


Tt/fES  en  le  cafe  avant  dit,  lou  le 
bajlard  enter  apres  la  mort  le 
pier,  et  le  mulier  Iwf  oufta,  et  puis  le 
baftard  diffeijift  le  mulier ,  et  ad  iOue, 
et  devie Jajie,  et  rijj'ue  enter,  donque 
le  mulier  poit  aver  brief e  d'eiitre  fur 
diflfeilin  envers  riljite  del  bajlard, 
et  recQvera  la  terre,  S)C.  Et  ijpnt 
poies  veir  le  diverfitie  lou  tiel  bajtard 
continue  lu  pofeffion  tout  fa  vie  fans 
interruption,  et  lou  le  mulier  enter 
et  intenMpt  le  pojfejjion  de  tiel  ba- 
jtard, S^c, 


TJ  UT  in  the  cafe  aforefaid,  wber^ 
the  baitard  enter  after  the  death 
of  the  father,  and  the  mulier  oult 
him^and  after  the  baftard  diileife  the 
mulier,  and  hath  iifue  and  dieiU 
feifed,  and  the  ifl'ue  enter,  then  the 
mulier  may  have  a  writ  of  entriefur 
diffeijin  againft  the  iffueof  the  ua- 
flard,  and  (hali  recover  the  land,  &c. 
And  fo  you  may  fee  a  diveriity 
where  fuch  baitard  continues  the 
pofTeflion  all  his  life  without  inter- 
ruption, and  where  the  muKer  en- 
treth  and  interrupts  the  poIFeition 
of  fuch  bailard,  8cc. 


*  mMir  not  in  L«  and  M.  but  In  Rob. 
<«)  [See  Note  z8o.J  (1}  [See  Note  181.] 
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*  J7T  It  rmtUer  luyoufia.*'    An  eilranger  in  the  name  of  the 
mulier  without  his  commandement  cannot  enter  upon  the 
kaibrd,  for  that  the  baftard  may  gaine  the  eflate  and  burre  the 
nadkr,    Aod  therefore  regularly  none  (hall   enter  but  the  mulier^ 
or  fome  other  by  his  commandement.     And  therefore  Ldttkton 
Ikith  (and  the  muiier  put  him  out)  no  more  than  in  the  cafe  {a]  of  [^a]  IVfich.  38.  h 
the  lord  AwdUy :  for  there  an  eftranger  of  his  owne  head  could  not  -^^  Eliz.  in  the 
enter  in  the  name  of  him  that  right  had  to  enter  within  the  five  ^'^^S^^cnch 
yeures  to  avoid  the  fine.     But  in  Sjth  thofe  cafep,  lirft,  if  the  wi/-  bv*rtte  whole 
litr  agree  thei'eunto  before  the  difcent  of  tbe  bailard  ;  or  fecondly,  courr.    Vide 
if  be  that  right  hath  before  the  iiveyearcs  be  paft  do  alleut  there-  31  H.  8.  cntr. 
uuto,  the  claime  is  good,  aini  (hall  avoid  the  eftate  both  of  the  ba-  <^ong«-  Bf-  i^^^- 
hsA  and  of  the  conufee,  as  it  was  holden  in  tiie  lord  Awdley's 
cafe,  quia  omnis  ratihabUio  retrod rahitur,  Sf  mandaio  cegviparaiur^  4  H.  T.  capp 
and  it  (^andeth  well  with  the  words  of  the  (lutute,  fo  thiit  they  pur- 
ine their  title,  &c.  by  way  of  adion  or  entiy ;  and  U)  is  the  booke  Vide  Sect  S54. 
a  [b]  31  U.  8.  to  be  intended.  M  Si  H.  8. 

But  in  the  cafe  of  the  b(0i'tird eigne,  which  is  Littleton's  cafe,  gar-  J"^'  ^^%'  ^'' 
dynin  focage,  or  gardein  in  chivalrie,  may  enter,  for  they  are  no 
ilrargt:r8,  as  in  anotlier  place  is  plainly  (hewed.     If  an  infant  make 
afcofliiient  in  fc^,  an  eftran^^er  of  his  owne  head  cannot  enter  [c]  to   M  Pafc,    x 
tbe  ufc  of  the  infknt,  for  the  f  ftate  is  void;ihle.     Hut  where  an  in-  w  £•««•  in  corn- 
tint  or  a  man  of  full  age  is  dilicifed,  an  entrie  by  a  llranger  of  his  ™'".***  ^^^^  P«' 
ownc  head  is  good,  and  vetleth  prelently  the  eftate  in  the  infant,  or  Jq^h!"?.  16, 
other  di(rcifee.     So  it  is  if  tenant  for  life  make  a  feoHhient  in  fee,  7  e.  3.  69. 
aoeftnuiger  may-cnttrrfor  a  forfeiture  in  the  name  of  him  in  the  26  £.3.  m. 
rfverfion,  and  thereby  the  elhite  (ha^ll  be  veiled  in  him,  €t  fic  dc  P?  J^j'^P*.    - 

':4'  b  1    "  ^"  ''*'^  bqfiard  contimie  tiel pojjifion  fans  interruption. " 

'  ^'    -J  If  the  mulier  entieth  upon  the  bul'tard,  and  the  baftard  re- 

fovereth  the  land  in  an  aflife  againtV  the  mtiier,  now  is  the  intemip- 

ton  avoided ;  and  ii  the  baftard  dieth  feifed,  this  fliall  barre  the 

If  the  baAard.eigne  after  4hc  decef)fe  of  th.e  fatlier  entretfa,  and  t  Ail  9. 
tfae  king  feifeth  the  land  for  fome  contempt  fuppofcd  lobe  com- 
^'tied  by  the  buftard,  for  which  no  freehold  or  inheritance  is  loft, 
tut  only  the  profits  of  the  land  by  way  ot  feifure,  and  the  bailard 
^*.  and  his  iffue  is  upon  his  petition  rcflored  to  the  poCeUion,  <or 
iWl  the  feifure  was  without  caufe,  the  mulier  is  baned  lor  ever ; 
fcrthe  poHeffion  of  the  king  v/hen  he  hath  no  caufe  of  feifure  ftiall 
^adjudged  the  pofleffion  of  him  for  whofe  caufe  he  feifed.  But 
JUfter  til*  death  of  the  father  the  mvlier  be  found  heire  and  within 
^^md  tlic  king  feifeth,  in  that  cafe  the  poffeflion  of  the  king  is 
bright  of  the  w;«/ur,  and  vefteth  the  actual  pofielfion  in  the  mm- 
*^i  and  confequently  the  baftai  d  eigne  is  fore-clofed  of  any  right 
tor  ever. 

And  fo  it  is  when  the  king  feifeth  for  a  contempt,  or  other  of- 
fcpct  of  the  father,  or  of  any  other  anceftor ;  in  that  cafe  if  the 
j?05  of  the  baftard  eigne  upon  a  petition  be  reftored,  for  that  the 
*^ure  was  without  caufe,  the  rtivlier  is  not  barred,  for  the  baftard 
J^'dd  never  enter,  and  confequently  could  gain  no  eftate  in  the  land, 
w»t  the  pofleOkm  of  the  king  in  that  cafe  fliall  be  adjudged  in  the 
^^t,  of  the  muUer.  And  it  is  to  be  obferved,  that  the  baftard  muft 
*«er  in  vacuam  pojtffionem,  and  continue  during  his  life,  without 

^"tcmiption  made  by  the  f««/k?r. 

I  ^  . "  IrUermpt 


Lib.  3-     Cap.  6. 


Of  Difceixts. 


Sea.  402 


PI.  Com.  Parfon 
de  Honylaue't 
cafe,  91. 
35  H.  6.  84. 
f  1  H.  6,  9. 
1  E.4.3. 
91  £.  4.  S,' 
5  £.  4.  6a 


^^' Interrupt  h  pojfefficm  del  bajtnrd^  Sfc'J*  If  the  baftard  invite 
the  mulUr  to  fee  his  houfe,  and  tu  fee  pi6hires,  ^c.  or  to  dine  with 
him,  or  to  hawk,  hunt,  or  fport  with  him,  or  fuch  like  upon  the 
land  defcended,  and  the  mulier  commeth  upon  the  land  accordin^r- 
ly,  this  is  no  interruption,  becaufe  he  came  in  by  the  confent  of  the 
bkilard,  and  therefore  the  coming  upon  the  land  can  be  no  tref- 
pafle ;  but  if  the  mulier  commeth  upon  the  ground  of  his  own  head, 
and  cutteth  downe  a  tr^e,  or  diggcth  the  foilc,  or  take  any  profit, 
thefe  (hall  be  interruptions  ;  for  rather  than  the  baftard  Hiall  puniQi 
him  in  an  a^on  of  trefpaflfe,  the  a^  (hall  axnount  in  law.  to  an 
entry,  becaufe  he  hath  a  right  of  entry.  So  it  is  if  the  mvlier  put 
any  of  his  beads  into  the  ground,  or  command  a  ft  ranger  to  put  on 
his  beafts,  thefe  doe  amount  to  an  entry ;  for  albeit  in  theic  cafes 
the  mulier  doth  not  ufe  any  exprefs  words  of  entry,  yet  thefe,  and 
fuch  like  adls,  doe  without  any  words  amount  in  law  to  an  entrie  ; 
for  atfls  without  words  may  make  an  entry,-  but  words  without  an 
a6l  (xiz,  entry  into  the  land,  &c.)  cannot  make  an  entry  (all  which 
interruptions  arc  implied  in  the  faid  Src).  More  Ihall  be  fal^ 
hereafter  of  interruptions  in  the  ehapterof  Contiuuall  Claim«. 


Seft.  402. 


TTEM,  fi  un  enfant  deins  age  ad 

tiel  eaufe  de  entry  en  afcuns  terres 

ou  tenements  fur  un  auter^  que  eftfei- 

fie  enfeCy  ou  enfeetaile  de  mcfme  les 

terres  ou  tenements, fi  tiel  home  que  ejt 

tielmentfeifie,  mornfi  de  tiel  ejlatefei- 

fie,  et  les  terres  difcendont  a  fan  tffue 

dnrant  le  ttmps  que  renfantefl  deins 

age,  tiel  dif cent  netollerii  Venin/  I'cn^- 

Jant,  mesque  il  pott  enter  fur  k  ifj'ue 

que  eft  eins  per  difcent,  6^c,  pur  ^eo 

que  mil  laches f err  a  adjudge  en  un  en- 

Jant  deins  ageen  tiel  cafe. 


ALSO,  if  an  infant  within  age 
'^  hath  fuch  caufe  to  enter  into  any 
lands  or  tenements  upon  another, 
which  is  feifed  in  fee,  or  in  fee  taile 
of  the  fame  lands  or  tenements,  if 
fuch  man  who  is  fo  feifed  dieth  of 
fuch  eftate  feifed,  and  the  lands  de- 
fcend  to  his  iflue  during  the  time 
that  the  infant  is  withfn  age,  fiich 
difcent  (hall  not  take  away  the  en- 
try (2)  of  the  infant,  but  that  hce 
may  enter  upon  the  iffue  which  is 
in  by  difcent,  for  that  no  laches  (hall 
be  adjudged  in  an  infant  within  age 
in  fuch  a  cafe. 


Brooke  tit. 
4ir<Mnt  40* 


•0  H.  6.  f  8.  b. 
2  £.  4.  S5,  26. 
15  £.  4^ 
^liTcefiW  S9. 


"  Q I  un  enfant  deins  'age  ad  cavfc  d*nitrerP  •  If  a  man  feifed  of 
-  lands  in  fee  die,  his  wife  privement  cnfcint  with  a  fon,  and  a 
flranger  abate  and  die  feifed,  and  after  the  fonne  is  borne,  hec 
fhall  bee  bound  by  the  difcent,  (i)  becaufe  bee  at  the  time  of  tht 
difcent  had  no  right  to  enter,  and  this  is  to  be  gathered  upon  thefe 
words  of  lAttleton,  ad  caufe  d'aitrer,  which  at  the  time  of  the  dif- 
cent he  hath  not* 

"  Eft  tins  per  difcent,  SfC**  Here  is  implycd  any  other  Leirc,  col- 
lateraJl  or  lincall. 

Am 


(i)  [See  Note  iga.] 


(i)  [See  Mote  113.] 


> 

Lib,  3.  Of  Difcents. 

An  infdtit  is  accounted  in  law  (as  hath  beene  often  faid,) 


Sea.  '403. 


'     •  *'J  [d]  untili  he  paffeth  the  age  of  2 1  yeares,  and  certaine  pri-  £/[  \nde  Se£t 
vileges  hee  hath  in  refpe^t  of  his  infancy.  .  '         «59. 403. 

"  iVtf/  laches /erra  adjudge  en  le  enfant  deins  age  en  tiel  cafe," 
And  LUtkton  well  added  {en  tiel  cafe  J  that  is,  in  cafe  of  difcent,  33  E.  3.  quar.'  . 
f'trin  feme  other  cafes  laches  (hall  prejudice  aft  infant.    As  laches  imp.  46. 
Ml  be   adjudged  in  an   infant  if  he  prefent  not  to  a  church  (^J?^*  ^^^-  »•    , 
withm  fix  mofieths,  for  the  law  refpedeth  more  the  privilege  of  350  5^30  > 
ihe^hurch  (that  the  cure  bee  ferved)  than  the  privilege  of  intancy.        '   ' 
.And  fo  the  publike  repofe  of  the  realme,  concerning  mens  freeholds  PI.  Com.  3T%, 
ind  inheritances,  (hall  be  preferred  before  the  privilege  of  infancy, .  (f"*  N.  B.  33.  b.' 
mciifcof  a  fine,  where  the  time  begins 'in  the  time  oi  the  ancellor.  «  5*^'  ^'^' 
>o  non  claime  of  a.villaine  of  an  infant  by  ayeare  and  a  day,  who        *^'     *^ 
Qith  Hed  into  ancient  demefne,  fhall  take  away  the  feifure  of  the  * 
Uii<iut.    And  if  an  infant  bring  not*an  appeale  of  the  death  of  his  * 
snceftor  within  a  yeare  and  a  day,  he  is^  barred  of  his  appeale  for  1 
ever,  for  the  law  refpeds  more  liberty  and  life  than  the  privilege. 
•":"  uifimcy.     And  here  it  is  to  be  obferved,  that  Littleton  putteth 
m  cafe,  that  an  infant  ihall  enter  upon  a  difcent,  when  a  ftranger 
'''  >  th  feifed,  but  hee  put  it  not  fo  before,  in  the  cafe  of  the  baliard 
•-gne.    B.  tenant  in  taile  infeofleth  A.  in  fee.  A,  hath  iflue  within, 
iieanddieth,  B.  abateth  and  dieth  feifed;  the  iffue  of  A.  being ' (P«ft.  348- «. 
'f:!!  within  age,  this  difcent  (hall  binde  [e]  tlie  infant,  for  the  ifTue.^''!*  ■•)    - 
u taile  is  remitted:  and  the  law  doth  more  refpeft  an  ancient  right  [\ N.\f*35 ^if *. 
n  this  cafe,  than  the  pnvi lege  of  an  infant  that  had  but  a  defea- 
-Ueeftate.  .  And  it  is  faid  [/']  if  the  king  die  feifed  of  lands,  .and  [/]  35  H.  6. 
tU  Laid  defcend  to  his  fucceiibr,  that  this  (hall  bind  an  infant,  for  ^^• 
''fi&t  the  privilege  of  an  infant  in*  this  cafe  holds  not  again(l  the 


Se6l.  403. 


ITEM,  'fi  le  baron  et  fa  femcy 
com^  en  droit  la/hne,  out  title  et 
^nit  d'tnter  en  tenements  que  un 
outer  ad  enfee^  ou  €nfee  laile,  et  tiel 
^^nt  morujt  Jeifie,  6^c.  en  tiel  cafe 
^^rit  le  baron  eji  tolle  fur  l^heire 
1^  tjl  eins  per  difcent.  Mes  Ji  le. 
baron  devie,  donque  la  feme  bien 
M  enter  fur  le  ijj'ue  que  eJi  eins  per 
f^ifceut,  pur  ceo  que  laches  le  baron 
"?  turnera  la  fetne  ne  fes  heires  en 
P^^udiceneen  damma^e  entielcas, 
^  que  lafemeet  fes  heirs  bien  potent 
tnter,  lau  tiel  (lijcent  efi  efchue  dur 
^^t  It  coverture. 


ALSO,  if  hu(band'and  wife,  as 
^^  in  right  of  the  wife,  have  title 
and  right  to  enter  into  lands  which 
another  hath  in  fee,  oritf  feetayle; 
and  fuch  tenaht  dieth  feifed,  S&c.  in 
fuch  cafe  the  entry  of  the  hufbund  is 
taken  away  upon  the  beire  which  is 
in  by  difcent.  But  if  the  hulband 
die,  then  the  wife  may  well  enter 
upon  the  iifue  which  is  in  by  difcent, 
for  that  no  laches  of  the  hulband 
iliall  turn  the  wife  or  her  heires  to 
any  prejudice  nor  Ipffe  in  fuch  cafe, 
but  that  the  wife  and  heriK^fre^may 
well  enter,  whefe  fuch  'Silcent  is 
efchued  during  the'coverture. 


(0  [See  Note  184.] 
I3 
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Lib.  3.      Cap.  6.  Of  Difcente.  Se6l.  404. 

"    C/  baron  et  feme,  come  en  droit  fa  feme^  ant  tUk  et  droit  d*cnicrj 
4r.  et  tiel  tenant  moritft  fcifte,  Sfc.** 

9  H.  7.  «f .  •.  Thefe  words  are  generally  but  are  particularly  to  bee  underilood, 
Si  K.  4.  «/>.  ti;.  when  the  wrong  was  done  to  the  wife  during  the  coverture  ; 
^nn'^^'^A^'h  ^^^  ^^  ^  ^*"**  ^^^  ^  feifed  of  lands  in  fee,  and  is  difleifed,  and  then 
49  E  .'^1  It!  t>iketh  hufband;  in  this  cafe  the  hiifband  and  wife,  as  in  the  right 
15  K  4*  "  of  the  wife,  have  right  to  enter,  and  yet  the  dying  feifed  (Jf  the  dif- 
diifceat.  30.         feifor  in  that  cafe  thail  take  away  the  entry  of  the  \<'ife  after  the  death 

of  her  huihand  ;  and  the  reafoii  is  ai'well  for  that  (hee  herfelfe  when 
fliee  was  fole,  might  have  enrred  and  recontinued  the  pofieflioD,  at 
alfo  it  (hall  be  accounted  her  tbily  that  fliee  woold  take  fuch  a  huf* 
band  whi^h  would  not  enter  beibre  the  difcent. 
9H/7.f4.  But  there  if  the  woman  were  within  age  at  the  time  of  r^^^r    y.  -i 

her  taking  of  hulband,  then  the  dying  feifed  Ihall  not  after  1*^4^-      -J 
the  deceafe  of  her  hufband  take  away  her  entry  ;  becaufe  no  folly 
can  bee  accounted  in  her,  for  that  (bee  was  within  a^^e  when  (hee 
tnoke  hufband,  and  after  coverture  (he  cannot  enter  without  her  huf- 
band; all  which  is  implyed  in  the  faid  (4*c.)« 

V>d.  Sr^.  49f.  "  Laches  le  baron  ne  tumera  lafem^  <^c,  a/  prejudice,  SfC,"  Laches 
l!ob.  96.  fignifieth  in  the  common  law,  retchlefnelle,  or  negligence,  et  negli- 

Ant.  235,  b.  gentia  fempvr  habet  infortunium  comitrm.  Here  is  a  diverfity  to  be 
^  if*  ^^  obferved,  that  albeit  regularly  no  laches  ihall  be  accounted  in  in- 
1  Roil  4  *  fstits,  or  feme  cox'erts,  a;>  is  aforefaid,  for  not  entry  or  clayme  to 
Flo.  3d.  avoid  difcents,  yet  laches  fluJl  be  accounted  in  them  for  no  per- 

formance of  a  condition  annexed  to  the  (late  of  the  laud.    For  if  a 
feme  be  infeoffed  either  before  or  after  nuirriage,  referving  a  retit^ 
20  H.  6. 28.  b.    and  for  default  of  payment  a  re-entrie  ;  in  that  cafe,  the  laches  of 
[ii]3iAfr.p.i7.  the  baron  (hail  di(herit  the  wife  for  ever.    And  fo  it  is  [fijof  an 
42  £.  3. 1.         infant ;  his  laches,  for  not  performing  of  a  condition  annexed  to  i^ 

10  H**7  *^*  ^&te,  either  made  to  his  anceftor  or  to  himfelfe,  (hall  barre  him  of 
13  H.  7*.  ^^^  ^'S^^  o^  ^^  ^^^^  ^or  ever. 

35  H.  &.4X.  If  ^  nian  make  a  feoi^ncnt  in  fee  t«  another  referving  a  rent^ 
PL  Com.  136.  b.  and  if  he  pay  not  the  rent  within  a  monetb,  that  he  (hall  double 
rieti  lib.  2.  the  rent,  and  the  feo6fee  dieth,  his  heire  within  age,  the  infant  pay- 
cap.  50.  ^^jj  jjj^j  jjjg  j.^j^j^  jj^  ^jjl  ^^j^  jjy  ^jjjg  laches  forfeit  any  thing.     But 

otherwife  it  is  of  a  feme  covert ;  and  the  reafon  and  cailife  of  this 
M  Leftatotede  diverfity  is,  for  that  the  infant  is  provided  for  by  the  (laiute,  [o]  nan 
Mtrtoo,  ca.  5.     current  v/ura  contra  aliquem  infra  atateni  extjten\  SfC.     But  that 

Aatute  doth  not  extend  to  a  feme  covert,  neither  doth  that  (latute 
extend  t6  a  condition  of  a  re-entry ;  which  an  infant  ought  to  per« 
forme,  for  the  forfeiture  thereof  cannot  l^e  called  vfura. 


*Sea.  4&4. 

TLfES  la  enurt  tienh  hutidtith  "j^Dt  the  c6wt  hoHetb,  where 

'*'      ejl  done  al  feme  fole,  que  puis  ^^  fu6h  title  is  given  to  a  fem  fole, 

prent  baron  que  tCentrapas^  einsfuffer  who  Itfter  taketh  hnfbatid  which  doth 

un  difcent,  Sfc.  la  auter  eftp  carferra  not  enter^  but  fufibr  a  dlfcent,  &c. 

dit  there 

^  This  ScAion  is  not  m  L.  and  M.iior  Sioh» 


Lib.  3. 


Of  Difceots. 


Sea.  405. 


iit  la  folly  le  feme  de  prefdre  tiel    there  otherwife  it  is,  for  it  ihall  be 
banm  que  u*efiire  en  temps,  Sfc.  faid  the  folly  of  the  wife  to  take  fuch 

a  hu(baad  which  entered  aot  in 

time,  &c. 

THIS  is  added,  and  therefore,  as   formerly  I  have  done,   I      9.11.7.24,    • 

meddle  not  withall ;  howbeit  the  opinion  i$  holdeu  for  luw,  as 
ii  appeareth  in  the  fedion  next  precedent. 


Sea.  405. 


TTEMyJi  home  que  eft  de  nonfane 
memorie,  que  eji  a  dire  en  Latin, 
qni  non  eft  compos  mentis,  ad  caufe 
d*entre  en  ajcuns  tiels  tenements,  fi 
lid  difcent,  u  t  iupra,Jhit  exoe  en  fa  vie 
dnrant  le  temps  que  ilfuit  de  nonfane 
inemorie,  et  puis  devia,fnn  heire  bien 
/WiV  enter  fur  luy  que  eji  eins  per  dif- 
CTitf.  Et  en  ceji  cafe  poyes  veier  tin 
f«,  que  t'heire  poit  enter,  et  uncore 
fon  uncefter  que  avoit  mefme  le  title  ne 
pidlfoit  enter.  Car  celwf  quefuit  hors 
(If  fa  memorie  al  temps  de  tiel  difcent, 
til  voile  enter  apres  tiel  difcent,  fi 
Bdion  fur  ceo  foit  fue  envers  luy,  il 
liadrienspurluy  a  pleder,  ou  de  luy 
«yder,  mes  a  dire,  que  ilfuit  de  7ion 
fine  memorie  al  temps  de  tiel  difcent, 
^c,  Et  a  ceo  ne  ferra  il  rd'ceive  a 
dire,  pur  ceo  que  nul  home  de  pleine 
oge  ferra  refceive  en  afcunpleeperla 
%  a  *  difaoler  le  perfon  demefne,  mes 
le  heire  men  poit  mfabler  le  perfon 
Jon  ttuhcefterpurfon  advantage  f  de- 
fpefne  en  tiel  cas,pur  ceo  que  nul  laches 
poit  tftre  adjudge  per  la  ley  en  celuy 
J«e  ad  nul  mfcretton  en  tiel  cafe. 


^  LS  O,  if  a  man  which  is  of  noa 
"^  fane  memory,  that  is  to  fay  in 
Latine,  qui  non  ejt  compos  mentis, 
hath  caufe  to  enter  into  any  fuch 
tenements,  if  fuch  difcent,  vtfuj>ra, 
bee  had  in  his  life  during  the  time 
that  he  was  not  of  found  memorie, 
and  after  dieth,  his  heire  may  well 
enter  upon  him  which  is  in  by  dif- 
cent. And  in  this  cafe  you  may  fee 
a  cafe,  where  the  heire  may  enter, 
and  yet  his  anceftor  which  nad  t!be 
fame  title  could  not  enter.  For  hee 
which  was  out  of  his  memorie  at  the 
time  of  fuch  difcent,  if  hee  will  enter 
after  fuch  a  difcent,  if  an  action 
upon  this  be  fued  againft  him,  he 
hath  nothing  to  plead  for  himfelle, 
or  to  heipe  him,  but  to  fny,  that  bee 
was  not  of  fane  memorie  at  the  time 
of  fuch  difcent,  &c.  And  he  fhatl 
not  bee  received  to  fay  this,  for  that 
no  man  of  full  age  fliall  bee  receiv- 
ed in  any  plea  by  the  law  to  difable 
his  owne  perfon,  but  the  heire  may 
\vell  difable  the  perfon  of  his  ancel- 


tor  for  his  owne  advtjntagc  in  inch 
cafe,  for  that  no  laches  may  bee  acjjudged  by  ihc  law  in  \^m 
which  hath  no  difcretion  in  fuch  cafe. 

PI  ERE  LfV/^/o/i  explaineth  a  man  of  no  found  memorie  to  be 

non  compos  mentis.    Many  times  (as  here  it  app<jareth)  the  La-  pj  q^^  ^^^ 
tin  word  e\))laineth  the  true  fenfe,   and  calleth  him  not  omens,  sds.  b.  pt^r 
dfntmt^furiojdn^  lunaticus,fatuus,JluUus,  or  thelike,  tor  non  comj^os  Baudcrs.  Jib. 4. 
tfoOis  is  moll  fure  and  legall  (i).  f«>-  ^^- 1«^- 

Minorcap.  1.  f«a.9.cm.5.  f«A.i.    Braa  fo.  165  tad  ^tO.     Britton  fo.  167.  b.  S17.  66. 
i^IL6.ai.59.    Fitc  N.  B.  222.  b.    Stanf.  I^rer.  33^  5«b    (Hob.  96.    Sid.  1  IS.) 

f /sWrj^#/ added  L.  and  M.  and  Roh.      fdemifMi^Mbriri,U9indM.2ndl^lu 
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Seflk.  405. 


(f  Infi.  14.) 


Libi4.1«4,l?5. 
Beverle^e*9cafe 


(8  Hep.  ItO.) 


(Ho*  Com«  19.) 

(4nep.  19S.b» 
r.  N.  B.  232.) 
S9  H.  6.  ■*«.  b. 
Abb.  AC  89.  b. 
y.  M.  B.  y02. 
r»  E.  3.  TO. 
Brittoii  cap.  2B. 
fol.  66, 
S*.>  Aff,  pi.  4. 
35  M.  pi.  10. 

52  E.  3.  t.t 
Scire  fac.  IGO. 
f»tanf.  Pr.  .34. 
F.  N.  B.  «02.  a. 
Beverlcyc'scalf. 
jib.  4. 1^6«127, 
123. 

Vide  Br.  lit. 
iDuni  fuit  infra 
titateo  5« 


h)  Lib.  4i 

loi.  i'26,  isr. 

<PIo*l9.«. 

r.  x»  B.  tsi.). 


Non  Comp09  mentis  is  of  fourc  for/? ;  i.  hlcotay  wbicb  r  ^ 

froin  his  nativitie,  by  a  perpetiuill  intirinUie,  is  fion  compos  L  ^/ '  - 
mentis,  2.  liee  that  by  fickneHe,  griefe,  or  other  accident,  wholly 
lofeth  his  memorie  and  underilanding.  3.  A  liyiatiquc  tliat  hatli 
fouietimc  bis  underAandihg  and  fometime  not, aliquando gaudct  hni* 
dis  vitervallis,  and  therefore  be  is  called  non  compos  mentis,  fo  loUii, 
ds  he  hath  not  imderflanding.  I^alily,  bee  that  by  his  owue  vitious 
a^'for  a  time  dephveth  himfelfe  of  his  memorie  and  underftandm::! 
as  he  that  is  drunken.  But  that  kinde  of  non  compos  mentis  fliill 
give  no  privilege  or  benefit  to  him  or  to  his  beires.  And  a  dilcent 
ihall  (1)  take  away  the  entrie  of  an  ideot,  albeit  the  want  of  under- 
flanding  was  perpetuall ;  for  Litttcton  fpeaketh  generally  of  a  man 
of  non  fane  memorie.  So  likewife  if  a  man  that  becomes  non  com- 
pos mentis  by.  accident,  as  is  ^aforefaid,  be  dilfeifed  and  loffer  a 
difcent,  albeit  he  recover  his  memorie  and  underftoiiding  ii^iune, 
yet  bee  fhall  ne%'cr  avoid  the  difcent ;  and  fo  it  is  f)  fortiori  of  one 
that  hath  lucida  intenalla.  As  for  a  drunkard  who  is  xoluntarius 
daemon^  be  hath  (as  hath  becnc  faid)  no  priviloge  thereby,  but  what 
hurt  or  ill  foever  he  doth,  his  drunkenneife  dotli  aggravate  it : 
Omne  crimen  ebrietas  Sf  wcendit,  S^  detegit. 

If  an  ideot  make  a  feoflment  in  fee,  he  fhall  in  pleading  never 
avoid  it  by  faying  that  bee  was  an  ideot  at  the  tmic  of  his  koiY* 
ment,  and  fo  had  beene  fitoin  his  nativitie.  But  upon  an  office 
found  for  the  king,  the  kinj;  fhall  avoid  the  feofl'ment,  for  the  be- 
nefit of  the  ideot,  whofe  culladie  the  law  giveth  to  the  king. 

So  it  is  of  a  no/?  compos  mentis  by  accident,  and  of  him  yui  gawlct 
lacidis  intervaiiis,  ifanefiate  be  made  during  his  lunaCiC:  for  al- 
beit the  p.irties  themfelves  cannot  bee  rficeivcd  to  difable  thcm- 
feK  cs,  y^t  twelve  men  upon  their  oathes  may.  finde  the  trutKof  the 
matter.  But  if  any  of  them  alien  by  fine  or  rccovcrie,  this  /Imll 
not  onel}^  binde  himfelfe,  but  his  boires  alfo.  ('i)  As  amongft  othef 
things  requifite  to  be  k  no  wen,  thefe  cafes  you  ihall  finde  at  lari,c 
in  my  Commentaries,  whereunto,  for  brevitic,  I  referrc  the  reader : 
upon  all  which  bookes  there  have  beene  foure  feverall  opiiut)ns  con* 
ceming  the  alienation,  or  other  aft  of  a  man  that  is  non  r.^^^  u  1 
cotnpos  mentis,  S^c*  J'or,  firft,  fome  ^re  of  opinio^,  that  hee  L""^' '  *J 
may  avoid  his  owne  ad  by  entrie,  or  plea.  Secondly,  others  are  of. 
opinion,  that  he  may  avoid  it  by  writ,  and  not  by  plea.  Thirdly, 
others,  that  he  may  avoid  it  either  by  plea,  or  by  writ ;  and  of  this 
opinion  is  Fitzherbert  in  bis  datura  Brevium,  ubi  Jhpra.  And 
Littleton  here  is  of  opinion,  that  neither  by  plea  nor  by  writ,  I'Or 
Dtherwife,  he  himfehe  (liall  avoid  it,  but  his  hcire  (in  refped  his  au- 
ceftor  was  non  compos  mentis)  fhall  avoid  it  by  entrie,^  plea,  or  writ. 
And  herewith  the  greateft  authorities  of  our  bookes  aciee ;  and  lo 
was  it  refolVed  with  Littleton  in  Bctcrlcye's  cafe  ;  [r]  where  it  is 
faid,  that  it  is  a  maxim  of  the  common  law,  that  the  partie  ihallnot 
difable  himfelfe.  But  this  holdtth  only  in  civil  caufes ;  for  in  cri- 
minal! caUfes,  as  fcloflie,  &c.  the  ad  and  wrong  of  a  madman  fliall  not 
bee  imputed  to  him,  for  that  in  thofe  caufes,  ddus  nonfacit  rcum,  nifi 
mens  Jit  rea,  and  he  is  arnens  (id  rjt)  fine  mente,  without  his  mindc 
or  difpletion ;  and  furiofusfolo  furore  punitur,  a  madman  is  only 

.  '  punifhod 

(t)  In  all  the  ^i^i  except  the  ftrft,  the        (a)  [See  Note  zt6.] 
IfVDrd  Moi  is  here  errooeouAy  inicrted. 
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|.Knil*hed  by  his  madnefle.     And  fo  it  is  of  an  infant,  untill  he  be  of  26  AflT.  27. 

ihe  aue  of  fourtfcne,  which  in  law  is  accounted  the  a^e  of  dif-  ?^  ^;  ^:  ^^'  ^ 
.  >  Stautord  16.  b. 

cretion.  g  £^  g  Coron. 

**  £/  rti  ctfi  cafe  po^es  veir  vn  cafij    SfcJ'    And  though  Lit-  412!  414.  351. 

/tr^uji  faith  (one  cal'e),  yet  other  cafes  nHy  be  found  to  the  fame  22  £.3. 

fixl.    For  if  theif  Ije  grandfather,  father,  cind  fon,  and  the  father  *^''J-  2^*; 

mceifc  the  grandkither,  and  make  aleotlhient  in  fee,  without  war-  ^^i  fa  r«**  *^*^^' 

r.aitie,  the  grandfather  dieth,  albeit  the  light  deicend  to  the  father,  f.'x.b['202.D, 

h:  cannot  by  this  right  defcended  enter  againft  his  owne  feoff-  s  H.  7.  2.  Vide 

Dieiit ;  but  if  he  die  the  fonne  fhall  enter,  and  avoid  the  eflate  of  5  £.  3.  tit. 

Ik  feoffee.  E"*'»«  C^nfr  . 

.  Statiiam. 

12  E.  4.  8.    39  H.  6.  4.    Abbr.  Aff.  SO.    39  H.  6.  43.    (Poft,  265.) 

So  if  the  grandfather  be  tenant  in  taile,  and  the  father  diffeife  15E.  4.  tit. 
biQi,  utfuprdy  Mutatis  vmtandis,  Difccnt  3^. 

If  lands  be  given  to  two' and  to  the  heires  of  one  of  them,  he  that 
buth  the  lee  funplc  fhall  not  have  an  adion  of  wafte  upon  the  ftatule 
oiGlouccJtr^  againft  the  joynteniint  for  life,  out  his  heiie  fhall  mam-  (Ant.  53.  b, 
Umt  an  ac>ion  of  waftc  againft  him,  upon  the  ftatute  of  Gloucejler  ;  200.  b.) 
io  the  heire  IhuU  paintaiue  that  a^ion  whicl^  the  anceftor  could 

But. 


'  Sea.  406- 

VT  fi  tiel  home  de  nonfane  memo"  A  N  D  if  fuch  a  man  of  non  Ihno 

riefaitj'eofffnenty  S^c.  il  *  mejme  meaiorie  make  a  feoffment^  &c. 

^ipoU  enter y^ne  aver  brief e  appelt  bee  himfelfe  cannot  enter,  nor  have 

Dum  non  fuit  compos  mentis,  &c.  a  writ  called  Dnm  non  fait  compos 

<aulaqua  fupra:  mesapres-^la  mort  mentis,  Sfc.  caujd  quafupra :  but  af- 

fmhciff  bien  pott  enter,-  ou  aver  le  tcr  liis  death  his  heire  may  wellen- 

Hbiicfe  Dura  non  fii  it  compos  men-  tcr,  or  have  the  faid  writ  of  Dvfn  noh 

li^  n  Jon  e/ection  p    Mefmc  (a  leif  fait  compos  mentis  nt  hb  choice,  'i'he 

^jitoa  enfant  deins  age  J  a  it  feoff  e^  lame  law  is  where  an  infant  within 

^"«'^  et  devie,  fon  heire  poit  enter,  age-maketh  a  feoffment,  and  dieth, 

otf  ffrer  un  brieje  de  Duln  fuit  infra  his  Heire  may  enter,  or  have  a  writ 

*iatem,  &c.  of  Dumfuit  infra  atatan,  S^c. 

*'  pA  I T  feofTment,  SfC,"    Of  any  oth^r  like  conveyance  in  pais  ; 
hut  tines   and  other  ailurances  of  record  are  not  implyed  in 

**  Mefme  la  ley  d'un  enfant^  This  is  true,  as  to  the  bringing 
«fa  Dum  fuit  infra  (ttatem,  S^c.  but  without  quedion  the  infant 
u)  that  cafe  might  have  entered,  as  it  appeareth  in  the  next  Sec- 

«  Bricfe 

*  nefm  not  in  L.  and  M.  nor  Roh*  '  +  la^a  L.  snd  M.  and  Roh. 

I  &t,  added  L.  and  M.  and  Roh.     The  reft  ol  this  Se^ion  not  in  L.  and  M.  nor  Roh. 

(>)  ^  thf  obferYation  of  Mr.  Punning     of  Zouch  ex  deniift.    Abbot  and  Hallett  r« 
*D  this  paflage  ia  his  argument  in  the  cafe     Patfona  and  Hallett,  3  Burf.  i794« 
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Sea.  407-409. 


"  Briefc  Dum  non  iliit  compos  mentis."  This  writ  (as  it  ap- 
peareth  by  our  author)  lieth  for  the  heire  of  him  that  was  non 
campas  mentis,  and  not  for  himfelfe ;  but  a  Dumfuit  infra  atatem 
lieth  as  well  for  the  ancedor  bimfelf  after  his  full  age,  as  for  his 
heire.  r 


Sea.  407. 


[248.  a-] 


TTEMyJiJeofue  *  dijfeijte  per  un 
errant  dama^ef  lequel  aliena  a  un 
outer  in  fee,  et  I  atietiee  deviefei/icy  et 
ks  tenements  difcendont  a  Jon  heire^ 
^  efteant  V  enfant  deins  age,  mon  entry 
eji  toUe,  ^c.  { 


A 


L SO,  if  I  be  difleifed.by  an  in- 
fant within  age,  who  alienetb  to 
another  in  fee,  and  the  alienee  dieth 
feifedy  and  the  lands  defcend  to  his 
heire,  beins  an  infant  within  age,  iny 
entrie  is  taken  away,  &c.  (1) 


Sea.  408. 


j\/fES  ft  V enfant  deins  age  enter 
^  '^  fur  t*  heire  que  eft  §  tins  per  dif- 
centf  come  it  bienpoit^  pur  ceo  que 
y  mefme  le  difcentfuit  durantfoA  non- 
age,  donquejeo  bienpuifje  enter  fur  le 
dtjkifor,  pur  ceo  queperfon  entrie  il 
ad  dtfeat  et  anient  le  difce 


went. 


Tl  UT  if  the  infant  within  age  en- 
"^  ter  upon  the  heire  which  is  in  by 
difcent,  as  he  well  may,  for  that  the 
fame  difcent  was  during  his  nonage, 
then  I  may  well  enter  upon  the  aif- 
feifor,  becaufe  by  his  entrie  bee  hath 
defeated  and  taken  away  the  difcent 


Vide  the  next 
9ea.  follovuig. 

«S£.3.tit 
Kntr.  Cong. 
Vet.  N.  B. 
1S6.  b. 

P.  N.  B.  19«. 
id  £.  3.  iU 


H 


ERE  itappearetb,  that  the  entrie  of  the  infant  is  lawful!, 
and  giveth  advantage  to  the  difleilee  to  enter  alfo,  becaufe  the 
difcent,  which  was  the  impediment,  is  avoided.  And  it  is  to  be 
obferved,  that  if  the  difcent  be  cafl,  the  infant  being  within  age,  he 
may  enter  at  any  time,  either  within  age,  or  after  his  full  age. 

And  fo  it  is  if  an  infant  make  a  feomnent,  &c.  he  may  enter  ei- 
ther within  age,  or  at  any  time  after  his  full  age,  and  fo  in  both 
cafes  may  his  heire. 


Sea.  409. 


7^  N  mefme  le  manner  eJl,  loujeofue 
'^  diffeifie,  et  le  dijfeiforfait  feoff- 
tnent  enjeefur  condition,  et  le  feoffee 
moruji  de  tiel  efiute  feifie,  %  jeo  ne 
purroi/  **  my  enter  fur  f  f  /  heire  le 

feoffee : 

^  difiifii  not  in  Rob.  but  in  L.  and  M« 
•)■  tt  added  L.  and  M.  and  Roh. 
X  &c,  not  in  L.  and  M.  nor  Roh« 
\  titu^^bare^  L.  and  M.  and  Rob. 


T  N  the  fame  manner  it  is,  where  I 
-■^  amdiifeifed,  and  thediffeiforirake 
a  feoffinent  in  fee  upon  condition, 
and  the  feoffee  die  of  fuch  eftate 
feifed^  I  may  not  enter  upon  the  heixe 

I  mtfmi  not  in  L.  andM  but  ia  Rob« 
%&€.  added L. and  M.  and  Rob. 
•♦  Mf  not  in  L.  and  M.  nor  Roh. 

I I  rMre^^  tfrrif  L.  and  M.  »*  *<>"• 


(i)  [SKNottit7.] 
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feofee:  mes  fi  h  condition  faiten^    of  the  feoflee:  but  if  the  condition 


/mn/,  iffint  que  vur  eel  caufe  It  feof- 
for  enter  fur  I  heire,  ere  jeo  bten 
fniffe  enter,  pur  ceo  que  quant  le 
feoffor  ou  Jes  heires  entront  pur  le 
condition  enfreint,  le  difcent  ejl  ouf- 
tement  defeat,  S^c.  Jf 


T! 


bee  broken,  fo  as  for  this  caufe  the 
feoffor  enter  upon  the  heire,  now  I 
may  well  enter,  foi  that  when  the 
feoffor  or  his  heires  enter  for  the 
condition  broken,  the  difcent  is  ut- 
terly defeated,  &c. 


'H  £  reafon  hereof  is  apparent,  for  ceffante  caufi^  cejfat  caufatum.  Vide  the  Se6t 
Tenant  in  capite  maketh  a  feoffment  in  fee  to  the  ufe  of  the  J?**  ^iS^*"** 
bffee  and  his  heires,  untill  the  feoffor  pay  an  hundred  pounds  to  fj^^  2^, 
1  un  or  his  heires,  the  feoffee  dieth  his  heire  within  age,  now  hath  (Ant  5.395.^ 
the  king  the  wardOiip  of  the  bodie,  and  is  intituled  to  the  gard  of 
the  land.    But  if  the  feoffor  pay  the  hundred  pounds  according  to 
the  limitation,  the  wardfhip  is  deveffed,  both  for  the  body  and  the 
laod,  and  fo  it  is  in  cafe  of  a  condition :  for,  as   lAttkton  here 
ikith,  the  difcent,  which  is  the  caufe  of  wardship,  is  utterly  de- 
feated.   And  by  thefe  two  lafl  cafes  which  Uttleton  hath  here  put, 
it  appeareth,  that  there  is  no  difference,  where  the  difcent  is  dif*  /^nt.  76.  b.) 
r   A  1  1  affinned  by  a  right  paramount,  as  where  the  ft&te  was  never 
.40.  D.J  j^^fyjj^  (^  jjj  Qjg  ^.jjfg  Qf  an  infant,)  and  where  the  difcent 

is  affinned  for  a  time,  the  eflate  being  lawfuil,  and  being  after  de- 
feated by  matter  ex  pq^fa&o,  by  a  tide  of  re-entry. 


Sea.  4 10. 


JTEMJijeofoy  diffkifie,  et  le  dif 
fejfor  ad  iffue  et  enter  en  reli^ion^ 
perjorce  de  quel  les  tenements  difcen- 
doHt  afon  ijfue,  en  ceji  cafe  jeo  bien 
fjajje  enter  fur  l^ijjue,  et  uncore  la 
Jmt  un  difcent.  lies  pur  ceo  que  tiel 
difrent  vunt  al  ifjiie  per  fait  lepier, 
I'cilicet,  pur  ceo  ^ue  il  enter  en  reli^ 
gioA,  Sfc,  et  le  dijcent  ne  vient  a  luy 
yerfait  de  Dieu,  fcilicet,  per  mort, 
^c.  man  entre  ejl  coTigeable.  Car  fi 
jto  arragne  un  aJKfe  de  novel  diflei- 
henve^  nu>n  d§Sfor,  content  que  il 
put  enter  en  rel^on,  ceo  ne  abatera 
"9  man  brief  e,  met  mon  brief  e  (ceo 
"<M  obftant)  efiojfera 
*»iMi  recovere  vers  I 
iEtpermrfmelen^ 
jw  aveigne  a  fan  ijOe  per  fotlfmt 
^on^ne^  ne  tollera  may  de  mon  enr- 


tt  ^c*  tiot  in  L,  tnd  M*  nor  Roh. 

ric»wr#  not  in  L.  and  M,  nor  Rob. 


A  LSO,  if  I  be  diffeifed,  and  the 
"^  diffeifor  hath  iflue  and  entreth 
into  reh^on,  by  force  whereof  the 
lands  deicend  to  hisiiTue,  in  this  cafe 
I  may  well  enter  upon  the  iffue,  and 
yet  there  was  a  difcent.  But  for  that 
fuch  difcent  commeth  fo  the  iffue  by 
the  adl  of  the  i^lhev,  fcilicet,  for  that 
he  entred  into  religion,  &c.  and  the 
difcent  came  not  unto  him  by  the  aft 
of  God,  (fcilicet)  by  death,  &c.  my 
entry  is  cungeable.  For  if  I  arraigue 
an  £diife  of  novel  diffeifin  againfl  my 
diffeifor,  albeit  he  after  enter  into  re- 
Ugion^  this  (hall  not  abate  my  writ, 
but  my  writ  (notwithflanding  this) 
ihall  iiand  in  his  force,  and  my  re- 
covery againft  him  (hall  bee  good. 
And  by  we  fame  reafon  the  difceni; 
which  commetli  to  his  iffue  by  his 
own  a£i,  Ihal  not  take  from  me  my 
entry,  &«• 

f  £t  not  in  L,  and  M.  nor  Rob. 

^  ENTRE 


Lib.  3.       Cap.  6.  Of  Difceilts.  Seel.  411  • 

VWc  sVft.  ?oo.  «  J^XTR  E  rn  religion,  t^c/'     Here  is  implied  profrffion.    This 
<Aiit.  132.)  dilccnt   thall  not  barre  the  entry  of  the  dirteifve,  for  that 

the  dilVeiit  cmnnieth  by  the  deed  of  tlie  father,  becaiile  be  entrcd 

into  religion,  wherein  there  is  an  excellent  point  worthy  of  obfcr- 

vation  ;  for  albeit  the  entry  into  religion  make  not  the  dlfcent,  but 

the  profelTion,  whereof  you  have  read  before,  Sect,  200,  yet  hero 

yog  may  leanie  by  Littlvton  that  the  law  rr fpec>s  the  originall  ad, 

(Ant.  176.  b.      and  that  is,  his  entry  into  religion,  which  is  hi^  owne  ad,  whereupon 

'i;>8.  h.  3  Rep.    the  profeflTion  followed  ;  whereby  the  difcent  hapned;  for  Cujvfqnc 

^1)  rvi  patigima  parsy  piincipium  cjl.  And  againe,  Origo  rci  infpici  dcbtf, 

♦Vide  PI.  Com.  whereof  you  ihall  make  great  ufe  in  reading  of  our  bookes.    *  Here 

Dame  Hade's       Littleton  attributeth  the  caufe  of  the  difcent  to  his  entry  into  reli- 

Tr  1  4.1  &:       P^^9  which  was  his  owne  ad,  whereas  u  difcent  doth  not  take  away 

*  ^'     an  entry  unlelTe  it  commeth  by  death,  which  as  Lit fU  ton  faith,  is 

the  aCt  of  God,  and  no  glorious  pretext  of  an  ad  (no,  though  it  bee 

of  religion)  fiiiU  work  a  wrong  to  a  (Irangcr,  that  hath  right,  to 

barre  him  of  his  entrie.     Kut  it  is  faid,  tliat  in  the  cafe  of  the  ba- 

10  r.  3.  55.         ^^'^^^  eigne,  and  mulier  puijhc,  fuch  a  difcent  Ihall  bind  the  wulu'i\ 

(Ant.  JI44.)         as  before  hath  beene  faid,  and  fucli  an  heire  that  commeth  in  by 

fuch  a  difcent,  fliall  have  his  age. 

„  II  g  ^j  ^"  Carftjco  arraignc  un  ajfifc^  l;c'*    Kota,  if  a  man  be  tenant  or 

10  H.  6. 10.  b.  defendant  in  a  reall  or  perfonall  action,  and  hanging  the  fuit  the  te- 

18E.  4. 19.  nant  or  defendant  entreth  into  religion,  by  this   the  writ  is  not 

9  E.  4.  25. 52.  abated,  becaufe  it  is  by  Jus  owne  nci.     And  fo  it  is  of  a  refigna- 

^kk^^^'*  tion  ;  but  othcrwile  it  is  of  a  depofition,  or  depri%'ation,  becaufe  he 

S'l.eVK.  .*?.  39.  ^^  expelled  by  judgmenf,  an^  yet  his  oti'ence,   &c.  was  the  caufe 

46  K.  3.  «5.  thereof, yi't/  ///  prafumpiione  legia^  judicium  rcdditur  in  invitum, 
30  K.  1. 

jiri.*fe  885.  u  ^ffoy  dc  mon  ciitri/f  tSr."     Here  is  implycd,  or  any  of  my  heires. 

fo.  Ki9.  6c  lib.  5.  fo.  4U.     22  Tl.  2.     Briefc  956.     15  Alf.  p!.  8. 


Sect.  41 1.  [249.  a. J 

TTEMy  fijeo  Icjfe  a  nn  home  cer-      ALSO,  if  I  let  unto  a  man  cer- 
■^    taine  terrespiir  teYmc  de  20  am,  taine  lands  for  the   terme  of 

et  tin  outer  moy  {lifjciff/ij  et  onfta  le  twenty  yeai-es,  and  another  difleifeth 

termor,  et  devicfeifie,  et  /es  fcnemertts  me,  and  ouft  the  termor,  and  die 

difteiidont  a  f'vn  heire, jeo  tie  punvy  feiled,  and  the  lands  defcend  to  his 

eider;  et  nmofe  le  hljee  pur  terme  heire,  I  may  not  enter;  and  yet  the 

d'am  bienpuit  enter ^pur  ceo  que  ilper  lelfee  for  yeares  may  well  enter,  bc- 

fon  entry  ne  oujln  r heire  que  ejl  eim  caufe  that  by  his  entry  hee  doth  not 

per  difcent  de  tefranktenement  que  ejl  oufte  the  heire  who  is  in  by  difcent 

a  {ut/dijcendus,  niesj'o/ement  *  claime  of  the  freehold  which  is  defcended 

d\iver  /es  tenements  par  tei*me  d^ans,  unto  him,  but  only  claymeth  to  have 

lequel  nefi  -):  pas  ejpulj'ement  de  le  the  lands  for  terme  of  yeares,  which 

Jranktenement  del  heire  que  ejl  eins  is  no  expulfion  from  the  freehold  of 

per  dijcent.    Mes  autennent  eft  oh  the  heire  who  is  in  by  difcent.   B»t 

mon  otherwiie 


*  claimi  not  in  L.  and  M-  nor  Roh.  -  f  paj  not  in  L.  tud  M.  nor  Roll. 


Lib,  i. 


Of  Difcents. 


Sed.  41 5. 


mon  tenant  a  ttrme  de  vie  eji  J  dif-    otherwife  it  is  where'  tny  tenant  for 
\a\k,  caufa  patet,  &c.  |  terme  of  life  is  diffeifod,  cauf'a  patet, 

"  jyUR  tenne  de  ao  ans*'  It  ia  clcere  that  a  difcent  (hall  not 
tnke  away  the  entrie  of  a  leflee  for  yeares,  as  our  autlior 
If  re  fiiith,  nor  of  a  tenant  by  f/rif/V,  or  tenant  by  (latute  merchant, 
»:f:ich  like,  as  have  but  a  cbattlc  and  no  freehold  ;  and  the  reilon 
• ,  for  that  by  their  entry  upon  the  hcire  by  difcent,  they  take  no 
t'cebold  (whu'h,  as  often  hath  bin  obfen'ed,  is  fo  much  refpe^fted 
:'i  l.iw)  from  !iim ;  but  otherwife  it  is  of  an  oltate  for  life,  or  miy 
h.dier  eftate.  And  as  a  difcent  of  a  freehold  and  inheritance  fliall 
take  away  the  entry  of  him  that  right  hath  to  a  freehold,  or  inherit- 
ance,-fo  a  dil'oent  of  a  freehold  and  inheritance  cannot  take  away 
:he  entry  of  him  that  hath  but  u  chattle,  for  that  uo  difcent  or  dy- 
in '  fcifed  can  be  of  the  fame. 

(•2)  A  man  feifed  of  an  advowfon  in  fee  grants  three  avoyd-  /gpj.  g  r^IL 
uiT'is  one  after  another,  and  aller  the  church  becommeth  void,   Alir.  :J7i. 
and  the  grantor  prefents,  and  his  clarke  is  admitted  and  inftituted,   Hoh.:k'2,  '^2^. 
iuid  alter  the  church  becomes  void  againe,  the  grantee  may  pre-  6  Usp.  ^7.  I0:f.) 
fent  to  the  fecond  avoydimce,  for  that  he  was  not  put  out  of  the 
pnlTeHion  thereof;  for  as  the  leflbr Slaving  the  freehold  and  inherit- 
^iHce  cannot  dilVeife  his  lelVec  for  years,,  having  but  a  chattle,  that 
Jiy  difcent  may  be  caft  to  take  away  his  entry  (as  Littltton  hero 
tuth);  fo'in  the  f.ud  cafe  the  grantor  hath  the  frank  tenement  and 
tee  of  the  advowfon  rightfully,  fo  as  he  cannot  nxake  any  ufurpa- 
tion,  to  'gaine  any  eftate,  or  to  put  th^  grantee  fo  init  of  poll'eflion 
tis  that  he  ihould  not  prefent,  no  more  than  the  Iclfee  for  yeares  in 
Uiii  cafe,  to  enter.     Alfo  in  refpcit  of  the  privitie  that  is  betweene 
thein,  the  ufutrpation  of  the  grantor  Ihall  not  put  the  grantee  out 
ofpoireffion  for  the  two  latter  avoydances.     And  this  was  refolved 
[a]  hv  all  the  judges  of  the  court  of  common  pleas,  which  I  my-  f"3  Ihl. 
fclfe  heard  and  obferved.  ^^  *"^'!f •  ''^  ^^' 


Sea.  412. 


JTE  Jf,  il  eji  (lit  que  Ji  liome  eft 
feijie  de  tenements  en  fee  per  occu-- 
falton  en  temps  de  guerre,  et  ent  mo- 
fvfi  feille  en  temps  de  guerre,  et  les 
tetiemefUs  dijcendont  a  Jon  heire,  tiel 
difirent  ne  ouftera  afnin  home  dejon 
^'/'y  ,•  et  de  ceo  home  poit  vier  en  un 
flee  fur  un  brief e  de  ail,  an.  7.  £.  2. 


A  L  S  O,  it  is  faid,  that  if  amaa  be 
leiled  of  lands  in  fee  by  occupa- 
tion in  time  of  warre,  and  thereof 
dieth  feifed  in  the  time  of  warre, 
and  the  tenements  difcend  to  his;  . 
heire,  fuch  difcent  (liall  not  oullany;' 
man  of  his  entry ;  and  of  this  a  man  / 
may  fee  in  a  plea  upon  a  writ  o^ 
aiel,  7  £•  2. 


^  pER  occupation  en  temps  de  guerre/* 

f  irft,  it  is  neceflarie  to  be  knowne,  what  fhall  bee  faid 
tim«  of  peace,  tempus  puds;  and  what  ihall  be  fdid  tempus  belli,  (4  Inft.  1S5.] 

/lie 

t  '^M^ffi/ie,  Ve.  X«.  and  M.  and  Roh.        ||  t^c.  not  in  L.  and  M.  nor  Roh. 
<i7j;Se»  Note  1S8.J  .  (»)  [See  Note  189.] 


lib.  5.     Cap.  6.  Of  Difcents.  SeQ;,  412. 

Inter  breria  de  fiw  guerros^  time  of  warre.    Tempus  pods  tfi  quando  can-'  Trt^/*    l 

*°^^^3-  cellaria^Sf  alut  curUe  regii  fitnt  apericty  quibus  iexjiebat  L'*49'  ^• 

^'tp  ^i  •  ***  ^  cukunque  prout  Jieri  co/tfUeoit,    And  fo  it  was  adjudged  in  the  cafe 

adjadiMtrcL  of  Roger  Mortimer,  and  of  Tkamiu  earle  of  Lma^er.    Utr^m  terra 

rainrcge.  lib.  «.  ^'^"^'"'^''^  «^<^^>  naturaliter  debet  Judicari' per  recorda  regis,  «$• 

fol.  37.  in  Tb<.  eorum,  qui  curias  regis  per  legem  terra:  cufodtuttt^  4*  g^tbemant^fid 

four.  PaTch.  nofi  alio  modo, 

39  E.  3.  inter 

ad  judicata  coram  rege  in  Thefanr.  Kb.  t.  fol.  92.    (Cro.  Car.  71.)    14  B.  9.  tif.  fcire 

iacutt  122.  bat  inore  fully  in  the  record  at  large. 

And  therefore  wheti  the  courts  of  juflice  be  open,  and  the  judges 
and  minifters  of  the  fame  may  by  law  protedt  men  from  wrong  and 
violence,  and  didribute  juftice  to  all,  it  is  faid  to  be  time  of  peace. 
So,  when  by  invafion,  infurre^ion,  rebellions,  or  fuch  like,  the 
peaceable  courfe  of  juftice  is  diilurbed  and  Hopped,  fo  as  the 
courts  of  juflice  be  as  it  were  fhut  up,  et  Jilent  Uges  inter  arma, 
then  it  is  faid  to  be  time  of  warre.  And  the  triall  hereof  is  by 
the  records,  and  judges  of  the  court  of  juflice ;  for  by  them  it 
will  appeare  whether  juitice  had  her  equall  courfe  of  proceeding 
at  that  time  or  no,  and  this  (hall  not  be  tried  by  jury. 

If  a  man  be  difleifed  in  time  of  peace,  and  the  difcent  is  cad  in 
time  of  warre,  this  (hall  not  take  away  the  aotfy  of  the  difieifee. 
BrsM^n  lib.  4,         It^m  tempore  pads ,  quod  didtur  ad  diferentiain  eorum  qucefu^runt 
UL  S4Q.  tempore  heUi,  quod  idem  r/?,  quod  tempore  guerrino,  quod  nihil  d\ffcrt 

d  tempore  juris,  Sf  injuria: ;  efi  enim  tempvs  ir^uria:,  cumfurrunt 
opprejffiones  violent  a^,  quibus  refifti  non  pot  eft  Sf  dQetfince  inju/ue» 

So  as  hereby  it  alfo  appeai-eth,  that  time  of  peace  is  the  time  of 
law  and  right,  and  time  of  warre  is  the  time  of  violent  oppreflion, 
which  cannot  be  refilled  by  the  equall  courfe  of  law.  And  there- 
fore in  all  reall  ac^Hons,  the  expleas,  or  taking  of  the  profits,  are 
layed  tempore  pads,  tor  if  they  were  taken  tempore  beUi,  they  &i|^ 
not  accoimted  of  in  law  (i). 

Tngham  cap.  de       (c  p^^.  oecupation,"    Occupation  is  a  word  of  art,  and  fignifieth  a 
novel  diuci  n.     pu^j^g  out  of  a  man's  freehold  in  time  of  warre;  and  it  is  all  one 

with  a  diffeifin  in  time  of  peace,  faving  that  it  is  not  fo  dangerous 
as  it  appeare th  here  by  Littleton ;  and  therefore  the  law  gave  a  writ 
in  that  cafe  of  occupavit,  fo  called,  by  reafon  of  that  word  in  the 
writ,  in  flead  of  diJfdfiTit,  in  the  ajfife  of  noftel  diffeifiui  if  the  dif- 
Z.ih.4.  fol.  49,  feifui  had  beene  dope  in  time  of  peace  ;  whereby  it  appea^^th,  how 
*>.Oguer»cafe.  aptly  both  in  this,  and  in  all  other  places,  Littleton  thpiow  his 

whole  booke  fpeaketh.  But  albeit  occupatio,  whereof  lAttltton  here 
fpeaketh,  is  ufed  only  in  the  faid  writ  (2)  and  in  none  other,  (that 
I  can  finde  or  remember)  yet  hath  it  beene  ufed  commonly  in 
conveyances  and  leafes,  to  limit,  or  make  certaine  precedent  words, 
as  ad  tunc  in  tenurd  4*  occupations  *  But  occupatio  is  applyed  to  the 
poffeflion,  be  it  lawful!  or  unlawfull ;  it  hath  alfo  crept  into  fome 
&€ts  of  parliament,  bs  4,H.j.  cap,  19.  39  Eliz,  cap,  1,  and  others ; 
and  occupare  is  fometimes  taken  to  conquer^ 

V 

*^  Et  de  ceohomepoU  vier  enunpUaJuT  brirfeJeaiel^amoyE*  'I'T 
Hereby  it  appeares,  that  ancient  termes  or  yeares,  a^r  the  exam- 
ple of  lAttUton,  are  to  bee  dted  and  vouched  Hot  confirmation  of 
the  law,  albeit  they  wext  never  printed :  and  that  of  thofe  ye&rrs» 

{bofe 

<i}  [teNott  x$o.]  (0  £See  Note  191.] 


Lib.  3. 


Of  Difcente: 


Seft.  415, 


thofe  efpecially  of  E.  i.  H.  3.  SfC.  are  worthy  of  the  reading  and 
obfervatkm ;  a  great  number  of  which  I  have  feene  and  obferved, 
which  in  mine  opinion  doe  give  a  great  light,  not  onely  to  the  un- 
derftandii^  and  reafon  of  the  common  law,  (which  Fitzherbert  either 
faw  not,  or  were  by  him  omitted)  but  ajfo  to  the  true  expofition 
of  the  ancient  (latutes  made  in  tbofe  times.     Yet  mine  advice  is, 
that  they  be  read  in  their  time.     For  after  our  ftudent  is  enabled 
and  armed  to  fet  on  our  yeare  bookes,  or  reports  of  the  law,  let 
him  reade  firft  the  latter  reports,  for  two  caufes.     Firft,  for  that  for 
the  mod  part  the  latter  judgements  and  refolutions  arc  the  fureft, 
and  therefore  it  is  the  beft  to  feafon  him  with  them  in  the  begin- 
ning, both  for  the  fettling  of  his  judgment,  and  for  the  retaining 
of  them  in  memorie.     Secondly,  for  that  the  latter  are  more  fa- 
cile^ eafier  to  be  ilnderflood  than  the  more  ancient :  but  after 
the  reading  of  them,  then  to  reade  thefe  others  before  mentioned, 
and  all  the  ancient  authors  that  have  written  of  our  law ;  for  I 
vodd  wifl)  our  ftudent  to  be  a  compleaty  lawyer.    But  now  to  re- 
tume.    As  it  is  in  cafe  of  difcent,  fo  it  is  in  cafe  of  prefentation,  6  K.  9.  41. 
for  no  ufurpation  in  time  of  warre  putteth  the  right  patron  out  of  7  £.  5.  darr*^ 
pofleflion,  albeit  the  incumbent  come  in  by  inflitution  and  indudion :  ^^^i% 
2nd  time  of  warre  doth  not  oncly  give  privilege  to  them  that  be  in  J^    175?"*'' 
warre,  but  to  all  others  within  the  kingdome ;  and  although  the  f.  N.  B.  31. 
admiflion  and  inftitution  be  in  time  of  peiice,  yet  if  the  prefentment 
were  in  time  of  wanre,  it  putteth  not  the  right  patron  out  of  pof* 
it&aa. 


'250.  a.] 


Sea.  413. 


A  LSO,  that  no  dying  feifed 
(where  the  tenements  come  to 
another  by  fucceffion)  fliall  take 
away  the  entrie  of  any  perfon,  &c. 
As  of  prelates,  abbots,  priors, deanes, 
or  of  tlie  parfbn  of  a  churchy  or  of 
other  bodies  politike,  8cc.  albeit 
there  were  ^cx..  dyings  feifed^  and 
XX.  fucceifors,  this  fhall  not  put 
any  man  from  his  entrie. 

More  ihall  be  faid  of  diibents  ia 
the  next  chapter. 


ITEM,  ♦  qtie  nul  movant  feijie 
(ou  la  tenements  viendront  a  tin 
autar  per  fuccejfion)  f  toUtra  Ventre 
^\fcun  per/on,  S^c.  J  Come  de  pre" 
lote$,  abbots,  priors,  deans,  ou  par/on 
^rfglift,  II  ou  d'auters  corps  poHticke, 
^c.  coment  que  its  fueront  xx.  mo- 
[loit^fttfie,  et  xx.fucceffbrs,  ceo  ne  tolle 
jammes  afcun  home  aefon  entrie*  § 

Pitisferra  dit  de  difcents  en  lepro^ 
^n  %  chapter. 

**  pER  fucceffion/*    This  in  the  common  law  is  applied  only  to  Vid.  Sea.  i. 

bodies  politike,  or  corporate,  which  have  fucceffion  perpe- 
^I>  and  not  to  naturall  men :  as  to  a  bifhop  and  his  fucceflbrs,  or 
to  an  abbot*  deene,  archdeacon,  prebend,  parfon,  &c.  and  their  fuc- 
ceflbrs,  and  not  to  /.  5.  of  any  other  naturall  body  and  his  fuccef-^ 
f«ra,  bnt  to  him  and  his  heires.  And  the  fuccefibr  of  any  of  thefe  r  E.  3.  t5.  i. 
^  in  the  po/t,  and  the  heire  of  the  naturall  man  is  in  the  per  i  5E.3.13.&91. 
^Mcedsre  is  derived  of/tdf  and  cedere. 

"  Corps 

*  91V  not  in  L.  and  M.  nor  Roh.  and  M.  nor  Roh. 

i  m  added  in  L.  and  M.  and  Roh.  §  af r.  added  L.  and  M.  and  Roh. 

I  Come-'-qMsr,  L.  and  M.  and  Rob.  ^  procbeim  cbapkre-^hapitre  di  cMu 

I A  Warners  csrfs  foUtiks,  not  in  L.    Mr/// J0y«r/|L.  and  Aland  Roh. 


Lib.  3.     Cap.  6.  OfDifcents.  Seft.  413. 

"  Corps  politique^  SfC,"    This  is  a  body  to  take  in  fuccefTion, 

framed  (as    to    that  capacity)    by  policie,  and  thereupon  it    is 

called  here  by  Littleton  a  body  politike ;  and  it  is  alio  called  a  cor~ 

poratioDj  or  a  body  incorporate,  becaufe  the  perfons  are  made  into  a 

body»  and  are  of  capacity  to  take  and  grant,  &c.     And  this  body 

politike,  or  incorporate,  may  commence,  and  be  eftabliflied  threft 

manner  of  ways,  viz,  by  prelcription,  by  letters  patents,  or  by  -ac^t 

of  parliament*.  Every  body  politike,  or  corporate,  is  either  eccle- 

fnifticall  or  lay  :  ecclefiallical,  either  regular,  as  abbots,  priors,  &c. 

or  fecular,  as  bifhops,  deanes,  arohdeacons,  parfous,  vicars,  &c. 

lay,  as  maior  and  comniunaltie,  baylifcs  and  bur^cHes,  &c.     Alfo 

every  body  politike,  oi, corporate,  is  either  elective,  prelentativc, 

lib.  3.  fo.  "TS.      collative,  or  donative.    And  againe  it  is  either  fole,  or  aggregate 

in  the  cafe  of  the  of  many;  as  you  may  reade  in  the  Third  Part  of  my  Commen- 

Peane&Cliap.  XdTits,    And  this  body  politike,  or  corporate,  aggregate  of  roaoy, 

O  Sid.  lei!""^     is  by  the  civiliawi  called  collegium  or  umxerfita^. 

U  Rep.  77.  a.) 


Chap. 


Lib.  3.  Of  Continuall  Claime.  Seft.  414. 


Chap.  7.  Continuall  Claime.  (0  Seft.  414. 

rONTINUJL  claime  e/l ^  la  CONTINUAL  claim  is  where 

loii  home  ad  droit  et  title  d  tntrer  ^^  a  man  hath  ri^ht  and  title  to 

en  afaifH  teTres  ofi  tenements  dont  enter  into  any  lands  or  tenements 

*'*  auter  eft  feijie  en  fee,  ou  en  fee  whereof  another  is  feifed  in  fee,  or 

iailc,fi  cejiifque  ad  title  d'entrerfait  in  fee  tail,  if  hee  which  hath  title  to 

cjutinuall  claime  a  les  terres  ou  tene-  enter  makes  continuall  claime  to*  the 

ments  devant  le  morant  feijie  de  celuif  lands  or  tenements  before  the  dying 

(f'le  iierii  les  tenements,  dcnques  co^  feifed  of  him  which  holdeth  the  tene- 

visnt  qitc  tid  tenant  inontft  cntjeiji,  ment3>  then  albeit  that  fuch  tenant 

€t  les  terres  ou  tenements  difcenaront  dieth  therof  feifed,  and  the  lands  or 

afoHkeireyuncorepoitceluyqueavoit  tenements  defcend  to  his  heirc,  yet 

fait  tiel  claime,  ou  fon  heire,  enter^  may  he  who  hath  made  fuch  conti- 

cn  les  terres  ou  tenements  ijfint  dif^  nual  claime,  or  his  heire,  enter  into 

cendusy  per  caufe   de  le   continual  the  lands  or  tenements  fo  defcended, 

claiftte  jait,  nient  contrijtiant  le  dif-  by  realgn  of  the  continuall  claime 

cent.     Sicome  en  cafe  que  home  Joit  made,  notwithftanding  the  difcent. 

di feijie,       le  difeijee  fait  continual  As  in  cafe  that  a^,  man  bee  difleifed, 

riaiiae  a  les  tenements  en  la  vie  le  and  the  difleifee  makes  continuall 

diljafor,  coment  que  le  difeifor  devie  claime  to  the  tenements  in  the  life 

Jeifie  en  fee,  et  la  terre  di/cendift  a  of  the  diflTeifov,  although  that  the  dif- 

jfiii  heire,  uncorepoit  le  dijjeifee  enter  feifor  dieth  feifed  in  fee,  and  the  land 

jHT  la  pqljejlfion  le  heire,  nient  obfiant  defcend  to  his  heire,  yet  may  the  dif- 

U  dij'cent  *.  feifee  enter  upon  the  pofleirion  of  the 

heir^,  notwittiilandiog  the  difcent. 

TJ  E 11 E  our  Author  iirft  defcribetb  what  a  continuall  claime  is.  Mirror  etp.  l. 

It  is  called  continuum  ciameum,  becaufe  at  the  comipon  law  it  \^^^^^}^'^ 

mufthavebeene  made  within  every  yeareand  day,  as  Littleton  here  fo' 435 '435'' 

teachetb.     And  yet  if  hee  that  right  hath,  maketh  claime,  and  the  Britton  107.  b. 

ter-tenant  dieth  within  the  yeare  and  the  day,  this  claime  thoagh  liS.  4. 

'-)'n    h  1  *^  ^^^  ^^^  ^^^^  *  ^^^^  (^  ^^^^  beene  faid)  (hall  prcferve  ^^^^a  ^>^  6. 

i-aO.  D.J  ^jj^  gjjjj.y  ^£  Ynm  that  maketh  the  claime  (1).  ^P^  Sccf^424 

Vid.  Sc^  385. 

"  Ad  droit  et  title  d'aiter."    And  yet  in  fome  cafes  a  continuall  30  h.  8.  c.  33. 
claime  may  be  made  by  him  that  hath  right,  and  cannot  enter.  *Vid.Se^424 

If  tenant  for  years,  tenant  by  ftatute  ftaple,  merchant,  or  elegit, 
be  ouded,  and  he  in  the  reverdon  difleifed,  the  lefTor,  or  he  in  re- 
Terfion,  may  enter  to  the  intent  to  make  his  claime,  and  yet  his 
fatry  as  to  take  any  profits,  is  not  lawful!  during  the  terme. 
And  is  the  lame  manner,  the  leflbr  or  he  in  the  reveifion  in  that  ]?J*'  ^^  El.  PI. 
cafe  may  enter  to  avoid  a  coUaterall  warranty,  or  the  leflbr  in  ^^'"j  ^^^^  . 
that  cafe  may  recover  in  any  aflife.    And  fo  (as  fome  have  holden)  jacubioVcxfe. 

may   28H.  6.  28. 

4.  per  added  L.  and  M.  *  ^c,  added  in  L.  and  M.  and  Roh. 

**  un  added  L.  and  M. 

[250.  b.] 
(i)  [SceNote  19*.]  (i)  [SecNolc  193.] 

Vol.  H  K 
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Vid.Sed.44f. 
45  h.  3.  21. 

7  H.  6.  40.     . 
Coctin.  Claime, 
1  Downcler's 
cafe.  5  £.  4.  4. 
CPio.  191.  a.) 
(9  Rep.  106.) 
(1  Hep.  67,  *.) 

(1  Roll  Abr, 
490.) 


Sr«£ton  lib.  5. 
fo.  4$6. 
FleU  lib.  5. 
tap.  52, 53w 
22  H.  6.  37. 
9H.4.  5.1. 
15  £.  4.  fS.  t. 


f3H.s,sr. 


may  the  leflbr  enter  in  cafe  of  a  leafe  for  lifCj  to  this  intent,  to 
avoid  a  difceut,  or  a  warraiitv. 

If  the  diHeifee  make  continuall  claime,  and  the  difleifor  di% 
feifed  within  the  yeaie,  his  heire  within  age,  and  by  office  the 
king  is  inlitled  to  the  wardlhip,  albeit  the  entry  of  the  diflfeiiee  bee 
not  lawfull,  yet  may  he  make  continuall  claime  to  avoid  a  difcent^ 
and  fo  in  the  like. 

*^  Uncore  poit  celuy  que  fait  tiel  claymt  on  fan  heire  enter!'  This 
is  to  be  underdood  in  this  manner  :  that  if  the  father  make  claime, 
and  the  difi'eifor  dieth,  and  then  the  father  dieth,  that  bis  heire 
may  enter,  becaufe  the  difcent  was  caft  in  the  lather's  time,  and 
the  right  of  entry  which  the  father  gained  by  his  claime  (hall  de- 
fcend  to  his  heire.  But  if  the  father  make  continuall  claime,  arid 
dieth,  and  the  fonne  make  no  continuall  claime,  and  within  the 
yeare  and  day  aAer  the  claime  made  by  the  father,  tiie  diifeifor 
dieth,  this  fliall  take  away  the  entrie  of  the  fonne,  for  that  the 
difcent  was  caft  in  his  time,  and  the  claime  made  bv  the  father 
(hall  not  availe  him  that  might  have  claimed  himfelfe.  And  of 
this  opinion  was  Littleton  himfelfe  in  our  bookes,  where  he  holdetb 
that  no  continuall  claime  can  avoid  a  difcent,  unlelTe  it  be  made  bj 
him  that  hath  title  to  enter,  and  in  whofe  life  the  dying  feifed  wai. 
See  more  of  this  matter  hereafter,  in  this  chapter,  Sed.  416. 

And  as  here  Littleton  putteth  his  cafe  of  the  ancedof  wid  heire, 
to  it  holdeth  in  all  rcfpefts  of  the  pred^cefTor  and  fuccelTor^ 


(1  Rep.  14.  a.) 
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[25t-  a 


Z^  ^  fnefme  le  maner  e/t,Ji  tenant  a 
•^^  terme  de  vie  alien  en  fee,  celuy 
en  le  reverjion  ou  celuy  enle  remain' 
der  poit  enter  fur  Valiaiee.  Etfitiel 
alienee  devie  feijie  de  tiel  eftate  fans 
continual  claime  fait  a  les  tenemfnls, 
devant  le  morantfeifi  del  alienee,  et 
les  tenemmts  per  cauj'e  del  morantfeiji 
del  aUetue  aifcencfont  *  a  fon  heire, 
donques  ne  poit  celuy  en  Ic  reverfion 
ne  celuy  en  le  remainder  enter.  Mes 
'ffi  celuy  en  le  reverjion  ou  celuy  en 
le  remainder,  queadcaufe  d^entre  fur 
Vaiienee,  fait  continual  claime  a  les 
tenements  devant  le  morant  feifie  del 
alienee,  donquesrMel  home  poit  enter 
apres  la  mort  l*^ienee,  auxy  bien 
CiiM  it  %  pv^cit  en  fa  tie  §. 


*  a  fin  bitrir^hiin  id  aliine^  h»  and 
M.  and  Rob. 
fji  not  in  ]^.  and  M.  nor  Rob. 


T  N  the  fame  manner  it  is,  if  tenant 
for  life  alien  in  fee,  hee  in  the  rc- 
verlion  or  he  in  the  remainder  may 
enter  upon  the  alienee.  And  if  fuch 
alienee  dieth  feifed  of  fuch  eftate 
without  continual]  claime  made  to 
the  tenements,  before  the  dying  feif- 
ed of  the  alienee,  and  the  lands  by 
reafon  of  the  dying  feifed  of  tlie 
alienee  defcend  to  nis  heire,  then 
cannot  he  in  the  reverfion  nor  hee  in 
the  remainder  enter.  But  if  hee  m 
the  reverfion  or  in  the  remainder, 
who  hath  caufe  to  enter  upon  th© 
alienee,  make  continuall  claime  id 
the  land  before  the  dying  feifed  of 
the  alienee,  then  Inch  a  man  ma/ 
enter  after  die  death  of  the  alienee^ 
as  well  as  he  might  in  his  life-time. 

t  pmffmt  nt'^it  a,  L.  ipd  M.  w^  Ro*- 
\  ^e.  Ju.  and  M. 
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1 

Of  Continuall  Claime. 


Y  this  it  appearethy  that  a  continuall  claime  may  be  made  as 
well  where  the  lands  are  in  the  hands  of  a  feoffee,  kc.  by  title, 

KS  in  the  hands  of  a  diOeifoxy  ubator,  or  intrudor,  by  wrong,  as  be« 

fart  hath  beene  noted  (i). 


Sea.  416. 


Se6l.  416. 


n 


A  LS  O,  if  land  be  lel4o  a  ma^  for 
-^^  terme  of  his  lite,  the  remainder 
to.  another  for  tenne  of  life,  the  r^ 
mainderto  the  third  in  fee,  if  tenant 
for  life  alien  to  another  in  fee,  and 
be  in  the  remainder  for  life  maketh 
continual!  claime  to  the  land  before 
the  dying  feifed  of  ^he  alienee,  and 
after  the  alienee  dieth  feifed,  and  af- 
ter he  in  the  remainder  for  life  die 
before  any  entrie  made  by  him,  in 
this  cafe  he  in  the  remainder  in  fee 
may  enter  upon  the  heire  of  the 
alienee,  by  reafon  of  the  coiltinuall 
claime  made  by  him  which  had  the 
remainder  for  life,  becfaufe  thatfuch 
right  as  hee  had  of  entrie,  (hall  goe 
and  remaine  to  him  in  tbe  remainder 
after  him,  infomuch  as  hee  in  the 
remainder  in  fee  could  not  enter 
upon  the  alienee  in  fee  during  thtt 
life  of  hiiji  in  the  remainder  for  life, 
and  for  that  hee  could  not  then  make 
continuall  claim.  (For  none  can 
make  continuall  claime  but  when 
hee  hatli  title  to  enter,  3cc.) 

'*    A  LIEN  a  un  auter  en  fee!'    It  is  to  be  obferved,  that  a  for-  (i  RoU-  Abr. 

ieiture  may  be  made  by  the  alienation  of  a  particular  tenant,  ^^*) 
ITO  manner  of  wayes ;  either  in  pais,  or  by  matter  of  record. 

In  paiff  of  lands  and  tenements  which  lie  in  livery  (whereof 
UttUton  intendeth  his  cafe)  where  a  greater  eftate  pafl'eth  by  li-  Vid«  Sc^.  58l*, 
very  than  the  particular  tenant  may  lawfiiUy  make,  whereby  the  609»  6lb,  6ix. 
reverfion  or  remainder  is  devdled,  us  here  in  the  example  that  Lit^ 
r^^.  I^T  ileton  putteth  when  tenant  for  lifealieneth  in  fee,  which 
i-a  •  ^i  nm^  ijgg  underftood  of  a  feoffment,  fine,  or  recoverie  by 
cmfent. 

If  tenant  for  life,  and  hee  m  the  remainder  for  life  in  Littleton^s  ^ 

r^iS^^  bath  joyned  in  a  feoffment  in  fee,  this  b^  been^  a  forfeiture  \^  £{'  gy!  594. 

of 


E3f,  jf  ttrrt  foit  leffe  a  un 
home  pur  terme  aefa  vie,  le  re* 
mcnnder  a  un  auter  a  terme  de  vie,  le 
Ttmainder  a  la  tierce  en  fee,  fi  le  te- 
nant a  terme  de  vie  aliena  a  un  auter 
eafee,  et  celuif  en  le  remainder  pur 
terme  de  viejiiit  continual  claime  a  la 
terredevant  le  morantfeijie  d^ alienee, 
efpuis  r alienee  morujifeifie,  *  etpuis 

2  res  celuy  en  le  remainder  pur  terme 
vie  moruji  devaunt  afcun  entrie  fait 
per  /try,  en  ceo  cas  celuy  en  le  remain^ 
dtr  en  fee  pott  enter  fjitr  heire  Valie- 
nee,  per  caufe  de  continual  claime  fait 
per  lujf  que  avoit  le  remainder  pur 
terme  defa  vie,  pur  ceo  que  tiel  droit 
qne  it  averoit  d^entre,  J  alera  et  re- 
maindra  a  celuy  en  le  remainder  apres 
by,  entant  que  celuy  en  le  remainder 
tnfee  §  ne  puijfoitpas  enter  fur  I  ^alie- 
nee  enjee  durant  la  vie  celuy  en  le  re- 
meinJerpur  terme  de^fa  vie,  et  pur 
ceo  ••  qtie  il  ne  pmjfoit  adonquea , 
feire  continual  claim.  +f  (Car  nul 
foitfcare  continual  claim  mes  quant 
U  ad  title  d'enirie,  S^c.) 


(1  ]Kep.  14.) 
17  EI.  Dy.  5S& 


•  err.  a<£ied  1,  and  M.  and  Roh. 
^  ^*  zddtd  L.  and  M.  and  Roh. 
X  ffrin  L.  and  M.  and  Roh. 
4  que  added  in  L.  and  M.  and  Roh. 

(1)  [Sec  Note  ij^] 


g  y2i  not  in  L»  and  M.  nor  Roh. 
**  qjte  not  in  L.  and  M.  nor  Roh. 
ft  (Car  rod  ptit  f aire  cantinual  dam) 
not  in  L.  and  M.  nor  Roh. 
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of  both  their  cftates,  becaufe  hee  in  the  remainder  is  particeps  inju- 

rijt»     And  fo  it  is  if  bee  in  the  reniaiiidf r  tor  life  had  entrcd,  and 

diHieifed  tenant  for  life,  and  made  a  feoiiment  in  fee,  this  had  bcene 

a  forfeiturcof  the  right  of  his  remainder  ( i ).   - 

^t..  S.  A  particuhir  eftate  of  any  thing  ihiit  lies  in  grant  cannot  be  for- 

15  E  4  9  ^eited  by  any  grant  in  fee  by  deed.     Ai  if  ten.int  for  life. or  yeares 

Vide  Sett.  608,    ®^  *^  advowfon,  rent,  common,  or  of  a  reverfion  or  remainder  of 

609,  610.  land,  by  deed  grant  the  fame  in  fee,  this  is  no  forfeiture  of  their 

ti  Roll.  Abr.      cftates,  for  that  nothing  pafles  thereby,  but  that  which  lawfully  may 

*^*-J  paflfe ;  and  of  that  opinion  is  Littleton  in  our  bookes. 

<l  Rep.  76.  b.)        But  if  tenant  for  life  or  yeares  of  land,  the  reverfion  or  remain- 

.35  H.  6.  6S.        <lcr  being  in  the  king,    make  a  feolfment  in  fee,  this  is  a  forfeiture, 

Tr.  S%  El.  ia       and  yet  no  reverfion  or  remainder  is  diverted  out  of  the  kin^ ;  ftnd 

Informat.  de  in-  the  reafon  is,  in  refped  of  the  folemnitie  of  the  feotiinent  bv  1.- 

£in?on  ^r  U       ^*^"«'  ^'"^^'^  to  the  king's  dilherifon  (-2). 

MauordcDriy-  ^7  nialtcr  of  record,  and  that  by  three  manner  of  wayes-  F:rft, 
tonBaflet. fo  by  alienation.-  Secondly,  by  claiming  a  greater  eftate  than  he 
refotved  by  the  ought.  Thirdly,  by  affirming  the  reverfion  or  remainder  to  Lc  in 
•oartofcx-        a  ftranger. 

(V  ft  S3f  1)  1  J^irll,  by  alienation ;  and  that  of  two  forts,  viz,  by  alien  it  ion 
Leo.  40. 1  Roll!  divefting,  or  not  divefting,  the  reverfion  or  remainder.  Diveftiiif-, 
Abr.  853.)  as  by  levying  of  a  fine,  or  fuffering  a  common  recoverie  of  kndh, 

whereby  the  reverfion  or  remainder  is  divefted  :  not  divelling,  as 
by  levying  of  a  fine  m  fee,  of  an  advowfon,  rent,  common,  or  luiy 
Other  thing  that  lieth  in  grant :  and  of  this  opinion  is  LiltUton  in 
•15  E.  4.9.       ^^^  bookes  *,     And  fo  note  two  diverlities  :  firll,  between  a  grjnt 
31  E.  3.  Cr.  6f .  by  fine  (which  is  of  record)  and  a  grant  by  deed  in  pais  ;  and  yet  i« 
V'a^''^'  this  they  both  agree  that  the  reverfion  or  remainder  in  neither  cale 

3  Avow.  117.       jg  divefted  :  fecondly,  betweene  a  matter  of  record,  as  a  fine,  \c. 

and  a  deed  recorded,  as  a  deed  inrolled,  for  that  worketh  no  for- 
feiture, becanfe  the  deed  is  the  original!. 
15  E.  ?.  Judg.         Secondly,  by  claime  ;  and  that  may  be  in  two  forts,  either  ex- 
937.  6E.  3.49.  prcfle  or  implyed.     Exprcfie,  as  if  tenant  for  lite  will  in  court  of 
?R^F**  **  record  claime  fee,  or  if  leffee  for  yeares  be  ouficd,  and  he  will 

Tinei  1^0  bring  an  atlife  ni  de  libero  tcuemento.     Implyed,  as  if  in  a  writ  of 

15  £.  4.  2^.  '^gb^  brought  againft  iiim  he  will  take  upon  him  to  joyne  the  mife 
^  H.  6.  «9.  upon  the  meere  right,  which  none  but  tenant  in  fee  fimplfe  ought 
t  H.  6.  9.  to  doc.     So  if  leffee  for  yeares  doe  lofe  in  a  pracipe,   and  will 

9  H  F^iA  '>nng  a  writ  of  error,  for  error  in  procefle,  this  is  a  forfeiture  (3). 

«2Aff.3l.     18  E.  3.  28.    l6Aff.  16.    (Mo.  77.  219.    1  Rep.  16.) 

Jl  E.  3»  14.  a.         Thirdly,  by  affirming  the  reverfion  or  remainder  te  be  in  r^j^^  g 

m^'rf'^'T'   e  a  ftrancer,  and  that  either  adivcly  or  paflively.  Actively,  by  L"*^ 

Br.  87.  li.  8.  "^"^  manner  of  waycs.     As  nrlt,  if  tenant  for  life  pray  in  aid  ot  a 

fol.  55,  56.  ftranger,  whereby  he  aflTirmes  the  reverfion  to  be  in  him.  Secondly, 

Bucklrr's  cafe,  if  he  atturne  to  the  grant  of  a  ftranger ;  and  there  note  alfo  a  diver- 

?7  p^  ^  7^'  ^^^^^  betweene  an  atturnement  of  record  to  a  ftranger,  and  an  attume- 

39  E.  3.  le"*  nient  in  paiSf  for  an  atturnement  in  pais  worketh  no  forfeiture.. 

29  E.  3. 94.  Thirdly,  if  a  ftraJnger  bring  a  writ  of  entrie  in  cafu  provifOf  and 

5  Afl*.  5.  fuppofe  the  reverfion  to  be  in  him,  if  the  f^nant  for  life  confeiFc 

5  E.  3.  mtr.  the  action,  this  is  a  forfeiture.     Fourthly,  if  tenant  for  life  plead 

m!!?l'  !*•  covinoufly,  to  the  diftiorifon  of  him  in  the   reverfion,  ,this  is  a 
^^^'^'  ^  forfeiture. 

(i)'  See  the  obfcnrationt  on  feoffaients'       (tVSee  ant.233.b.  noie. 
introduced  in  the  Botes  to  the  nrxt  cbapur.  (3)  [^ee  Note  195.] 
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■rfiiuir^.     Fifthly,  if  a  ftranger  bring  an  aftiol^  of  wdftc  againft  rectlt  13C 
:  :ce  for  life,  and  he  plead  nul  xcajlfait^  this  it  a  forfeiture ;  or  the  L^^^l^^ 

1  H*  7 

(1  Roll.  Abr.  852.    3  Rep.  4-  b.     1  Leo.  264.    9  Rep.*106.> 


Paflively,  as  if  tenant  fur  life  accept  a  fine  of  a  flraoger,  yi^r  3  Mar.  Dj.  148. 
ijan/oju  fie  droit  come  ceo,  ^c.  for  hereby  he  affirmes  of  record  the 
r.'veriion  to  be  in  a  fininger  (i). 

LuiUlon  here  fpeaketh  of  the  forfeiture  of  an  eftate  ;  and  here  it  u[,.  ^^  f^i.  55^ 
^  to  be  kiiowen,  that  the  right  of  a  particular  eftate  may  be  for-  Buckler**  cafe. 
:t.:ed  alfo,  and  that  he  that  hath  but  a  ri^hl  of  a  remainder  or  re- 
lenion  llioll  take  .benefit  of  the  forfeiture.  As  if  tenant  for  life 
'<  diifoifed,  and  hee  levie  a  fine  to  the  diflcifor,  he  in  the  rever- 
15JT1  or  remainder  Ihall  prpfenily  enter  upon  the  diflcifor  for  the 
^•nt;itu^e•  And  fo  it  is  if  the  lellee  af^er  the  difleifin  had  levied  a 
iv  to  a  ftranger,  though  to  forae  refpeds  partes  Jinis  nihil  kabue* 
r^  ••*,  yet  it  is  ^  forfeiture  of  Ins  right. 

iMtlcton  here  fpeaketh  of  an  alienation  in  fee  abfolutely,  but  fo  it  13  £^  4^  a 
rs  it  the  Itffee  for  life  make  a  leafe  for  any  other  man's  life>  or  fi^ 
lM!  in  taile.     if  A,  be  tenant  for  life,  and  make  a  leafe  to  E.  for 
^a  Iii>,  and  B,  dicth,  and  the  leflee  re-entreth,  yet  the  forfeiture 
:  'naineth. 

If  tenant  for  life  make  a  leafe  for  life,  or  a  gift  in  tailcj^  or  a  (^^x.  ?Q5.  b,) 
:'i^«ifmont  in  feej  upon  condition,  and  entreth  for  the  condition  bro-  S9  Alt  15. 
ien,  yet  the  forfeiture  remaineth.     Littleton  fpeaketh  tjf  an  eflate  43  E.  3. 
••*:  hfe  ;  fo  it  is  of  tenant  in  taile  apres  pojjibiliticy  tenant  by  the  5*^  ^'®"K'  30, 
<''vurteiie,  tenant  in  dower,  or  of  him  that  hath  an  eftate  to  him  and  39  £  3  [q^ 
vi  heires,  during  the  life  of  /.  S,  kc.  and  fo  of  tenant  for  yeares,.  45 E.  3. 25! 
ttiroit  by  ftatute  merchant,  ftatute  ftaple,  or  elegit.  ^    •  (Am.  iTB.  •. 

Uttleton  faith,  that  where  the  alienation  in  fee  i&  made  to  an*  ^^*  *) 
tber,  which  muft  be  intended  a  (Iranger,  for  if  it  be  made  to  him 
•t  rcverfion  or  remainder,  it  an^ounts  to  a  furrender  of  his  efUte,  as. 
-t  lirge  hath  beene  fpoken  in  the  chapter  of  tenant  for  life.  '         < 

By  Littleton  it  appeareth,  that  tenant  for  lifb  in  remainder  may 
^uttrr  for  the  forfeiture  of  the  fi rfl  tenant  for  life,  and  that  if  the 
'TBant  tor  life  in  remainder  make  continuall  claime,  and  the  alienee 
(he  feifed,  then  may  he  in  the  remainder  for  life  enter  ;•  and  if  he 
iit  before  he  do  enter,  then  he  in  the  remainder  in  fee  fliall  enter, 
ii^coufe  he  in  the  remainder  in  fee  could  not  make  any  claime  (2)  ^ 
-Slid  thereiure  the  right  of  entric,  which  tenant  for  life  in  remainder 
Siuied  by  bis  entrie  (3),  (hall  goe  to  him  in  the  remainder  in  fee^ 
in  refped  of  the  privitie  of  eftate  :  and  foit  is  of  him  in  the  rever-  .  «  ..  j^ 
*•»  in  fee  in  like  cafe,  for  he  is  alio  privie  in  eftate.  630.^  ' 

If  twojoyntenants  be  difieifed,  and  the  one  of  them  make  con* 
im-Al  claime,  and  dieth,  the  furvivor  (hall  take  benefit  of  his  con^ 
taiuU  claime  in  refpe^  of  the  privitie  of  their  eftate. 

Bat  if  tenant  for  life  make  continuall  claime,  this  fhall  not  give 
any  benefit  to  him  in  (he  remainder,  unleiTe  the  difleiibr  died  in 
tilt  liie  of  tenant  for  life,  for  the  caufe  abovefaid,  Se^ne  414. 

If  tenant  in  taile,  the  remainder  in  fee  with  garrantie,  have 
^sdgement  ta  recover  in  valuei  and  dieth  before,  execution  without 

iflue^ 

( 1 )  [See  Note  196.]  (i)  The  word  entry  appears  to  be  printed 

(2)  i.e.  during  the  life  of  hiii  In  tiK  re-    >«  «his  cafe  by  miftake,  inftcad  of  the  word 
aainder  for  life.  tlaim,  which  the  context  fccmi  to  require.^ 


Lib.  3..    Cap.  7.       0(  Continuall  Claime.        SeB..  417- 

iifue,  he  in  the  remainder  fhall  fue  execution,  for  he  hath  right 
thereunto,  und  is  phvie  in  eftate. 

In  the  fame  manner,  if  a  feigniorie  be  granted  by  fine  to  one 
for  life,  thf  remainder  in  fee,  the  grantee  for  life  dieth,  he  in  the 
remainder  fhall  have  a  per  qua  firvitia^  for  he  bath  right  to  the 
remainder,  and  is  privie  in  eflate.  Here  alfo  it  appeareth,  that 
hone  cap  make  continuall  claiinC|  but  he  that  hath  right  to  enter. 


Sea.  417. 

J[/f^  S  ejla  veier  a  toy  (monfits)  T>  U  T  it  is  to  be  feene  of  thee  (my 

•*       content  et  en  quel  manner  tiel  ^^  ion)  how  iind  in  what  manner 

contmual  c/aime  ferra  fait :  et  ceo  fuchcontinuall  claime  (ball  be  made: 

bten  apprender,  troU  chofes  font  a  and  to  leimc  this  \vd>  three  things 

intender.    La  i  ♦  ckofe  ejlji  home  ad  arc  to  be  underftood.  The  firft  tiling 

earife  d*entre  en  ajcuns  terres  on  te-  is,  if  a  man  hath  caufe  to  enter  into 

itementsque font  en  divers  villesdeim  any  lands  or  tenements  in  divers 

vn  mefme  conntie,  sHl  enter  en  un  townes  in  one  fame  eountie,  if  he 

parcel  de  les  terr^  ou  tenements  rpie  enter  into  one  parccll  of  the  lands  or 

font  en  un  ville^  en  nofme  de  touts fes  tenements  which  are  in  one  towne, 

terres  ou  tenements  as  qiieux  il  ad  in  the  name  of  all  the  lands  or  tenc- 

d/oit  d'enter  deim  touts  les  villet  de  ments  into  the  which  he  hath  right 

mefme  le  eountie;  *  per  tiel  entrie  il  to  enter  within  all  the  townes  of  the 


ttvera  auxy  bone  poffeffion  etfeijin  de  fame  eountie ;  by  Aich  entrie  he  fhall 
f  touts  terres  ou  tenements  dont  il  ad  have  as  good  a  pofTeilion  and  feifin  of 
title  d'entrie,  ficome  il  avoit  enter  all  the  lands  a«d  tenements  whereof 
^  en  fait  en  ckefcun  parcel:  et  ceo  he  hath  title  of  entrie,  as  if  hce  had 
Jettibk grand reafon.     .  entred  in  deed  into  every  parccll; 

and  this  feemeth  great  reaibn. 

{^o.355.b,        <«  ^J  home  ad  caufe  d'entrer  en  e/cuns  terres  ou  tenements^  ^cJ' 
8lnft*5i8.  It  is  not  fufiicient  to  tell  one  generally  what  he  fhonld  doc, 

3  Rep.  91,'l.)  ^"^  ^^  dircd  him  how,  and  in  what  manner  he  fhall  doe  it,  as  Lir- 
(Foif.  963.  b.)  ^l^^o^  doth  in  this  place.  And  here,  the  generall  rules  of  our  au- 
Thiihatbbeene  ^1"°^*''?  ^^*  ">*d^'^^^^>^>  ^I'atthe  eiitrieofaman,torecon- r  -^  . 
•rfjudKed.Mich.  **'*«€  hifl  inheritance  Or  freehold,  muflenfuehis  aftion  for  «-'**^  " 
14  &  \5  itiz.  *  recoverie  of  the  fame.  As  if  three  men  diiTeife  me  feverally  of  three 
Eot.  14584  in  feverall  acres  of  land,  being  all  in  one  eountie,  and  I  enter  i^  one 
?*  ^h'm?^  f  **^'®*  *^  ^^*  x^JXi^  of  all  the  three  acres,  this  is  good  for  no  more  but 
Afunaeii  s  pare,  fo^  that  acre  which  I  entred  into,  becaufe  each  diffeifor  is  a  f<?verall 

tenant  of  the  freehold,  and  as  I  muA  have  fevcrall  a^lions  againll 
Ihem  for  the  recoverie  of  the  land,  fo  mine  entrie  mufl  be  fcveralL 

And  fo  it  is  if  one  man  diHeife  mee  of  three  acres  of  ground,  and 
letteth  the  fame  feverally  to  three  perfons  for  their  lives,  ^c. 
(4  7^«.  8.)  there  the  entrie  upon  one  leffce,  in  the  name  of  the  whole,  is  good 
(1  Leo.  56.)  for  no  more  than  that  acre  that  be  hath  in  his  poffcffion.  But  if 
iaa^'*'  ^^^  ^^  diflTeifor  had  leiten  feverally  the  faid  three  acres  to  three  per- 
CV U^  51.)       ^^^  ^^^  yeares,  there  the  entrie  upon  one  of  the  leffees^  in  the 

name 

r  2J«ddcd  in  U  ynd  M.  and  Roh,  |  fnfmi  not  in  J*  and  M,  nor  Rob. 


Lib.  3. 


Of  Continuall  Ciaime. 


Se6);.  418. 


name  of  all  the  three  acres,  Ihall  recontinue  and  revell  all  the 
ihrf^  acres  iji  the  difleifee,  for  that  the  difleifec  might  have  had 
oue  aflife  ^gainft  the  difleifor,  becaufe  he  remained  tenant  of  the 
freehold  for  all  the  three  acres^  and  therefore  one  entrie  fhall 
ferve  for  the  whole. 

If  one  difleife me  of  one  acre  atone  time,  and  after  diOcife  me  7 AC  18.  ^ 
of  another  »cre  iu  the  fame  countie  at  another  time,  in  this  cafe  ^^  £•  ^-  ^^ 
mine  entrie  into  one  of  them  in  the  name  of  both  is  good :  for  that  ^|  ^•-?'  ?^* 
one  aflife  might  be  brought  agaiuft  him  for  both  difieilins.  •  p  •  • 

But  if  1  infeoflTe  one  of  one  acre  of  ground  upon  co;idition,  and  J*  ^'  '^'  **• 
at  another  time  I  infeoffe  the  fame  man  of  another  acre  in  the  fame  ^/fj.  557. 
cbimtie  upon  condition  alfo,  and  both  the  conditions  are  broken,  an 
entrie  into  one  acre  in  the  name  of  both  is  not  fufHcient,  for  that 
1  have  no  right  to  the  land,  nor  action  to  recover  the  fame>  but  a 
bare  title,  and  therefore  feverall  entries  mud  be  made  into  the 
fdxne,  in  refped  of  the  feverall  conditions.  But  an  entrie  in  one 
p.irt  of  the  land,  in  the  name  of  all  the  land  fubje<^t  to  one  condi«> 
tiOQ,  is  good,  although  the  parcels  he  feverall,  and  in  feverall 
townes.  And  fo  note  a  diverfitie  betweene  feverall  rights  of  entrie^ 
and  feverall  titles  of  entrie^  by  force  of  a  condition  (1). 

• 

"  Deins  me/me  la  countie."  For  if  the  lands  lye  in  feveralt 
counties  there  mail  be  feverall  anions,  and  confequently  feverall 
entries,  as  hatli  beene  faid« 

**  En  nofine  de  toutj  SfC,^     If  one  diifeife  me  of  two  feverall  5  jj,  7^  7^ 

acres  in  one  countie,  and  I  enter  into  one  of  them  generally,  with-  4  £.  4. 19. 

out  laying.  In  the  name  of  both  ;  this  fhall  revcfl  only  that  acre  12  £•  4- 11-  ^ 

where'm  entrie  is  made,  as  hath  beene  faid ;  and  that  is  proved  by  J^Vx'* 

oar  bookes,  which  fay,  that  if  I  bring  an  aflife  of  two  acres,  if  I  /^o  Rep.  Lam* 

enter  into  oue  hanging  the  writ,  albeit  it  ihall  reveft  that  only  acre,  pet'i  ctft.) 

yet  the  writ  (hall  abate.  (Pio,  Com.  91  •> 

'<  Doni  il  ad  iitlt  d'entrie.^  Here  in  a  large  fenfe^  title  of  en* 
trie  is  taken  for  a  right  of  entrie. 


[253-  a.] 
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f^ARfi^  home  voile  enf coffer  un 
^  cuter  fafu  fait  de  certame  terres 
ou  tenements  que  il  ad  deins  plufours 
zilles  en  un  countie,  et  il  voile  livercr 
feijin  al feoffee  de  parcel  de  tenements 
deins  un  ville  en  nofme  de  touts  les 
tents  ou  tenements  que  Had  en  mefme 
k  vUle,  et  en  Us  auters  villes,  Sfc. 
touts  ks  dits  tenements,  Sfc.  paffont 
fer force  deledit  livery  dejeijm  a  ce* 
iuy  a  que  tielfeqffement  en  tiel  maner 
tfifaiti  et  uncore  eeluy  a  que  tiel 

livery 


(9  Rep.  156.  b.) 
(Aiir.48.49^» 
Poft.t59.  t.> 
{t  Rep.  3l.) 

Tj^  O  R  if  a  man  will  enfeofFc  another 
^  without  deed  of  certaine  lands  or 
tenements  which  he  hatb  in  many 
townes  in  one  countie,  and  he  will 
deliver  feifin  to  the  febffee  of  parcell 
of  the  tenements  within  one  towne  in 
the  name  of  all  the  lands  or  tenements 
which  he  hath  in  the  lame  towne,  and 
in  other  townes,  &c.  ail  the  laid  tene- 
mentsy  8cc.  pafle  by  force  of  the  &id 
livery  of  feilin  to  him  to  whom  fach 
feoftjxtent  in  fuch  manner  19  made» 

and 


(i)   [See  Note  197*] 

K4 
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Ihcrif  de  fei fin  Juit fatty  navoit  droit 
*  en  touts  les  terres  ou  tenements  en 


touts  les  villes,  mes  per  caufe  de  livery 
de  J'eijbi  fait  de  parcel  de  les  terres  ou 
tenements  *en  un  ville:  ^  multo  for- 
tiori, a fembte  hone  reafon  que  qutmt 


and  yet  hce  to  whoan  fpch  livery  of 
fcifia  was  made  hath  no  right  in  ii\\ 
the  lands  or  tenements  in  all  the 
townes,  but  by  reafon  of  the  livery  ijf 
feifin  made  of  parcellof  tlie  lands  or 
tenements  in  one  towne:  a  multo 


home  ad  title  d*enter  en  les  terres  ou  fortiori,  it  feeineth  good  reafon  that 
tenements  en  divers  til  les  deins  nn 
tnefme  counti/,  devant  afcun  entry  per 
Jay  fait,  que  per  Ventryfait  per  lay 
en  parcel  de  les  terres  en  un  ville,  en 
te  nofme  de  touts  les  terres  et  tcne^ 
mentsas  qu^ux  it  ad  title  d'enter  deins 
mefnie  le  countie,  ceo  +  vejl  itnfeijin 
de  touts  en  Iny,  et  per  fiel  entry  il 
ad  poijcffion  et  feijin  en  fait t  Jicome  il 
avoit  ejiter  en  clufcun  parcel ^  i^c. 


when  a  man  hath  liiie  to  enter  into 
the  lands  or  tenements  in  diver:* 
towncs  in  one  fame  conntv,  before 
entry  by  him  made,  that  by  the  ent  r  v 
made  by  him  into  pareel!  of  the!anc;?i 
in  one  towne,  in  the  name  oi'ail  iho 
lands  and  tenements  to  which  he  hai  h 
title  to  enter  v/itliin  the fajjie  conntv, 
this  Hiall  vcft  a  feilm  of  ail  in  hiii), 
and  bvfuch  entry  heehatlj  noifefiit.u 
and  feiiin  in  deed,  as  if  he  had  enU'cd 
into  every  parceJL 


sn  F.  s.  1 1. 
88  Air.  23. 


(•)Vi(1.Sea 
next  fuUowjng. 


Vid.Sc£t.438. 


'T'HIS  is  evident,  but  here  is  a  diveifity  betwecne  a  fer-ff- 
ment  and  an  entry  ;  for  a  man  may  make  a  tcotlinent  of  hauls 
in  another  county,  and  make  livery  of  feifin  within  the  view,  albeit 
he  miiiht  peaceably  enter  and  make  a^uall  livoiy ;  and  fo  may  l:c 
fhew  the  recognitors  in  an  tdlife  the  view  of  lands  in  another 
covnty}  but  a  man  cannot  make  an  entry  into  lands  within  tlie 
view  where  be  may  enter  without  any  feare(for  it  is  (*)  one  thing 
to  invcftj  and  another  to  develt),  as  hcicafter  thall  be  faiJ  in  the 
Seftion  next  following. 

"  A  Multb fortiori"  Or  d  tmr^orc ad  rnqjus,  is  an  argument  frc« 
quent  m  our  author,  and  m  our  hookes,  the  force  of  argument  in 
this  place  (landing  thus :  if  it  be  fo  in  a  feo0ment  pafling  u  nrw 
right,  much  more  it  is  for  the  reftitution  of  an  antient  right,  as  the 
worthier  and  more  refpe^led  in  law,  which  holdeth  atnnnatively,  us 
pur  author  here  teacheth  us. 

The  three,  (Jjcc)  ip  this  Sedlion  need  no  explication. 
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T  Efecond  ckqfe  eft  a  entefider,  que 
fi  home  ad  title  d^ enter  en  afcuns 
terres  ou  tenements,  sil  ne  ofa/l  enter 
m  wvftfus  Its  terres  ou  tenements^  ne 
rn  afcun  parcel  de  ceo  per  doubt  de 
hat  ten/,  ouper  doubt  de  mayhem,  ou 
per  doubt  de  mart,  sil  alaji  et  approch 
Guxypres  les  tenements  come  ifofaft 

pur 


[253.  b.] 


TT  H  E  fecond  thing  to  be  under, 
flood  is,  that  if  a  man  hath  litfe 
to  enter  into  any  lands  or  tenements, 
if  he  dares  not  enter  into  the  lame 
lands  or  tenements,  nor  into  any 
parcel!  thereof  for  doubt  of  beating, 
or  for  doubt  of  mayming,  or  for 
doubt  of  death,  if  be  goeth   and 

approach 


L.  aadM.  andRoh. 


f  vijl^^t  L.  and  M.*  and  Roh. 
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pur  tiel  douhlj  et  cit/ime  per  parol  tes 
tcnepicith  pjire  lea  foefis,  mahifetiant 
jTr  tid  cliihnc,  il  ad  uu  poljejjion  et 
niiln  ai  tss  tenements,  cuxi/  bien 
cmc^s'lluji  alter  en  Jait,  comcnt 
fi'iihCavoit  nnffne p'>{ifj}ion  ou  feifin 
u^  m'^joic  ies  \  iene^  (jU  tcnetutnts 
CcfiHt  (c  (lit  ciaum. 


approach  as  necre  to  the  tenements 
as  liee  dare  for  liirh  doubt,  and  by 
word  chiiiuc  the  lancU  to  bee  his, 
prelently  by  fuch  chiiine  he  hath  a 
poflbflio:!  and  iViilu  in  the  land-^,  as 
\vella3  if  hce  had  entred  in  deed,  al* 
though  h«?e  n(n'(?r  had  polleffion  or 
feilhi  of  the  ihino  lands  or  tcnemeals 
before  the  faid  claime. 


11 


LRE  is  to  be  obfervcd,  thrtt  rvejy  (Inri!;!  or  fcviro  is  not  fiifH- 
CicM,  lur  It  laalt  conceintf  tlie  i'lleiy  ol  the  ncrlon  (Jf  a  iniin, 
«:d  n;it  liis  houlcs  or  ^ouds  ;  for  if  hcc  ioarc  tl.c  buiuin^  of  ii»S 
i.-'Lreb,  or  tiiC  taking  a\^ay  or  fnoilin^  of  his  gooiis,  ilus  is  not  fui- 
l:n\\,  bccuufe.hte  iaay  recover  the  ij^ii^i^,  or  d;aruiuioes  to  the 
vJ.'.ie  wMbv.tt  liny  coiporall  liurt. 

.A'.i./;i,  if  {he  h'are  do  ccuicuiii  iho  prjfnii,  yet  it  inuil  not  bee  a 
Vuir.'j  Ic^iT,.  bat  fuch  as  in  ly  oefdll  a  coait.ir.t  nun;  as  if  the  ad- 
vftiV  jurlie  he  in  svuit  in  the  w;iy  with  we- 1 pons,  or  by  wortis  nie- 
II  "0  to  Lcat,  mayhcn,  or  i:!ri  iiiiri  that  would  eater;  aiul  fo  in 
P'^jfl.iu  ni'ift  !;ef  fiiew  f»)ine  U^IJ  onifo  of  fodre,  for  feare  of  it 
>ii'-  ii  jr.te,na]l  iiad  fecret.  l>ut  m  a  Ipccudl  verdict,  if  the  jurors 
Qoo  i:ii';e  iliut  li.u  d:iiciffe  did  rr.t  enter  for  fearc  of  corporal!  hurt, 
tills  is  iuiiljitrnt,  and  f.i.ul  be  iaiJjided  that  thev  h>id  evidence  to 
p.i  .etie  hjiic.  Talis  cni.u:  dibit  efi'c  7}icti!s  qvi  ccidcre  pottji  in  r/- 
■  >/  i'ui*j'rar'trf;',  ft  (jiti  iiijccuufhui  uwrl'is  yericuhtniy   it  corporis 

'iKiutui.!,     Lt  nemo  tcndur  fc  injvrtur^iis  it  ptriculis  c.vponcre. 


Vide  the  Seel. 

preceding. 

(2  Hull.  .AUr. 

V24. 

S  Inft.  4&3.) 

7E.  4.  fii. 

30  iU  6.  6. 


cruci 


(9  Rep.  13.) 
39  K.  ;j.  'iB. 
11  P..  t?.  t.r. 
d.ire*  'J, 
V2  11.4.19,20, 

n-na.  i;b.  ?. 

ful.  16.  b. 
IJrilton  f(.l.  19. 

13.    ;ii;Air.  II. 

17.     1-2  E.  4. 7. 

W.  2.  cap.  4^ 


CC.     r:cta  lib.  S.  cap.  7.  and  hb.  C.  cip.  54.      49  IC.  3.  14.      14 II.  4. 
It  II.  6.  .'>t.     ;i8  n.  (.  V7.     :■•>  M.  t'.  :u>.  5.     vo  h.  r..  L-S.     4  R  4. 

•ii  iJ.  6. 8.    41 ;:.  J.  y.  ■  ii  ji.  4.  c.    a  ao".  '*:,>.    Vid.  Sc6t.  4J4. 

13  ii.  4.  tlures  20. 

An^l  it  fecnieth  that  feare  of  imnrifonment  is  alfo  foflicient,  for 
fL:iuiit<:ure  fuiliccth  to  avoid  a  b'^iid  or  a  derd  ;  for  the  l.iw  hdtli 
iipcriJi  re;.'ajd  to  the  fafety  and  lifjcrty  of  a  num.  And  ir.ip.^i- 
I'^nrneuiis  a  corporail  diiinmn^ie',  u  reft  rain:  of  li},t;ty,  and  a  kind 
t^l  Ciijitivity.  Pait- fee  in  the  J>vcoi.d  Pait  of  the  hiftitutcs,  U'.i. 
fsp.  40,  a  notable  diverfity  hetweene  a  chtime  or  an  entry  mto 
bnd,  and  the  avoidAncc  of  an  .kCt  or  deed  for  fe.irc  of  battery. 

0 

"  Per  tiel  chime  il  ad  un  pojlijiiou  et  ft  (fin,  ^c*'     Here  is  to  be 
obfttved,  that  there  be  two  ui.aaicr  of  entries,  viz.  an  catry  in 
t!Eed,and  an  entry  in  law.     An  entry  in  deed  is  liiffirieiltly  knowne.  Vid.Sc.6l.  378, 
An  entry  in  law  is  when  fuch  a  elainie  is  made  as  is  heje  ex- 
pifilTcd,  which  entry  in  law  is  us  ftrong  and  us  forcible  in  law  as 
yi  entry  in  deed,  and  that  as  well  w  here  the  lands  are  in  the  lumds 
•if  one  by  title  as  by  wrong.     And   therefore  upon  fuch  an  en-  nn.  c.  .51. 
try  in  law  an  afi'ife  doth  lie,  as  well  as  upon  an  entry  in  doed,  and  (Polh^.it;.  b.) 
fuch  an  entry  in  law  (liall  avoid  a  warranty,  &c. 

But  here  is  a  diverfity  to  be  obferved  betweene  an  entry  in  law  Vid.  Sea.  4i?. 
and  an  entry  in  deed,  lor  that  a  continuall  clairne  of  the  dilfeifee  PI.  Com.  i>3.  ia 
l^ingui  entry  in  law  fliall  veft  the  polldlion  and  feifin  in  him  for  f^'^^^!"^^' 
bis  udvantagev  bait  not  for  his  difadvantage.     And  therefore  if  the  ^^^'^l'^  no?wJ*^' 
tiifieifee  bring  an  ailife,  and  hanging  the  ailife  he  make  continuall  Uiic*stMfe. 

daitne, 

*  /  not  xnX.  and  M«  nor  Roh«  f  terret  ou  not  in  L.  and  M«  and  Rob. 


Lib.  3.     Cap.  7.     Of  Continuall  Cialmc.     Se6l.  4£0,  42 1  • 

cbiime,  this  ihall  not  abate  the  aflife,  but  he  fhall  recover  d-im- 
mages  from  the  I>cginnin^  ;  hut  otherwift^  it  is  of  an  entr}'  in  deed^ 
See  more  of  this  matter  after  in  thi^  chapter,  Sed.  4*22, 


Sea.   420. 


[254.  a.J 


XT  T  ?w^  /<*  %  cjl  ticlf  il  ejl  bim 
prove  per  h;i  piee  iVun  aJJlfc  en 
h  liver  d'njjifcy  an.  38  C  3.  p.  *  32, 
le  tenor  de  f/uef  enfttijl  en  tiel  forme* 
Fsfi  le  count 9/  de  l)urlet,  devant  les 
jujlices^  trove  fait  per  vcidiSl  d^njjife, 
que  le  plaintife  que  aroit  droit  per 
difcerit de  herita<re  d'avcr  Ics  tcuc- 
picnts  mis  en  phuut,  at  fcmpr,  del  mo- 
ran  I  Jon  ancefler  fuit  demurrant  en 
le  title  on  les  tenementsjueronl,  -j-  et 
per  parolx  claime  les  tenements  enter 
Jes  vicineSy  vies  pur  doubt  de  mart  d 
no/a  npprocher  les  tenements,  mes 
port  fajjijej  etfur  eeft  matter  tivve, 
agardfuit  que  it  recovera,  See, 


A' 


N  D  that  tliG  law  is  fo,  it  is  well 
proved  by  a  plea  of  an  affife  in 
the  booke  of  aliifcs,  an.  38  E,  3. 
p.  32,  the  tetior  whereof  foilowcrhi 
in  this  manner.  In  tlie  coimty  of 
Doffct,  before  the  juftices,  it  was 
found  by  verdift  of  affile,  tiiat  the 
phisntifl*  which  had  right  by  difccnt 
of  inheritance  to  have  tlie  tenements 
put  in  pUiint,  at  the  dcceafe  of  iiis 
anceltor  was  abiding  in  the  lownc* 
where  the  tenements  were,  and 
by  parol!  claimed  the  tenements 
aniongil  his  neighbours,  but  for 
feare  of  death  bee  durfl  not  ap- 
proach the  tenements,  butbringeth 
ids  fiOife,  and  upon  this  matter 
found,  it  was  awarded  that  he  (houid 
recovci',  &c. 


*8Air.  p.2S.       TJERE  it  nppeareth  that  onr  bookc  cafes  are  the  bdft  proofes 

what  the  law  is,  Jlrgumenium  ab  authoritate  fjt  fordjjinntin  in 
lege.  And  for  procfe  of  the  Uw  in  this  particular  cafe,  Littleton 
here  citeth  a  cafe  in  i>S  E.  3.  but  it  is  mifphnted,  for  the  origi- 
nail,  according  to  the  trutlj,  is  in  the  Buoke  of  ^Jfi/eSy  38  E.  3. 
p.  23,  and  not  placlto  32,  for  there  he  not  fo  many  pleas  in  that 
yeare.  And  alter  the  example  oi'  Littleton,  booke  cafes  are  prin- 
cipally to  l)e  cited  for  deciding  of  cafes  in  queftion,  and  not  any 
j)rivate  opinion,  tcjie  mcipjb,  iMore  fliall  be  laid  of  the  matter  im- 
plyed  in  this  Section  in  the  next  following. 


Sea.  421. 


7"  A  tierce  chafe  ejl  a  entender  deins 
"^  quel  temps  %  et  per  quel  temps  le 
claime  que  ejt  dit  continual  claimcjer- 
vera  et  aidera  celu:/  qucjiji  le  claime, 
et  Jes  heires.  Kt  quant  a  ceo  ejl 
aj'cav'jir^  que  celuij  que  ad  titled' enter, 
quant  it  voiet  /aire  Jon  claime,  Ji  it 
ojaji  approaclier  la  terre,  donques  il 

covient 


''PllE  thhd  thing  is  to  know  with- 
•^  in  what  time  and  by  what  time 
the  claim  which  is  faid  continuall 
claime  fliall  ferve  and  aid  him  that 
niaketh  the  claime,  and  his  heires. 
And  as  to  this  it  is  to  be  underftood, 
that  hec  whieh  hath  title  to  enter» 
M'hea  he  will  make  his  cliume,  if  hee 

dare 


•  p.  %z,  rot  in  L.  and  M.  r.or  Rch. 
t  c^V.  au.wd  L.  aud  M.  and  Koh. 


Xeiptr  quit  tempi  not  in  X«.  and  M.  aor 

Rou. 


Lib.  3* 


Of  Conlinuall  Claimc. 


Se6t.  4SS. 


iotieut  aler  a  la  ierre^  qu  a  parcel 
deceOy  *  et  fait  c  Jon  claimed  et  $*il 
noj'ajt  approcher  la  terre  pur  doubt 
Oil  pavor  dc  batteric^  ou  ^nayhem^  on 
fnort,  donqass  covient  a  /at/  dealer  et 
uirprovher  a  u  xy  pres  come  il  ofaji  vers 
la  terrCf  ou  parcel  de  ceo,  f  a  falre 
fon  claime. 


dare  approach  the  land^  then  he 
ought  to  goe  to  the  land,  or  to  par- 
cell  oi'it^  and  make  his  claime ;  and 
it'hec  dare  not  approach  the  land  for 
doubt  or  feare  ot  beating,  or  maim* 
in.i?,  or  death,  then  ought  hee  to  goe 
and  approch  as  neere  as  hee  dure 
towards  the  land,  or  parcell  of  it,  to 
make  his  claime. 


"  nOVIENT  a  hnj  dialler  et  approcher  auxiprcSy  ^c"  By 
this  It  fliould  fcemc,  that  by  the  ftuthority  of  our  autlior,  if 
the  diO'eifee  romtncth  as  neere  to  the  land  us  he  dare,  6c c.  and 
tnaki'th  his  claime,  this  fhould  be  fuilicient,  albeit  he  be  not  witiiia 
the  view. 

And  the  great  authoritie  of  the  booke  *  in  9  II.  4.  (being  by 
the  whole  court)  is  notagainft  this ;  for  that  cafe  is  put  where  thero 
is  no  fuch  feare,  as  here  our  author  mentionctb,  in  him  thu.t  make^ 
'ta  h  1  *^^  continuall  claime,  and  then  he  that  makes  the  ccnlinuaU 
l*0*H  O.J  ^].^„jg  ou^jht  to  bee  within  the  view  of  the  land ;  and 
therefore  the  iiuthoritic  of  tliis  bookc,  as  it  is  couiinonly  conceived, 
is  not  againi^  the  opinion  of  our  author  in  the  point  aforcfaid.  But 
then  it  is  fuither  objected,  that  the  faid  U>oke  is  auftinll  another 
cpinion  of  cur  author  in  this  SeiTtion,  viz.  that  where  there  is  no 
fiiie,  &c.  hee  that  maketh  a>:outinuail  claime  *  oi'ght  to  go  to  the 
lindor  to  parcell  thereof  to  make  his  claime,  and  therefore  in  that 
cafe  he  cannot  make  a  claime  within  th^  view  of  the  land.  To  this 
it  is  Hiifwered,  that  where  a  continuall  claime  (liall  deveil  any  eftate 
in  any  other  perfon  in  any  lands  or  tenements,  thcre^  as  it  hath 
beene  fuid,  he  that  maketh  the  claime  .ought  to  enter  into  the  land* 
•r  fome  part  thereof,  according  to  the  opinion  of  our  author  :  but 
where  the  claimc  is  not  to  deveft  any  eftate,  but  to  bring  him  that 
maketh  it  into  adtual  pofleflion,  there  a  claime  within  the  view 
fufficeth  ;  as  upon  a  difcent,  the  heire  having  the  freehold  in  laxir 
niay  claime  land  within  the  view  to  bring  himfclfe  into  a^lual  pof* 
fcffion,  and  in  that  fenfc  is  the  opinion  of  Hull  and  the  court  to  be 
ioteaded.  Eijic  de^fimilibus.  hut  yet  the  entry  into  fome  parceU 
ia  the  name  of  the  relldue  is  the  fureil  way  (1). 


•9H.4.JL 


agreeChwitliOitf 
autliur  ill  ihia 
poirit. 

(3  RpfK  fX 

Am.  15. 
Am.  t45.> 


Vi4.Sea.i7r. 


Sea.  422. 


fP  Tfifon  ttdverfarie  que  occupia  h 
^  terre,  niorajl  feijle  efi  fee,  ou  en 
fte  tail^,  deins  I' an  €i  le  jour  apres 
tiel  claim,  per  que  les  tenements  dif- 
cendoni  a  Jon  Jits  come  heire  a  luy, 
mncore  pott  celuy  oue  lift  le  claime 
itntrer^r  le  po^^on  le  heire,  1 4^c, 


A 


*  Ik  ad(U  ia  L.  and  M.  and  Moli. 
t  Awl,  t.  aftd  M.  and  Kob. 

(1)  [Sec  Note  19S.] 


N  D  if  his  advcrfary  who  occtx- 
pieth  the  land^  dieth  feifed  in 
fee,  or  in  fee  taiie,  within  the  ycar& 
and  a  day  after  fuch  claime,  where- 
by the  lands  defccnd  to  bis  fonne  as 
heire  to  him,  yet  may  bee  which 
make  the  claime  enter  upon  the 
pofleflion  of  the  heire,  &c. 

'«  DEINS 

t  (y^«  not  In  I.,  aud  M*  nor  ftolu 


Lib.  3.     Cap.  7.     Of  Continuall  Claimc  Se6t.  423, 

"  X)^^^^^  /*/!/»  f/  iejour"  It  is  to  bee  obfcrvcd,  that  the  law 
in  niciny  c.^.fcs  h:ah  limitetl  a  yeurc  and  a  day  to  be  a  legall 
and  convenient  time  for  many  pui pules.  As  at  the  c<niunon  law, 
uj>f.n  a  fine  or  fiiiall  jiid'^oni**nt  ui\  en  in  a  writ  of  right,  tlit  party 
gncvcd  had  a  ycare  and  a  day  to  in:il:e  his  clainie.  So  the  w:Jc 
orheire  hath  a  } care  and  a  day  to  bring  an  appcalc  of  death.  If 
a  villeine  remained  in  antiont  deniefne  a  yeai  e  and  a  day,  he  is 
privilcj./ed.  If  a  man  be  womultd  or  poyf(»ned,  ckc.  and  diclh 
thcreot  within  the  yeare  and  the  da}',  it  is  felony.  By  the  an- 
tient  law  if  the-  feoflee  of  a  dllVcilor  had  continued  a  yccirc  and 
a  day,  the  entry  of  the  diJlcifce  for  his  nei;lii;cnce  had  becne  taken 
away.  After  jutiyr.jcnt  ^ivcn  in  a  !e<:U  action,  tie  plaintife  within 
the  yeiire  and  the  d.'-y  m  ly  have  a  lui! vre  Jaaas  Jtijlnamy  and  in  an 
acliou  of  debt,  &c,  a  viihias,  Jicnfadax^  or  a  levari  facias.  A  pro- 
.  tedion  Ihdl  be  allowed  but  lor  a  yc.ire  and  a  day,  and  no  longer, 
and  in  many  other  cafes. 

But  this  tunc  of  ayearc  and  a  day  iti  cafe  of  continnall  clairae 
is,  fincc  our  author  wrote,  alured  by  the  faid  ftdtute  of  3-2i/.'S. 
c<?.  33^  as  before  it  appeareth. 


Vid.  Se^.  30."). 
A^6.9  \\.  i.h. 
]4J{.  4.0U 
7  E.  3.  37. 
1*!.  Com.  3.i6t 
.l^r.  367. 
Mirror,  cap.  2. 
f  IB. 

i3rittoh  fol.  45. 
b.  ^  1V6. 
(Pon.262.  a.) 


(x\qt.  13Q.  b.) 


Vid.  Scdl.  385. 


Sea.  4C3. 


[255-  a-] 


Jl/fl^S  en  cejl  cas  aprcs  I'an  et  le 
jour  quetiel claimefiiit faity  */i 
le  pete,  donques  morvftjciji  ademaine 
pi  ockeine  apres  Van  ct  tejour,  on  f  un 
outer  jour  apres,  6\y.  dongucs  ne  poit 
ce/uy  qtiefiit  Icctaimc  cutrcr:  et  pur 
ceo  fi  cctuy  qucfijl  Ic  claitne  voit  ejirc 
Jure  a  touts  temps  que  fan  entre  ne 
ferra  toll  per  fieldijivnly  S^r,  it  cotivnt 
a  luif  quf:  dcins  Can  et  lejour  aprcs  le 
printer  claime  Xfaitj  dcfaire  un  an- 
ter  claime  en  le  forme  uvantdity  et 
dein%  Van  et  le  jour  apres  le  fecond 
cla/me^y'ait,  dej'aire  le  tierce'clainie 
tn  mefme  le  maner,  et  deins  Van  et 
lejour  de  le  tierce  claimc  dej'aire  un 
auter  claime,  et  ijjint  oujlerj  cejl  af- 
f avoir,  def'aire  vn  claime  deins  chtj'- 
cun  an  etjovrprocheine  apres  chcj'cun 
claime  fait  duroJit  la  vie  Jon  adver- 
farie,  et  donques  a  quecunques  temps 
que  Jon  adverj'arie  mgrtiji  feifi,  Jon 
entrie  ne  ferra  talk  per  nut  tiel  dif- 
cent.    Jut  tiel  claime  en  tiel  maner  § 


"I5UT  in  tliii  cafe  p.ftfr  the  veare 
'*^  and  the  day  that  iucli  clainre  was 
made,  if  the  father  then  died  fcifed 
the  niorrownext  after  the  yeare  and 
the  dav,  or  anv  other  day  lifter,  &c/ 
then  cannot  lice  \vhich  made  the 
clainie  enter;  and  thcicfore  if  hce 
wliicii  made  the  chiime  will  be  fnre 
ai  all  tin:os  that  his  entrie  fhall  not 
be  taken  away  hy  fnch  difcent,  &c, 
it  beiiovtah  him  that  within  the 
yeare  and  the  day  after  the  firlt 
clainie  made,  to  make  another 
claime  in  forme  aforelaid,  and  with- 
in tlic  yeare  and  the  day  after  th» 
fecond  claime  made,  to  nsake  the 
third  claime  in  the  fame  manner, 
and  within  the  yeare  and  the  day 
after  the  third  claime  to  mak^  an-* 
other  claime,  and  fo  overi  that  is  to 
fay,  to  make  a  claime  withm  everie 
yeare  and  day  next  after  everie 
claime  made  during  the  life  of  his 
Qdverfarie,  and  then  at  wl\at  time 

foever 


•/  nidauttr  tUymefuiJIfait^zAdtd  in  L» 
tnd  M.  and  Koh. 
f  a  added  in  L.  and  M,  and  Rob. 


tfint  not  in  L.  and  M.'  nor  Ro)i«'  - 
liyisfV  not  in  L.  and  M.  nor  Rob. 
^  d^fftre  added  ia  L.  and  M.  and  Rob. 


Lib.  3.  Of  Continuall  Clairae.       Se6l.  4G4,  425. 

fait  J  eft  pfuis  communement  pjife  et  Ibever  his  adverfarie  dieth  feifed,  Jirs 
jmfme  Continual  Ciaime  de  tit}/  que  entrie  (hall  not  be  taken  away  by 
Jifi  It  ciaime.  any  dilcent.     And  fucb  ciaime  hi 

luch  manner  made^  is  moll  com- 
monly taken  and  named  Continuall  Ciaime  of  him  wliich  maketh  the 
ciaime,  &c. 

J  T  is  to  be  obferved,  that  theycare  and  the  day  (hall  bee  account-  ^'i^'-  Se6t.  385. 

cd,  as  ihe  day  whereon  the  ciaime  Wiis  made  fhall  be  accounted  ^^^^'  *^'  ^'^ 
one:  as  for  example,  if  the  ciaime  were  made  i,  die  Martii,  that 
i\  ly  Ihall  be  accounted  for  one  ;  for  Littleton  faith  in  the  Sedliou 
next  before  (after  the  clairae  m.ide)  and  then  the  yeare  muft  end 
the  firft  d:ty  of  March,  and  the  day  after  is  the  fecoud  day  of 
March, 

See  for  the  comj)ntation  of  the  yeare,  de  anno  bifextili,  and  of  the 

d  ly  Ruturall  and  artificiall,  and  other  parts  of  the  yeare,  [a]  Brae*  [a]  Brn£>.  fo(. 

ton,  m  Brittun,  and  [c]  Fieta  excellent  matter.  <^*4.  344.  3,59; 

*■  ■"  '         ^  ^  (2  Roll.  Abr. 

1521.)         [h]  Uritton  fol.  *209.         [r]  Ficlalib.  6.  cap.  11.  Statute  de  auuo  BiiaaiJi. 
i?lII.3.     Dicrl7Ei:z.3l5. 


Sect.  424. 


jlTE  S  uncore  en  le  cas  avaritdit, 

Iju  Jhn  adverfarie  morujt  deins 

L-J5*  b.]  I*  an  et  la  jour  procheine  apres 

le  *  ciaime^  ceo  ejt  an  ley 

m  continual  ciaime,  cntant  que  Fad- 

vefarie  deins  I'an  et  lejour  procheine 

opm  mefme  la  ciaime  morujt.  Car  il 

ne  befoigne  a  celaif  quejijlfon  ciaime 

dejaire  afcun  auter  ciaime,  mes  a 

quel  temps  que  il  f  voit  deins  mefme 

i*an  etjour,  Sfc, 


1>UT  yet  in  the  cafe  aforefaidy 
where  his  adverfarie  dieth  within 
the  yeare  and  the  day  next  after  the 
ciaime,  this  is  in  law  a  continuall 
chiime,  infomuch  as  his  adverferie 
within  the  yeare  and  the  day  next 
after  the  fame  ciaime  dieth.  .  For 
hce  which  made  his  ciaime  ne'edeth 
not  to  make  any  other  ciaime,  but 
at  what  time  hoe  will  within  the 
iame  yeare  and  day,  &c. 


This  is  evident. 


Vid.Sca,4I4. 


Sea.  4525. 


(Vid.  8i«t 
3?H.8.c,33.) 


TT  EM,  fir  adverfarie  foit  diffeifie 
^  deins  Ian  et  le  jour  apres  tiel 
daimty  et  le  difj'eifor  ent  moruftfeifie 
deins  Van  et  lejour,  S^c,  tiel  morant 
feifie  ne  grievera  my  celuy  quejtft  le 
ciaime,  mes  ^ue  itpoit  enter,  S^c.  Car 
Quecunquejoit  que  moru/ijeijie  deins 
ian  et  le  jour  procheine  apres  tiel 
ciaime  fait,  ceo  ne  grievera  my^  celuy 
^^  le  xlaime,  mes  que  il  pott 

enter, 


ALSO,  if  the  adverfarie  ht  dif- 
"^^  feifed  within  tlie  yeare  and  the 
day  after  fuch  ciaime,  and  the  dif- 
feifoF  thereof  dieth  feued  within  the 
yeare  and  the  day,  &c-  fuch  dVing 
feifed  (hall  not  grieve  him  which 
made  th^  ciaime,  but  that  he  may 
enter,  &;c.  For  whofoever  hee  be 
that  dieth  feifed  within  the  yeare  and 
the  day  after  fuch  claim  made,  this 

IhaU 


*  fnmer  added  L.  and  M,  and  Roh«  t  '^^  ^^^  '^  ^*  *°^  ^*  "^  ^^^' 


Lib.  S.     Cap.  7.     Of  Continuall  Claime.  *         Se^.  426r 

tnler  8fc.  cotnent  que  fucront  phfors  fliall  not  hurt  hfm  that  made  the 
morant  feijie,  et  plnfors  dijhents  dtiiis  claiinc^  but  that  he  may  enter,  &c. 
tnefme  i*an  tt  iejpur^  S^c,  albeit  there-were  many  dyings  leiled, 

and  manv  difccnts  within  the  fame 
yeare  and  day,  &c. 

IIJERE  it  appeareth,  that  the  continuall  claime  doth  not  only 
extend  to  the  firft  dincifor,  in  wbofe  |>o(reirion  it  was  made,  l>uc 
to  any  other  difleifor  that  dieth  feifed  within  the  yeare  and  day 
after  Uie  continuall  claime  made.  And  whereon  our  author  fpeak- 
eth  of  a  fecond  difleifor,.  &e.  herein  is  likewife  implycd  not  only 
abators  and  intiudors,  but  the  feoifees  or  donees  of  the  diifeiforb, 
abators,  or  intnidors,  and  any  other  feoflfee  or  donee  immediate  or 
mediate,  dying  feifed  within  the  yeare  and  day,  of  fuch  continu  jU 
daiuie  made. 


Sea.  426\ 


TTEM,  fi  home  fait  diffcifie,^  et  h 

difjeifor  morujijcifie  dew's  I* an  et 

tejour  prochein  aprcs  le  dijjeijinfait, 

per  que  les  tenements  difcendont  a  Jon 

heire^  en  ceji  cafe  rcn'tiie  le  diljetfee 

efi  tollf  cat  Tan  et  lejour  que  aidroit 

h  difjeifee  en  tiel  caje  *,  neferra  pris 

de  temps  de  title  d'entre  a  luy  acaue^ 

mes  tantfolement  de  temps  del  claime 

per  iuy  fait  en  le  manner  avant  dit. 

JBf  pur  eel  caufe  il  J'erroit  hone  pur 

tid  diffeifeepurfairejbn  claime  f  en 

auxy  breve  temps  que  il  puijjoit  apres 

U  (Uj'eijin,  l^c. 


A  LSO,  if  a  man  be  diiTcifed,  and 
"^  the  difleifor  dieth  ieifed  within 
the  ycarc  and  day  next  after  the  dif- 
feifinmade,  whereby  the  tenements 
defccnd  to  his  hcire,  in  this  r.^rg  g^  1 
cafe  the  ciitrie  of  thcdiffeifce  «-•->'  '■■ 
is  taken  away,  for  the  yeare  and  day 
which  (hould  aid  the  difleifce  in  fuch 
cafe  iluJI  not  hec  taken  from  the 
time  of  title  of  ciUric  accrued  unto 
hini,  but  only  from  the  time  of  the 
claime  made  by  him  in  maimer 
atbrclaid.  And  J  or  this  caufe  it  (hall 
be  good  for  fiicli  diifeifee  to  make 
his  claime  in  as  (hort  time  as  he  can 
after  the  diirdlin.  Sec. 


JtH.8.cap.33.  T^IIIS  in  cafe  of  adiifeifor  is  now  holpen  by  the  flatute  made 


Vida  Sea  305 

4tt. 

l%it.  eS8.  a.) 


fincc  Littleton  wrote,  as  hath  beene  faid ;  for  if  the  diflfeifor  die 
feifed  within  five  yeares  after  the  difleifin,  though  there  be  no  con- 
tinuall claime  made,  it  (hall  not  take  away  the  entry  of  the  dif> 
feifee,  but  after  the  five  yeares  tltere  mull  be  fuch  continuall  claime 
as  was  at  the  common  law  :  but  that  ilatute  extendeth  not  to  any 
feoffee  or  donee  of  the  difleifor  immediate  or  mediate,  but  ibef 
remaine  ilill  at  the  common  law,  as  hath  beene  faid. 


•  C^c.  added  L.  and  M. 


t  &c.  added  !«•  and  M« 


Se6l, 


Lib.  3. 


Of  Continuall  Claime.      Sc6t.  427-4C9- 


Sea.  427. 


JTE  M.  fi  tiel  dijjeijor  occitpia  la 

terreper  .r/.  ansy  an  per  J  phtjhrs 

tf»i,   faiis  afcun  claime  fait  per  le 

f^jij'eifee,  S\'c'^  et  le  diffcifce  per  petit 

/pace  devauHt  le  tuori  del  difliiilor 

fait  un  claime  eii  le  forme  arautdit, 

ji  iflnt  fortvnaft  que  deia^  fan  et  le 

jour  apres  tiel  claime  le  dijjkil'or  mo^ 

Tnjly  ifc,  reutrie  le  dijjeifee  eji  conge- 

able,  &\\    Et  pur  ceo  il  Jerroit  bone 

par  tiel  home  (/ue  nefijl  claime^  que 

ad  bone  title  d  'entrie  ij,  quant  il  oi/et 

(jnefon  adverfarie  gift  languijhmenty 

def aire  Jon  claime,  6yc, 


ALSO,  if  fuch  difTeifor  occupieth 
"^  the  lands  fortie  yeares,  or  more 
ycares,  without  any  claiinc  made  by 
the  di'ffeifee,  8cc.  and  the  diffeifee  a 
little  before  the  death  of  tiie  difleifor 
makes  a  claime  in  the  forme  afore* 
faid,  k'fo  it  fortiineth  that  within  the 
yeare  and  the  day  after  fuch  claime 
the  diffeifor  die,  &c.  the  entrie  of  the 
diffeileeiscongeable^&c.  And  there- 
fore it  fhall  bee  good  for  fuch  a  maa 
which  hath  not  made  claime^  and 
wliich  hath  good  title  of  entrie,  whea 
hcc  heareth  that  his  adverfarie  lieth 
languilliing,  to  make  his  claime,  &c. 


This  is  evident  enough,  and  in  refpc6l  of  that  which  hath 
Wene  faid,  needeth  not  to  be  explained. 


Sea. 428. 


7r  E  3r,  ficome  eft  dit  en  les  cafes 
fftifes^  tou  home  ad  title  d'entre  pur 


caufe  d*U7i  dijjeifin,  ^r.  mefme  la  ley 
iftlou  home  ad  droit  d'entreper  caufe 
dt  afcun  outer  title,  <?yc. 


A  LSO,  as  it  is  faid  in  the  cafes 

^^  put,  where  a  man  hath  title  of 

entrie  by  caule  of  a  dilleifin,  &c.  the 

per  caife    fame  law  is  where  a  man  hath  right 

to  enter  by  caufe  of  another  title,  &c« 


Here  title  is  taken  in  his  large  feufe  lo  include  a  right. 

r^cfi    u  1     "  4fcun  autcr  title,  SfC."    Here  is  implyed  abators  or  in- 
LOW,  D.J  t^jerg^  and  not  only  their  difleifors,  but  the  feoffees  or 

donees  of  diiTeifors,  abators,  or  intruders,  or  any  other  fo  long  as  the 

t&trie  b  congeable. 


Sea.  429. 


TTE  Af,  ii  les  dits  *  prejidents  poies 
fcaver  (monjits)  deux  chafes.  Un 
^,  hu  htme  ad  title  d'entrefurvn 
tenant  enle  taile,  silfift  un  tiel  claime 
a  la  terre,  donques  eft  Veftate  taile 
d^Mf,  car  eel  claime  eft  come  entre 
(mjBver  b^pCteftdt  mefme  refeS  en 

t  fiut  added  L.  and  M. 
2  dt-mox  IB  L.  tttd  M« 


A  LSO,  of  the  faid  forefayiog 
-^^  thou  mayft  know  (nay  foane) 
two  things.  One  is,  where  a  man 
hath  title  to  enter  upon  a  tenant  in 
taile,  if  he  maketh  fuch  a  claime  to 
the  land,  then  is  the  eftate  taile  de- 
feated, for  this  claime  is  as  an  entrie 

made 

I  fif r.  added  t.  and  M. 
"^  iHu  tnc9dtM$  h.  and  M. 


Lib.  3.     Cap.  7.     or  ContinualJ  Claime.  Sect.  430. 

/c'v,  I'n'Ofnc  il  fui'loit  far  niclhirs  tcne- 
tni'His^  it  II jl  cutrer  en  rncjhta  Ics  tr- 
uemcjits,  come  dcvantcji  (Jit.  f  Et 
donqi^es  quant  le  tenant  en  le  taile 
immediate  puis  ticl  claime  contimta 
Jon  occupation  en  les  tenementSy  ceo 
eji  tin  diffeifin  fait  de  mc fines  les  tcne- 
ments  a  oeluff  que  fiji  tiel  claime^  ct 
lie  per  conieq liens  le  tenant  adon- 
ques  adfcefintple. 


made  by  him,  and  U  of  the  i<ur.'? 
cribct  in  law  as  if  lie  ha^l  bin  upon 
ihe  lame  lenemcnt?,  and  had  cntrt  d 
iaio  the  fame,  as  before  is  find.  An  J 
then  when  the  tenant  in  taile  imme- 
diately after  fuch  claime  conlir.rr. 
his  occupation  in  the  landr?,  this  is  a 
diflfeiiin  made  of  the  fame  tenements 
to  liim  which  raadefuch  claime,and 
ib  by  coiifcquent,  .ihe  tenant  then 
hath  a  fee  fimple. 


(A«t.  «3.) 


Vide  Sea.  650. 
and  Ob^f  ftc 


"  Prefidcnls,"  This  fiiould  be  precedents,  and  fo  is  ibc  ori^inall, 
and  this  a^reeth  with  the  ri^ht  fen.e  of  Littleton. 

And  here  it  appcareth,  that  a  continuall  claime^  which  is  an  en- 
trie  in  law,  ii>  as  ftroag  as  an  entrie  in  deed. 

"  Title  dc  entrie."  Here  title  de  entrie  is  taken  in  the  large 
fenfe  for  right  of  eutrie. 


Seft.  430. 


T  Eferond  chofe  ejl,  que  auiyfovent 
^*^  que  il  que  ad  droit  d'entrcfait 
tiel  claime,  J  et  ceo  nient  contrijieant 
Jon  adverjary  cofitinuajon  occupation, 
^auxi/ Jove/ft  radvcrfart/Jait  tort  et 
dijj'eijin  a  celuy  queji/l  le  claime.  Et 
pur  eel  caufe  auiyjovent  poit  celuy 
quejijl\\  viejme  le  claime  pur  chejcun 
tiei  tort  et  dilj'eijhi  J'ait  a  lut/j  averun 
Iriefe  de  trejpafje,  +  Quare  claufuai 
fregit,  &c.  et  recoicra  fes  damages, 


n^  II E  fecond  thing  is,  that  as  often 
"*■  as  bee  which  hath  ritirht  of  entrie 
maketh  fuch  chiiinc,  and  this  not- 
withfumdinG:  his  adverfarv  continue 
his  occupation,  ib  often  the  adver- 
farv doth  wrong  and  diifeifm  to  Iiini 
which  made  iheclaime.  And  r  •  ^  -i 
for  tliis  caufe  fo  often  may  1^57-  a* J 
hee  which  makes  the  fame  claime 
for  every  fuch  wrong  and  diireifm 
done  unto  him,  have  a  writof  tref- 
j)airc,  Quarc  clattjam  fregit,  S^c. 
and  recover  his  dammages,  &c. 


TJ  E  R  E  B  Y  alfo  it  appearcth,  that  an  entrie  in  law  is  equiva- 
lent to  an  entry  in  deed. 

(I  yi-j^^ra  hrevc  de  trefpajfe,  quare  claufum  fregit,  ct  recover  a  Jes 
(t  Roll.  Abr.  damages/'  The  dilieifee  ihall  have  an  adieu  of  trefpafle  againft 
550.  1  Rep.  98.  the  duTeifor,  and  recover  his  dammages  for  the  fird  entry  without 
1  l«o.  30t.  any  regrelVe,  but  after  regrefle  he  may  have  an  adlion  ol  trefpafle 
sanlsrS  .^ith  &  continuando,  and  recover  as  well  for  all  the  meane  occupa- 
tion as  for  the  firft  entry.  And  here  note,  that  Littleton  doth  here 
include  cofts  within  dammages. 

•f>  Ei  not  in  L.  and  M.  nor  Roh.  L.  and  M.  nor  Rpb*  nor  in  MSS.  before 

J  et  ceo^-&e,  L.  and  M.  and  Roh.  mentioned.     It  may  be  htre  obferved,  tlia( 

^  C^c.  added  L.  and  M.  and  Kbh.  the  older  copies  of  Littleton  are  not  <iivided 

i  me/me  not  in  L,  and  M.  nor  Roh.  into  Sc^ions,  which  f^cm  to  have  been  firft 

4.  Quare  claufum  fregit,  &c.  et  rec9*uera  injudiciouily  marked  by  Weft  in  the  edition 

ffj  damages,'  &c,  ou  il  foit  a*uer  un  hriefe,  15851  though  his  divifions  have  been  fince 

(the  beginning  of  the  next  Se^ion)  not  in  retained  for  the  convenience  of  «iutioR. 

Se6l. 


Lib.  3. 


Of  Continuall  Claime, 


Sect.  431 1 


Sea.  431. 


QUil  poit  aver  un  briefe  fur  h 
fiatute  le  roy  Richard  le  fecotid, 
fait  ran  defon  raigne.  5.  fvppofant 
per fon  briefe  que  f on  adverfary  avoit 
tntrer  en  ks  terres  X  ou  tenements  re- 
hjfquefijl  le  claimed  ou  fon  entry  tie 
ftiitpat  done  per  la  ley,  i^c.  et  per  tiel 
nition  il  recooera  Jes  dammases,  Sfc. 
Ktfi  le  cafefuit  tiel,  que  Vadverfury 
occupiafl  les  tenements  ove  force  et 
arma,  ou  ove  multitude  de  gents  a 
imps  de  tiel  claime,  l^c.  \\  immediate 
Of  res  mefme  le  claime  poit  celuy  que 
J{i  le  claime  pur  ch^cun  tielfoit  aver 
un  briefe  de  forcible  entry,  et  reco- 
ttrafes  trebk  dammages,  ifc. 


/^  R  he  may  have  a  writ  upon  the 
^^  fiatute  of  R,  2.  made  in  the  fifth 
yeare  of  his  reisne,  fuppofing  by  his 
writ  that  Jiis  adverfarie  had  entred 
into  the  lands  or  tenements  of  him 
that  made  the  claime^  where  his  en- 
try was  not  given  by  the  law,  &c# 
and  by  this  a<5lion  he  (hall  recover 
his  dammages,  &c.  And  if  the  cafe 
were  fuch,  that  the  adverfarie  occu- 
pied the  tenements  with  force  an4 
armes,  or  with  a  multitude  of  people 
at  the  time  of  fuch  claime,  &c  itn- 
mediately  after  the  fame  claime  may 
hee  which  made  the  claim  for  every 
fuch  a£l  have  a  writ  of  forcible 
entry,  and  (hall  recover  his  treble 
dammages,  8cc.  ( 1 ) 


'f  HIS  is  the  ftatute  of  5  R.  a.  cap.  7. 


S4  H.  6.  30. 
13  £.  S.  S. 

Kejlwej  1.  b. 


13  H.  7.  15.        10  H.  6. 14.        ft  E.  4. 18. 
27  Air.  64.  58  Aif.  ^.  44  £.  3.  20. 

5  R.  S.  c«p.  7.        (F.  N.  B.  948,  U9.) 


(Boc.Pla.S81.} 
37  H.  6.  35. 

SI  b.  4.  5.74. 
10  H.  7.  27. 


"  Per  tiel  a^ion  il  receverafes  dammages/' 

This  is  to  be  underftood,  that  he  ihali  recover  dammages  for  the 
M,  torcioos  entiy«  but  not  for  the  meane  profits  in  this  adlion, 
^gh  he  made  a  regrefle.     And  here  note,  that  alio  he  (hall  re-  2  £.  4.  34.  b. 
cover  his  cofts  of  fuit,  expcnfa  litis,  which  Littleton  doth  include  ^  E-  4.  4.  b. 
within  thefe  words  (dammages,  &c.).  ^i» «  --  -  - 


16  H.  7. 6.  a. 


^  Dammages J^    Damna  m  the  common  law  hath  a  fpeciall  figni-  (3  Inft.  S89. 

fication  for  the  recompence  that  is  given  by  the  jury  to  the'  plain-  ^oft*  355.  b. 

*ife  or  defendant,  for  the  wrong  the  defendant  hath  done  unto  J?J^*P-  ^^^' 

"  Multitude/'    One  or  more  may  commit  a  force,  three  or  more  (3  Inft.  i76. 

Q»y  commit  an  unlawfull  aflembly,  a  riot  or  a  rout.    A  multi-  Hale'»  PL  C. 


^y  certaine  number,  but  left  to  the  difcretion  of  the  judges  (3). 


1 


t  •it'^t,  L.  and  M.  and  Roh.  ^ 

I  immiMmti  aprss  msfms  U  clmnu^^doivpii 


})  [See  Note  199.]  tnefne  profits,  are  to  be  foaad  in  Note  u 

s)  Soine  «biervauont  on  the  progreft  of   fol,  355.  b. 
^  law,  widi  rcQiea  to  damages,  coftf,  and  (3)  [Set  Note  100.] 


I 

Lib.  3.    Gap-  7.     Of  Continuall  Claime.     Sed-  499,  435. 


ft  H.  6.  cap.  9. 

3  E.  4. 19.  24. 
F.  N.  B.  248. 
11  E.  4.  11.  b. 
6  H.  7. 12.  b. 
9i  H.  6. 37. 
19  H.  6. 
Keeiftcr  97. 
22  H.  6.  57. 
F.  N.  B.  249.  a. 
<2  C/o.  17.  19. 
SI.  148.  151. 
199.  214.633. 
659. 

1  Roll.Bep.406. 
Sid.  97. 149. 
Koj  136. 
ICro.  561. 
SInft.289. 

4  Inft.  176.  c.  15 
31E1.C.  11.     21 


16  H,  7. 12. 
31 H.  6.  2a 


"  Z7n  ^j'tf/e  de  forcible  entrie,  et  recwera/es  treble  dammages!* 
This  writ  is  grounded  upon  the  ftatute  of  8  U.  6.  ^nd  lietb  r., -,1-  l  f 
•ither  where  one  entrefti  with  force,  or  where  he  entreth  L  57'  ".J 
peaceably  and  detaineth  it  with  force,  or  wh^e  he  entreth  by  force 
and  detaineth  it  by  force.  And  in  tliis  aclion  without  any  regrclTe 
the  plaintife  (hall  recover  treble  dammages,  as  well  tor  the  meianc 
occupation  as  for  the  firft  entry  by  force  of  the  ftatote.  And  albeit 
he  ihall  recover  treble  dQiiimageSy  yet  (hall  he  recover  cofts  which 
ihali  be  trebly  alfo. 

One  may  commit  a  forcible  entry,  as  hath  beeue  faid,  in  refpeft 
of  the  armour  or  weapons  which  he  huth  that  are  not  uiually 
borne,  or  if  he  doe  ufe  violence,  and  threats  to  the  tenoiir  of 
another.  And  if  three  or  foui  c'  goe  to  make  a  forcible  entry,  al- 
beit one  alone  ufe  the  violence,  all  arc  guilty  of  force.  If  the 
mailer  commeth  with  a  greater  number  of  fervants  than  ufually  at- 
tend OB  him  it  is  a  forcible  entrie. 

.     1  Leo.  327.)    (15  R.  2.  c.  2.     8  H.  6.  c.  9.    23  H.  8.  c.  15. 
Jac.  c.  15.) 

It  is  to  be  underllood,  that  there  is  a  force  implied  in  law,  as 
every  trefpaQe  and  refcous  and  difleifin  implieth  a  force,  and  is  it 
tt  armis ;  and  there  is  an  aduall  force,  as  with  weapons,  number 
of  perfons,  &c.  and  when  an  entry  is  made  with  fuch  adkiall  force 
an  &6lion  doth  lie  upon  the  faid  flatute(i).  See  before  more  of 
force  and  arm^s,  Si&,  240. 


Sea.  432. 


TTEMy  *ilejl  a  veier,  ft  le  fer- 

vant  d'un  home  que  ad  title  d'en- 

icTj  poit  per  le  commandement  fon 

mafterfaire  continual  claime  pur  fon 

majier  ou  non. 


ALSO,  it  IS  to  bee  feene,  if  the 
•^^  fervant  of  a  man  who  hath  title 
to  enter,  may  by  the  commandeipent' 
of  his  mailer  make  continuall  claime 
for  his  mailer  or  not. 


This  needeth  no  e;cplication^ 


Sea.  433. 


Jp  T  ilfemble  que  en  afcum  cafes  il 
poit  ceo  faire;  car  s*il  per  fon 
§ommandement  vient^a  afcun  parcel 
de  la  terre,  et  la  fait  claimey  Sfe.  en  le 
nofmefon  majler,  ceji  claime  efl  affets 
hone  pur  fon  majler,  pur  ceo  que  il 
foit  t9Ut  QtQ  que  fon  mafter  covient 

faire 


AND  itfeemeth  that  in  fome  cafei. 
•^^  he  may  doe  this  :  for  if  he  by 
his  commandement  commeth  to  any 
parceli  of  the  land,  and  there  maketb 
claime,  &c.  in  the  name  of  hismaller, 
this  claime  is  good  enoueh  for  hit 
mafter,  foithrt  he  dotili  all  that  which 

hil 


f/W^,  L.  and  M.  and  ^oK;. 


Lib.  3.  Of  Continuall  Claimed  Se6l.  435. 

faire  f  ou  devoitfaire  en  tielcasy  S^c.  his  mafter  fliould  or  ought  to  doe  in 

XAuxy  fi  /e  majier  dit  ajmfervant,  fuch  cafe,  &c.    Alfa  if  the  mafter 

gue  il  ne  ojajl  verier  a  la  terre,  ne  faith  to  his  fervant,  that  hfee  da re»not 

afcnn  parcel  dc  la  terrCy  pur  faire  come  to  the  land,  nor  to  any  parcell 

Jvn  daimey  S^c.  et  que  il  ne  ofaji  ap^  of  it,  to  make  his  claime,  &c,  and 

proclicr  pluis  prochein    a    la  terre  that  he  dare  approch  no  rieerer  to 

/or/yMC  a  del  lieu  appell  Dale,  et  com-  the  land  than  to  fuch  a  place  called 

mcnda Jon  Jervajit  dealer  a  me/me  le  Dale,  and  command  h'.s  fervant  to 

lieu  de  Dale,  et  la  faire  un  claime  pur  goe  to  the  fame  place  of  Dale,  and 

luji^^c.  file  fervant  ijfint  fait,  <Sfc.  tnere  make  a  claime  for  him,  &c. 

ceopmble  auxy  bone  claime  pur  fan  if  the  fervant  doth  th^fe,  &c.  this 

r,po     -I  majler,  Jicome  fon  majier  la  alfo  feemeth  a  good  claime  for  his 

^  ^  *    '^fuit  en  IJ  proper  perjon,  pur  mafter,  as  if  his  mafter  were  there  ia 

ceo  que  le  fervant  fji  tout  jceo  que  fon  ,his  proper  perfon,  for  that  the  fex- 

mjier  ojaft  et  devoit  fuivfi  per  la  ley  vant  did  all  that  which  his  mafter 

^n  iielcafsj  Sfc.  durft  and  ought  to  doe  h}'  the  Jaw 

in  fuch  a  cafe,  &c. 

'  ■'. 

IJERE  itappeareth  that  where  the  fervant  doth  all  that  which 

he  is  commanded,  and  which  his  mailer  ought  to  doe,  there         ^ 
it  is  as  fufBcient  as  if  his  mailer  did  it  himfelte  ;  for  the  rule  is, 
Qnpcraltumfacitfper/eipfumfacereridetur, 

"  Per  commandement.'^  If  an  infant  or  any  man  of  full  age  have  7  £.  3.  gg,  ,  v 

any  right  of  entrie  mto  any  lands,  any  ftranger  in  the  name  and  16  45  K.  3. 

the  ufc  of  the  infant  or  nian  of  ftill  age  may  enter  into  the  lands,  Releafe.  88.' 

and  this  regularly  ihall  veft  the  lands  in  them  without  any  com-  ^.^'  ^'^^ 

niandement,  precedent,  or  agreement  fubfequent.     (*)  But  if  a  dif-  2o'e%.  62 

feifor  levy  a  fine,  with  proclamation  according  to  the   ftatute,ran  per  Thorp/ 

fillranger  without  a  commandement  precedent,  or  an  agreement  il  AflT.  p.  11, 

fobfeqaent  within  the  live  yeares  cannot  enter  in  the  name  of  the  39  Aff.  p.  I8. 

diffeifeeto  avoid  the  fine.    And  that  refolution  was  grounded  upon  ^  ^*  g  ^^'  ■' 

the  conftru^on  of  the  ilatute  of  4  H,  7.  cap,  24.    But  an  alTent  iub-  entr.  Cong.  €t.» 

fequcnt  within  the  five  yearns  (hould  be  fufficient,     Omiii^'  enim  tit.    ^auxifier 

ndihgbiiiQ  retrotrahitur,  et  mandato  cequiparatur,  as  hg.th  bcene  recovery  si9. 

laid.  (*)  L'^'  ^-  ^°' 

106.  a.thel^rd 

u  ^        ^  •         /»        ••        ^      -  .«  ..  it     .«    M '   -rV    •    Awdlevc*!  cafe, 

Aysyfi  It  majier  dtt  a  Jon  /errant  que  %l  ne  ofajt,  CfC.      Here 

It  appeareth,  that  where  the  fervant  purfueth  the  commandement 

of  his  mafter,  and  doth  all  that  which  his  mailer  durft  and  ought  to 

<^by  thelaw^  thisis.fufiicient.     And  although  the  mafter  feareth 

more  than  the  fervant,  or  admit  that  the  fervant  hath  no  feare  J^t 

^  yet  if  he  gof  th  as  farre  as  his  mafter  durft,  and  as  h'e  com- 

"wnded,  it  is  fufficient.    And  this  is  iraplyed  in  this  Section^  * 

t  M  dnmtfdrt  not  in  L.  and  M.  nor       t  '^^  not  in  I^  and  M.  nor  Roh. 
^*  II  >i  added  in  L«  and  M.  and  R«b*    « 


L2 


Se6t 
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Sea*  434* 


jf  UX  Y,  fi  home  fait  cy  langutjk-  A 
^^  afitf  ou  cy  decrepyte,  que  il  ne  "^*" 
jMi  per  nul  maner  vener  a  le  terre, 
ne  a  afcun  f  parcel  d^ycel,  ou  fi  un 
reetufefintf  que  me  pott  percaufe  de 
fon  order  aler  hon  defa  meafon,  Xfi 
tiel  maner  \  de  ptrfon  commaundafim 
fervani  dealer  etfaire  claime  pur  iw/, 
et  tielfervant  ne  ofq/l  aler  a  le  terre, 
§  ne  a  afcun  parcel  de  ceo,  pur  doubt 
de  batery,  mayhem,  ou  mort,  f  Ifc.  et 
pur  cd  caufe  tiel  feroant  vient  auxy 
pret  a  la  terre  come  il  ofaft  pur  tiel 
4  doubt,  etfait  ^^  le  claime,  t^c.pur 
fon  mafier,  tlfemUeque  tielclahnepur 
fon  nu^er  efi  ajfetsfori,  et  bon  enJey. 
Car  auterment  fon  ma/ler  Jerroit  en 
irtfgrand  mifcktefe  •,  car  it  bien  poit 
efre  que  tietperjan  que  ejl  languifk-- 
ant,  decrepite,  ou  recltfe,  ne  poit 
trover  afcun  feroant  que  ofajl  afer  a 
ia  terre,  ne  ft  afcun  parcel  de  eel, 
pur  f  aire  le  claime  pur  Ivy^  tfc. 


LSO,  if  a  man  be  To  languifli- 
ing,  or  fo  decrepite,  that  he  can- 
not by  any  meanes  come  to  the  land, 
nor  to  any  parcdl  of  it,  or  if  there 
bee  a  reclufe,  which  may  not  by  rea-> 
fontof  his  order  goe  out  of  his  houfcy 
if  fnch  manner  of  perfon  command 
his  fcrvant  to  eoe  and  make  d^aimc 
for  him,  and  inch  fer^'ant  dare  not 
goe  to  the  land,  nor  to  any  parcell  of 
it,  for  doubt  of  beating,  mayhem,  or 
death,  &c.  and  for  this  caufe  the 
fervant  commeth  as  ncre  to  the  land 
as  he  dareth  for  fuch  doubt,  and 
maleth  the  claime,  &c.  for  his  maf* 
ter,  it  feemeth  that  fiich  claime  for 
his  mafter  is  ftrong  enough,  and 
good  in  law.  For  otherwise  his 
mafter  (hould  bee  in  a  very  great 
mifchiefe ;  for  it  may  well  be  that 
fuch  perfon  which  is  ficke,  decrepit, 
or  reclufe,  cannot  finde  any  fervant 
which  dare  go  to  the  land,  or  to  any 
parcel!  of  it,  to  make  the  claime 
for  him,  &c« 


(Hob.  154^) 
(I  Uo.  S89.} 


(Aiit  M.  t.)       J{  EGULARLY  it'  is  true,  thiit  where  a  man  dotb  lefle  thaa 

the  commandement  or  authority  committed  unto  him,  there 
(the  commandement  or  authority  being  not  purfued)  the  a^  i& 
void.  And  where  a  man  doth  that  which  he  is  authorifed  to  doe 
and  more,  there  it  is  good  for  that  which  is  w^n'anted,  and  void 
for  the  reft ;  yet  both  thefe  rules  have  divers  exceptions  and  limi* 
tations  (i). 

For  the  firft,  Litttetanhert  putteth  the  cafe  where  a  fervant  doth 
lefle  than  be  is  commanded,  and  yet  it  fufficeth,  for  tliat  Impotentia 
exa^fat  legem;  for  feeing  the  mafter  cannot,  and  the  fervant  dare 
not,  enter  into  the  load,  it  fufliceth  that  he  come  as  neere  to  the 
land  as  he  dare. 

If  a  man  makes  a  letter  of  attorney  to  deliver  feifin  to  J.  5.  Iipon 
condition,  and  the  attorney  delivereth  it  abfolute,  this  is  void  :  and 
fo  fome  hold  if  the  warrant  bee  abfolute,  and  hee  delivereth  po  ^  o   u  i 
feifin  upon  condition,  the  liverie  is  void.  L-^O^*  "'J 

"  Pur  battery,  mayhtm,  ou  mort!'  See  the  Second  Part  of  the 
Inftitutes,  W.  a.  Clip.  49,  a  diverfi^  betweene  the  making  of  an  en- 
try or  cltume,  and  the  avoydance  of  an  aft  or  deed. 

"  Auterment 

ffercd  not  in  L.  and  M  nor  Koh.  f  af^.  not  in  L.  and  M.  nor  Roh. 

1 6fc.  added  in  L.  and  M.  and  Rob.  4!  dtubt^avour,  in  L.  and  M.  and  Roh« 

idi  not  in  L.  and  M.  ••  li^^ia,  in  L.  and  M  and  Roh. 

a«— !»•  L.  and  M.  and  Rob.  ft  a  added  in  t,  and  M  and  Rvb. 

(t)  [8ee(}^ses.] 


liH.4.5. 
12  Aff.  ffi. 
86  AfT.  39. 
(Perk.  38.  b. 
Mo.  980.) 
See  before  Se^ 
419. 

Qt  Inft.  483.) 
(AaL  t43.  b.) 
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"  AutermcHt  h  majferferroii  en  trefgrand  mfckkfer  Argument 
iumab  incowvementi  ejt  laltdum  in  Uge^  quia  lexnon  permiitit  aliquod 
iMcanTtniens.  And  as  hath  beene  often  obferved  before.  Nihil  ^od 
fj  inconvenient  ejl  licitum, 

"  Reclufe**  Reclufut,  Heremita^  feu  Anchorita,  fo  called  by  the  46  E.  S. 
order  of  his  religion  ;  he  is  fo  mured  or  .(hut  up,  quhd  foiusfemper  Petition  IS. 
//,  et  in  claufurd  fkdfedct  ;  and  can  never  come  out  of  his  place.  St'^'^b 
Storjim  enim  et  extra  converfationem  ciriletn  hoc  profeffiomu  genus  ^^  ^ 
femper  habitat.    Note  here,  albeit  the  reclufe  or  anchorite  be  (hut  up 
himfelfe,  fo  as  he  by  his  order  is  not  to  come  out  in  perfon,  yet  to 
avoid  adiicent  he  mud  command  one  to  make  claime,  andfuch  a 
reclufe  ibull  always  appeare  by  attorney  in  fuch  cafes  where  others 
mull  appeare  in  proper  perfun.    Impotentia  enim  excu/at  legtm. 


JifE  S  Ji  le  majler  de  tiel  firvant  Tl  U  T  if  the  mafter  of  fuch  fervaat 

^  Jbit  de  bonefanty  etpoit  et  ofaji  ^  bee  in  good  health,  and  can  and 

hien  aler  a  let  tenements^  ou  a  parcel  dare  well  goe  to  the  lands,  or  to 

de  ceo,  defaire  Jon  claime,  S^cfi  tiel  parcel!  of  it,  to  make  bis  claime,  8ccJ 

mafter  commanaajbn  fervant  dealer  if  fuch  mafter  command  his  fervant 

a  ajcun  parcel  ae  la  terre  a  faire  to  me  to  any  parcell  of  the  land  ta. 

daiHie  pur  luy,  \et  quant  le  fervant  malce  claime  for  him,  and  when  the 

eden  aiant  defaire  le  commandement  fervant  is  in  ^oing  to  doe  the  com-^' 

iefott  mafter,  il  oye  per  le  voy  tielx  mandement  of  his  mafter,  he  heareth 

chcfa  que  il  ne  ofaft  vener  a  afcun  by  the  way  fuch  thmgs  as  he  dare 

parcel  de  la  terre  pur  faire  le  claime  not  come  to  any  parcell  of  the  land 

pur  fon  mafter,  et  pur  eel  caufc  il  to  make  the  claime  for  his  matter, 

vient  aury  pres  la  terre  come  il  ofaft  and  therefore  he  commeth  as  neere 

pur  doubt  de  mort,  et  la  fait  claime  to  the  land  as  he  dare  for  doubt  of 

pur  fon  mafter,  et  en  le  nofme  de  fon  death,  and  there  maketh  claime  for 

mafter,  Sfc.  ilfemble  que  le  doubt  en  his  mafter,  and  in  the  name  of  his 

k  ley  en  tiel  cafeferroit,fi  tiel  claime  mafter,  See.  it  feemeth  that  the  doubt 

r^^        1  ^^^i^^^^f<^^^  mailer  ou  nemy,  in  law  in  fuch  cafe  (hall  be,  whether 

.-59*  *-J  pur  ceo  que  le  fervant  nejift  fuch  claime  (hall  availe  his  mafter 

tout  ceo  que  fon  mafter  al  temps  de  or  not,  tor  that  the  fervant  did  not 

fon  commanaetnent  ofaft  faire,  Sfc.  all  that  which  his  mafter' at  the  time 

Quxre.  of  his  commandement  durft  have 


done,  8cc.     Quaere.' 


T 


HIS  continuall  claime  is  void,  for  that  the  fervant  doth  lefle  (9  Rep.  79.) 
than  that  which  is  expreflely  commanded,  and  there  i$  no  im* 
potencie  or  feare  in  the  mailer. 

S  Yr.  iddcd  ia  L«  tnd  M.  tnd  Roh* 


JL  it  56^» 
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Sea,  436. 


TTEMj  afcuns  ont  dit,  que  lou 
•^  home  eft  en  prifon  et  eji  dlD'eifie,  ct 
le  dyjeijor  morujt  feijle  durant  le 
temps  que  le  dijfeifee  eft  en  prifon,  per 
que  les  tenements  difcendont  al  heire 
ael  dijlfeijor,  Us  on't  dit^  que  ceo  ne 
noiera  mi/  le  dijfeifee  que  eji  en  prifony 
mes  que  il  bien  poit  enter,  nient  ob^ 
ilant  ticl  difceni,  pur  ceo  que  U  ne 
puifjoit  faire  continual  claime  quant 
iljuit  en  prifon. 


ALSO,  fome  have  faiJ,  that 
"^^  where  a  man  is  in  prifon  and  is 
diffeifed,  and  thediflbifor  dieth  feifed 
during  the  time  that  the  dilTeiiee  is 
in  priibn,  whereby  the  tenements 
defcend  to  the  heire  of  the  diffeifor, 
they  have  faid,  that  this  (hall  not 
hurt  the  diffeifee  which  is  in  prifort, 
but  that  he  well  may  enter,  notwith- 
ftunding  fuch  a  difeent,  becaufc  hce 
could  not  make  continuall  claime 
when  he  was  in  prifon. 


(1  "Roll.  Abr. 

687.) 

9  H.  7.  «4. 

Pi.  Coni..S60. 

Brac^on,  lib.  5. 

fol.  456. 

Britton, 

fol.  116.  b. 

Fltfta.  lib.  6. 

cap.  53',  53,  & 

]ib.  6.  cap.  7.  6c 

14. 


difleifed  when  he  is  at  large,  and  the  difo 


PI.  Com.  360. 
iri  StoweFt  cafe. 


For  if  hee  bee 
fceut  is  cad  during 
the  time  of  his  imprifonment,  tliis  dilcent  111  Ji  binde  him.  Excuja 
fur  (pitcm  quis  qubd  clainaim  fuuni  non  appofuerit ,Ji  tempore  litigii  in 
prifond  detentusfuerity  ita  qubd  venire  non  pojfit,  nee  mittere^  quia 
nulii  veriittir  in  duhium,'et  ubi  eadem  ratio  et  idem  jus  erit^  ideb  vide* 
tvr  qvbd  exaifari  debet  quisji  per  vim  majorem,  ret  perfravdem,  ej- 
tra  prrfonarn  deientvs  Juerity  ita  qubd  venire  non  pojit  nee  mitttre, 
dum  tamen  hoc  per  certajudicia  probaii  poterit, 

"  Pur  ceo  que  il  nepoif  faire  continual  claime  quant  ilfuit  en  prifon!* 
Here  is  to  bee  oolerved  by  the  authoritie  of  Littleton^  that  he  is 
not  enforced  in  this  cafe  by  law  to  doe  it  by  his  fervant  »r  any 
other  by  his  warrant  or  conunandement,  for  things  done  by  depu- 
tie  are  feldome  well  done,  but  everie  man  will  fee  his  owne  Lufi- 
nelle  moft  effedually  fpeedcd  and  performed ;  and  that  it  may  be 
bnce  fpoken  for  all,  the  reafon  that  a  man  imprifoued  fhall  not  be 
bound  in  this  and  the  like  cafes  is,  for  that  by  the  intendment  of  ^ 
law  he  is  kept  (as  it  is  prefumed  in  law)  without  intelligence  of 
things  abroad,  and  alfo  that  he  hath  not  libertie  to  goe  at  large 
to  make  entrie  or  claime,  or  feeke  counfell.  And  fo  note  a  diver- 
iltie  betweene  a  reclufe  wbo  might  have  intelligence,  and  a  man  ia 
prifon. 


♦Sea,  437. 


7LTES  Vopinion  de  touts  les  juf- 
•*^  tices,  p.  11  H.  7.  fuit,  que 
fl  le  diffeifinjoit  avant  Cenprifonment, 
content  que  le  morant  feijiefoit  il  ef 
teant  et^le  prifon,  f on  entrie  eji  iolle^ 


TJ  UT  the  opinion  o/allthejujikef, 
^  p.  11  H.y.  was,  that  if  the  dil- 
feifin  bee  before  the  imprifonment, 
although  the  dying  feifed  be  he  be- 
ing in  the  prifon,  his  entrie  is  taken 
away. 

THIS 


*  This  ScAion  IS  not  in  L.  snd  M.  nor  Roh.  nor  in  the  edit.  2577,  which  is  efteemerf 
«iQrc  corre£k  than  the  common  copies. 


Lib.  3. 


Of  Continuall  Claime. 


Se6fc.  438. 


T^H  I S  is  of  tEt  new  addition,  and  miftaken,  for  there  is  no  fuch  ' 
opinion,  p.  1 1  H.  7.  but  it  is,  9  H.  7.  fol.  34.  b. 


J^  r  auxy,  ft  tiel  que  efi  enprifon 
foit  utiage  in  adion  de  debt  ou 
trefpaffif  ou  en  appeale  de  rohberiey 
At.  i/revetfera  tiel utlagarie  *  envers 
hy  pronounce,  ^t. 


AND  alfo,  if  hee  which  is  in  pri- 
"^^  fon  be  outlawed  in  an  a<Slion  of 
debt  or  trefpaffe,  or  in  an  appeale  of 
robberie,  &c,  hee  fhall  reverie  this 
outlawry  pronounced  againft  him 
8cc. 


manner  of  wayes,  xnz,  by  plea,  or  by  writ  of  error.     By  plea,  when  (f  RolJ.  Abr. 
the  defendant  commeth  in  upon  the  capias  utlagatumy  ^c.  hee  may  803,  804. 
by  plea  reverfe  the  fame  for  mlitters  apparent,  as  hi  refpedt  of  a  *  ^"^  ^^•^• 
fufcrfedeas^  omifiion  of  proceffe,  variance,  or  other  matter  apparent  i*-  *^'  **'  ^^*' 
in  the  record:  and  yet  in  thefe  cafes  fome  hold,  that  in  another  Bri«on*^"oi  21. 
terme  the  defendant  is  driven  to  his  writ  of  error.  FIcta,  lib.  1. 

But  for  any  matters  in  fa^,  as  death,  imprifonment,  fervice  of  cap.  38.  &  iib.9. 
the  king,  &c.  he  is  driven  to  his  writ  of  error,  unlefle  it  be  in  cafe  Sf  P\?f  *  ,.,^  ^ 
of  felonie,  and  there  in  favor  em  vita  he  may  plead  it.  2  £  ^^^ '  ' 

But  albeit  imprifonment  be  a  good  ca«fe  to  reverfe  an  outlawrie,  4  e!  4. 10. 
yet  it  muft  be  by  procefl'e  of  law  in  invitum^  and  not  by  confent  or  21  E.  4. 73. 
covin,  for  fuch  imprifonment  ihall  not  avoid  the  outlawrie,  becaufe  ^^  JJ*  ''•  ^• 
»pon  the  matter  it  is  his  owne  a£t.  Vh4%^' 

21  H.  6:  UtUry  36,    7  H.  6.  27.    21  E.  4.  88.    22  E.  4.  37,     18  E.  3.  Villenage  47. 


21  E.  4.  37.      :?3  H.  6.  45,  46.      44  E.  3.      Villcine  41. 
3  Eliz.  Vyet  192.        2  Eiiz.  176.        5  Eliz.  ibid.  223. 

37  H.  6.  J  9.   (Doc.  Pfa.  230.  398.)   (Ant  248.  b.) 
10  H.  6.  58.  20  H.  6.  20.  21  H.  6.  55.  22  H.  6.  18. 

38  H.  6.  33.   21  E.  4.  94.   21  H.  7.  S3.  5  H.  7. 1. 

1  £.  4.  2.  27  H.  a.  2.  38  AIT.  pi.  17.  Vide  Sea.  439. 


4H.  4. 19.  llH.  4.  34. 

19H.  6.  2.    8H.  6.  37. 

8  H.  4.  7.  21  H.  7.  13. 
39  H.  6. 1.  33  H.  6.51.45. 
12  H.  6. 8.  11  H.  6. 67. 19. 
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A  UX  Yt  fi  un  recoverie  foit  fper 
•^  default  vers  tiel  que  eji  en  prifon, 
il  avoidera  le  judgement  per  brieve  de 
error,  pur  ceo  que  it  fuit  en  prifon  at 
tentps  de  le  default  fait,  8^c.  Et  pur 
ceo  que  tiels  matters  de  record  ne  no^ 
yerofU  celuy  que  ejl  en  prifon,  mes  que 
ihferront  reverfes,  6^c,  a  mult6  for- 
tiori, ilfemble  que  un  matter  en  fait, 
fcilicet,  tiel  dijcent  ewe  quant  it  fuit 
enprifon  ne  tuy  noifera,  isc.fpecial^ 

ment 

*  fer  brief  iTerrourt  &c,  pur  cet  qu*il    and  M.  and  Rob.  and  in  MSS. 
/^  m  fri/on  0i  temfs  d  utlagarie,  added  L.        f  ewt  added  L«  and  M.  and  Roh» 

(i)  [See  Note  103.} 

L4 


L  S  O,  if  a  recovery  bee  by  de- 
fault R^ainft  fuch  a  one  as  is  ia 
nfon,  he  ilial  avoid  the  judgement 
y  a  writ  of  error,  becaule  he  was  in 
prifon  at  the  timeof  the  default  made, 
£cc.    And  for  that  fuch  matters  of 
record  (hal  not  hurt  him  which  is  it\ 
prifon,  but  that  they  Ihall  bee  revers- 
ed, &c.  a  multd  fortiori,  it  feemeth 
that  a  matter  in  h/t\,  fcilicet,  fuch 
difceat  had  when  hee  was  in  prifon 

fhaU 


Lib.  S.     Gap.  T.    Of  Contmuall  Ckdnie.  Sed.  4S8« 

mentpur  ceo  que  il  ne  puijfoit  aler  (hall  not  hurt  him^Sus.efpecially  fee-' 
hors  ae  prifon  pwr  faire  cofUinualt  iog  he  could  not  goe  eut  of  prifon  to 
claime,  4rc*  make  contmuall  claime,  &c« 

5  E.  S.  50.  b.      nn  H I S  ia  evident  enough . 
7H.6.38.  A  ^ 

Fleta,  lib.  6.  "  P^  brief e  d'erfor,"    For  hee  fhall  have  no  writ  of  difceit,  bc- 

cap.  67  k  1^4.  caufe  the  fummons  was  according  to  the  law  of  the  land,  by  fiim^ 
Vide  W.  t.  cap.  moners  and  veiors,  and  the  land  taken  into  the  king's  hand  by  the 

48.  and  the  ex-    -.  a.-,^.  ^ 

pofition  thereof,  ?^^^^' 
t  part  Inftit. 

4  E.  e.  **  Fer  default."    Default  is  a  French  word,  and  defalta  is  If  ga?!y 

Dii'cent  51.  taken  for  non-appearance  in  cOurt.    There  bee  divers  caufes  allowed 

by  law  for  faving  a  man's  default;   as,  fijll,  by  imprifonment, 

Bradon  lib  5.  ^"^'h^eof  UttUton  here  fpeakethi     a<  Fcr  inundaiionrm  aquarum, 

trncl.  S.'        *  ^.  Ptr  temptfiatem.    ^,  Per  pontem  fra^um.     ^.  Per  navigtum  ful^ 

Fit* ta,  lib.  6.  ftroBum  perfraudem  petentis^  non  enim  debet  quUfe  periculis  et  uifor* 

cap.  7.  14.  tuniis  gratis  cjcponere^  veifuhjacc re,   6.  Per  minorem  (ttatem.    y.Per 

38  F  S  ^*  dejenjionem  fummonitianis  per  legem,     8.  Per  mortem  attornaii  ./i 

31  H.  6.  tenens  in  tempore  non  novit^    9.  Si  petens  effoniatusfit.     10.  iii 

jBarrc.  66.  placitum  mittatur  fine  die.     1 1 .  Per  breve  de  xvarrantid  diti.     But 

13  H.  4. 13.  fickneflc  (as  one  holds)  is  no  caufe  of  faving  a  default,  becaufe  it  niay 

^  ^\P'^'  be  fo  artificially  counterfeited,  that  it  cannot  be  knowne. 

3  I ' .  0.  4o. 

2  H.  4.  8.     5  H.  7.  3.     F.  N.  B.  17.     BraA,  lib.  4.  fol.  367. 369.    Glan.  lib.  1.  cap.  8. 

28  H.  6. 1 1 .     4  U.  5.     Challenge  153.     Br.  Sarer.  Def.  45.    {Cro.  ZUz.  306.) 

GlanviJ.  lib.  8.        "  Record.**    (i)  Rtcordum^  is  a  memorial}  or  remem-  ro/:^  o  1 
"b^  S^'fo^'r^r  ^'^^^  "*  ^°^^^*  ^^  parchment,  of  the  proceedings  and  aAs  L-^""*  '^J 
Britton  ill  pro-'    ^^  *  court  of  juftice  which  hath  power  to  hold  plea  according  to  the 
eniio  &  cap.  27.  courfe  of  the  common  law,  of  reall  or  mixt  actions,  or  of  a^one 

qtiare  vi  et  armi^,  or  of  pei  fouall  a^ons,  whereof  the  debt  or  dam- 
niage  amounts  to  fortie  /hillings  or  above,  which  wee  call  Courts 
of  Record,  and  are  created  by  parliament,  letters  patents,  or  pre* 
fcription." 
Cicero.  ^^  ^^  &ptly  derived  ofrecordari,  which  is  to  keepe  in  memorie  or 

Virgil.  record,  as  it  is  fuid,  quod  dicere  nihil  aiiud  ejl  qudm  recordari ;  and 

I'l.  C*)ni.  79.  K  in  the  fame  fenfe  the  poet  ufeth  it,  Ji  rite  audita  recordor.  But 
Mich.7'&8  legally  records  are  reAramed  to  the  roUes^of  fuch  only  as  arc 
17*  E.  3.49.  *  courts  of  record,  and  not  the  rolles  of  inlieriour,  nor  of  any  other 
37  li.  6.  21.  b.  courts  which  proceed  not  fecundum  legem  et  confuetudin&n  AngUa* 
]  1  H.  4.  26.  b.  And  thd  rolles  being  the  records  or  memoriulls  of  the  judges  ot  the 
21  H.  6.  34.  courts  of  record,  import  in  them  fuch  iiicontrollable  credit  and  vc- 
f  h!  7  4  ^^^^^*  ^  ^^^y  admit  no  averment,  plea,  or  proofe  to  the  contrarie. 

19  AiT.  7  lib.  4.  And  if  fuch  a  record  be  alleaged,  and  it  be  pleaded  that  there  is 
fol.  52.  in  Raw.  no  fuch  record,  it  ihall  be  tried  only  by  it  felfe  :  and  the  reafon 
lin'»  cafe.  hereof  is  apparent^  for  otherwife  (as  our  old  authors  fay,  and  that 

a^'^al'fi  Af>o  ■  ^^^y^  ^^^®^®  ftiould  never  be  any  end  of  controverfies,  which  ftiould 
?ib^3.  fbl.^156. '  ^  inconvenient.  Of  courts  of  record  you  may  read  in  my  Re- 
Britton,  cap.  27.  ports  :  but  yet  during  the  terme  wherein  any  judiciall  ad  is  done, 
lib.- 6.  tol.  11.  the  record  remaineth  in  the  brei^  of  the  judges  of  the  court,  and  in 
Ientlerasui*8cafc,  ijjgjj.  remembrance,  and  therefore  the  roll  is  alterable  during  that 

Ub,  7.  ful.  30.      ^^^^^j  ^  the  judges  fhall  diredl ;  but  when  that  terme  is  paft,  then 

thi 

(i)  [See  Note  AQ4.] 
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Of  Continuall  Cl^ime. 
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the  record  Is  in  the  roll,  and  admitteth  no  alteration,  averment,  )j^^  3^  f^,]^  ^  ^^ 
ur  proofe  to  the  contrarie.  and  67. ««. 

7  H.  6. 28.     19  H.  6. 9. 

If  a  grant  by  letters  patents  under  the  great  feale  be  pleaded  (Doc.  P)«.  SQ7, 
and  fhewed  forth,  the  adverfe  party  cannot  plead  nvl  ticl  record^  for  doe.  1  Leo.  65.) 
that  it  appeares  to  the  court  that  there  is  fuch  a  record;  but  inaf-  1®  ^*\?**Vi- 
much  83  it  is  in  nature  of  a  conveyance,  the  partie  may'denie  J^^  ^pi*c<S 
tne  operation  thereof,  therefore  he  may  plead  mm  concejSi,  and  ^si,   Seignior' 
prove  in  evidence  that  the  k'mg  had  nothing  iu  the  thing  granted,  Berkeley'*  cafe, 
or  the  like,  and  fo  it  wus  adjudged.     But  to  return  to  Littleton:  36H.7. 11. b. 
AMiat  then?  fhalla  man  that  is  in  prifon  be  privileged  from  fuits  ^¥'?:  *t" 
of  outlawries  ?  Nothing  lelfe ;  for  if  the  tenant  or  defendant  be  ^\j^  c\  ' 
in  prifon,  be  Hiall  upon  motion,  by  order  of  the  court,  be  brought  sElit-liieriar. 
to  the  barre,  and  either  aniVer  according  to  law,  or  elfe  the  fame  lib.  6.  fol.  15. 
being  recorded,  the  law  fball  proceed  againll  him,  and  he  (hall  take  j^®"'*  *^''^*• 
co  advantage  of  his  imprifonment.  E/°Rot^5* 

.       .     -  Id  Bank  !e  Roy, 

"  A  mult6  fortiori."    Here  is  an  argument,  u  tntnon  ad  majttSf  inter  Eden,  Sc 
end  the  force  of  our  author's  argument  is  this:  If  a  man  in  prifon  Franklvn  Ac 
(bail  not  be  bound  by  a  recovene  by  default  for  want  of  anlwer  ^^^*^'  „.  ., 
in  coort  of  record  in  a  reall  a<^tion,  which  is  matter  of  record  (the  }.^f^\  ^'     *"  * 
height  and  (Iren^th  whereof  hath  beene  fomcwhat  touched)  d  tnuitb  7  h.  6.  38. 
fortiori^  adifcent  in  the  countrey,  which  is  matter  of  deed,  fliall  not  8  H.  6. 16. 
for  want  of  claime   binde  him  that  is  in  prifon.     And  as  the  argu-  ^*d«  Seft.  418. 
ment  d  minori  ad  nwjus  doth  ever  liold  (as  our  author  hath  alreadie 
tnld  tis)  affirmatively,  fo  the  argument  d  mctjori  ad  minus  doth  ever 
hold  negatively,  as  our  author  here  teacheth  us ;  and  the  reafon 
hereof  is  this,  quod  in  minor i  valet  j  valcbit  in  majon  ;  ct  quod  in 
mcfori  non  valet,  nee  vaUbit  in  minoti. 

**  Pur  ceo  que  il  ne  poit  alcr  lion  de  prifon,  4*c/'  By  this  it  ap- 
peareth,  that  a  man  iu  prifon  by  proceiTe  of  law  ought  to  be  kept 
in  falvd  et  arfid  cuftodid,  and  by  the  law  ought  not  to  goe  out, 
though  it  be  with  a  keeper,  and  with  the  leave  and  fuSerance  of 
the  gaoler :  but  yet  imprifonment  mud  be,  cujlodia^  et  non  pa:na  ; 
tot  career  ad  homnes  cujlodicndos,  non  adpuniendos  dari  debet. 

Sea.  439. 


ip  N  mefne  te  manner  ilfemble,  lou 

"^  home  eft  hon  du  royalme  enfer- 

tke  h  Toy^  pur  befoigne  del  royalme ffi 

tiet  ^  homefoit  diffeifie  quant  il  e/i  en 

fervice  te  roy,  f  et  le  dijjeifor  monft 

fnfie^  It  cUJfafeeefteanten  le  fervice  le 

^y*  7«^  ^^t  aifccnt  ne  grievcroit  le  dif- 

faj'ee;  mes  pur  ceo  que  il  nepuiljoii 

Jaire  continual  elaime,  ];  iljemble  a 

euT,  que  quant  il  ||  vietst  en  Engle* 

ierre,  it  poii  enter    fur  I'heire  le 

dijIJiifor, 

*  Ume  not  in  L.  and  M. 
f  €i  le  Sffiifor  moruf  fiffiit  le  i^eifte 
^emUeuUjervke  h  ref,  not  in  L.  and M, 


TN  the  fame  maner  it  feemeth, 
^  yiheve  a  man  is  oat  of  the  reahne 
in  the  kini^'s  fervice,  for  the  bufinefle 
of  the  rcalme,  if  fuch  a  one  be  dif- 
ieifed  when  hee  is  in  fervice  of  the 
king,  and  the  diifeiibr  dieth  feifed, 
8cc.  the  difTeifee  being  in  the  king's 
fervice,  that  fuch  difcent  (hall  not 
hurt  the  diifeifee ;  but  for  that  hee 
could  not  make  continuall  claiuie,  it 
feemes  to   them,    that  when  hee 

commeth 

%  dfr.  added  in  L.  and  M.  and  Rob. 
I  re^Mi^  L.  and  M. 


Lib.  3.     Cap.  7.     Of  Contimiall  Clalme.  SeGt.  439. 

diffiiforf  At.  Car  tiel  home  rever-  commeih  into  England,  he  ma  venter 
Jera  iin  utlagarie  J  pronounce  enters  upon  the  lieire  ot  the  diireifor,  &c. 
/i/y  durant  ie  temps  que  il  fuit  en  le  For  fuch  a  man  flial  reverfe  an  out- 
Jervice  le  roy^  i^c.  ergo,  i  multb  lawrie  pronounced  againft  him  dur- 
ioriioxXy  avera  aid  et  indempnitie per  ing  the  time  that  hee  was  in  the 
la  ley  en  Cauter  cafe^  Sfc,  king's  fervice,  &c.  therfore,  a  muftd 

fortiori y  he  (liall  have  aicl  and  indem- 
nitie  by  the  law  in  the  other  cafe,  &c. 

«Ttt.  Proteft.  **  TTORS  durovalmef'  (id  cjij  extra  rrgmim  ;  as  much  to  fay, 
46.  Vide  Sea.  as  out   of  the  power    of   the  king  of  En^iland  as  of  his 

?C^o^'^5  crownc  of  England:  for  if  a  man  be  upon  the  fea  of  England,  he 

5  Rep.  Coil-  '  ^^  within  the  kin^dom  or  realme   of  England,  and   within  the 

iiable'a  cafe.  ligetincc  of  the  king  of  England,  as  of  his  crowne  of  England. 

1  Roll.  Abr.  And  yet  altum  mare  is  out  ©f  the  jurifdi^ion  of  the  common  rnf{(\   K 1 

^^'^'K  ^  „  ^  law,  and  within  the  jurifdichon  of  the  lord  admirall,  whofe  L""      *     '-^ 

Rot.  >    g  j^*  '3  jurifdiction  is  verie  antient,  and  long  before  the  reigne  of  Eduard 

^'*'*  C  t5  h!  3!  *he  third,  as  fomc  have  fuppofed,  as  may  ap'peare  by  the  lawes  of 

Tcraps  E.  1.  Oteron,  (fo  called,  for  that  they  were  made  by  king  Richard  the  iirft 

Avowric  I9t.  when  he  was  there)  thi*t  there  had  beene  then  an  admirall  time  out 

?9^F  V^^^"*  of  minde,  and  by  many  other  antient  records  in  the  reignes  of  Hcnric 

a  Pat.  23  k  1.  ^^^'  third,  Eduard  the  firll,  and  Eduard  the  Iccond,  is  moll  ma* 

1  pars.  Pat.  nifcft. 

10  E.'«.  •       8  E.  a.    Coron.  399.    ..    Stanf.  PI.  Coron.  51. 

VideScft.  677.    *    See  hereafter  in  another  cafe,  which  Littleton  put  in  his  chapter 
(Hob.  212.)        of  Remitter ;  there  he  faith,  oujlcr  le  mere,  beyond  the  fea.    This 

great  officer  in  the  Saxon  language  is  called  Acn  mere  al,  (L  e.) 

over  all  the  fea,  prajcctns  maris,  Jixe  clajjis,  archit halajftis :  and  in 

antiert  time  the  oflice  of  the  admiraltie  was  called   a{ftodia  marines 

Aitglia:^  or  maritimw  Angliit,  ' 

3R.  3.Cont.  And  note  Li7//r/o/i  faith  not,  beyond  the  fea,  ox  extra  quatiior 

^F*°i*4if*  trtaria,  for  a  man  rciera  may  he  intra  quafuor  maria,  aud  yet  out 

*   '     *  of  the  realme  of  England.     But  intra  quatuor  rnaria,  or  extra,  is 

t:iken  by  conllru^lion  to  be  within  the  realme  of  England,  or  the 

dominions  ot  the  fame. 

But  here  a  queltion  may  be  demanded.  What  if  a  man  be  out  of 
the  realme,  and  a  recoverie  is  had  againft  him  in  a  prmeipe  by  de- 
fault, whether  Ihall  he  avoid  it  in  a  writ  of  error,  as  well  as  he 
Ihould  doe  the  outlawrie,  or  if  he  had  bcene  imprifoned  at  the  time 
of  fuch  recoverie  by  default  ?  And  it  feemeth  that  he  ftiall  not 
avoid  the  recoverie,  for  by  that  meanes  a  man  might  be  infinitely 
"  •  delayed  of  his  freehold  and  inheritance  whereof  the/la\v  hath  fo 
great  a  regard.  And  few  or  none  goe  over,  but  it  is  either  of  their 
owne  freewill,  or  by  fuit,  for  what  caufe  foever;  and  he  is  not  m 
that  cafe  without  his  ordinarie  remedie,  either  by  his  writ  of  higher 
nature,  or  by  a  quod  ei  dejorceat.  But  outlawrie  in  a  perfonall  action 
fliall  be  avoided  in  that  cafe,  quia  de  minimis  non  curat  tei,  and 
otherwife  he  Ihould  be  without  remedie.  Se*  Seftion  437,  and 
note  tlie  diverlitie  Ifetweene  that  cafe  of-the  imprifonbaent,  and 
this  of  being  beyond  fea.  And  Littleton  puttclh  the  cafe  of  im- 
prifonmeut,  aftd  omitteth  the  bcuig  beyond  fea  here ;  neither  have 

X^pn  ijl  sddtd  L«  and  M> 
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Of  Continuall  Claime. 
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I  ftene  any  book6  to  warrant,  that  he  that  is  beyond  fea  iliall  ia 
ihib  cafe  avoid  the  rccovcrie  by  dejfault. 

**  Kn  firrice  le  to\j!*    Braflon  fhcweth,  that  the  exception  of  Brad,  lib;  S. 
b!ng  beyond   fea  is,  quia  fiiit  in  ft  nil  to  domini  regis  ultra  mare^  foL436. 
til.  apiid  taltm  locujiiy  and  that  cafe  is  rleere  ;  but  you  fhall  heare 
tlif  opinion  of  Bration  iu  the  next  Sc<5tion,  where  hea  is  not  in  the 
iervicc  of  the  king. 


Sea.  440. 


JTEM,  auters  ont  dity  quejtafcun 
foits  hors  du  roi/alme,  coment  que 
il  nefoit  enfervice  ie  roj/ffi  tiel  home 
(pant  hors  de  le  royalme  ejl  dijjeifee 
tn  kne$  ou  tenements  deins  le  royalmey 
it  le  dijjeij'or  devi/feijie,  Sfc»  le  dijjeifee 
(jimnt  hon  du  roi/alme,  il  J'emble  a 
wi,  que  quant  le  dflJeiJee  vient  deiin 
l<i  rnjjQlmej  que  il  jA)it  *  enter  fur 
I'heire  le  difjeifor,  et  ceofembte  a  cut 
f^r  deux  canjes.  Un  e/i,  que  ccluy 
jue  eft  hors  du  roi/alme  ne  pott  aver 
(onujam  del diff'eifin  fait  a  lui/per  en- 
tfufiement  de  lej/,  nientpluis  que  chafe 
fait  hors  du  roj/alme  poit  ejire  try 
ddm  le  roj/alme  per  le  fereme^it  de 
^'-ietde  compeller  tiel  home  per  la 


ALSO,  others  have  faid,  that  if 
a  man  bee  out  of  the  realme, 
though  hee  bee  not  in  the  king's  fer- 
vice,  if  fuch  a  man  being  out  of  the 
rcahne  be  dilfeifed  of  lands  or  tene- 
ments within  the  realme,  and  the 
diflVifor  die  feifed,  &c.  thedifleifee 
being  out  of  the  realme,  it  feemeth 
unto  them,  that  when  the  diifeifee 
commeth  into  the  reuhne,  that  he 
may  well  enter  upon  the  heire  of  the 
difl'eifor,  Sec.  and  this  feemeth  unto 
them  for  two  caufes.  One  is,  that 
hee  that  is  out  of  the  realme  cannot 
have  knowledge  of  the  difleiiin  made 
unto  him  by  underftanding  of  the 
law,  J10  more  than  that  a  thing  done 


iei/defaire  continnallclaimey  lequel  out  of  tlie  realme  may  bee  tried 

P^r  I  mtendentent  de  le  leyne  puit  vithin  this  realme  by  the  oath  of 

'Tfr  afcun  notice  ou  conufance  de  tiel  1 2  men ;  and  to  oompell  fuch  a  maa 

^iSH^»>  ceo  ferra  inconvenient y  et  to  make  continuiiU  claime,  which 

fioffttement  quant  tiel  difjeifin  ejlfait  by  the  underftanding  of  the  law  can 

«/«y  quant  il  ejl  hors  du  royalme,  et  have  no  knowledge  or  conifance  of 

^^iiy  It  morantfeifie fait  quant  ilfuit  fuch  difleiiin  made  or  done,   this 

Aors  da  royalme:  car  en  tiel  cafe  il  (hall  be  inconvenient,  namely,  when 

w  foit  per  nul  poffihilily  folouque  fuch  a  dilfeifm  is  done  unto  him 

^'mmn  prefurnpt  ion  f aire  continual  when  he  was  out  of  the  realme,  and 

^kime;  mes  auterment  ferroit  fi  tiel  alfo  the  dyine:  feifed  was  done  when 


^jtifeefuit  deim  le  royalme  al  temps 
^i  It  difjeijinf  ou  al  temps  del  morant 
^  dijjeifour. 


he  was  out  of  the  realme:  for  in  fuch 
cafe  he  may  not  by  poliibilitie  after 
the  common  prefumptiun  make  con« 
tinuall  claime ;  but  otherwifc  it 
ftould  be*  if  the  difleifee  wcr^  within  the  realme  at  the  time  of  the  dif- 
'^ifin,  or  at  the  time  of  the  dying  feifed  of  the  dilTeifor. 

J^^D  herewith  the "  antient  law  of  England  is  agreeable  with  Braa.lib.5.fol. 
UttUton^  and  the  law  at  this  day.     So  as  it  is  vctus  ^  con-  ^^*  )^^^^' 
\l^y^  ^-i^ans  opinio,    Excufatur  etiam  quis  quhd  clameum  nan  appo-  215^*217.  FIct. 
^  fuerit,  lib.6.caj).6i^3 


*  fioi  added  in  L^  and  M.  and  Roh. 


f  t^c,  added  in  L.  and  M.  and  Roh. 
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13  H.  4.  Juerity  utji  Mo  tempore  litigii/uit  ultra  mare  qudcUnque  occajione. 

9  H ' !i^k  "^^^  ^^^^  ^^  ^^^  agreeable  with  our  yeare  bookes  ( i). 

91  il.  6.  Error  %7,    33  H.  6. 1.    21  H.  6. 34.    S6  H.  &  cap.  18.    i  ft  6  E.  6.  cap.  11. 

"  Nientpluis  que  cho/efait  kors  del  royalm  poet  efie  trie  deins  k 
45  E  3.  2  &  3.  ^^y^^'^P^^  leferement  de  la."  And  in  this  rule  of  law  there  is  warily 
Vide  Sect  lOJ.  *nd  truly  put  by  Littleton,  tbcfe  words,  f6y  the  oath  of  twelve  men) 

meaning  by  a  jury.  For  by  certificate  a  thing  done  beyond  lea 
(Ant.  74.  a,)  may  be  tried,  as  Littleton  himfelfe,  Seft.  io-2,  hath  fet  downe.  And 
(4 1  nit.  123.)  all  matters  done  out  of  the  realme  of  England  concerning  war,  com- 
1  H.  4.  cap.  14.  bate,  or  deeds  of  armes,  fhall  bee  tried  and  termmcd  before  the 
48E  3  2&S     co^^^^^G  *^d  marfliall  of  England,  before  whom  the  trial!  is  by 

witneffes,  or  by  combate,  and  their  proceeding  is  according  to  the 
civill  law,  and  not  by  the  oath  ef  twelve  men>  as  Littleton  here 
fpeaketh. 
(Dor.  Pla.209.)       This  rule  here  rehearfed  by  Littleton,  is  worthy  of  explication. 

If  an  alien  (for  example  borne  in  France)  bring  a  real]  adion, 
and  the  tenant  plead  tliat  the  demandant  is  an  alien  borne  under 
the  obedience  of  the  French  king,  and  out  of  the  leigeance  of  the 
king  of  England ;  /hall  this  cafe  want  triall  becaufe  the  matter  al- 
90  K.  X  aver-  Icaged  is  out  of  the  realme  ^  then  by  the  fidion  of  this  plea,  no  de- 
ineikT,  34.  maiidant  fhall  recover ;  therefore  in  this  cafe  the  demandant  (hall  re- 

MO  H^#f  «s  P^y*  '^^^  '^^  ^^  borne  at  fuch  a  place  in  England,  within  the  king's 
15  E  4. 15.  leigeance,  and  hereupon  a  jury  of  ii.  (hall  bee  charged,  and  if  they 
7H.6.15.'  hsLve  fnflicient  evidence  that  bee  was  borne  in  France,  or  in  any 
1 B.  3.  4.  other  place  ftut  of  the  realme,  then  (liall  they  finde  that  bee  was 

6  H.  7.  6.  borne  out  of  the  king's  alleagcance ;  and  if  they  have  fufficient  cvi- 

P^  ^i  •  p-      dence  that  he  was  borne  in  England,  or  Ireland,  or  Jcrnfey,  or  Jcr* 
29  AIT.  11.        fiy^  ^^  elfewhere  within  the  king's  obedience,  they  (hall  finde  r-g  j    K  ] 
13  E.  1.  roord.     that  he  was  born  within  the  king's  leigeance.      And  this  ^        '    '^ 
47.    I'i  H.  3.     hath  ever  liecne  the  pleading  and  manner  of  triall  in  that  cafe.  And 
ihid.  55.  ^Q  jj  jg  jy,  jj^g  ^.^jg  jjj^^  Littleton  here  putteth,  if  a  man,  in  avoyd- 

i7.  Cawin's'  *"^®  ^*^  ^*"^  ^^  ^  difccnt,  alleage  that  he  was  out  of  this  realme  in 
caic.  Li.  6.  f.  47.  Spaine,  at  the  time  of  levying  of  the  fme,  and  at  tlic  time  of  the  dif- 
Dowdale'i  cafe,  fclfin  and  difcent,  the  adverfe  party  may  alleage  that  he  was  at 

fuch  a  pliice  in  England,  &c.  whereupon  i(rue  (Inill  be  taken,  and 
then  in  evidence  he  may  prove  that  he  was  out  of  the  realme,  &c. 
which,  upon  fufficient  evidence,  the  jurie  ought  to  finde.  And  in 
both  thefe  cafes  and  the  like,  in  a  fpecial  verdift  the  jury  may  finde 
that  he  w^as  borne  beyond  fea,  or  was  beyond  fea  at  that  time,  &c. 
(7  Rep.  u,  S7.  The  flatute  of  25  JS.  3,  de  prodiiionibvs,  doth  declare,  that  it  is 
t'alv.  caie.)  treafon  by  the  common  law  to  adhere  to  the  enemies  of  the  king 
•  within  the  realme,  or  without,  if  bee  bee  thereof  provcablcmcnt 
attaint  of  overt  fa6l,  and  that  he  (hall  forfeit  all  his  lands,  &c.  A 
man  muft  not  imagine  that  feeing  by  the  comnion  law  declared  by 
authority  of  parliament,  that  adhering  to  the  king's  enemies  with- 
out the  realme,  is  high  treafon,  and  that  the  delinquent  may  be  at- 
tainted thereof,  &c.  that  this  (hould  want  triall,  for  then  the  judge- 
ment of  the  common  law,  and  declaration  of  the  parliament,  (liould 
be  illufory,  which  no  well  advifed  man  will  thtnke  in  a  matter  of  fo 
great  confequence.     But  certaine  it  is,  that  for  ncceflltie  fake,  the 

adherencie  without  the  realme  mufl  be  alleaged  m  fome  pl^^ 

°  within 

(1)  [See  Note  105.] 
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vithin  England.    And  if  upon  evidence  they  (hall  finde  any  adhe-  5  R.  2.  trialt 
fCAcie  oat  of  the  realise,  they  ihall  finde  the  delinquent  guilty.  ^^* 
But  mod  commonly  they  indited  him  (if  he  had  lands)  in  fome 
county  where  his  lands  did  lie,  that  were  to  be  forfeited ;  and  this, 
ts  appeareth  in  our  bookes,  was  the  common  ufe.    And  fo  it  is  de- 
clared by  the  ftatute  (•)  of  35  H.  8.  and  that  it  (hall  be  tried  by  (♦)  35  jj.  f. 
twelve  men  •i  the  couutie,  where  the  king^s  bench  (hall  (it,  and  he  cap.  ?. 
detennined  before  the  jullices  of  that  bench,  or  elfe  before  fuch  Smunford.  pi. 
commilEoners,  and  in  fuch  (hire  of  the  realme,  as  (hall  be  a(rigned  ??*  ^'    ^  . 
by  the  king's  majeilie's  commi(nony  and  this  (tatute  for  this  point  ^  ^'   ^'      '' 
remaines  in  force  at  this  day,  and  fo  it  was  refolved  [a]  by  all  the  [a]  33  Eli^.. 
judges  in  my  time,  viz,  in  33  Eliz,  in  the  cafe  of  Orurcke.  And  anno  *^*^«  Omrke. 
[i]  34  Eliz.  in  fir  John  Perot's  cafe  done  in  Ireland,  for  that  is  out  of  [b]  34  Elis. 
the  realme  of  England,  and  the  cafe  [c]  in  Mich,  19  4*  20  Eliz.  was  c*f«  dc  Sir  J»1jh 
ttterly  denied,  and  (ir  Chrijtophcr  Wray  himfelfe  (who  is  fuppofed  to  ^^y^^  h  19  & 
give  his  opinion  in  that  cafe)  protciled  that  he  never  gave  any  fuch  £o  £li!& 
opinion,  hot  did  hold  the  contrary.    When  part  of  the  a^,  efpecially  Dirr  SGO, 
the  originall,  is  done  in  England,  and  part  out  of  the  realme,  that  (So  H.  6.  B.) 
part  that  is  to  be  performed  out  of  the  realme,  if  ifiue  be  taken  ^  ^  ^*  ^• 
thereopon,  (hall  be  tried  here  by  12  men;  and  thofe  twelve  men  1 V  3^4^ 
iittll  come  out  of  the  place  where  the  writ  is  brought.     For  exam- 
pie,  (which  ever  doth  illuftrate)  it  was  covenanted  by  indenture, 
W  charter  party,  that  a  (hip  (hould  fayle  from  Blackncy  baveo  in 
N'oribike,  to  Muttrcl  in  Spiune,  and  there  remaine  by  certaine 
iiyes. 

In  anadion  of  covenant  brought  upon  this  charter  party,  the  in-  (1  HoH.  ^3f. 
dentarc  was  alleaged  to  be  made  at  Thetford  in  the  county  of  Nor-  {iJ/A)  \lt^' 
folke,  and  upon  pleading,  the  ilTne  was  joyned,  whether  the  faid  7  Rep*  2,  a. 
flap  remained  at  Muttrel  in  Spaiue  by  the  faid  certaine  dayes.  And  Sid,  367.' 
it  was  adjudged  that  this  iflue  Ihould  be  tried  at  Thetford,  where  Lut.  700. 710. 
tbe  adion  was  brought,  becaufe  there  the  contra^  tooke  his  ori-  ^^O 
pnall  by  making  of  the  charter  partis,  and  fo  hath  it  beene  often  T*^^}^.  iSEhV 
«djodged  m  fuch  like  cafe.  coyenant  iuter 

An  obligatiop  made 'beyond  the  feas  may  be  fued  here  in  Eng-  Kvangeliit  Cou* 
1^.  in  what  place  the  plaintife  will.     What  then  if  it  beare  date  (Untine  pi.  & 
It  Bordeaux  in  France,  where  (hall  it.  be  fued  ?  And  onfwer  is  ""g^gyn  de- 
njadc,  that  it  may  be  alleaged  to  be  made  in  qtiodam  loco  vocat'  ifing^'^ncl.* 
Burdemu  in  France,  in  IJlmgton  in  the  county  of  Middle/ex,  and  Li.  6.  f.  47. 
there  it' Audi  be  tried,  for  whether  there  be  fuch  a  place  in  J/Hngton  Dowdale's  cafe, 
•ftto,  is  not  traverfable  in  that  cafe.    Thefe  points  are  necefl'ary  Vi<L3-«H.6.25» 
to  be  knowne  in  refpeA  of  the  variety  of  opinions  in  our  bodkes.  JJ  ^  ^*  ^' 
And  of  thefe  thus  much  (hall  fuffice,  and  now  is  Littleton  worthy  to  2  £.  9.  oblige 
^  heard.  tioni5. 

(f  Cro.  re,  Sid.  3S8  Hob.  11.) 

"  Per  eniendemeni  de  le  ley!*     Vide^  for  intendement  of  law,  5efi.  Entendemettt 
!9, 100.  1 10. 293.  377,  393, 406,  367, 4&1, 463,  dec,  439.  **«  ^«  '«y' 

**  teoferra  tnconvenient."    Here  alfo,  aa  hath  beene  oflen  fidd^  Vide  Sod.  i69, 
^ft9n^  that  argimentum  ab  inconvemtnti,  is  (htmg  in  law. 

'*  Awtermemt  ejtjt  le  difeifeefuit  dem  le  royahne  al  tempt  del  dif- 
fi^  tfcr  So  as  if  a  man  be  dKTeifed  before  he  goeth  over  Tea,  or 
■nnmeth  into  the- realme  againe  before  the  difcent,  the  difcet^t  ihaU 
Wic  away  his  cntrie* 

Seft. 


Lib.  3.     Cap.  7.     Of  Continuall  Claime.  Se6t.  441. 


Scft.  441. 


[262.  a. 


TTN  auter  matter  ilb  cllcgcont  pur 
prover  que  devant  le jiatuUJait 
en  le  temps  de  rou  E.  3.  an  *  34. 
cap.  16,  de  Jon  rmgney  per  quel  e/- 
tatute  nonclaime  ejte  oujte,  Sfc.  le  tey 
fuit  tielf  que  Ji  tin  Jinefoit  levy  de 
certaine  terres  ou  tenentents,  Ji  ajcttn 
que  fuit  eflrange  aljineavait  droit 
d*aver  et  recover  mefmes  les  terres  ou 
tenements^  s'il  ne  venujl  et  Jifl  fun 
claime  a  ceo  deins  ran  et  lejour  pro- 
cheineapreslejine  levie,  iljerra  barre 
a  touts  jours,  quia  diceoatur,  finis 
fin^m  iitibus  imponebat.  Et  que 
la  leiffuit  iiel^  ii  eft  prove  per  i  ef 
.  tatute  de  Wefiminfter  2.  De  dotiis 
conditionalibusy  lou  il  eft  parte  que 
jifinefoit  levie  de  les  tenements  en 
taile,  ofc.  qu5d  finis  ipfo  jure  fit  nul- 
luSy  nee  habeant  haeredes,  aut  illi  ad 
quoa  fpcdiat  reverfio  (licet  fuerint 
plen®  statis  in  AngliS.,  et  extra  pri- 
ibnam)  necellitat'  apponere  clame- 
um  fuuoiy  f  &c.  ij/int  ceo  prove, 
que  fi  un  eftrange  home  que  avoit 
droit  a  Us  tenements,  silfuit  hnrs  dc 
royalmc  al  temps  del  Jiue  tevic,  &;c. 
riavera  dammage,  coment  que  it  ne 
Jillfon  claime,  S^c.  coment  que  tieljine 
fuit  matter  de  record:  per  greinder 
reafon  ilfemblea  eux,  que  un  diffeifm 
et  difcent  que  eft  matter  en  fait,  ne 
iffint  trope  greevera  celuy  que  fuit 
diljeifie  quant  ilfuit  liors  du  royalme 
at  temps  de  diffeifin,  et  auxy  al  temps 
que  le  dijjhifor  rnomji  fcijie,  S^c.  mes 
que  il  bien  poit  enter,  nient  contri^ 
Jieant  tiel  dijcefit  J. 


'  A  NO T H  E R  matter  they  allcage 
for  a  prooi'e  that  before  the  Sta- 
tute of  king  Edward  the  Third,  made 
the  34th  yeare  of  his  reigne,  by 
which  ftatute  non-claim  is  oufted, 
&.C.  the  law  was  fuch,  that  if  a  fine 
were  levied  of  certaine  lands  or  te- 
nements, if  any  that  was  a  flranger 
to  the  fine  had  right  to  have  and  to 
recover  the  fame  lands  or  tenements, 
if  he  came  not  and  made  his  claime 
thereof  within  a  yeare  and  a  day 
next  after  the  fine  levied,  he  (hall  be 
barred  for  ever,  quia  dicebatur  quod 

finis  Jinem  Iitibus  imponebat •  And 
that  law  was  fuch,  it  is  proved  by 
the  flatute  of  Weil,  the  2.  De  donis 
conditionalibus^  where  it  is  fpoken 
if  the  fine  bee  levied  of  tenements 
given  in  the  taile,  &c.  quod  finis 
ipfo  jure  fit  riul/us,  nee  ftabeant  hie- 
redes,  aut  illi  ad  quos  fpettat  reverfio 
(licet  plenm  atutis  fuerint  in  Anglia, 
et  extra prifonam)  neceffitat'  apponere 
ctameum  J'unm,  See  it  is  proved 
that  il"  a  ftranger  that  hath  right  im- 
to  the  tenements,  if  he  were  out  of 
the  rcalrae  at  the  time  of  the  fine 
levied,  Sccfhall  have  no  dammage, 
though  that  hec  made  not  his  claim, 
&c.  though  that  fuch  fine  was  mat- 
ter of  record :  by  greater  reafon  it 
feemeth  unto  them,  that  a  diffeifin 
mid  difcent  that  is  iuatter  in  deed^ 
fhall  not  fo  orrieve  him  that  was  dif- 
feifed  when  he  was  out  of  the  realme 
at  the  time  of  that  diflfeifin,  and  alfo 
at  the  time  that  the  difleifor  died 
feifed/Scc»  'but  that  he  may  well  enter,  notwithflanding  fuch  difcent. 

34  E. 3.  cap.  16.  JJ  ^^  ^ ^  '^  appcareth,  what  the  common  law  was  before  tke  faid 
(Ant.  254.  b.)  flatute,  for  non-clayme  upon  a  fine  levied.      But  now  fmce 

4  H.  7.  cap.  «4.  Littleton  wrote,  by  the  flatute  of  4  H.  7,  five  yeares  after  procla- 
See  as  well  this  mations  made  upon  the  fine  are  given  to  him  that  right  hath  to 
tute"of  32^H^T  °^^®  ***^  claime,  or  purfue  his  action,  where  the  common  law  gav* 


*  34-*  ^ap»  16.  not  in  L.  and  M.  nor  Roh.       %  iff.  added  in  Lt  and  M.  and  Rok 
t  IJTc.  not  in  L»  and  M<  nor  Rob. 
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Lim  but  a  jeare  and  a  day.    But  thisftatute  of  4//.  7.  extends  cap.  36.  well  cx- 
only  to  fiHes,  and  not  to  nou-rlairae  upon  a  judgement  in  a  writ  of  pounded  in  my 
hgiir,  and  therefore  the  faid  ftatute  of  34  E.  3.  here  cited  by  Lit-    Lib^g^'foi  $4 
(Utoitf  which  oufteth  non-claiine  only  to  fines  levied,  extendeth   85,  &c.  cafe  del 
not  to  a  jiul^eincut  in  a  writ  of  right  at  this  day,  and  therefore   fines  per  totum. 
the  common  law  in  that  cafe  remaineth  to  this  day,  riz.  that  claime   hb.  i.  foK  96, 
rawft  bee  made  within   a  yeare  and  a  day  after  judgement  (1).   ^^[•"'i^l*!'*''?^* 
Alfo  if  a  fine  be  levied  without  proclamations,  or  without  fo  many  g.^^'  jjingii^nVV 
as  the  law  requirelh,  then  the  (latute  of  non-claime  doth  extend  to  cafe.  lib.  8.  fof. 
fach  a  fine.  100.  Leehford's 

cafe.  Lib.  9i  fol.  139, 140,  Ml.  Beamnond's  cafe.  Lib.  10.  fol.  49.  b.  Lampot's  cafe, 
and  99.  «.      Lib.  9.  fol.  105.  106.    JVIargaret  Podgcr*8  cafe.      Lib.  5.  fol.  1 W.  SatTyu's 

caff.  Lib.  10.  96,  97.  St^ymour's  cafe.  Lib.  8.  fol.  72.  GroQeye's  cafe.  Lib.  11. 
fol.  6^.  71.  78,  PI.  Com.  in  Smith's  And  Staph  cafe,  and  io  Stowe's  cafe,  and  Howel'a 
caf**,  and  Glanvil,  li.  13.  cap.  11.  Bra^.  45.5.  Flela,  lib.  6.  cap.  53.  Brit.  tld. 
(4 IL  7 .  c.  24.     3i  U.  ».  c.  36.     9  Cao.  101.  226.) 

"  Dicebatur^finiSf  quiafinem  litihus  imponebatr  (2)  Here  you  may  W  Glanvil. 
olferve  the  etyinolq^ie  of  a  fine.     And  herewith  agreeth  [a]  anti-  g^^'  ^*|^'^" 
quity:  Finis  ideio  diciiur^nalis  concordia,  quia  imponitjinem  litibus,  f^i  ^^^  ' 
Ami  after  the  example  [h]  of  Liitkton,  it  is  good  to  .fearch  out  the  Fleta,  lib.  6. 
ttymulcgic  or  right  derivation  of  words;  for  ignor  at  is  tcrminisig"  cap.  52,53. 
nvratur  tt  ars.  as  huth  beene  often  ohfcrved  in  other  places.     And  WEiymologie?, 
uie  civilians  call  this  judiciull  concord,  trmifacHonem  judicialem  de  y.j  ^^^  7.^ 

rtiiPTHohd'u  174. 194.  44L 

520.  592. 

't.f^r,  u  -|    "  Licet  fucrit  plena  cttatis  in  Anglid^  et  extra  prifonam*' 
"^^'  "-J  In  tUis  ad  of  1 3  4i.  1.  De  donis  conditionalibus  is  one  omit-  ^3  g  1*.'^*"'*' 
ted,  who  is  added  in  the  ftaUite  De  mode  lexandi  Jinisy  viz*  etfanm 
memi'i^e.    [c]  Eut  a  fem-covert  had  no  privilege  of  non-claime  at   [c]  PI.  Cora. 
tb«  common  law,  as  fome  have  faid,  becaufe  fhe  had  a  huft)and  that  Stowcl's  cafe, 
might  make  claime  for  her.     But  yet  BraSioji  faith,  Item  excufatur  ^\      ...   ^ 
w  qucc  fub  poteftatc  •iiiri  fuppofita^  qubd  clameum  non  appo/uerit  (q^\^^*  *      ' 
to  niitlere  pojity  an^  citeth  a  judgement  in  the   point,  Trin,  Britt.fu.2l6.b.- 
4  n.  3.  in  Cu/ins  cafe.     But  Fleta  faiUi,  Excufattw  Ji  fuerit  uxor  Fleta,  kb.  6. 
dliunjiis,  Ji  fucrit  per  virum  impedita^  qubd  nan  potuit  apponere  cla-  ^■*  5^- 
•WW.    Alfo  they  in  revexfion  or  remainder  expe^ant  upon  any 
«t*tate  of  freehold  were  barred  by  the  common  law ;  and  yet  they 
could  make  no  claimo,  l)ecaufe>  as  hath  beene  faid,  it  belonged  to 
the  particular  tcnaut,  and  not  to  them,  becaufe  their  entry  was  not 
lawfuil ;  which  was  one  of  the  principall  caufes  of  making  of  the 
t^idiututeof  34  £.3*  which  ouAed  hoii-claime.     But  thefe  cafes  (4H.'7.  c.24. 
of  (overture,  and  of  them  in  reverfion  and  remainder,  aie  now  with-  32  H.  8.  c.  36« 
^^  queftioo  holp^ii,  and  juft  provifion  made  for  the  faving  of  their  2  Inft.  516.) 
nghu  a^d  tit}e9  by  the  faid  iiatute  of  4  if.  7.  aa  by  the  faid  a£k 
SP«areth. 


Sea.  442. 

TTEM,  qtmr^fi  homefoH  diffei*  A  LSO,  inquire  if  a  man  be  dil?- 

Jfe,el it arraigne  un  qffife  envers  le  "^  feifed,  and  be  amdene  an  aflife 

iiu^foTj  it  le$  recognitors  de  le  ajfife  againft  the  difleifor,  and  the  recog« 

ckaunta  niton 

(t)  [S«  N«t«  .a9(.l  (>}  CSi*  Note  S07.] 
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fchaunta  vvr  le  plaintifcj  et  lexjuf- 
ttces  d'ajjije  voyle  efire  advifla  de  lour 
judgment,  tanqun  al  jfrockein  affile, 
4rc.  et  en  Xle  dcmeniien  le  dimnjar 
morufi  feifte,  tfc.  fi  le  ditfuit  del  of- 
fije  jerra}ji  pru  en  ley  pur  le  dit  dif- 
jeifeeun  tontinuall  cfakne,  eniant  que 
nul  default fuit  en  luy,  §  ifc. 


nitors  of  the  aflife  chante  (i)  for  the 
plaintife,  and  the  juftices  of  aflife 
will  bee  advifod  of  their  judgements 
untill  the  next  aflife^  &c.  and  in  the 
meane  (eafon  the  dilTeilbr  dieth  feif- 
ed,  8cc.  yet  the  faid  fuit  of  the  aflife 
fball  bee  taken  in  law  for  the  diflei- 
fee  a  continuall  claime,  infomuch 
that  no  default  was  m  him,  &c. 


(lORep,130.) 


c.  t4,  towardi 
the  end. 
StarX  pi.  cor. 
.105  C. 

3  H.  7.  ct.  1. 

Vid.  Sea  514. 
>«S3.S34.  Mag- 
na Cbuta,.'»0 
TV. «.  ca.5.d0. 
39.    Stat.de 
Ebor.ea.  3,4. 
Artie.  Sup.  Cart. 
Ca.  10. 

4E.3.  ca.  11. 
7R.  f.  ca.4. 
27E.1.  de 
fiaibos  ca.  4. 
S8  £.  1.  de 
app«ilati«. 

4  £.  3.  CM,  f. 

5  H.  5.  ca.  8. 
3  H.  5.  ca.  7. 
13H.4.ca.7. 
North. 

9  E.  3.  ca.  3. 
9  K  3.  ca.  5. 
14  H.  6.  ca.  1. 
21  H.<;.ca.iO. 
9H.7.ci,l. 


'*  JRRAIGNE  unajfifer  To  arraignc  the  aflife  is  to  caufe 
the  tenaiit  to  be  called  to  make  the  plaint,  and  to  fet  th^ 
caufe  in  iuch  order  as  the  tenant  may  bee  enforced  to  aofwer  there- 
imto ;  and  is  derived  of  the  French  word  arraigner^  which  fignifieth 
to  order  or  fet  in  right  place.  An  arraignment  is  fometime  called 
an  aftitntion*  of  the  verbe  ajitvo^  compounded  of  ad  and  Jatuo, 
that  is,  to  place  or  fet  in  order  one  by  another.  In  the  fame  fenfe 
that  JJttUton  here  ufeth  it,  it  is  ufed  when  an  appeale  is  r^/^^  .1 
arraigned,  both  which  are  arraigned  in  French,  but  entred  ^  3'  *'' 
in  Latin.  And  it  is  to  bee  obferved,  that  Littleton  faith  here  or- 
TQigne  UH  aJP/e,  and  faith  not  that  the  tenant  is  arraigried ;  and  fo 
of  the  appeale ;  for  thefe  are  the  faits  of  the  fubjedV,  and  no  man-is 
laid  to  be  arraigned,  but  merely  at  the  fuit  of  the  king,  upon  an 
enditement  found  againft  him,  or  other  record  wherewith  he  is 
charged.  And  there  the  arrslignment  of  the  prifoner  is  to  take  order 
that  he  appeare,  and  for  the  certainty  of  the  perfon  tt  hold  up  his 
hand,  and  to  plead  a  fuflicient  plea  to  the  enditement  or  other 
record,  whereupon  they  which  follow  for  the  king  may  orderly 
proceed. 

"  Jvfticcs  iVaJjffe'*  Juftices  of  affife  are  afligned  and  conftitufed 
by  the  king  of  the  judges  and  fages  of  the  law,  and  are  called  juf- 
tices of  aflife,  for  that  the  writs  of  aflife  of  novel  dijeijtn,  (which 
in  former  times  were  accounted  f^ina  remedia,  and  very  frequent 
and  common)  were  returnable  before  them  to  he  taken  in  their 
proper  counties  twice  every  yeare  at  the  lead,  whereupon  they  bad 
authority  to  give  judgment  and  award  feifin  and  execution:  and 
therefore  both  for  the  number  of  them  in  times  pail,  and  for  the 
greater  authority  they  had  then  as  juftices  of  ni/i  print  (which  was 
to  trie  iflties  only,  except  in  quare  impedity  and  aflifes  de  darreinepre- 
fcntmentf  in  which  cafes  the  juftices  of  mfiprius  might  give  judg- 
ment) they  were  denominated  juftices  of  amfes :  and  divers  a^s  of 
parliament  have  given  to  them  great  authority  both  in  criminall 
caufcs  and  common  pleas.  Thefe  juftices  of  aiEfe  have  alfo  com- 
miflions  of  oter  and  terminer^  of  gaole  delivery  and  of  the  peace,  of 
aflbciation,  and  Ji  non  omnes  throughout  tbeir  whole  circaits,  fo  as 
they  are  armed  with  ample,  provident,  but  yet  ordinary  jnrifdidion; 
for  all  their  commiffions  are  bounded  with  this  exprefie  limitation, 
fa6iuri  quod  ad  jujlitiam  pertinct  fccundum  legem  et  con/uetudinem 
AngUcs,    And  in  former  time,  according  to  |he  origmall  xnftitutioi 

and- 


f  chaunta'^^bauMlimtf  in  L.  and  M.        j|  frU  not  in  L.  and  M.  nor  Rob. 
and  cbantfr9Mt  in  Roh.  §  &c,  not  in  L.  and  M«  nor  Rok 

%  It  not  in  it.  tat  M.  ^ 

(t)  f«  r,  flod,  or  give  their  verdlft. 
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and  their  commiflion^  both  the  juftices  joined  both  in  comihon  pleas  S3  fl.  8.  c.  9. 
'and  pleas  of  the  crowne.  ^*  ^  '^'^  *^-  ®' 

*  ca.  14.. 

S  &  3  £  6.  ca.  94.     1  E.  6.  ca.  7.     S  Mar.  Dier  09.    5  &  4  EUs.     Dier  205. 
(F.  N.  B.  246.  c.  4w     Inf.  161.) 


ft       *  '.  I 


"  Si  if  ditfuit  del  qffi/eferra  pnfe  en  let/,  SfC,  un  Coniinnal  claime 
And  it  is  holden  at  this  day  that  it  fhall  amount  to  a  clcumc,  for 
that  there  was  no  default  in  him,  as  LitUeton*  faith,     [ri]  Some,  [d]  See  before 
have  objected,  that  if  the  bringing  of  an  alTife  fhould  amoimt  to  intbiachaptev 
coatlimall  claime^  and  every  continuall  ciai me  made  by  thedifleifee  ^f^^  l^f- 
Tcll  the  pofl'efliou  and  freehold  in  him,  therefore  if  bringing  the  aflife,  r^-^^jL  8 
&c.  ihould  amount  to  a  continuall  claime,  that  then  the  writ  fliould  14  £d.  s.  14.) 
abate.    But  hereunto  it  hath  beenc  anfwered  in  this  chapter,  that  a  (Aut.  ^53.  b.> 
coat'muall  claime  is  an  entry  by  conilrudion  of  law  fof  the  advan*^ 
tage  of  the  diffeifee,  but  not  for  his  difadvantage. 

Id  a  writ  of  entry /wr  dijfeifin  againft  one,  fuppofmg  that  he  had  %4  r  S,  fs. 
not  entred  but  by  5.  who  difleifed  him,  the  tenant  faid  that  S,  died  9  E.  9.  age.  141. 
feifed,  and  the  land  dcfccnded  to  hi^u,  and  prayed  his  age ;  the   ^^  ^-  ^• 
plaintife  counterpleaded  his  age,  for  that  he  arraigned  an  afTife  ^""_^^»"pl«a  de 
againft  S,  who  died  hanging .  the  aflife,  and  he  was  oufted  of  his  ^*'*  ^' 
age,  for  that  the  bringing  of  the  aiUfe  amounted  to  a  claime. 

If  tenant  indower  alien  in  fee  with  warranty,  .and  the  heire  in  the  is  e.  5.  tit. 
reverfion  being  a  writ  of  entry  in  cafti  prcrcifoy  SfC,  and  hanging  garrantie:6f. 
the  plea  the  tenant  dieth,  the  heire  (hall  not  be  rebutted  or  barred 
W  this  warranty^  for  that  the  praecipe  did  amount  to  a  continuall 
clume.     And  herewith  agreelh  (*)  antiquity  :  Et  Ji  clamevm  non  (•)  FIe(a,lib.  6. 
sppjfaerity/u(ficit  tamenji  ille  vcl  anlectjjhr  Jam  fdciat  quod  fantun-  ca.  59. 
dem  valeatf  vtjiplacitum  movent  icnentem  vtlfecerit  rem  litigiofam  $  Bra6i.Ub.  i. 
^mficiit  plus  eftfaflo  appellare  quhm  •cerbo^  ita  plus  cfi  clamcum  ap-         .' 
poRtrefadlo  quim  rerbo:  et  ad  hocfacit  dd  termino  Sanflic  Trinitaiis, 
a^o  regni  regis  H.  3.  15.  in  com.  Hunt,  dc  quddam  Guldeburgd,  cui 
o^jtHumfuii^  4jubd  clameum  non  appofmt,  ct  ip/u  refpondif,  quod  fecit 
pod  tantundem  valet ,  quia  tempore  finis  J  atti  implacitaiit  tcnentcm 
fer  aliud  brer^,  SfC. 

If  the  goods  of  a  vllleine  (before  any  feifure  made  by  the  sse.  j. 
Wd)  be  diftreined,  the  lord  may  have  a  replevyu  ;  and  noiwith-  .  RopleViii.  45. 
lauding  before  the  bringing  of  the  writ  he  had.no  property,  yet  4«E.  5.  J8.  b» 
the  very  bringing  of  the  writ  doth  amount  to  a  claime  of  the  ^  ^'  ^'  ^^* 
goods,  and  veft<2th  the  property  in  the  lord. 

"  Entant  que  nut  default  fuit  en  luy,  4'C."  Hereby  it  is  iraplyed, 
that  our  author  inclined  to  this  opinion,  that  itihould  amount  to 
&  claime,  for  that  no  default  was  in  him  ;  et  nemo  debet  rem  fuatti 
i^fadoaut  d^eBufuo  antitterc,  as  the  rule  is. 


[%  b.] 


Se6l.  443. 


JTEMf  qn^rejtun  abbe  de  im  A  LSO,  inquire  if  an  abbot  of  a 

fwmajierie  moruft,  et  durant  le  '^  monafterie  die,  and  during  the 

tempi  de  vacation  un  home  torcioufe-  time  of  vacation  a  man  wrongfully 

^ni^  enter  en  certaine  parcel  de  ten'e  entret^i  in  certaine  parcels  of  land  of 

^^nonafteryfclaymantlattrrealw/  the  monafterie,  claiming' the  land 

et  VBt9 

Vot.  IL  M 
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et  ufes  heires,  et  de  tiel  eftate  moruji    unto  him  and  his  heires,  and  of  that 
""■        *    "         '*''      ''       ''     '  '        eftate  dieth  feifedy  and  the  land  de« 

fcendeth  unto  his  heiresi  and  aftei^ 
that  an  abbotis  chofen^and  made  ab^ 
bot  of  the  monafteriei  a  queftion  is, 
if  the  abbot  mayenier  upon  theheire 
or  not.  And  it  feemeth  to  fome,  that 
the  abbot  may  well  enter  in  this  cafe, 
for  this,  that  the  covent  in  time  of 
vacation  was  no  perfon  able  to  make 
continual!  claime ;  for  no  more  thad 
they  be  perfonable  to  fue  an  adiion, 
no  more  be  they  able  to  make  conti- 
nuall claime,  for  the  covent  is  but  a 
dead  bodie  without  head ;  for  in  time 
of  vacation  a  ^rant  made  unto  them 
is  void  ;  and  in  this  cafe  an  abbot 
may  not  have  a  writ  of  entrk  upon 
dijjeijin  againft  the  heire,  tor  this, 
that  hee  was  never  difTeifed.  And 
if  the  abbot  may  not  enter  in  this 
cafe,  then  hee  (hall  bee  pat  into  his 
writ  of  right,  8lc.  whico  Ihall  bee 
hard  for  the  houfe:  by  which  it 
feemeth  to  them,  that  the  abbot 
may  well  enter,  &c. 

Quaras  de  dubijs,  legem  bene  dif* 
cerefi  vis: 

Quarere  datfapere,  quajunt  leg> 
tima  veri* 


feijie^  et  la  terre  difcendi/tajbn  heire^ 
et  puis  apres  tin  •  e/i  eleS,  etfait  abbe 
de  me/me  la  monafterie^  fi  +  mefme 
Vabbepoit  enter  fur  le  heire  ou  nemy. 
Etiljemble  a  afcuns,que  Vabbe  bien 
poit  enter  en  ceo  cas,  pur  ceo  que  le 
covent  en  temps  de  vacance  ne  fuit 
qfcun  perfon  able  defaire  continual 
'sclaime ;  car  nient  phtis  que  Us  font 
perfonable  de  %  fuer  aQion^  nient 
pluis  Us  font  able  de  /aire  continual 
claime,  car  le  covent  |  n*e/i  forfque  \\ 
vnmort  corps  fans  te/le ;  car  en  temps 
de  vacation  un  graunt  fait  a  eux,ou 
per  eux,  ejl  void ;  et  en  cefi  cafe  l^abbe 
ne  poit  aver  brief e  d'entre*  fur  dif- 
feraneTiven  le  heire,pur  ceo  que  il  ne 
fuit  unques  dijfeifep,  Etjil  abbe  ne 
puiffbit  enter  en  ceo  cafe,  danques  il 
ferra  mis  afon  brief e  de  droits  +  ^c* 
lequelferratrope  mire  pur  le  meafon: 
per  quefemble  a  eux,  que  Vabbe  bien 
poit  enter  J  Sfc. 


OuleYa^  de  dubiid,  legem  bene 
difcere  fi  vis : 

Quaerere  dnt  fapere,  quse  funt 
legitima  verfe  ^. 


(Poft.  3S1.  a. 
S4i.  b.  345.  a.) 
(Dyer  71.  ft.) 
(9  koU.  Abr. 
3S9.) 


Ifferleb.  cap.  98 
<5  Rep.  $1.) 

tF.  N,  B.  54.  m. 
W\  3.  cap.  5*) 


PJERB,  fiift,  it  is.  to  be  observed,  that  albeit 'the  freebold 
aud  inheritance  is  in  this  cafe  in  no  perfon,  bat  in  abeyance 
or  in  confideration  of  law,  yet  an  entrie  and  claime  by  one  that 
hath  no  right  fhali  gaine  the  inheritance  by  wrong.  For  here  LU'^ 
thton  faith,  and  of  fuch  eflate  died  feifed,  &c.  And  fo  it  is  in 
cafe  of  a  bifhop,  parfon,  vicar,  prebend,  or  any  other  fole  corpo- 
ration.   And  in  the  ftatute  of  MerUbridge  it  is  csiled  an  intrufion. 

Secondly,  that  feeing  by  the  death  of  the  abbot  (which  is  the 
aft  of  God)  no  perfon  is  able  to  make  continuall  claime,  there- 
fore ti  difcent  during  that  time  (hall  not  pr^udice  tlie  fncceflbr ; 
for,  as  hath  beene  faid,  Impotentia  excufat  legem.  If  an  ufurpation 
bee  had  to  a  church  in  time  of  vacation,  this  (hall  not  prejudice 
the  fuccelTor,  to  put  him  out  of  poflellion,  but  that  at  the  next 
avoidance  hee  ihall  prefent. 

"^Niewt 


*  ahli  added  L.  and  M.  and  Roh. 
t  mgfmi  aot  in  L.  a^d  M.  oor  Rob. 
Afiur^fm'9^  L.  and  M.  and  Ro^ 
S  »*^— $^,  L.  and  M.  a»4Boii, 


II  comi  added  L.  and  M.  and  Roh. 
4-  9c.  not  in  L.  and  M. 
%  veri  not  in  L.  and  M.  nor  is  any  part 
«f  thefc  two  vcifcf  in  the  Camb.  MSS* 
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"  Nie/it  pluis  que  ih  font  able  dc.faer  a&icm,  Sfd'    Here  that  (8  Rep.  8d. 
which  hath  in  this  chapter  beeoe  faid  is  confirmedy  vizi  That  the  "^^^  ^^*  **•) 
entrie  or  continuall. ciaime  muft  purfue  the  adlion, 

"  Car  U  cavent  n^forfqueun  mart  per/on^  Spc/^  This  is  rath 
tna^  but  not  unica :  for  though  the  reft  of  the  corporation  be  no 
mort  perfonSy  as  the  chapter  in  cafe  of  deane  and  chapter,  or  the 
commondtie  in  cafe  of  mayor  and  commonaltie ;  yet  cannot  they 
vfaen  there  is  no  deane  or  maior  make  claime,  becaufe  they  have 
oelther  abilitie  nor  capacitie  to  take  or  to  fue  any  adion,  as  our 
author  here  faith,  , 

[261.  a.1    **  ^^  ^  temps  de  vacation  ungrauntfait  a  eux  ou  per  euxy  9  h.  7.  IS, 

^   ^     ^ejl  voidy  SpcJ'    And  the  reafon  is,  becaufe  the  body  politique  40  AiT.  f  6. 

which  is  cajiable,  is  not  complete,  but  wanteth  the  head.    But  this  ^  ^'^ 

is  to  btunderilood  of  an  immediate  grant;  for  if  duri«gtfie  vacation  ^"^■°^«.^* 

of  the  abathie  of  Dale,  a  leafe  for  life,  or  a  gift  in  taile  be  made,  the  (P®*-  ^TS.) 

remainder  to  the  abbot  of  Dale  aod  his  fucce0brs,  this  remainder  is  (Ant.  239.  a.) 
good,  if  thf  re  be  an  abbot  made  during  the  particular  eflate^ 

If  there  be  noaior  and  commonaltie  of  JD.  and  the  maior  dieth,  a  /lO  Rep.  %. 

graunt  made  to  the  maior  and  commonaltie  of  D.  is  void  for  the  Ant.  8i  «50,  a» 

caufe  aforefaid ;  but  in  that  cafe,  If  a  leafe  for  life  be  made,  the  re-  fu'^Q  t«„_ 

nainder  to  the  maior  and  commonaltie  of  Z>.  the  remainder  is  good;  pelt>«  cafe, 

if  there  bee  a  maior  elected  during  the  particular  eftate.  Ub.  6.  Bifhop 

of  Wells's  cafe, 

«  Poit  enter y  Sfc!'    Here  by  this  (^-c.)  is  impTyed,  or  make  hjs  ^'f  che^^' 
continuall  claime  in  fuch  fort  as  hath  beene  before  exprefled,  ^_.^  csfei** 

Quaerad  de  dubiis,  legem  bene  difcere  fi  vis : 
Quserere  dat  fapere,  quas  funt  legitima  ver^. 

Here  lAttleton  exprelTeth  ^n  excellent  meanes  to  attaine  to  the 
r«3foo  of  the  law,  by  enquiring  of^  and  conference  had  with,  learned 
aen,  of  doubtful!  cafes ; 

Inter  cunQa  legety  Sf  per  cunBabere  do&oir  Epram' 

F<0r  as  coUatio  peperit  arte$y  fo  collatio  perficit  arte$ :  and  this  muft 
We  continual! ;  for  as  knowledge  incTeafethy  fo  doubts  therewith  in« 
creafe  alfo ;  Crefcen$e fcientidy  crefcuntjimul  et  dubitationes. 

And  here  Littleton  citeth  verie  aptly  two  verfes  ;  for  it  is  truly 
bid,  that  Authoritafes  philofophorum  medicorum  et  poet  arum  f ant  in 
^fa  alUgandot  et  tenenda:;  and  our  ^uthpr  doth  cite  a  verjTe  ipf 
AsmoriCy  but  it  is  worthy  of  mempne,  .  J 


lit  Ciur# 
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Sea.  444/445 
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Of  Releafes  (ly 


Se6fc.  444* 


R 


ELEJSES  font  en  divers 
manners,  ceji/ifcavoir,  releafes  de 
tout  le  droit  que  homk  ad  en  terres  ou 
tenements,  J  et  releafes  de  actions 
perfonals  et  reals,  et  outers  chofes. 
Releafes  de  tout  le  droit  que  homes 
x>nt  en  terres  ou  tenements,  S^cfont 
eommunement  fait  en  tielform  ou  de 
Hel  effeS: 


13  E  L  E  A  S  E  S  are  in  divers  man- 
'^'  nors,  viz.  releafes  of  all  the  right 
^'hich  a  man  hath  in  lands  or  tene- 
meiii%  and  releafes  of  a&ions  perfo- 
nails  and  realls,  and  other  things* 
Releafes  of  all  the  right  which  men 
have  in  lands  and  tenementSi-  &c. 
are  commonly  made  in  this  forme, 
or  of  this  effe€t: 


Vide  Mir  cap  9    T^T  £  R  ^  <>ur  author  beginneth  with  a  diviiion  of  releafes. 

ieCL  IT. '  *    ^^^ 

Vide  Brit.  101.    Braa.  li.  5.    Traa.  de  Except.  2c  Ub,  4.  foL  SlS.  b.    Flete,  fib.  3.  cap.  14. 

Thefe  words  muft  be  referred  thus :  releafes  are  of  two  forts^ 
viz.  a  releafe  of  all  the  right  which  a  man  hath  either  in  lands  and 
tenements,  or  in  goods  and  chattels :  or  there  is  a  releafe  of  anions 
reall,  of  or  in  lands  or  tenements :  or  perfonall,  of  or  in  goods  or 
chattels :  or  mixt,  partly  in  the  realty,  and  partly  in  the  r^^A  u  1 
Vide  Sea  4&1    perfonaltic.  L     4-     -J 


fa]  Fleta,  Qbi 
Mpra, 


"  Releafe,"  Relaxailo,     Of  the  etvmolog^e  of  this  word  you  have 
heard  before.     Fleta  [a]  caUeth  it  ckarta  de  pnetd  clatnantid* 


SeQ:.  445. 


V^NOW  oilmen  by  thefe  ]^efenU, 
that  I  A.of  B.  have  remifed, 
rcleafed,  and  altogether fron^  me  and 
my  heires  quiet  claimed :  or  thus,/or 
mee  and  my  heires  quiet  claimed  to  C. 
of  D,  all  \he  righty  title,  and  claim 
which  I  have,  or  by  any  meanes  may 
liave,  of  and  in  one  mejfuage  with  tM 
appurtenances  in  F,  Sfc.  And  it  is 
to  bee  underftood,  that  thefe  words^ 
remififfe,  et  miietum  clamdffif  are  of 
the  fame  ene6l  as  thefe  words,  re: 
laxajj'e, 

"^OVERINT  univerfi  per  prafentes,  &c."     Here  Uttlettm 
Iheweth  prefidents  of  releafes  of  right :  and  prefidenti  doe 
both  teach  and  illuftratc,  aiid  therefore  our  ftudient  is  to  be  well 
ftored  with  prelidents  of  all  kindes. 

^^,  .,^Q  **  Remififlc,   relaxAfle,  ct  quietum  clamdffe."     Here  lAtiUt<m 

yicu,  iibi  fup.     ^c^weth,  that  there  hie  three  proper  words  of  releafe,  and  bee  mtich 
9  II.  c.  35.         of  one  eflfeft :  beiides,  there  is  rcnunciare,  acquietarc,  and  there  bee 


T^OVERINT  univerfi  per prae- 
-*'^  fentes,  ine  A*,  de  B.'remififTe, 
relaxafle^et  oranin6  de  me  ethaere* 
dibus  meis  quietum  clamalfe :  veljic, 
pro  me  et  hsredibus  meis  quietum 
clam&fle  C.  de  D.  totum  jus,  titulum, 
ct  clameum  quse  habui,  habeo,  vel 

Suovifmodo  in  futnr.  habere  potero, 
e  et  in  uno  mefluac^io  cum  perti- 
nentiis  in  F.  &c.  )it  eji  afcavoire, 
que  ceux  verbs  rcmifiife,  et  quietum 
clara&iTe,  font  de  un  tiel  effcdftcome 
iiels  verbs,  rclaxStile, 


Braa.  Mb.  4. 


f  4  £.  3.  S7. 

13  H.  4.  entr,  congeab.  57,        (2  Roll.  Abr.  400.  40S.    9  Rep.  5«.) 

(0  [See  Note  so8.]  t  ^c.  added  in  L.  9lid  M. 
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many  other  wards  of  releafe ;  as  if  the  leflbr  grants  to  the  lelTec  for 
life,  that  he  fliall  be  difcharged  of  the  rent,  this  is  a  good  releafe. 
Vide  ^ea.  5^2. 

And  it  is  to  bee  underftood,  that  there  b^e  releafes  in  deed,  or  ex- 
preiTe  releafes,  ^whereof  Littleton  heere.  hath  (hewed  an  example. 
Thefe  exprefie  releafes  muft  of  neceffitie  be '  by  deed.    There  be  ^7  H.  8.  «9.  " 
alib  releafes  in  law,  and  they  are  fometime  by  deed,  and  fometime  of  ^m  ufe. 
without  deed.    As  if  the  lord  difieife  the  tenant,  and  maketh  a  34  H.  6.  44. 
feoffment  in  fee  by  deed  or  without  deed,  this  is  a  releafe  of  the  S^r^s^m"*** 
feiqjiiorie.     And  fo  it  is  if  the  diiTeifee'diflTeife  the  heire  ot  the  fiE.  4.8*1. 
dideifor,  and  make  a  feoffment  in  fee  by  deed  or  without  deed,  this  PL  Com.  Dtl^ 
is  a  releafe  in  law  of  the  right.    And  the  fame  law  it  is  of  a  fight  «ere*8  cafe. 
inaaion.   *  («  Rep.  136. 

Plo.  185, 186^ 
Hol>.  le.    1  Sid.  79.    1  KoII.  Abr.  934.    Flo.  56.    5  Rep,  29.) 

If  the'  obligor  make  the  obligee  his  executor,  this  is  a  releafe  iu  8  E.  4. 8. 
law  of  the  adiion,  but  the  dutie  remaines,  for  the  which  the  execu-  •!  E.4.  f» 
tor  may  retaine  fo  much  goods  of  the  tel^ator  (1). 

If  the  feme  obligee  take  the  obligor  to  huiband,  this  is  a  releafe  1(H.7. 4. 
in  law.    The  like  law  is,  if  there  be  two  femes  obligees,,  and  the  one  80«H.  7.  €9* 
take  the  debtor  to  Imfband  (2).  .  ®  ^^^  ^ 

If  an  infant  of  the  age  of  feventeene  yeares  releafe  a  debt^  thi^  i& 
▼old ;  but  if  an  inf^int  make  the  debtor  his  executor,  this  is  a  good 
relenfe  in  law  of  the  adion  (3). 

Bat  if  a  feme  executrix  take  the  debtor  to  hufband,.  this  is  no 
releafe  in  law,  for  that  iliould  be  a  wrong  to  the  dead,  and  in  law 
irorke  a  devqftavit,  which  an  aft  in  law  fliall  never  worke.  And  fo 
it  was  adjudged  in  the  lying's  bench,  Mich,  30  &  3*1  Eliz.  in  which 
cafe  I  was  of  counfelL 

But  it  is  to  be  obferved,  that  there  is  a  diverfitie  betweene  a  re-  SO  K  S..f|. 
leafe  in  deed,  and  a  releafe  in  law ;  for  if  the  heire  of  the  difleifor  31  E.  3.  tit 
make  a  leafe  for  life,  and  the  difleifee  releafe  his  right  to  the  leflee  *g^  ^Si^^ 
for  his  life,  his  right  is  gone  for  ever*    But  if  the  difleifee  doth  11^.390. 
diifeife  the  Leire  of  the  difleifbr  and  make  a  leafe  for  life^  by  this  a  Rep.  15t. 
rclwfe  itt  law  the  right  is  releafed  but  during  the  life  of  the  leflec  ;  Pip.  i84.  •. 
for  a  releafe  in  law  ihall  be  expounded  more  favourable,  according  Finch.  t94.) 
to  the  intenC  and  meaning  of  the  parties,  than  a  reletde  in  deed» 
jg.      -1  which  is  the  aft  of  the  partie,  and  (hall  be  taken  moft  ftrong- 
*  J-  ^J  \y  againft  himfelfe>.  and  fo  in  the  cafe  aforelaid,  where  thft. 
Mtor  is  m^  executor. 


"  Totumj ttSy  titulumy  et  ctamtum!*    But  note,.  thdX  jusy  or  right>  (^o  lUp.  47.> 
5ft  general!  fignification  includtth  not  onely  a  right  for  the  whicn  a 
Writ  of  right  doth  lic»  but  alfo  any  title  or  claime,  either  by  force  of 
i  condition,  mortmaine,  or  the  Itke^for  the  which  no  ai6hoa  it  givta 
1»J  law,  but  only  an  entry." 

(i)  [See  Note  209. J  (%}  [Sec  Note  %x i.l 

(2)  [See  Note  210.]^ 


Ms  '     '  Sea. 
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Sea.  A46. 

TTEM,  cetiiparoh  qiie  font  com*  A  LSO,  thcfe  word*  which  tkte 
^  mimetnent  mis  «*  tietsjaits  de  re-  "^  commonly  put  in  fuch  releafes, 
Icafes,  *  fcilicet  (quae  quovifmodo  in  fcilicet  (qua  quotifmodo  in  Juturrtm 
futurum  habere  potero)  fofit  Jicome  habere  potero)  are  as  voide  in  law  f 
voides  en  le  lei/;  car  nnl  droit  paffu  for  no  right  paflieth  by  a  releafe,  but 
per  un  releafe,  forfquete  droit  que  le  the  right  which  the  releafor  hath  at 
feleffor  ad  ul  temps  de  le  releas  fait*  the  time  of  the  releafe  made.,  (i )  For 
Carji  fait  pier  et  Jits,  et  le  pier  fait  if  there  be  father  and  fonne,  and  the 
diffi?fee,  et  le  Jits  (tivant  Jon  pier)  father  bee  difleifed,  and  the  fopne 
rile/la  per  fonfait  a  le  dijjeifor  tout  (living  his  father)  releaTeth  by  hi» 
ie  droit  que  it  ad  ou  aver puiJ)'oit  en  deed  to  the  diffeifor  all  the  right 
mefnies  ies  tenements  fans  ciaitfe  de  which  he  hath  or  may  have  in  the 
garrantie,  S^c*  et  puis  le  pier  fnorujl,  fame  tenements  without  clauie  of 
4rf.  lefts  poit  Idf/almint  enter  fur  la  warrantie,  &o.  and  after  the  father 
jxfffeffion  le  diffeifor,  pur  ceo  que  il  dieth,  &c.  the  fonne  may  lawfully 
w'aroif  f  droit  en  la  terre  J  en  la  vie,  enter  upon  the  poffeffion  of  the  dif- 
fon  pier,  mes  le  droit  difcendiji  a  luy  feifor,  for  that  hee  had  no  right  in  the 
per  difcent  apres  le  releas  fait  per  le  land  in  his  father's  life,  but  the  right 
mortfon  perCii^o*  defcended  to  him  after  the  releafe 

made'by  the  death  of  hisfather^  &c. 
.  ■> 

]^0T£,  a  man  may  have  a  prefent  right,  though  it  cannot 
take  eft'e<^  in  polIeiTion,  but  in  future  (2). 
^iBoIh  Abr*  -As  hee  that  hath  aright  to  a  reve]rfion  or  remainder,  and  fuch  a 

4(0.  8 Rep.^  Hght  he  that  hath  it  may  prefently  releafe.  But  here  in  the  cafe 
lUlvr.  AiUiani  ■  ^hich  Littleton  puts,  where  the  fomie  releafe  in  the  life  ol'hi»  father^ 
cafe.)  jjjjg  releafe  is  void,  [a]  becaufe  he  hath  no  right  at  all  at  the  time 

la]  Br'iion,         of  the  releafe  made,  but  all  the  right  was  at  that  timcin  the  father; 
17  E^3  6f         ^"^  ^^^^  ^^*  deceafe  of  the  father,  thft  fonn«  ihall  enter  into  the 
4^  £.  s!  fL        ^^^  againft  his  owue . releafe. 
10  U.  6. 4.      i^  AflT,  7.      $7  £.  3.    Execution  130.      1  Rep«  Ui.  b^ 

16  £.  5.  Tbe  baron  make  a  leafe  for  hfe  and  dieth,  the  releafe  made  by 

Barre  «^.  ^jj^  ^^fg  ^f  jjej.  dower  to  him  in  rcverfion  is  good^^  aibj^it  ibee  hatn 
tottft.V^7o,  ri.    ^^  ^^^^^  of  aftion  agaiuft  him  m  prafenti. 

(Seft  706.)  **  &ans  ctau/t  de  garraniieJ'    Fcf  if  there  bee  a  t^arra&tie  an- 

nexed to  tbe  releafe,  then  the  fonne  ihall  be  barred.     For  albeit 
,  the  releafe  caunot  barre  the  right  (or  the  caiife  aforefaid,  yet  the 
warranty  may  rebutt,  and  barre  him  and  his  heires  of  a  future  hafet 
10  ^,  5/294       which  was  uot  in  him  at  that  time :  and  the  reafon  (which  in  all 

cafes  is  to  be  fought  out)  wherefore  a  warrantie  being  a  covenant 

^  reall   ftiould  barre  a  future  right,  is  for  avoidijug  of  circuitie  of 

a^on  (which  is  not  favoured  ,iii  law)  ^  as  he  that  made  the  war- 

|-aotie  iho\ild  recover  the  lan^  againd  the  t^r-tenant,  and  he  by 

forct 

•fiil^tfe.  in  L.  iiid  M.  tnd  Roh,  %  quant  H  reUffitfit^  added  in  L«  and  M. 

t  «■/  added  in  L.  and  M.  and  Koh.  and  Koh. 

(1)  [Set  Hotc  aia,^]    .         (2}  [See  Note  2 x|.] 
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force  of  the  warraiitie  to  have  as  much  in  value  againft  the  fame 
perfon :  yet  is  there  a  diverfity  betweene  a  warrantie  and  a  feoff- 
ment ;  [h]  for  if  there  be  grandfather,  father,  and  fonne,  and  the  W  39  H.  6. 43^ 
fofi*:   K  1  ^^^^^  diffeifeth  the  grandfather,  and  make  a  feoffment  in  f  J  ^' *•  ?^* 
l^"5.  i>- J  fee,  the  grandfather  dietb,  the  father  againft  his  owne  fcoflf-  ^riu.Q>ag.  «l. 
ment  (hall  not  enter;  but  if  he  die,  his  fonne  ihall  enter.    And  fo  9  h.  7.  i?b. 
note  a  diverfity  betweene  a  releafe,  a  feoffment,  and  a  warrantie  :  a  2  £.3^38. 
releafe  in  that  cafe  is  void :  a  feoffhient  is  good  againft  the  feoffor,  (^^'  ^^'  *•) 
but  not  againft  his  heire  ;  a  warrantie  is  good  bo^h  againft  himfelfe  ^^^^^^^ 
andhi8heires(i).  3'E!\Vr.6«^ 

And  here  are  three  diverfities  worthy  of  obfervation,  viz.  Firft,  11 H.  4.33. 
betweene  a  power  or  an  auchoritie,  and  a  right.     Secondly,  be-  43  E.  3. 17. 
tweene  powers  and  authorities  themfelves.    Thirdly,  betweene  a  *^%^*.*^"   ,   . 
nght  and  a  poffibilitie.        '  ^  f^E  3  67."* 

Lib.  1.  fol.  112, 113,  in  Albanie*s  cafe,        (9  Rep.  75.)       (1  RpU.  Rep.  197^ 

As  to  the  ftrft,  if  a  man  by  his  laft  will  devifeth  that  his  executors 
/ball  fell  bis  land,  and  dietb,  if  the  executors  releafe  all  their  right 
vid  title  in  the  land  to  the  beire,  this  is  void,  for  that  they  have 
neither  right  nor  title  to  the  land,  but  only  a  bare  authority^  which  15  H.7.  iV 
is  not  within  Littleton's  cafe  of  a  releafe  of  a  right.  And  fo  it  is  if 
ce0y  que  ufe  had  devifed  that  his  feoffees  (hould  have  fold  the  land. 
Albeit  they  had  made  a  feoffment  over,  yet  might  they  fell  the  ufe, 
for  tbeir  authority  in  that  cafe  is  not  given  away  by  the  livery. 

As  to  the  fecond,  there  is  a  diverfity  betweene  fuch  powers  or  (l  R«P*  ^'^^'  •• 
authorities  as  are  only  to  the  ufe  of  a  ftranger,  and  nothiiig  for  the  irf  ^'"•ll^'^l 
benefit  of  him  that  made  the  releafe  (as  in  the  cafe  before)  and  a  '  *^ 

power  or  authority  which  refpefteth  the  benefit  of  the  releafor  ;  as 
in  tbefe  ufuall  powers  of  revocation,  when  the  feoffor,  &c.  hath  a 
power  to  alter,  change,  determine,  or  revoke  the  ufes  (being  in- 
tended for  his  benefit)  he  may  releafe ;  and  where  th^  eftates  before 
were  defeafible,  he  may  by  his  releafe  make  them  abfolute,  and 
feclude  himfelfe  from  any  alteration  or  revocation,  as  it  hath  beene 
refolved;  which  diverfity  you  may  read  in[m]  Albanit's  cafe  (2).       [ndLib.  1.  AU 

As  to  the  third,  before  judgement  the  plaintife  in  an  adhon  of  bame'a  cafe,  ubi 
debt  releafeth  to  the  baile  in  the  king^s  bench  all  demands  ;  and  i^^\  «    , 
after  judgement  is  givejn,  this  (hall  not  barre  the  plaintife  to  have  ^^^  ^q  ^^*       ^       ^» 
execution  againft  the  baile,  becaufe  at  the  time  of  the  releafe  he  had  10  U.  6.'4« 
but  a  mecre  poflibility,  and  neither ju^  m  re,  nor  jus  ad  rem^  but  the 
duty  is  to  commence  after  upon  a  contingent,  and  therefore  could 
not  be  releafed  prefently.     So  if  the  conufee  of  a  ftatute,  &c.  releafe  25  Afll  p.  7. 
to  the  conufor  all  his  right  in  the  land,  yet  afterwards  he  may  fue  S7  £.  3.  £xe- 
e.\ecution ;  for  he  hath  no  right  in  the  land  till  execution,  but  only  ^^?'  ^ik'vr 
a  poffibilitie ;  and  fo  have  1  knowne  it  adjudged  (3).  Rouiai.  inJeT 

BoroMgk  ct  Gra^.        (3  RolL  Abr.  404. 408.        Hob.  46.        t  Cro.  401.  449.) 

(0  [See  Note  214.3  powers  will  be  confidered  in  a  note  to  tfaa 

(1)  See  Note  2  to  page  113.      Tbe'doc-    chapter  of  Difcontmoancc. 
trine  of  the  fufpcnflon  and  cztinAioa  of        (3)  [See  Note  21 5! 


M  4  ^tdi. 


Lib.  3.     Cap.  8. 


Of  Releafcs. 


Sea.  447. 


Sea.  447, 


JTTu  M,  en  rekafes  de.fout  le  droit 
que  home  ad  eti  certein  terres,  S^x, 
U  cQvient  a  celui/  a  que  le  rcleas  ejl 
fait  en  *  afcnn  cas,  que  il  ad  lefrajik^ 
tenement  en  Ics  terres  f  en  fait,  on 
en  leify  al  temps  de  reieas  fait,  S^c.  J 
Car  en  chefcun  cas  lou  celux)  a  que  le 
releas  ejt  jaity  ad  franktenement  en 
faity  on  frauktenejnent  en  let/,  at 
temps  del  rektis,  [\  Sfc,  ^  donque  le 
releas  eft  bone. 


49  E.  3.  28. 


A  LSO,  in  releafcs  of  all  the  right 
'*^  which  a  man  hath  in  ceriaiue 
lands,  &c,  it  behoveth  him  to  whom 
the  releale  is  made  in  any  cafe,  that 
hee  hath  the  freehold  in  the  lands  in 
deed,  or  in  Law,  at  the  time  of  the 
releale  made,  &c.  For  in  every  cal'e 
where  he  to  whom  the  releaie  is 
made,hath  the  freehold  in  deed,  oriu 
law,  at  the  time  of  the  relcafe,  &c, 
there  the  releafe  is  good  (4). 


"    T\E  tout  h  droit"     This  muft  be  intended  of  a  bare  right, 

and  not  of  a  relcafe  of  right,  whereby  any  eftate  pafletb, 

as  to  a  leliee  foi*  yeares,  ^-c.  as  flmll  be  faid  hereafter.    Alfo  it  muft 

^Do^.  and  Stud,  be  iutended  of  a  releafe  of  a  right  of  freehold  at  the  lead,  and  not 

^•^•j'-  to  a  ri^bt  for  any  terme  for  vcares  orchattle  reall :  as  if  lelfee  for 

lOKep.  48.  b.  ^  ^  "  ' 


PoU.  276.  a.) 


^r]  7  K.  4.  13. 
2on.6.*'9. 
5y.7.  41. 
IH  K.  3.  12. 
8  H.  4.  5. 

5  E.  3.  46. 


5  Rep.  29.  b. 
[0  10  £.4.  14 
12  Air.  p.  41. 

8  £.  3.  SI. 
46E.5.  6.  b, 
8  H.  6.  'i3. 
»l  H.7.41. 
^Pofc.  984.  a. 
B  Rep.  148. 

6  Rep.  94.  b. 
j|Cro.  151.) 


ycare3  bcc  oulted,  and  hce  in  the  reverfton  dillelfed,  and  the 
difieiformakeih  a  leafe  for  yeares,  the' firft^eflec  may  releafe  unto 
him.  All  which  is  implycd  in  the  firll  SfC,  Alfo  in  fome  cafe  a 
releafe  of  a  right  made  to  one  that  hath  neither  freehold  in  deed, 
nor  freehold  in  law,  is  good  and  available  in  law,  [c]  as  the  de- 
mandant ni:\y  rehafe  tu  the  vouchee,  and  yet  the  vouchee  hath 
nothing  in  the  hmd  :  but  the  reafon  of  that  is,  for  that  when  the 
vouchee  entreth  uito  the  warrantie,  he  becommeth  tenant  to  the 
demandant,  and  may  render  the  land  to  him,  in  refpe^l  of  the 
priVitie  ;  but  an  eftranger  cannot  releafe  to  the  vouchee^  becaufe. 
Vide  Sea.  450,  ^-^  ^^^  vaitate,  he  is  not  tenant  of  the  land. 

(PolK  J84.  b.  [^3  And  fo  it  is  if  the  tenant  alien  hanging  the  pracipe,  r  gg        ^ 

d  Rep.  87.  b.      the  reledf<j  of  the  demandant  to  the  tenant  to  the  pra:cipe  L^^^*  *•  J 

is  good,  and  yet  he  hath  nothing  in  the  land. 

In  time  of  vacation  an  annuity,  that  the  perfon  ought  to  paj\ 
may  be  releafcd  to  the  patron  in  refpecl  of  the  privity ;  tut  a 
releafe  to  the  ordinary  only  feemeth  not  good,  becaufe  the  «^nnuitie 
is  temporall. 

If  a  dilfeifor  make  a  leafe  for  life,  the  diffeifee  may  releafe  ta 
him ;  for  to  fuch  a  releafe  of  a  bare  ri^ht  tlxre  needs  no  pri- 
vity, as  fhall  be  faid  hereafter,  But  if  the  diireifor  make  a  leafe 
for  yeares,  the  difieifee  cannot  releafe  to  him,  becaufe  he  hath  no 
<jftate  of  freehold.  And  yet  in  fc>me  cafe  a  .ri*;ht  of  freehold  fhall 
drovvne  in  a  chattell ;  as  if  a  feme  hath  a  right  of  dower  fhe  may 
releafe  to  the  gardein  in  chivalry,  and  her  right  of  freehold  ftiall 
drowne  in  the  chattle,  becaufe  the  writ  of  dower  doth  lie  againfl 
him,  and  the  heire  ihall  take  advantage  of  it,    And  it  is  to  be 

obferved^ 


**  afcutt'^iieU  in  L.  and  M.  and  Rob, 
f  Gfr.  added  in  L.  and  M.  and  Rob. 
X  &(,  not  in  L.  and  M.  nor  Rob. 


(I  fait  added  tn  L.  and  M.  and  Koh. 
§  donaug  not  in  {«,  and  M«  nor  Kolii 


(^)  Ant.  id  Note  to  this  Chapter, 


Lib.  3, 


Of  Rele&Tes. 


Sea.  447, 


Pufi.  280.) 


obferved,  that  by  the  antient  niaxixne  of  the  common  law,  a  right  of  Oh'^^  ^-^  ^* 
tntrie,  or  a  chofe  in  action,   cannot  be  granted  or  transferred  to  a  *  ^'^'  ^^^-^ 
ftninger,  and  thereby  is  avoyded  grcdt  oppreffion,  injurie,  and  in-  jviirror  cap  • 
j'lftice.    Nul  charter^  nul  veudc,  nc  nul  dotvc  vault  pcrpeftialmeni  Ji  §  it.  ' 
k  dopor  ncjlfeijk  al  tanps  de  contracts  dt  a.  drolta^  s.  del  droit  de  W  Roll-  Abr. 
pojcpon,  tt  del  droit  del  propcrtic.     And  therefore  welj  fiith  Lt7-   |*'  '*6»  47,  48. 
/'rfoa,  that  he  to  whom  a  releale  oi  a  right  is  made  mult  have  a  ^^^'  ?^'*'  *' 
freehold.  '  .  '  '         '   * 

For  the  better  underftanding  of  transferring  of  naked  rights  to 
lands  or  teneijaents,  either  by  releafoj  feoffment,  or  otherwile,  it  is 
tn  be  knowiie,  thut  there  iBJm  proprictatis,  a  right  of  ovvnerfliip,jiiw  Blirror  nbi  fu^ 
fjji'jjionist  a  right  of  feilin  or  poffeHion,  said  jus  proprittaiis  Sf  pojjcf-  P'*-    Braiten, 
'fowi*,  a  ri^ht  both  of  property  and  p^fiKIion  :  and  this  is  antiently  ll  \?'  *"l*?*A«. 
uiw^jus  ditphcatiim^  or  droit  droit,     ror  example^  it  a  man  be  dif-  igi,  ijruaon 
iiX<A  ot  an  acre  of  land,  the  difibifee  hath  jus  proprietatis,  the  dif-  iib,  5.  iul.  372. 
iruQrhiithjus  poJ/?Jli(mis  ;  and  it' the  difreifee  releill'e  to  the  diifeifor, 
tee  hathjfiw  proprlttatis  ct  pojcljionis  (i).    And  regularly  it  holdeth 
tnic,  tbul  when  A  naked  riglit  to  land  is  releafcd  :o  one  that  hath 
j^  poJfcJioniSf  and  another  by  amcane  title  recover  the  land  from 
iiim,  the  right  of  poiredion  ihalf  draw  the  naked  right  with  it,  and  (2  R^p.5a 
feill  not  leave  a  right  in  him  to  whom  the  reieafe  is  made.     For  p^A*  *JI'k 
«saaiple,  if  the  heire  of  the  difieifor  being  in  by  difcent  A.  doth  286.B.) 
teife  him,  The  difTeifee  reieafe  to  A,  now  hdth  A,  the  meere  right 
to  the  land.     But  if  the  heire  of  the  dillcifor  enter  into  the  land, 
aiid  regaine  the  pi)fleffion,  that  fliall  draw  with  it  the  meere  right 
t^  the  land,  and  (hall  not  regaine  the  polleffion  only,  and  leave  the 
meere  right  in  A,  but  by  the  recontinuance  of  the  poliefiion,  the 
ccerc  right  is  therewith  verted  in  the  heire  of  the  diireifor. 

hut  if  the  donee  in  tail^  difcontinue  in  fee,  now  is  the  reverfion 
of  the  donor  turned  to  a  naked  right.     If  the  donor  reieafe  to  the 
(i^fcoDtinuee  and  die,  and  the  ifme  in  taile  doth  recover  the  land 
a^ainft  the  difcontinuee,  he  fhall  leave  the  reverfion  in  the  difcon- 
I'ut'ec ;  for  the  iffue  in  taile  can  recover  but  the  eftate  taile  onely, 
^U  by  coqfeqaence  mufc  leave  the  reverfion  in  the  difcontinuee,  for 
^te donor  cannot  have  it  againft  his  reieafe:  but  if  the  diflfeifee 
enrtrupon  the  heire  of  the  difleifor,  and  infeoffce  A,  in  fee,  and  the 
|j«irtof  the  difleifor  recover  the  whole  eftate,  that  ihall  draw  with 
'^  the  meere  right,  and  leave  nothing  in  the  feoffee.     Nota  the  di- 
verfity.    Another  diveriity  is  obfervable  when  the  naked  right  is 
precedent  before  the  acquifition  of  the  defeafible  eftate,  for  there  L^^^-  ^^^*  ■•) 
•lie  recontinuance  of  the  defeafible  eftate  Ihall  not  draw  with  it  the 
preceding  right  [e].    As  -if  the  diffeifee  diflbife  the  heire  of  the  dif-  fe]  5  AIT.  i. 
^^Soc^  albeit  the  heire  recover  the  land  againft  the  difleifee,  yet  Ihall  it)  Aff.  i6. 
^  l«avc  the  preceding  right  in  the  difleifee.     So  if  a  woman  that  ^^l'^'  ^' 
u:\i  right  of  dower  difieife   the  heire,  and  he  recover  the  Lmd  ijjftopp  iss 
•igajift  her,  yet  fhall  he  leave  tlie  right  of  dower  in  her,  ^jq  Aff.  5," 

n  E,  3.        £ntrie  56.        U  AiT,  4i,         «7  E.  3.  84.  488.         (6  Kcp.  70.  a.) 

Another  diverfity  is  to  be  noted,  when  the  meere  right  is  fub- 
^ueqt,  and  transferred  by  ad  in  law ;  there,  albeit  the  pofl'eflion 
^»c  recontinued,  yet  that  Ihall  not  draw  the  naked  right  with  it,  but 
M  leave  it  in  him :  as  if  the  heire  of  the  difieifor  [ye  d.ifl'eifcd,  and 
IW  diiZeifor  infieofSe  the  heire  appaieat  of  the  diiTeifee  being  of  full 

age, 


(0£S«c  Note  2x6,3 


Lib.  3.     Cap.  8.  Of  Rcleafes.  Sed.  448. 

95  H.  8.  tit.        -age,  and  then  the  difleifee  dietb,  and  the  naked  right  defcend 
Refinre  al  »akm  ^q  jji^,^  aod  the   heire  of  the  diiOTeifor  recover  the' land  againft 

TiV^Sea.  473^    ^°*'  >'*^  ^^  ^^  ^^^'^  ^***  naked  right  in  the  heire  of  the  dilTeiice. 
475.  «78.  487!     ^0  i^  ^^^  difcontinuee  of  tenant  in  taile  infeoflfe  the  ifibe  in  taile 

of  full  age,  and  tenant  in  taile  die,   and  then  the  difcontinuee 
recover  the    land  againft  him,    yet  he  leaveth  the  naked  right 
{r]  58  K,  3. 16.  hi  the  ilfue  [c].     But  if  the  heire  of  the   difieifor  be  diflcifed, 
9tl.  7..M.  &nd  the  difleilee   releafe  to  the   diiTeifor   upon  condition,  if  the 

l^''*'-  *J^'  ^      condition  be  broken,  it  (hall  rcveft  the  naked  right.     And  fo  if  the 
41Up.  9.  b.)       diffeifec  hath  entred  upon  the  heire  of  the  difleifor,  and  made  a 

feoAnent  in  fee,  upon  condition,  if  he  entred  for  the  condition 
broken,  and  the  heir  of  the  diUeifor  entred  upon  hin^,  the  naked 
right  fhould  be  left  in  the  difieifee.  But  if  the  heire  o^  the  difTeifor 
had  entred  before  .the  condition  broken,  then  the  right  of  the  dif- 
feifee  had  beene  gone  for  ever.  But  now  let  us  heare  what  LUileton 
faith. 

Sea.  448.  [266.  b. 

J^RJNKTENEMEyT  en   ley    TTREEHOLD  in  law  is,  as  if  a 
efl,  ficome  un  home  dijfeiftll  un  man  dill'eifcth  another,  and  dieth 

autery  et  *  moruflfeiji^,  per  que  les  te-  fcifed,  whereby  the  tenements  de- 
nements  difceudont  a  fonJiiSf  coment  fcend  to  his  Ibnne,  albeit  that  his 
que  fonjits  we  entra  pas  en  les  tene--  fonne  doth  not  enter  into  the  lene- 
meiitsy  uncore  il  ad  unfranktenement    ments,  y^t  he  hath  a  freehold  in  law, 

which  by  force  of  the  difcent  is  call 
upon  hiin,  and  therefore  a  releafe 
a  liofy  ijfint  ejleantjeifie  defranktene-  made  to  bim,  fo  being  leifed  oi  a 
ment  enleify  eJla(jet$bon;  etsilprent  freehold  in  law,  is  good  enough; 
^Jeme  iffuit  ejieant  jeifie  en  /cy,  coment  and  if  he  taketh  wife  being^b  ieiled 
que  ii  ne  unque  enter  pas,  en  fait,  et  in  law,  although  he  never  enter  m 
morujlffonjemeferra  endow  +.  deed,  and  dietb,  his  wife  flial  be 

endowed. 

(Doa.&Stud.     TJERE  Littleton  defcribeth  what  a  freehold  in  lawis,  for  be 
^7,  a,)  |JJ^^  fpoke  before  in  many  places  of  freeholds  in  deed.    Tliis 

[fl]  Braa.  Ii.  4.  Bro^on  calleth  [«]  civtlem  tt  naturqlem  pojcjfionetn  fen  fiifinam. 

t.%06.  23d.        The  naturall  feifin  is  the  freehold  in  deed,  and  the  civiU  the  free- 
Bmtoo,  fo!.  83.   .    .%  •    »  ^  ^,n 
b.  Fleta,  hb.  3.     ^^^^  ^°  **^  (0- 
cup.  15.     Vid.  Sea.  680. 

4^  E.  3.  JO.  If  a  roan  levie  a  fine  to  a  men  fur  convfance  dt  droit  come  ceo  ^ 

1?  v'  t'ii'  '^  ^  ^^  "^  ^®"^»  ^^  ^  fine/wr  convfance  de  droit  tantHm  ;  thefe  be 

2  E  3.  S3.  feoffments  of  record,  and  the  conufee  hath  a  freehold  in  law  in  him 

(5  8«p.  ii?.  b.)  before  bee  entreth. 

<Mo.  141.)'      • 

11 H.  4.  61.  Upon  an  exchange,  the  parties  have  neither  freehold  in  deed,  nor 

ti  H.  7. 12.  in  law,  before  they  enter ;  fo  upon  a  partition  the  freehold  is  wot 

removed  uutill  an  entry. 

I>]  3«  E.  3.  [^]  If  tenant  for  life  by  the  agreement  of  him  in  the  rcverfion 

41'Aff!  2*'      •  furrender  unto  him ;  he  m  tjie  reveflion  hath  a  freehold  ia  law  m 

13  H.  4. 
funenderi  10, 

♦  m  added  L.  and  2#.  and  Kob.        t  9u  added  U  and  M.  ^ai  »«*>• 

(0  [See  Note  ai7.] 


eti  ley  J  quel  per  force  de  difcent  efl 
jeQjur  tuiff  et  pur  ceo  un  releasfait 


Lib.  3. 


Of  Releafes-  - 


Seft.  449,  t450- 


liirn  before  he  enter  ]K\:  Upon  a  livery 'mthin  th^  view  no  freehold  \Si  ^^S-  ^-i^* 
id  veiled  before  an  entne. 

If  a  man  doth  bargaine  and  fell  land  by  deed  indented  and  io- 
rolled,  the  freehold  in  law  doth  paife  prefently.  And  fo  when  ufes 
are  raifed  by  covenant  .upon  good  confideration. 

If  a  tenant  in  a  prcecipe  being  felled  of  lands  in  fee,  confelTe  i7£.  3.77. 
himfelfe  to  be  a  vtlleice  to  an  eltranger,  and  to  hold  the  land  in  ^^  £•  4*  ^^ 
vtllenage  of  him,  the  eilranger  by  this  acknowledgement  is  actually 
feifed  of  the  freehold  and  inheritance  without  any  entiy.    But  jet 
Qi  feturne  to  JJttUtoft. 


Se6t.  449- 


(rio.352.) 


TTEM,  en  if/runs  cafes  de  releafes 

de  tout  le  droit,  comeJit  Que  ceiuj/ 

a  gue  le  reteafe  eft  fait  naa  riens  en 

le  franktenemeni  en  fait  ne  en  teif, 

uncore  le  reieaf'e  eft  ajets  bone.     &- 

fOfne  le  diffeijor  lejj'a  la  terre  que  il 

odf>er  dijjinjtn  a  un  enter  par  terme 

deja  vie,favant  le  reverJio7i  a  Ifty,  Ji 

kdijftijie  oufon  heire  relejja  at  dif 

r->6'f     n^^or  tout  le  droit,  i^c,  eel  re- 

l"  4*^\  fg^y^  gji  bone, pur  ceo  que  ce- 

luy  a  que  te  releafe  eft  fait,  avoit  en 

lujf  UH  reverfiun  al  temps  del  releafe 

fait. 


A  LSO,  in  feme  cafes  of  releafe* 
•^  pf  all  (he  right,  albeit  (2)  that 
he  to  whom  the  releafe  is  made  hath 
nothing  in  the  freehold  in  deed  nor 
in  Iaw,y  €t  the  releafe  is  good  enough . 
As  if  the  diffeifor  lettcth  the  land 
wliich  hee  hath  by  diil'eifin  to  an- 
other for  terme  of  his  life,  favjng  the 
revcrfion  to  him,  if  the  difleilee  or 
his  heire  releafe  to  the  diileifor  ail 
the  ri^ht,  8Cc.  this  reWnfe  is  good, 
becaule  hce  to  whom  the  releafe  is 
made,  had  in  law  u  reverdon  at  the 
time  of  the  releafe  made  (1). 

t 

II ERE    Littleton  addeth  a  limitation   to  the  next  precedent  7 £.4. is. 

Section,  T22.  that  a  releafe  of  all  the  right  may  be  good  to  ^*  S*  ^'  ^^'  ^' 
Him  in  reverfion,  albeit  he  hath  nothing  in  the  freehold,  becaufe  he  ^9  £  ^  »^ 
luth  an  eftate  in  him.  caic  ult/ 

'  Tout  le  droit,  ^c,"  Or  title,  intereft,  demand,  or  the  like  ; 
&nd  fo  it  is  if  he  in  the  reverlion  hath  an  el^ate  for  life  or  in  ta^It  in 
Uveriion,  as  in  the  like  cafe  it  appeareth  in  the  next  Sedion. 


Sea.  450. 

• 

jPKmefme  le  maner  eft,  hu  has  eft  T  N  the  fame  manner  it  is,  where  a 

fait  a  un  home  pur  terme  devie,  leale  is  made  to  a  man  for  terme 

it  remainder  a  un  auterpur  terme  de  of  life,  the  remainder  to  another  for 

^ttutervie^le  remainder  ale  tierce  en  term^  of  another  man's  life,  the 

•      /#  remainder 


*  Mir  not  in  L.  and  M.  nor  Kok  nor  In  Cambr.  MSS. 


(3)  [Sec  Note  218.) 


(i)  [See  Note  119.] 


Lib.  3.     Cap.«.  OfReleafes.  Sed.  451,  45t. 

tetaile,h  remainder  ah  quart  tn fee,  '  remainder  to  the  third  in  taile,  the 


le  re/uatiiaerf  uti  rctcajr.  cjt  uuftv,  j/ur  jcjciticui  an  ins  iigni  lo  anv  Oi  inem 
ceo  que  chefcun  de  etix  ad  UH  remaiu'  .in  the  remainder,  fucli  releafe  is 
dcr  enjait  vejiue  en  lui/,  good,  becaufc  everie  of  them  hath  a 

reaiaiader  in  deed  vefted  in  him. 


7  E.  4.  13. 
41  K.  3.  7. 

17  Ki3.51. 

18  E.  1 

Tit.  Entric  74. 
3  E.  2. 
Tit.  F.iitrie  7. 
J,  N,  B.  207.  E, 


XJERE  is  another  limitation,  that  a  releafe  is  good  to  him  in 
the  remainder,  albeit  hee  hath  nothing  in  the  freehold  in  pof- 
fedion,  becaufe  he  hath  an  cftate  in  him,  as  hath  beene  faid.  In  both 
thefe  limitations  it  is  to  be  obferved,  that  the  ftate  which  maketh 
a  man  tenant  to  the  prcccipe  is  faid  to  be  the  freehold,  ajB  here  ihft 
ftate  of  tenant  for  life,  and  not  the  reverfion  in  fee. 


Se6l.  45  K 


71 TE  S  fi  le  tenant  a  ternie  de  vie 
f'oit  diffeilie^  etpuis  c'cluif  que  ad 
droit  (ejleant  lepofjeffion  en  le  dij/ei- 
for)  rclejja  a  wi  de  eux  a  que  le  re- 
mainder fuit  fait  tout  ffon  droity  eel 
releafe  eji  void,  pur  ceo  que  ilnavoit 
J  un  remainder  en  fait  al  temps  de 
releafe  faity  forfque  tafitfolemefU  itn 
droit  del  remainder. 


ID  U  T  if  the  tenant  for  tennc  of 
life  be  diffeifed,  and  afterwards 
he  that  hatli  ri<^ht  (the  poileflioii 
being  in  the  diifeifor)  releafeth  to 
one  of  them  to  whom  the  remainder 
was  made  ail  his  right,  this  releafe  is 
void,  becaufe  hee  had  nota  remain- 
der in  deed  at  the  time  of  the  re- 
leafe made,  but  only  a  right  of  a 
remainder* 


"   'pORSQUE  tantfdcment  un  droit  del  remainder  *'^    For  a  re- 
leafe of  a  right  to  one  that  hath  but  a  bare  right  regularly  is 
Vide  Sc<St.  454.    void  ;  for,  a«  Littleton  hath  before  faid,  hee  to  whom  a  releafe  is 

made  ot  a  bare  right  in  lands  and  tenements,  muft  have  either  a 
fi  eeliold  in  deed  or  in  law  in  pofleflion,  or  a  Itate  in  remainder  or 
reverfion  in  fee  or  fee  taile,  or  lor  life. 


Sea.  452. 


[267.  b.] 


Zp  T  nota,  que  chefcun  releafe  fait  a 
"^^  cehy  que  ad  un  reverfion  on  un 
remainder  en  fait,  fervera  et  aidera 
celuy  que  ad  le  franktenement,  auxy- 
bieti  come  a  celuy  a  qve  releafe  fuit 
faity  ft  le  teiiant  avoit  le  releafe  .en 
fon  poigne  +  de  pleader » 

ffoft — Iff  L.  and  M.  and  Roh. 
i  r» /ipp  added  X«,  and  M.  and  Rofa* 


.«*■ 


AND  note,  that  every  releafe 
•^  rtiade  to  him  which  hath  a  re- 
verfion or  a  remainder  in  deed,  (hall 
ferve  and  aid  him  who  hath  the 
i'reehold,  as  well  as  him  to  whom  the 
releafe  was  made,  if  the  tenant  hath 
the  releale  in  bis  hand  to  plead. 

4  dcfUadn  not  in  L.  aad  M«  aor  Rob« 

.  .  Sea.. 


Lib.  3. 


Of  Releafe^^ 


5  Seft:  453,. 


Sea.  453. 


JPT  tn  mefme  le  manner  +  ejl  lou 
un  releaje  J  ejlfqit  at  tenant  pur 
tmnede  vie,  ou  al  tenant  en  le  taile, 
I  ceo  urera  a  eux  en  lereverjlon,  ou  a 
tujen  It  remainder y  auxybien  come  al 
tenant  de  franktenement,  et  averont 
anxy  grand  advantage  de  ccl,  s^ils  ceo 
poj/ent  monftre  §. 


B 


T  N  the  fame  manner  it  is  where  a 
releafeis  made,  to  the  tenant  i'ef 
life,  or  to  the  tenant  in  taile,  this  ihall 
enure  to  them  in  the  reverfion,  or 
to  them  in  the  remainder,  as  well  as 
to  the  tenant  of  the  freehold,  and 
they  (hall  have  as  great  advantage 
of  this,  if  they  can  mew  it. 


Y  this  it  appearetb,  that  as  a  rcleafe  made  of  a  right  to  him  in 
reverfion  or  remainder,  (hall  aid  and  benefit  hisa  that  bath  the 
particular  eftate  for  yeares,  life,  or  eftate  talle,  fo  a  releafe  of  a  right 
made  to  a  particular  tenant  for  life,  or  in  taile,  ihall  aid  and  benefit 
him  or  tliem  in  the  reinaiuder. 

If  two  tenants  in  common  of  land  graunt  a  rent  charge  of  4qs, 
wt  of  the  fame  to  one  in  fee,  and  the  grantee   relesife  to  one  of  (j  Koll.  Abr. 
them,  this  fhall  extinguifh  but  twentie  (hillings,  for  that  the  graunt  414.  Poft975.a» 
jfl  judgement  of  law  was  feverall  (i).  .  So  it  is  if  two  men  be  feifed  ^^'  ^-  '^^^-  ^• 
of  feverall  acres,  and  grant  a  rent  utfupra\     But  there  is  a  diver-  b  19M°'  **  ' 
fitie  betweene  feverall  ellates  in  feverall  lands,  and  feverall  eftates 
in  one  land ;  for  if  one  be  tenant  for  life  of  lands,  the  reverfion  in 
fee  over  to  another,  if  they  two  joyne  in  a  grant  of  a  rent  out  of 
the  lauds,  if  the  grantee  releafeth  either  to  him  in  the  reverfion,  (i  Rep.Mayoe's 
or  to  tenant  for  life,  the  whole  rent  is  extinguifhed,  for  i(  is  c&i«.) 
liQtoDe  rent,  and  iHUeth  out  of  both  eflates,  and  fo  note  the  diver- 
iitie  (a). 

**  Si  le  tenant  ad  lefait  en/on  poigne  a  pleader*'  And  fo  it  is  in  35  H.  &  B. 
both  cafes  :  for  albeit  he  in  tlie  reverfion  or  remainder  is  a  ilranger 
to  the  deed,  when  the  releafe  is  made  to  the  tenant,  and  the  tenant 
for  life  or  in  taile  is  a  flranger  to  the  deed,  when  the  releafe  it 
Q^e  to  him  in  reverfion  or  remainder,  yet  feeing  they  are  privies 
ui  e(Ute,  none  of  them  in  pleading  fhall  take  benefit  thereof,  without 
ftewing  the  fame  in  court,  which  is  worthy  to  be  obferved. 

**  Silt  ct4}  potent  monftre!'    The  one  cannot  plead  the  releafe  (Att.  3S«.  a. 
wade  to  the  other  without  (hewing  of  it,  for  that  they  are  privie  in  Hob.  66. s  auU. 
<fUjte,  as  bath  beene  faid.    Th^  reiidue  of  thefe  two  Sections  needs  ^^'  ^^^0 
¥  explication. 


f  //  /Smt  not  in  L.  and  M.  nor  Roh. 
i  ^  not  in  L.  and  M.  nor  Rob. 

(i)  [See  Note  aao.] 


II  ceo  not  in  L.  and  M.  nor  Roh. 
^  &c,  added  in  L.  and  M  and  Roh, 

(i^  [SeeNotcizf.J         .  ' 


I , 


s^a. 


lib.  3.     Cap.  8. 


Of  Releafeft/ 


Se£k.  454. 


Se6l.  454. 


[268.  a.] 


YTE  if,  fifoit  JapnioT  €i  tenant, 
•^  ei  le  tenant  foit  diffeifeCi  etiejeig' 
^or  releffa  al  diffeifee  tout  le  droit  que 
ilaooit  en  lejeigniorie  ou  en  le  terre, 
eel  releafe  eft  bone,  et  lefei^niorie  ejk 
exfin6i:  et  ceo  eftpnr  caufe  dei  pri^ 
fcitie  que  eft  perenter  le  Jeignior  et  le 
Jiffeijee*  Car  fi  les  avers  le  dijjeifee 
foientpris,  et  de  eux  It  dijjeifeejuift  un 
replevin  envers  lefeignior,  il  compel- 
leralefeigniord'avowrerfur  luy;  car 
Milavowerfur  lediffeifor,  donquesfur 
le  matter  monftre  I'avowrie  abatera, 
car  le  diffeifee  eft  tetiant  a  luy  en  droit 
it  en  la  ley. 


A  LSO,  if  there  bee  lord  and  te- 
"^*"  nant, and  the  tenant  be  diffeifed, 
and  the  lord  releafeth  to  the  difleifee 
all  the  right  which  he  hath  in  the 
feigtiiorie  or  in  the  land,  this  releafe 
is  goody  and  the  feigniorie  isextind: 
and  this  is  by  reaibn  of  the  privitie 
which  is  betwecne  the  lord  and  the 
diffeifee.  For  if  the  beafts  of  the 
diffeifee  be  taken,  and  of  them  the 
diffeifee  fueth  a  replevin  againfi  the 
lord,  hee  fhall  compell  the  lord  to  . 
avow  upon  him;  for  if  hee  avow 
upon  the  diffeilbr,  then  upon  the 
matter  fhewn  the  avowne  fliall 
abate,  for  the  diffeifee  is  tenant  to 
him  in  right  and  in  law  (1). 


H 


PIUp.S5.b.) 


rid.  Sea  45}. 


tU>.  10.  fol.  48. 
Lamprt's  cafe. 

(Poft.  «75. 

«RollAbr. 

401) 


%fieu^S. 


EREUPON  may  bee  colleAcd  and  obferved  two  divert 
fities :  firft,  betweene  a  feigniorie  or  rent  fervice,  and  a  rent 
charge  :  for  a  feigniorie  or  rent  fervice  may  bee  releafed  and  ex- 
tinguiihed  to  him  that  hath  but  a  bare  right  in  the  land,  ^nd  the 
reafon  hereof  is,  in  refpe^  of  the  privitie  betweene  the  lord  and  the 
tenant  in  right ;  for  be  is  not  only  as  tenant  to  the  avowne,  but  \f. 
hee  die,  bis  faeire  within  age,  hee  (hall  bee  in  ward  ;  and  if  of  full 
age,  hee  fhall  pay  releefe ;  and  if  be  die  without  heire,  the  land 
fball  efcheat.  But  there  is  no  fuch  privitie  in  cafe  of  a  rent  charge, 
for  there  the  cbargejonly  lieth  upon  the  land. 

The  fecond  diverfitie  is  betweene  a  feignorie  and  a  bare  right 
to  land ;  for  a  releafe  of  a  bare  right  to  land  to  one  that  hath  but  a 
bare  right  is  void,  as  hath  beene  faid.     But  here  in  the  cafe  of  our 
author,  a  releafe  of  a  feigniorie  to  him  that  hath  but  a  right,  is  good  - 
to  extinguifh  the  feigniorie. 

.  JVo^fl,  a  feigniorie,  rent,  or  right,  either  in  proijentij  or  in  future, 
may  be  releafed  five  manner  of  waycs,  and  the  firft  three  without 
any  privitie.  Firft,  to  the  tenant  of  the  freehold  in  deed  or  in  law* 
Secondly,  to  him  in  remainder.  Thirdly,  to  him  in  the  reverfion*^ 
The  other  two  in  refped  of  privitie  :  as,  firft,  here  the  lord  releafeth 
his  feigniorie  to  the  tenant  being  diiTeifed,  having  but  a  right,  and 
no  edate  ^t  all :  iacondly,  in  refped  of  the  privitie,  without  fiVJ 
filate  or  right ;  as  by  the  demandant  to  the  vouch(!e,  or  donor  to 
the  donee,  after  the  donee  bath  difcontinued  in  fee,  as  appear^th 
hereai'ter  in  this  chapter,  ' 

"  Per  carfe^  prkitie,  ifC^      See  for  this  word  {prkiin\ 
Sfift,46i,  ^, 


^*- 


(f)Hcrethercbaftojcnuobywa7ofeitijigoUhnMnt*   Sccpottsr^^ 


Lb.  3.    ;'  Of  Releafe^.  -^  •    Seft.  AH, 

**  II  compeUera  h  feignior  d'avowrer  fur'lupf  4'^."    This  is  re-  20  H.6. 9.  b. 
gularly  true  ;  but  if  the  lord  bath  accepted  fervices  of  the  difleifor,  ^^  ^-  ^  ^6- 
3icn  the   diffcifee  cannot  enforce  the  lord  to  avow  upon  him,  2  E  4^6^ 
thofigh  his  beads  be  taken,  &c.  (2). 

If  a  man  hath  title  to  have  a  writ  of  efcheat^  if  he  accept  homage  3t  E.l.Difcene 
or  fealtie  of  the  tenant,  he  is  barred  of  his  writ  of  efcheift ;  but  if  17.  %6  E.  s:7f^ 
he  accept  rent  of  the  tenant,  that  is  no  bar  to  him,  for  it  may  be  re-  .^  W-  *•  ^i- 
ceiv^d  by  the  hands  of  a  baylife.     [rf]  But  fome  doe  hold,  that  if  fj/^^S'  1^^'  \ 
there  be  lord  and  tenant,  and  the  tenant  be  difleifed,  and  the  dif-  Eicheai.Br.'ia. 
lafce  die  without  heire,  the  lord  accepts  rent  by  the  hands  of  the 
diffeifor,  this  is  no  barre  to  him.     Contrarie  it  is,  if  he  avow  for  the  /g  j^p  ^^ 
rent  in  court  ©f  record,  or  if  he  take  a  corporall  fervice,  as  homage  1  Roll.  Abri 
or  fealtie,  for  the  difleifor  is  in  by  wrong  :  but  if  the  lord  accept  SI6.  b.) 
the  rent  by  the  hands  of  the  heire  of  the  difleifor,  or  of  his  feoffee, 
becaufe  they  be  in  by  title,  this  ihall  barre  him  of  hiS  efcheat, 
'^68  hi  ^^*^^^  ^^  ^®  ^  undei-ftood  of  a  difcent  or  feofiment,  after 
''*'    '     -» the  title  of  efcheat  accnied :  [e]  for  if  the  difleifor  make  a  fe]  7  H.  4. 17, 
feofoent  iu  fee,  or  die  feifed,  and  after  liie  difleifee  die  without  heire,  3  H.  s.  entr. 
then  there  is  no  efcheat  at  all,  becaufe  the  lord  hath  a  tenant  in  by  cong.  38. 
title.    And  when  Littleton  wrote,  the  difleifee  in  the  cafe  here  put,  g^'i'  ?' 
Ihould  have  iompelled  the  lord  to  have  avowed  upon  him,  as  lAttle-  videSea.  55*" . 
fonholdeth.     But  now  this  is  altered  by  a  latter  ftatute  of  [f]  [/]^iU.  8. 
21  H.  8.    For  whereas  by  fines,  recoveries,  grants,  and  fecret  feoff-  cap.i9. 
ments,  &c.  made  by  tenants  to  perfons  unknowne,  the  lords  were  (Hob.  242,) 
put  from  knowledge  of  their  tenants,  upon  whom  by  order  of  law 
theyfixMild  make  tlieir  avowrie,  &c.  it  is  by  that  ftatute  ena^ed, 
that  if  the  lord  fliall  diflreine  upon  the  lands  and  tenements  holden, 
&c.  that  he  may  avow,  &c.  upon  the  fame  lands,  &€.  as  in  lands,  &c. 
within  his  fee  or  feigniorie,  &c.  without  naming  of  any  perfon  cer- 
taiae,  and  without  ^making  avowrie  upon  a  perfon  certaine.     Upon  Lib.  9.  fol.  tSSr 
which  ftatute  thefe  foure  points  are  to  be  obferved.     Firft,  that  the  Afcou|{h*»c»fe. 
lord  bath  dill  ele^ion  either  to  avow  according  to  the  common  law, 

Sr  force  of  the  ftatute,  by  reafon  of  this  word  (OTfly).     Secondly,  27  h.  8.  fol.  4. 
bcit  the  purview  of  the  a6l  be  generall,  yet  all  neceflary  incidents  32  If.  t.  cap. «. 
are  to  be  fupplyed,  and  the  fcope  and  end  pf  the  adl  to  be  taken  :  lib.  9.  fol.  36. 
tnd  therefore,  though  he  need  not  to  make  his  avowrie  upon  any  Bucknar*  cafe, 
perfon  certaine,  yet  he  mufl  alleage  feifm  by  the  hai^ds  of  fome  tenant 
ia  certaine,  within  fortie  yeares.     Thirdly,  that  if  the  avowrie  be  34  H.  8.  Avow* 
laade  ajccording  to  the  ftatute,  everie  plaintife  in  the  replevin,  or  r\e  Br.  ii3. 
fetond deliverance,  be  he  termor  or  other,  may  have  everie  anfwer  VL^'-d'  \  % 
to  the  avowrie  that  is  fufficient ;  and  alfo  have  aid,  and  everie  ^^^^  ^^j  fupra. 
<Kfaer  advantage  in  law  (difclaimer  only  except) ;  for  difclaime  he 
caaaot,  .becaufe  in  that  cafe  the  avowrie  is  made  upon  no  certaine 
perfon.     Fourthly,  where  the  words  of  the  ftatute  be,  if  the  lord 
di(bei2ie  upon  the  lands  and  tenements  holdcn,  yet  if  the  lord  come 
todilbeiiie,  and  the  tenant  enchafe  his  beafts  which  were  within  the  Lib.  9.  fol.  S2. . 
view  out  of  the  land  holden,  and  there  the  lord  diftreine,  albeit  the  in  caf«  d'avaw-. 
^iibefle  be  taken  out  of  his  fee  and  feigniorie  in  that  cafe,  yet  is  it  ^JT-v  «  ?o 
within  the  faid  ftatute:   for  in  judgment  of  law  the  diftrefle  is  hh. 7!4/ 
lawfaU,  and  as  taken  wit|]in  his  fee  and  feigniorie  ;  and  this  ft;atute  ftl  H.  7.  40. 
bettag  made  to  fupprefte  fraudi  is  to  be  taken  by  equitie  (1).  34  H.  6. 18. 

16  £.  4.  10. 
6  R.  2.  Befcoiu.  11.      (Ant  161.) 

(ft)  CSte  Hote  %%%;}    (x)  See  the  foUowini^  page.  Cilb,  Dlilr.  1 89,    Lord  Raym.  ^$7. 


Lib*  3-     Cap.  8.  Of  Releafe«* 


Sea.  455, 


Se6l.  455. 


TTEM,  fi  ttrrt  foil  dbnt  a  vn 
home  en  taile,  refervant  al  donor 
tt  aj'es  hares  un  certaine  rent,  fi  h 
donee  jtit  diffeijk,  ei  puis  le  donor 
teleffaal  donee  et  ajh  heires  tout  le 
droit  que  ilnvoit  en  la  terre^  etpttisle 
donee  enter  en  la  terrefur  le  dijjeifor; 
en  cefi  cafe  le  rent  eft  ale,  ptir  ceo  que 
le  dijjeifee  al  temps  ae  releafefaityjuit 
tenant  en  droit  et  en  la  ley  al  donor, 
et^avomrie  uj^e  force  covientde  eftre 
Jaitfur  lay  per  le  donor  pur  le  rent 
aderere,  iic.  Mesuncore  neti  de  droit 
de  terres,  fcilicer,  de  le  droit  de  le 
reverfion,  ^  paffera  per  tiel  releafc, 
pur  ceo  que  le  donee  a  que  le  releafe 
e/ifaitf  adonque  navott  riens  en  la 
terre  Jorfque  tantjole/fient  un  droit, 
et  ijint  le  droit  del  terre  ne  puijjoit 
•f  adonques  pajjer  al  donee  per  tiel 
rekaje*' 


ALSO,  if  land  b^  given  to  a  man 
"^  in  taile,  referving  to  the  donor 
and  to  his  heires  a  ccrUiine  ren:,  if 
the  donee  be  difleifed,  and  uUes  ihe 
donor  releate  to  the  donee  and  \u$ 
heires  all  tlie  right  which  hee  hath 
in  the  land,  and  after  the  donee  enter 
into  the  land  upon  the  difFeifor;  in 
this  cafe  the  rent  is  gone,  for  that 
the  diifeifee  at  the  time  of  the  releafe 
made,  was  tenant  in  right  and  in 
law  to  the  donor,  and  the  avowrie  of 
fine  (2)  force  ought  to  bee  made  up- 
on him  by  the  donor  for  the  rent 
bchinde,  &c.     But  yet  nothing  of 
the  right  of  the  lands,  (fcilicel)  of 
the  reverfion,  fliall  pafle  by  fuch  re- 
leafe, for  that  the  donee  to  whom  the 
releafe  is  made,  then  had  nothing  in 
the  land  but  onely  a  right,  and  fo 
the  right  of  the  land  could  not  then 
pafle  to  the  donee, by  fuch  releafe. 


Vide  Sea.  45^. 
1  H.  5.  tit. 
grai)t.  45. 
X4H.4.S8. 
li,  3.  foi.  29. 
lib.  6.  58. 
Lam  pet's  cafe 
ubi  I'upra. 
(Ant.  46.  Poft. 
348.) 

[m]  Hi  E.  3.  26. 
48  E.  5.  8.  b. 
31  E.  S.  fcard. 
a  16.  5E.4.  3. 
rE.4.  27. 
15E.  4. 13. 
fn]  Trin. 
18  Eliz.  fir  Tbo* 
luat  Wiat'K  cafe 
in  communi 
kanco. 


**  C7  Ic  dotiec  fuit  (^Hfeifte^  S^d*  This  is  evident  by  that  r^r^  1 
^  which  hath  beene  faid.  But  admit  that  the  donee  L-^""*  ^'i 
maketh  a  feoffment  in  fee,  and  the  donor  releafe  unto  him  and  his 
heires  all  tlie  right  in  the  land,  this  ftiall  extinguilh  the  rent,  betaiifc 
the  lord  mull  avow  upon  him,  and  yet  the  tenant  in  taile  after  the 
feoffment  halh  no  right  in  the  land.  But  the  rcafon  is  in  refped  of 
the  privity,  and  tliat  the  \tn\  donor  is  by  neceffity  compellable  toavo\r 
upon  him  onlyj  for  if  he  fhould  avow  upon  the  difcontinufie,  thep 
it  fliould  appearc  of  his  owne  fhewingthat  the  reverfion  whereimto 
the  rent  is  incident,  fhould  be  out  of  him,  and  confequently  the 
avowrie  fliould  abate  ;  and  fo  was  it  [??]  refolved  Trin.  i8  Eliz.  in 
the  court  of  common  pleas  iu  fir  Thomas  JfVo^'s  cafe,  which  I 
heard  and  ob'fervcd.  ,And  Litildon  faith  here,  that  in  cafe  of  the 
difleiiin  of  fine  force,  the  avowrie  muR  be  made  open  the  donee. 

"  Uncore  riens  de  droit,  Spc.  de  reverfion,  Sfc''  Here  the  diver* 
fitic  aforcfaid  betweene  the  rent  fervice  and  a  bare  right  to  the 
land  appeareth. 


adcnquis  ne  added  L.  and  M.  and  Roh.         f  adffnpus  not  in  L.  and  M» 

(i)  Thatis>  ofneceffity^ 
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Se6i.  456. 

JPS  mefme  h  manner  eft,  Ji  leas  T  N  the  fame  manner  it  is,  if  aleafe 
foit  •  a  un  pur  terme  iie  vie,  re-  be  made  to  one  for  terme  of  Jife, 
fenantallcffbret  ajesheirescertaine  referving  to  the  leflbr  and  to  his 
reni,  Ji  le  leffee  foU  diffeijie,  etpuis  heives  a.certaine  rent,  if  the  leflee  be 
'  '^orreleffaalle^'ce  etajes  heires  tout    diifeiledi  and  after  the  icflbr  releafe 

to  theleiTeeand  to  hisheires  all  the 
ri^ht  which  he  hath  in  the  land,  and 
after  the  leflee  entreth,  albeit  in  this 
cafe  the  rent  is  extinft,  yet  nothing 
of  the  right  of  the  reveriion  IhaU 
pafle,  caufa  qudfupra. 

JJEREBY  the  diverfit^  is  made  apparent  betweene  a  releafe  of 
a  rent  f«rvice  oot  ot  land,  and  u  releafe  of  right  to  land,  in 
this  Sedioa« 

Sea.  457. 


le  droit  que  U  ad  en  ta  terre,  et  apres 
le  kffee  enter,  coment  que  en  cejt  cas 
it  rent  ejl  extinS,  uneore  rien  del 
droit  dt  la  reverjton  pajfera,  caulB. 
qua  fupra* 


JifESfifoit  vemy  feignior  tt  t?e- 
ray  tenant,  et  le  tenant  fait  un 
f^fment  en  foe,  leqtteljeqff'eene  uri" 
1[«e  dement  tenant  atfeignior,  -ffile 
fii^idor  releffa  alfooffor  toutfon  droit, 
tf.c*  cejl  releas  ejl  en  tout  void,puf'  ceo 
que  le  feoffor  ad  nul  droit  en  ta' terre, 
ef  it  H  ejl  tenant  en  droit  al  feignior, 
mes  temint  folement  tenant  quant  al 
^towfyfaire,  et  il  ne  nnquei  compel^ 
Ina  le  feignior  d*avowerfur  luy,  car 
le  feignior  aVQWera  fur  le  feoffee  iil 
tcUe, 


T>  U  T  if  there  he  very  loVcl  and 
^^  very  tenant,  and  the  tenant  mdk* 
eth  a  feoffment  in  fee,  the  which 
feoffee  doth  never  become  tenant  to 
the  lord,  if  the  lord  releafe  to  the 
feoffor  all  his  right,  8cc.  this  releafe 
is  altogether  void,  becaufe  tlie  feofibr 
hath  no  right  in  the  land,  and  he  is 
not  tenant  in  right  to  the  lord,  but 
onlv  tenant  as  to  make  the  ayowrie^ 
ana  h^  (hall  never  compell  the  lord 
to  avow  upon  him,  for  tne  lord  ihaU 
avow  upon  the.feoliee  if  hee  will. 


"  PXRA  Y  Jeigfttor  et  teray  tenant  J'    This  is  to  be  tinderflood 

of  a  lord  in  f^  fimple,  and  of  a  tenant  of  like  eilate. 

There  be  foare  manner  of  avowries  for  rents  and  femces,  Scc^ 

^''.   i.Sttpcr  verum  ttnentem^  as  in  the  cafe  bere  put.   ^^  Super 

^'vm  tenentem  informA  pradiStd,  as  where  a  leafe  for  life,  or  a  gift 

in  taile  bee  made,  the  remainder  in  fee.    3.  Upon  one  as  upon  his 

.tenant  by  the  mannor  omitting  (verie);  and  this  is  when  the  lord 

f 26a  h  1  ^^^  ^  particular  edate  in  the  feigniorie^  and  fo  (hall  the 

I    y**'*}  donor  upon  the  donee,  or  lefTor  upon  the  leflee.    4.  Sur  te 

tMi/er  en  la  terre,  as  within  his  fee  and  feigniorie.    As  where  the 

tenant  by  knights  fervice  maketh  a  leafe  for  life  referving  a  rent, 

dad  die  his  heire  within  age,  the  gardeine  (hall  avowe  upon  the  leifee, 

fiHicetyJiiper  materiam  prctdiBani  in  terris  et  tenementis  prcedidis  ut 

^ra  feodum  et  dominium  fuum»    Now  by  the  ftatute  the  very  lord 

may 

38  H.  6.  f 5.    (Doc  Pia*  5S.)    tl  H.  8.  cup.  19. 


Vide  AftoQgirs 
cafe,  ].  9.  f.  \^p 
136.  *^H.6.9. 
2  H.  4.  24k 
leK.  4.9. 
26  H.  6.  ivow* 
Tie  ir. 

9  £liz»  Dier25r. 
6H.7.U. 
7  £.4.  $4. 
SO  £.  3,  aTOW. 
131. 

(9lUp.lS5.b. 
n  If.  8.  a.  19.) 
47E.S.fol. 
ultimo. 
<Polt  3i5.^ 


•/«^  added  in  L,  ud  M.  and  RAh, 
Vol.  ir. 


f  &c»  added  in  L.  and  M.  and  Roh. 
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may  avow,  as  \fi  lands  within  bis  fee  and  feiga'oriey  without  avowing 
upon  any  perfon  in  ceitaine  (i). 

Here  appeareth  the  diveHlty  bctweene  a  tenant  in  taile,  and  a 
%  tenant  in  fee  funple ;  for  albeit  tenant  in  taile  make  a  feofihient  in 
fee,  yet  the  right  of  the  entaile  remaine,  and  (hall  defcend  to  the 
iffue  in  taile.  do%  w!:en  the  tenant  in  fee  fimple  make  a  feoffment 
in  fee,  no  jight  at  all  remaine  of  bis  ei(ate,  but  the  whole  is  trans- 
ferred to  the  feoffee. 

Alfo  the  lord  is  not  compellable,  in  that  cafe  to  avow  upon  the 
feoffor;  but  if  he  will,  as  Littleton  here  faith,  he  may  avow  on  the 
feoffee ;  but  fo  it  is  not,  as  hath  beene  faid,  in  cale  of  tenant  in 
laile. 

^^ote  a  diverfity  betweene  adlions  and  bBs  which  conoeme  the 
right,  and  a6lions  and  adls  which  concerne  the  poOeflion  only.  For 
a  writ  of  cullumes  and  fervices  lieth  not  againft  the  feoffor,  nor  a 

^t>oe.)na.3fl.)  releafe  to  him  (hall  extinguifli  the  feigniorie*    So  if  a  rescous  be 

made,  an  aflife  fhall  not  lie  againfl  the  feoffor,  and  him  that  mHde 
this  refcous,  becaufe  the  feoffee  is  tenant,  and  in  aflife ;  the  furpluf- 
age  incroached  fkall  be  avoided.  For  thefe  a&ions  and  adls  con- 
cerne the  right;  but  of  a  feifin  and  an  avowrie  which  concerne 
the  poffeffion,  it  is  otherwife.  And  if  the  lord  releafe  to  the  feof- 
for, this  is  good  betweene  tbeniy  as  to  the  poffeffion  and  difcharge 
of  the  arrerages,  but  the  feoffee  (hall  not  take  benefit  of  it,  for 
that,  as  hath  bcene  fold,  it  extendeth  not  to  the  right.  Bat  the 
feoffor  (hall  plead  a  releafe  to.  the  feoffee,  for  thereby  the  feig« 
niorie  is  extin6l;  as  ifleffee  for  life  doth  wafte,  and  grant  over 
his  eAate,  and  tbe  leffor  releafe  to  the  grantee,  in  an  adion  of 
wade  againft  the  leffee,  he  (hall  plead  the  releafe,  and  yet  be  hath 
nothing  in  the  land.  .  And  fo  in  wafte  (hall  tenant  in  dower  or  bj 

^  the  courtefie  in  the  like  cafe,  and  the  vouchee,  and  the  tenant  in  a 

prctcipe  after  a  feofiment  made.  And  fo  in  a  tontri  formam  cot- 
lationis. 

4fe  3  If,  "  ^f^^^^  "^  vnqties  4^cigne  tenant*'    Nota  here  an  excellent 

^  i.  s,  8. '  point  of  learning,  riz.  if  there  be  lord  and  tenant,  and  the  rent  i» 

7  E.  4.  iJ.  behind  by  divers  yeares,  and  the  tenant  make  a  feoffment  in  it% 
19  H.  8.  tin  if  the  lord  accept  the  fcrvice  or  rent  of  the  feoffee  due  in  his  limc» 
Br*Tii  r  3  ^^  ^*^^  ^'^^^  ^^^  arrerages  due  in  the  time  of  the  feoffor;  fur  after 
ibK6!>,  66.  '  .  fach  aicceptaiice  he  (hall  not  avow  upon  the  feoffor,  nor  upon  the 
Pennant's  ctfe.  feoffee  for  the  arrerages  incurred  in  the  time  of  the  feoffor.  But 
7  H.  4. 14.  ill  that  cafe  if  the  feoffor  dieth,  albeit  the  lord  accept  the  rent  or 

?4H*fi^i/5  Service  by  the  hand  of  the  feoffee  due  in  his  time,  he  (liall  not  lole 
37  H.  6.  '  *^®  arrerages,  for  now  the  law  compelieth  him  to  avow  upon  the 
d9  Hi  8.  avow  feoffee  (2),  and  that  which  the  law  compelieth  him  unto  (ball  not 
Tic.  prejudice  him. 

(6  Rep,  58.  b.)        So  it  is,  and  for  the  fame  reafon,  if.  there  be  lord,  me(he,  and 

teftant,  and  the  rent  due  by  the  mefne  is  behinde,  and  after  the  te* 
naiit  fore-judge  the  mcfne,  and  the  lord  receive  the  fervices  of  the 
mefne  which  iffue  out  of  the  tenancie,  he  (hall  not  be  barred  of 
the  arrerages  which  iffued  out  of  the  mefnalty;  and  fo  if  the  rent 
be  behinde,  and  the  tenant  dieth,  tbe  acceptance  of  the  fervices  by 
the  hand  of  the  heire  (hall  not  baire  him  of  tlie  arrerages ;  for  ia 
thefe  cafes,  albeit  the  perfons  be  altered,  yet  the  lord  dotb  accept 
the  fervices  of  him  which  only  ought  to  doe  them  (3). 

But 


{ 


1)  fSee  Note  12  3.]  1[3)  [S«  Note  115.] 

t)  [See  Note  S24.] 
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Bat  as  long  as  the  feoffor  liveth  the  lord  (hall  not  he  compelled  4£.3.f9. 
to  avow  upon  the  feoffee,  unlefle  he  giveth  the  lord  notice,  ani  ^^'^'^»  . 
tender  unto  him  ^U  the  arrerage^. 

Bat  now  by  the  ilatute  the  lord  may  avow  upon  the  lands  fo 
holden,  as  in  lands  within  his  fee  or  feignioxy,  without  naming«f 
any  perfon  certaine  to  bee  tenant  of  the  fame,  and  without  making  21  H»  8*  cap,  91, 
of  any  avowrie  upon  any  pe^rfon  certaine,  as  hath  beene  faid,  which 
hath  much  altered  the  common  law  in  the  cafes  abovefaid,  for  the  '    '■ 

benefit  and  fafety  of  the  lord. 

But  yet*thefe  cafes  are  neceflary  to  be  knowne  (for  which  purpofe 
I  have  added  them),  for  that  the  lord  may  avow  ilill  at  tb^  com* 
mm  law  if  he  wilL 


[270.  a.] 


Sea,  458. 


J  UTERMENT  tft  lou  le  ve. 
ray  ienant  ejl  diffiifie,  come  en  le 
€0$  avantdit ;  ear  ft  le  verajf  tenant 
que  efi  dljj'e^ey  tei^ne  delfeignior  per 
jerviee  de  chivaTer  et  morufi  (fon 
keire  efleant  deiiU  age),  lej'eighior 
avera  etjeifera  legarae  del  neire,  et 
ilHut  n'avera  il  my  le  garddelfeof- 
f^  que  Jifi  le  feoffment  en  fee,  o^c, 
iffintU  eft  ground  dherjity  etiter  les 
Qtux  cafes,  %c» 


QTHERWISEitiswherethe 
very  tenant  is  diireifed^as  ia  the 
cafe  aforefaid;  for  if  the  very  tenant 
v^'ho  is  difleifed,  hold  of  the  lord  by 
knights  fervice  and  dicth  (his  heire 
being  within  age),  the  lord  ihall  (lave 
and  leize  the  ward(hip  of  the  beir^, 
and  fo  (hall  he  not  have  the  ward  of 
the  feoffor  that  made  the  feoffment 
in  fee,  See.  fo  there  is  a  great  diver* 
litie  betweene  thefe  two  cafes. 


Of  this  fufficient  liath  beene  faid  before.  13  H.  4.  is. 

36  E.  3.  tit. 
^»rd.l0.    6H.7.9.    5711. 6.}.    3»H.  6.27.    7  E.  6.  tit.  gard.  Br.    (Ptiii.  345.  b,) 
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JTE  Mjfi  un  home  leffq  a  un  outer 
Jon  terrepur  terme  d'am,Jt  le  lef 
firreleffaol  lefjee  tout  fon  droit  AcMe- 
vant  que  le  lejjee  avoit  enter  en  mefme 
It  tare  per  force  de  mefme  le  leas, 
tiel  releas  e&  void,  pur  ceo  que  le  leffee 
11  avoit  poyejfion  en  la  terre  al  temps 
del  releas  fait,  mes  tantfolement  un 
droit  drover  mefine  la  terre  per  force 
de  mefme  le  leas,  Mes  ft  le  leffee  enter 
en  nufme  la  terre,  et  tnt  eit  poffeffion 
perfiree  de  mefme  le  leas,  donque  tiel 
releas  fait  a  luy  per  le  feoffor,  ou  per 
fon  keire,  ejt  ♦  fiffUnent  a  luy  per 

caufe 


ALSO,  if  a  man  Ictteth  U>  aa« 
-^^other  his  land  for  terme  of  yeares, 
if  the  leffor  releafe  to  the  leffee  all  his 
right,  8cc,  before  that  the  leffee  liad 
entred  into  the  &me  l^nd  by  force  of 
the  fame  leafe,  inch  releafe  is  void, 
for  that  the  leffee  bad  not  poffeffioa 
in  the  load  at  tl)e  tim/3  of  the  releale 
made,  but  only  a  right  to  have  th<i 
fame  land  by  force  of  the  leafe,  ^ut 
if  the  leffee  ebter  into  the  land,  and 
hath  poflfeflion  of  it  by  force  of  ths 
•faid  leafe,  then  fuch  releafe  made  to 
him  by  the  feoffor,  or  by  his  beire, 

il 


.he  if,  tdded  L.  and  M.  and  'Siohi 
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caufe  idprmtie  que  per  force  del  is  fufficient  to  hiih  by  reafon  of  the 
/eof  e/l  perenter  eux,  ifc»  privitie  which  by  force  of  the  leafe 

'  IS  between  them,  Sec.  (i) 

< 

49  S.  S.  tS.  **  jn^  VANT  que  le  lefee  acoit  enter,  Sfc/'  For  before  cntfy 
Sr  H'f'ia  *^®  ^^^^^  ^*^^  ^^*  intcreje  tennini,  an  intereft  of  a  terme, 

t3  E.  4.*9r.'  *^^  '^  poflefliony  and  therefore  a  releafe  which  enures  by  way  of 
4  H.  7.  lo/  enlarging  of  an  ellate  cannot  worl^e  without  a  pofleflion  (2),  for 
15  H.  7.  li.        before  pofleflion  there   is  no  reverfion ;  and  yet  if  a  tenant  for 

twenty  yeares  in  poflefTiDn  make  a  leafe  to  B,  for  five  yeares,  and 

B,  enter,  a  releafe  to  the  firft  lelTce  is  good,  for  he  had  an  ajitua]! 

Sf  C  4.  Snr-       pofiefTion,  and  the  poflfeflion  of  his  lelTee  is  his  pofleffion.    And  fo 

'p'l?'*  \    ^     it  is  if  a  man  make  a  leafe  for  yeares,  the  remainder  for  yeares, 

tFoft.  J73.  •.;     j^jj^  ^Yit  firft  leflee  doth  enter,  a  releafe  to  him  in  the  reinainder 

for  yeares  is  good  to  enlarge  his  eftate  (3). 

But  if  a  man  make  a  leafe  for  yeares  to  beginne  prefently,  re« 

ferving  a  rent,  if  before  the  lelfee  doth  enter  the  leflbr  releafeth 

all  the  right  that  hee  hath  in  the  land,  albeit  this  releafe  cannot 

<Ant.  4C  b.)       enlarge  his  edate,  yet  it  (hall  in  refpedt  of  the  privity  extinguifli 

the  rent.    And  fo  it  is  if  a  leafe  be  made  to  begiune  at  Michael' 
f/uuy  referving  a  rent,  and  before  the  day  the  leflor  releafe  all  the 
right  that  hee  hath  in  the  land,  this  cannot  enure  to  enlarge  To^q  l  1 
the  eftate  but  to  extinguifh  the  rent  in  refpe^  of  the  privity,  ^  '   '  ^'J 
fbl  Bflcb.  59  je   ^  ^^  ^^  refolved  [b]  in  the  exchequer,  which  I  obfenred. 
io  £U«.  in  Scaccario,  betweene  lir  Henrie  Woodhonfe  and  fir  WUliais  Pafton. 

A  man  granteth  the  next  avoidance  of  an  advowfon  to  two,  tbe 

one  of  them  may  before  the  church  become  void  releafe  to  the 

other ;  for  although  the  grantor  cannot  releafe  tO  them  to  increafe 

their  eftate^  becaufe  their  intereil  is  future,  and  not  in  po0effion» 

^et  one  of  them  to  extinguifh  his  intereft  may  releafe  to  the  other 

m  re^eA  of  the  privity.    But  after  the  church  become  void,  then 

fuch  a  releafe  is  void,  becaufe  then  it  is  (as  it  were)  but  a  thing 

M  Pafcb.       .  in  adion.    And  this  was  refolved  [c]  by  the  whole  court  of  com- 

JSEIts.  in  qntre  ^lon  pleas,  which  I  .myfelfe  heard  and  obferved.     And  by  confc- 

Bewfet  verf       ^^^  *"  ^^^  ^^^  ^^  LUiktoa,  if  a  leafe  for  yeares  be  made  to  two, 

fevefque  'ri«       albeit  the  leflor  before  they  enter  cannot  releafe  to^  them  to  enlarge 

Norwich  in         their  eilate,  yet  one  of  them  may  before  entry  releafe  to  tke 

coflUBoni  banco,  other. 

W.  CmbI  4W.         «  Mes  tanffotement  un  droit,  4-c.*    ^^^lich  is  not  ib  to  be  under- 

flood  that  he  h&th  but  a  naked  right,  for  then  he  could  not  grant 
it  over;  but  feeing  he  hath  interejfe  termini^  before  entrie,  he  maj 
grant  it  over,  alMt  for  want  of  an  a^all  poffeffion,  he  is  not 
"capable  of  a  releale  to  enlarge  his  ellate. 

**  Meiji  U  leffee  tnfer  en  mtfint  it  ierre^  SfC^    This  is  evident, 

.And  herein  note  athverfity  betweene  a  leafe  ibr  life,  and  for  yeares, 

§ox  before  the  leffee  for  yeares  enter,  a  releafe  cannot  be  made 

ointo  him :  bat  if  a  maa  mak«  a  leafe  for  life,  the  remainder  for 

life,  and  the  firfl  lefiee  dieth,  a  releafe  to  him  in  the  remainder 

^and  to  his  heires  is  good  before  hee  doth  «nter  to  enlarge  his 

eftate, 

fi )  On  relcafet  whkh  Menite  by  enlarge^         f «)  [See  Note  at6.] 
l»«»t,ftc|wft.a^^t.       '  •  (3}  £Scc  Note  a>7.1 
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•ftate,  for  that  he  hath  an  eftate  of  a  freehold  in  law  in  him,  which 
may  be  enlarged  bj  releafe  before  entrie. 

And  where  our  author  fpisakQth  only  of  aleflfee  for  yeares,  the  95  E.  3.53. 
fame  law  it  is  of  a  tenant  by  ftatute  merchant  or  ftaple,  ur  tenant  ^^^  ^  ^^ 
by  c/f^i/,  or  the  Lke.  »iAff.FLia. 


Sea.  460, 


JP  N  mefme  le  maner  e/l,  come  it 
Jembie,  ou  leaje  eft  fait  a  un  home 
a  tener  de  le  leffor  aju  voluni,jper 
force  dequel  leas  le  lejjee  eit  poljtjjion : 
fi  '^  f^ffor  en  cejl  cafe  fait  un  releas 
at  lefjee  de  toulfon  droit,  6^c,  ceft  ra- 
leas  efi  affets  bon  pur  le  privity  que 
ejlperenter  eux ;  car  en  vainferra  de 
faire  ejiateper  un  liverie  defeijin  a  un 
cuter,  lou  it  adpoffeffion  de  mefinet 
les  tenements  per  le  leas  de  mefme  ce^ 
luy  devant,  Sfc. 

♦  Scd  contrarium  tenetur,  P.  a 
Ed.  4.  per  touts  Usjujlices. 


TN  Ibc  fame  manner  it  is,  as  it 

feemeth,  where  a  leafe  is  made  to  . 
a  man  to  hold  of  the  leflbr  at  his  will| 
by  force  of  w  hidi  leafe  the  lefTee  hath 
poifeiiion :  if  the  leflTqr  ^l  this  cafe 
make  a  releafe  to  the  leflTee  of  all  his 
right,  8cc.  this  releafe  is  good  enough 
for  the  privitie  which  is  betweene 
them ;  fur  it  fliall  bee  in  vaine  to 
makp  an  e(hite  by  a  Itvery  of  feifm 
to  another,  where  be  hath  po(refl[]o4 
of  the  lame  land  by  the  leafe  of  the 
fame  man  before,  8cc. 

But  the  contrarie  h  bolden,  Pafclu 
2  £.  4.  by  all  the  jufticcs^. 


]^  Y  thefe  two  SeAlons  is  to  be  obferved  a  diveriity  between  a 
tenant  at  will,  and  a  tenant  at  fufferaiice  ;  for  a  releafe  to  a  te« 
nant  at  will  is  good,  becanfe  hetweene  them  there  is  a  pofleflion 
^'ith  a  privity  ;  but  a  releafe  to  a  tenant  at  fufferance  is  void,  be^ 
c^fe  he  hath  a  pofleflion  without  privity.  As  if  leflee  for  yeares 
huld  over  his  teruie,  iSec.  a  releafe  to  bim  is  void,  for  that  there  is 
no  privity  betweene  them ;  and  fo  are  the  books  that  fpeake  of 
this  matter  to  be  underllood  (1). 

"  Sed  contrarium  tenetvry  t^c."  This  is  of  a  new  addition,  and 
the  booke  here  cited  ill  underftood,  for  it  is  to  be  underftood  of  a 
tenant  at  fufferance. 


«i  n.  6.  ^T. 

f  £.  4t  6.  b. 
r  E.4.«7. 
5  £  4. 16. 
99  H.  6. 
Releafe  6. 
(6  Rep.  15. 
t  Sid.  153. 
Ant.  47.  Crou 
Jiic.  1<S9.> 


Sea.  46 1 . 


][/fES  lau  home  de  fa  tefte  de- 

^  mefne  occupia  terres  ou  teue* 

ments  a  la  volunt  celuy  que  ad  f  le 

frankienementf  et  tiel  occupier  ne 

clttima 


T2  UT  where  a  man  of  his  owne 
^  bead  occupietli  lands  or  tene- 
ments at  the  will  of  him  which  hath 
the  freehold,   and  fuch  occupier 

claimeth 


•. This paragnpbii  not iaUawl Moor  Rob.         t#ji# added L» and M. and Roh. 

(i)  [See  Note  &sS«] 
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tlaima  liemforfque  a  volunif  S;c*fi 
cefuy  que  ad  le  J'rariktenement  voile 
tetedfer  toutfon  droit  al  occupier ^  SfC* 
tiel  refeafe  ejt  rotrf,  pur  ceo  que  nal 
privitie  eji  perenttr  eux  per  .leaje 
fait  aloccupier^  neper  auter  manner, 
Ssc* 


Sea.  462,  '453. 


claimeth  nothing  but  at  will,  &c.  if 
hee  which  hath  the  freehold  will 
releafe  all  his  right  to  the  occupier, 
&c.  this  releafe  is  void,  becanfe 
there  is  no  privitie  betweene  them 
by  the  leafe  made  to  the  occupier^ 
nor  by  other  m^iner,  See* 


^8.      «    T)^  f^  ^^fi^  demrfnc  occwpia*'    Hee  doth  r.ot  fay,  deja  ^  -% 

'•  t'dt  ck/nejhe  enter.  &c.  fo  as  this  is  to  bee  underdood  I  -^7  ^  •  •*•  J 


Vide  Sea. 
(1  \W,\  Abi 

Ocoi  Car  303.)    ^^  *  tenant  at  luffe ranee,  viz,  where  a  man  commeth  to  the  poflTeffion 

fiift  lawfully,  and  holdeth  over. 

[/w]  For  if  a  man  entreih  into  land  of  his  owne  wrong,  and  take 
the  profits,  his  words  to  hold  it  at  the  will  of  ihe  owner  cannot  qua- 
lifie  his  wJ-ong,  but  hee  is  a  difleifor  (i),  and  then  the  releafe  to 
him  is  good ;  or  if  the  owner  confented  thereunto,  then  hee  is  a 
tenant  at  will,  and  that  way  alfo  the  releafe  is  good.  But  there  ia 
a  diverfitie  wb^n  o;:e  commeth  to  a  particular  eilate  in  land  by  the 
It  £.  aibid.87.  ad  of  the  partie,  and  when  by  aift  in  law  ;  tor  if  the  gardein  hold 
J«"p  ?  ?«•  n      oytx,  he  is  an  abator,  bccaufe  his  interell  came  by  ad  in  law  (2). 

$8    fr.  11.         SiAiTlO.  10  E.  3. 41.  »  K.  3. 63.  (1  Roll.  Abr.  662.  Poit  277. > 

Vide  2  part  of  the  lollitutes.      Marlb.  cap.  10.     10  E.  4.  9. 10.      (1  Roll.  Alir.  861.  Ant.  56.  a.> 


[m]  Temps  U.  8. 

til.  luia  I  a 
ToNiiit.  Br.  15< 
.SIL4.38. 
18  K.  4.  2.^. 
3^  v.,  S.  28. 
HE.3.  ACS^. 


Old  N  B.  117. 
t37.  Lib.  3.  lb. 
S3.  Waikef's 
cafe.  Lib.  4.  foL 
U3, 1?4, 
Vide  Se6t  454. 

(8  Rep.  42.  b.) 

(Aut.  242.  a.) 


"  Nul  prkitiey  Prkitin  is  a  word  common  afwell  to  the  Eng- 
lifli  iis  to  the  French,  and  in  the  underftaiiding  of  the  commulL 
law  is  fourefold. 

1.  As  privies  in  eftate,  whereof  Littleton  here  fpeakfth  ;  as  be- 
tweene the  donor  and  donee,  leflor  and  lefiee,  which  privitie  is  ever 
immediate. 

2.  Privic9  in  bloud ;  as  the  heirc  to  the  anceftorj  or  betweene 
coparceners,  &c. 

3.  Privies  in  reprefentation  ;  as  executors^  &c.  to  the  teftator« 
And  fourthly,  privities  in  tenure,  as  the  lord  and  tenant,  &c, 

which  may  be  reduced  to  two  g<u^erail  heads,  privies  in  deedj 
and  privies  in  law. 


Sea.  462,  463, 


jtTtlM,  fi  home  erifeoffe  avter$ 
^  homes  de  fa  terre  fur  confidence^ 
tt  al  entent  de  perfonner  fa  darreine 
vofunt,  it  le feoffor  ocnipiaji  mefm^  la 
terre  a  la  vciunt  defesfeqf/eeSf  et  puis 
les  feoffees  relefjont  per  tour  fait  a  lour 

feoffor  tout  hur  dfoitj  Sfc,  eeo  ad  ejie 
un  quejtionjA  tiel  releqfefoit  ban  ou 

/fion.  Et  ajcum  ont  dit,  qu€  tiel  re-- 
leafe  eft  voyd,  pur  ceo  que  nul privitie 

fuxtpirenterlesfetfffeeh  et  lour  feoffor, 

en  t  ant 


ALSO,  if  a  man  enfcoffe  other 
"^^  men  of  his  hind  upon  confix 
dence,and  to  the  intent  to  performc 
his  lali  will,  and  the  feoffor  occii- 
pieth  the  fbme  land  at  the  will  of  his 
feoffees,  and  after  the  feoffees  releafe 
by  their  deed  to  their  feoffor  al)  their 
right,  &c.  this  hath  beene  a  queftion 
if  fuch  releafe  be  good  or  no.  And 
fome  have  faid,  that  fuch  releafe  is 
void|  faecaufe  there  was  no  privitie 

betweene 


(t)  [Sec  Note  949.]      (%)  [See  Note  a|o.] 
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entant  qtte  nul  hafefuii  fait  ifpres 
tie/ /ecfffment  per  ies feoffees  al  feof- 
for, a  tener  a  lour  voiunt.  Ht  af- 
cuns  ont  dit  le  contrarie,  et  ceo  per 
deux  caufes* 


betweene  the  feoffees  and  their  feof- 
for, infomuch  as  no  lerffe  was  made 
after  fuch  feoffment  by  the  feo.ffees 
to  the  feoffor,  to  hold  at  their  will : 
and  fome  have  faid  the  coDtraho, 
and  that  for  two  cuufes.      % 


Seft.  463. 


TTjV  «/?,  ^ire  quant  tiel  feoffment 
eft  fait Jur  confidence  a  performer 
/(f  vo/uni  del  feoffor^  ilferra  inien- 
ive  per  la  letf^  que  le  feoffor  doit 
maintencfnt  occupier  la  terre  a  la 
voiunt  de  fes  feoffees ;  et  iffmt  il  eft 
M  manner  de  privitie  enter  eur, 
ficome  ho/ne  fait  un  feoffment  as  au- 
ten,  et  ils  incontinent  fur  le  feoffment 
tof/lcnt  et  granteront,  que  lour  feof- 
for Qccupicra  la  tene  a  lour  voiunt^ 


r\  N  E  is,  that  when  fuch  feoff- 
ment  is  made  upon  confidence 
to  performe  the  will  of  the  feoiibry 
it  fliall  bee  intended  by  the  law,  that 
the  feoffor  ought  prefently  to  occu- 
pie  the  land  at  the  will  of  his  feoffees ; 
an;!  fo  there  is  the  like  kinde  of  pri- 
vitie botweene  them,  as  if  a  man 
make  afeoffment  to  others^,  and  .they 
immediately  upon  the  feoffment 
will  and  grant,  that  their  feoffor 
ihall  occupy  the  land  at  their  will;  Sec. 


JTERE    is   a  quefiion  moved,  and  the  reafons  of  both  fides  l«E.4, 1«. b. 

Ihewed,  and  as  it  hath  beeue  obferved,  the  latter  opinion  is  i^jF'.*' -  . 

the  better,  being  Littleton*^  owne  opinion.  yj^^  Scft.  30t. 

X76,  340. 

"  Ilferra  entendue  per  la  ley  que  le  feoffor  doit  mcantenant  occupie  4  £.  4  $  b. 

la  tcrre  a  (a  voiunt  de  les  feoffees*'    For  intendments  of  law  meu-  9  H.r.  foL  oU 

Uooed  by  our  autiior  fee  the  SecVion  in  the  margent.  timo. 

lA  H   7  9   b 
14  H.  8.  9.  a,    Sedt,  99,  lOa  110.  3«r.  577.  S9S.  40^.  440. 

'  Here   is  to  bee  obferved  the  intendment  of  law,  that  when  a  55  H.  6. 

fcofinent  is  made  to  ^  future  ufe,  as  to  the  performance  of  his  ^«*2*?*'.?h 

'2-1   b  1  ^^^^  ^^"'  ^^^  ^^^^^^^  ^^^^  ^*  ^^^^^^  ^^  ^**^  "^*  ^^  ^***  ^^"^^^^  ^  "•  ^'  ^' 

^  '        '-I  and  of  his  heires  in  the  meune  time.  11  H.  4. 5'A 

7U.4.23.    iMar.  llLDier.    (6  Rep.  18.  a.)    (Ant.lll.b,  Mt  •<)    (2  Hep*  58.) 

Ip/ee  etenim  leges  cupiunt  utjure  regantur^ 

And  reafon  would  that  feeding  the  feoffment  is  made  without  con-  (l  Koll.  hhx. 

fidcration,  and  the  feoffor  *hath  not  dijpofcd  of  the  profits  in  the  J^^-  ^luh^.^^' 

meane  time,  that  by  conilru£lion  and  intendment  of  law  tl\c  feof-  r'/fj'  ).    '  *^^ 

for  ought  to  occupie  the  fame  m  the  meane  time.     Anq  10  U  is  Subueiu,  «t, 

when  the  feoffor  difpofeth  the  profits  for  a  particular  time  in  pree-  ao  H.  6.UI. 

fenti,  the  ufe  of  the  inheritance  (hall  be    to  the  feoffor  and  his  l>*»if«« 
heiresy  as  a  thing  not  difpofed  of ;  wherein  it  is  to  be  obferved, 
that  lands  and  tenements  conveyed  npon  confidences,  ufes,  and 
tnjfts,  are  to  be  ruled  and  decided,  if  queftion  growQth  upon  the 
coafideqcesy  ufes  or  trufb,  by  the  judges  of  the  Uw »  for  th.it  it 

appear^th 

N4 


Lib.  5.     Cap.  8*  Of  Releases.  Seel.  463. 

appeareth  by  this  and  the  next  Section,  they  are  vrithio  the  entend- 
iutiif,  and  conllrucUon  of  the  lawesof  the  }ealme(i). 
(Ant  ilt,  b.  And  it  is  to  be  obferved  (as  bath  beene  faid)  that  there  is  a  dl* 

11*4^.  a.)  verfuie  betweene  a  feoffment  of  lands  at  this  day  upon  confidence, 

or  to  the  intent  to  performe  his  iail  will,  and  a  feoffment  to  the 

ufe  of  fuch  perfon  and  perfons,  and  of  fuch  eftate  and  ellates,  ^s 

hee  fh<ill  appoint  by  his  kil  will :  for,  in  the  iirft  cafe,  the  land 

pafleth  by  the  will,  and  not  by  tbe  feofiment  ]  for  after  the  feoff- 

snent  the  feoffor  was  feifed  in  fee  Ample,  as  he  was  before ;  but 

in  the  latter  cafe,  the  will  purfuing  his  power  is  but  a  direilion  of 

the  ufes  of  the  feoffment,  and  the  effates  pafle  by  execution  of  the 

.  ufcs,  which  were  raifed  upon  the  feoffment ;  but  in  both  cafes  the 

I,lb,  6.  Co\  1T«     feoffees  are  fejfed  to  the  ufe  of  the  feoffor  and  his  heires  in  ilie 

C?  ^^  ^?*     -..niean  time  :  and  all  this  and  much  more  concerning  this  matter 

hath  beene  adjudged. 
Dillon  &Frayn*8       Note,  ufes  are  raifed  either  by  tranfmutation  of  the  efeate,  as  by 
caie,  1. 1.  ifc,      fine,  feoffment,  common  re'coverie,  &c.  or  out  of  the  ftate  of  tba 
lol.  113.  owner  of  the  land,  by  bargaine  and  fale  by  deed  indented  and 

inrolled,  or  by  covenant  upon  lawtuU  conllderation,  whereof  yoo 
may  read  plentiinlly  in  my  Reports, 
<{  Roll.  Abr.  A  feoffee  to  the  ufe  of  Ji,  and  his  heires,  before  the  (latute  of 

797.  1  Kep.       ^y  jf,  9,  for  moi>vy  bargaineth  and  felleth  the  land  to  C.  and  hia 

SUt  ^^7^  b!  ^^^^^^f  ^^^  ^^^^  "°  notice  of  the  former  ufe  ;  yet  no  ufe  pall'tth 
u  10^  *  by  this  bargaine  and  fale,  for  there  cannot  be  two  ufes  in  ejc^  of 
Flow.  348.  -one  and  the  fame  land  ;  and  feeing  there  is  no  tranfmutation  of 
i  Rpp.  127,  poffeffion  by  the  terre-tenant,  the  former  ufe  can  neither  be  ex- 
Sid.  26.)  ijn^  j,0r  altered.     And  if  there  cduld  be  two  ufes  of  one  and  the 

fame  land,  then  could  not  the  faid  (latute  execute  either  of  r^_         m 
(Ant  22* b.)       them  for  the  uncertaintie.    But  if  ^.  diffeife  one  to  the  nfe  V*7'^'  ^1 

of  B.  and^.  doth  bargaine  and  fell  the  land  for  money  to  C,  C  hath 

an  ufe  ;  and  here  be  two  ufes  of  one  land,  but  of  feverall  natures  ; 

the  one,  viz,  upon  the  bargaine  and  fale  to  be  <?xecuted  by  the 

ilatute,  and  the  other  not. 

But  fmce  Littkton  wrote,  all  ufes  are  transferred  by  ad  of  Par- 
W  ^  ^*  ••  liament  [c]  into  poffeffion,  fo  as  the  cafe  vhich  lAUlrtoh  here  puts 
rDr  ^?d  9t  d  ^*  thereby  altogether  altered.  Yttt  it  is  neceffarie  ta  bee  knowcn, 
96.  a.)"         '    y^^^  ^^^  common  law  was  before  the  making  of  the  ftatute,  and 

may  ferve  for  the  Imowledge  of  the  law  in  like  cafe. 

**  Inc(mtinait  fur  U  fcqfmc^t^"  Qkc  vicontujLeiUi  fiiwi  in  ejf* 
Vident\ 

"  J  lour  voluni^  SfC,**  Here  is  i^iplyed,  everie  tenancie  at  will 
i&  at  the  will  of  both  partieS|  as  beifore  in  his  pruper  place  hath 
^e|ie  Ihewed. 

(t)  [See  Note  131.3 
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r  TN"  auin  caufe  ils  allegeontf  qacji 
^  tiel  terre  vault  xl.s.peran,  S^c. 
dtrnqne  tiei feoffor  J  err  a  jure  en  ajfifes 
€t  en  outers  enquejls  en  plees  reafx, 
ft  aury  en  plees  perjonais,  dc  ^uel 
ground  fum  que  les  piaintijes  voihnt 
counter^  *,5rc.  Et  ceo  tjl  per  le  com^^ 
mou  ley  die  la  terre.  E^o,  ceo  eft 
fur  un  graund  caufe*  Et  la  catife 
€j},  que  lu  ley  voet  que  t^l$  feoffors 
et  lour  heires  doicnt  occupier ^  ift\  et 
prender  et  enjoyer  touts  maner  de 
projits^  ifjaesf  et  revenues,  S^c.  ftcome 
let  tenements  fueront  lour  mefmes, . 
fans  interruption  de  lesfeqffeeSy  uient 
ohjiant  tie! feoffment.  Ergo,  mtfme 
la  ley  done privitieperenler  tielsfeof" 
fan  et  Ics feoffees  Jur  conJidencCy  S^c. 
pur  qucux  cMifes  us  out  ait,  que  dels 
releafes  fails  per  tiels feoffees  fur  con* 
fidtHce  a  latir  feoffor  ou  afcs  heires, 
ifc.  ij/ini  occupant  la  terre,  f  ferra 
affets  hon  :  et  ccji  le  melior  opinion^ 
coine  Ufemble,  4*c. 


X  Quaere^  car  ceofemlle  nulley  a 
cetjour. 


ANOTHER  cnufe  they  »lleag<*^ 
^^  that  ii'ludi  land  bee  worth  fur- 
tic  (hilling.^  a  ycare,  8cc.  tljen  iiich 
feoffor  fliiill  be  fworn  in  aiiife  and 
other  enqucilsin  plees  reals,  and  alio 
in  plees  peribnals,of  what  great  i'uin 
foever  the  plaintitre  will  declare,  £cc. 
And  this  is  by  the  common  law  of 
the  land.  Ergo,  this  is  for  a  great 
caufe.  And  the  caule  is,  for  that  the 
law  will  that  fuch  feot^brs  and  tlieir 
beircs  ought  to  occupie,  8cc.  and 
take  and  enjoy  all  manner  of  profits, 
iiltics,  8c  revenues,  &c.  as  if  the 
lands  were  their  own,  without  inter- 
ruption of  the  feoffees,  notwithfiand- 
ing  fuch  feoffment.  Ergo,  the  fame 
law  ^iveth  a  privitie  between  fuch 
fcoBorsand  the  feoffees  upon  confi« 
dence,  &c.  for  which  caufes  they 
have  iaid,  that  fuch  releafes  made 
by  fuch  feoffees  upon  confidence  to 
their  i'eottbr  or  to  his  heirs,  &c.  fo 
occupying  tlie  lands,  (hall  bee  good 
enougli :  and  this  is  t!ic  better 
opinion,  as  it  fccmcth. 

Qaa:rc,  for  this  feemeth  no  law 
at  this  day. 


2  Y  the  ftatate  of  ^  11^  5*  eap.  3.  llatute  2,  it  is  ena^ed,  tii3t, 
in  three  cafes,  he  thi\t  palieth  in  un  enqaeO,  ought  to  have 
Idods  and  tenements  to  the  value  of  fortie  IhilUnss,  viz,  Firft, 
opoa  triall  of  the  death  of  a  man.  Secondly,  in  plea  reall  be* 
tweeiie  par(ie  aA4  partie.  And  thirdly,  in  plea  perfonall^  where 
the  debt  or  the  d:immages  in  the  declaration  amount  unto  fortie 
narkes  (i),  And  it  is  worth  the  noting,  that  the  judges  that  were 
a  the  making  of  that  Aatute  did  conftme  it  by  equitie :  for  where 
the  ftatute  fpeakes  io  the  disjuiklive  debt  ot  danunages,  they  ad- 
judged that  where  the  debt  and  damages  amounted  to  tbrtie 
mukest  that  it  was  within  the  ftatute.  Forte/cue  y^  faith,  (/bi 
damna  vet  debitum  in  perfonalibus  adionibus  non  cxcedunt  quadraginta 
iturcas  nunictd  Anglican^,  hinc  non  reqmritury  quod  juratores  in  ac- 
iwmhms  kujufiaodi  tantmn  expendere  pq^iut:  kabebunt  tatnen  tcrram 
Tfl  reddiium  ad  vaUMrem  competentcm^juxta  dijcretionetnjttjiitiario'' 
rmn^  4^.  .Ami.fondmuci^u^  a(  ^c  tim^  9(  the  makii^  of  this  ftatute, 

the 


(Ant.  i;i6.  b.) 
28  11.8.  « 
Dv.  tol.  9. 
\'id.  W.  '2. 
cup.  3(7i 
L'cilar.  de 
21  E.  1.  ds 
junitis  p  HK'ucfis 
in  aifliri^,  Set'. 

f?  £1.  c.  6. 
Ant.  157.  a.>^ 

9  H.  5.  fol.  5. 
I/J  Fortcfc. 
cap.  15. 


*  £fe.  not  in  L»  and  M.  nor  Roh* 
t  if<.  added  L,  and  M.  amd  Rob. 


i.Thlt  paragraph  not  in  L.  aii2  M»  nor 


(f)  [See  Mote  23a.] 


Lib.  S.     Cap.  8.  Of  Releafes-  Seft.  46*. 

the  greater  part  of  tlie  lands  in  England  in  thofe  troublefonie  and 

dangerous  times  (wlien  that  unbappie  controveifie  betweene  the 

'  iioul'es  of  Yorke  and  Lancafter  was  begun)  were  in  ufe  ;  and  the 

lldtute  w;is  made  to  remedie  a  mifchiefe,  that  the  (heritfc  r^-  «    i    T 

15  H.7.  iS.b.     ofed  to  return  Hmple  meh  of  fniull  or  no  under Aanding;  and  l^  ^  ^'  ^'1 

i?»n.  7.7.  b.      therefore  the  ftatute  provided  that  hce  (hould  returne  fufiicient 

i  E.  4.  7.  a.        j^en :  and  albeit  in  law  the  land  was  the  feoffees,  yet  for  that  they 

had  it  but  upon  trull,  and  ctjii^  que  vfe  tooke  the  whole  protitSy  as 
cur  author  here  faith,  and  in  equity  and  confcience  the  land  was  his, 
therefore  the  judges,  for  advancement  and  expedition  of  juftice,  ex- 
tended the  ftatute  (agciinft  the  letter)  to  crflt/  que  vfe^  and  not  to  the 
feoffees  (i). 
[n\  SH.  6.S9.         M  ^^^  tioXty  if  a  man  hath  a  freehold  pur  termc  d'auter  ri>, 
OialUnj:.  19.      or  is  feifed  in  his  wife's  right,  and  is  returned  on  a  jurie,  yet  if 
JlH.  s.  3^        after  he  be  returned,  crfiy  que  ii>,  or  his  wife  die;  bee  maybe 
(Ant.  157.  a.)      challenged  ;  and  fo^t  is  if  after  the  retume  the  lands  be  evidcd. 

"  Et  ceo  ejt  per  le  cmnmon  ley'*    Here   three^thingf  arc  to  be 

obferved.     Firfi,  that  the  fare  ft  conftruCtion  of  a  ftatute  iv  by  the 

rule  and  reafon  of  the  common  law.     Secondly,  that  nfes  were  at 

r»]?7H.  8.        the  common  law.     Thirdly,  that  now  feeing  the  ftatute  [g]  of 

^P'^^-  27  H.  S.cap,  10.  which  hath  becue  ena<^led  fjnce  hittldon  wrote, 

hath  transferred  the  poifcirion  to  the  ufc,  this  cafe  holdeth  not  at 
this  day  ;  but  this  latter  opinion  before  that  ftatute  was  good  law, 
us  Littleton  here  tal^eth  it,    ' 

(a Rep* 42. b.)        ^*  Mt'/me  la  ley  done  prkitie^  ^c."     Hereof  it  followeth,  that 

when  the  law  gives  to  any  man  any  eftale  or  poflefiion,  the  law 

^  giveth  alfo  a  privitie  and  ojher  neceffaries  to  the  fame,  and  I  At" 

eleton  conclude  th  it  with  an  illative,  ergo^  m*'fme,la  ley  done  privitie^ 

which  is  verie  obfervable  for  a  conclufion  in  other  cafes, 

(Ante  155.  b,)        And  the  (qucere)  here  made  in  the  end  of  this  6e^ion  is  not  in 

the  originall,  but  added  by  fome  olher^  and  theretbre  to  be  re- 
jected. 
f7EJ.  cap.  6.  Alfo  fince  Littleton  wrote,  tlie  faid  ftatute  of  2  H.  5.  is  altered  : 

for  where  that  ftatute  limited  fortie  ftiillings,  now  a  latter  ftatute 
hath  raifed  it  to  foure  pounds,  and  fo  it  ought  to  be  contained  in 
the  venire  facias, 
PI.  Com,  S.SS.  b.  Nota^  an  ufe  is  a  truft  or  confidence  repofed  in  fome  other,  wfiich 
in  DeUmcre':}  13  not  iffuing  odt  of  the  landj  but  as  a  thing  collaterall,  iannexed  in 
cafe,  and  349.  b.  privitie  to  the  eftate  of  the  land,  and  to  the  perfon  touching  the 
I'^f  1/7**140 '  lan^>/^*^'<^^^th1t  Cf^y  ^t/et//e  fliall  take  the  profit,  and  that  the 
in  Chudleve's  terre*tenant  ftiall  make  an  eliate  according  to  his  dire<^ion.  So  as 
C4i"e.  Lib.  «.  cejiy  que  iffe  had  neither  jj/j  in  re,  nor  jus  ddrem,  but  only  a  confi- 
fol.  58.  78.  dence  and  trull,  for  which  he  hjjd  no  remedie  by  the  common  law, 
Lib.  6.  tbj.61.  lyy^i  jor  breach  of  truft  his  remedie  %vas  only  by  fubpcena  in  chance- 
ks^        ^^'    ^*^®  '  ^"^  y®*  ^^'®  j"<^ges,  for  the  caufe  aforefaid,  made  the  faid  con* 

ftruction  upon  the  faid  ftatute, 

Now  how  jurors  ihall  bee  returned,  both  in  common  plees,  and 

alfo  in  plees  of  the  crowne,  and  in  what  manner  evidence  ftiall  he 

given  to  them,  and  how  they  ftiall  be  kept,  untill  they  give  their 

fortefc.  cap.85,  verdict,  you  may  read  in  Fortefcue,  and  therefore  need  not  to  be 

96,  27.  here  infer  ted. 

(i)  See  Lord  Bacon's  reading  on  the  ftatute  of  nfeti  p«  8.  accord,  edit.  1785. 

Se6i. 


Lib*  3. 


Of  Releaib. 


Sea.  465- 


Se6l.  465. 


JTE  My  rdeafn  jolonque  le  mtttter 
en  fait,  afiUJifoits  out  tour  effect 
p:r  force  d*ertlarger  reflate  eeUtt/' a 
(j  '/le  releafe  ejij'ait.  Skomejeo  ieffia. 
(ciain  ierre  a  nn  home  pur  terme 
dc^  ans,  per  force  de  que  il  ejl  en 
pf'ijjiouy  et  puis  jco  relejj'a  a  luy 
(out  le  droit  quejeo  aye  en  le  tci  re 
jm%  pluis  parol X  mitter  enle  faity 
d  deliver  a  luif  lefaii,  donques  il 
cd  ejia(e forffjue  pur  terme  deja  tie, 
Fj  la  cfiuje  efiy  pur  ceo  que  quant 
It  rcvcrjion  ou  le  remainder  ejl  en  un 
home  leqnel  voile  'enlarger  per  j'on 
Tzlias  rejifite  le  tetwnty  c/r,  il 
rJav*^ra  pluis  greinder  e/taie^  mes  en 
*  tiel  manner  et  forme  ftconief  tiel 
ft)tjor fait feific.  en  fee,  et  voUoit  per 
j'on  fail  f aire  ejlate  a  un  en  certaine 
pr/ne,  et  deliver  n  luiffeifin  perfot  ce 
de  tnefh^  le  fait :  ji  en  tiel  fait  de 
fioflment  nefoit  afcun  parol  de  en-- 
kritance,  %  donques  il  ad  forfque 
tflalepur  terme  de  vie ;  et  ijfint  il  e/i 
CHtiels  releafes  faits  per  ()  eux  en  la 
reverfion  otitn  le  remainder.  Car 
Pjeo  lefpz  la  terre  a  vn  home  pur 
tenne  de  fa  vie,  et  puis  jeo  rehjjd  a 
lay  tout  inou  droit  fauns  plus  dire  en 
le  reteas,fon  ejlate  n'eji  m\f  enlarge. 
^^'^  fi  jeo  relefa  a  lay  et^afes  heirrs, 
donques  H  ad  fee  funple ;  et  fi  jeo 
Ttlejja  a  luy  et  afes  heires  defon  corps 
fnvendres,  donques  il  ad  fee  taile,  6^c. 
Fit  ijjint  il  covient  de  jpecijier  en  le 
fait  quel  ejlate  celuy  a  que  le  releas 
fj^fuit  averOf 


I 


ALSO,  rdeafes  according  to  the 
•^^  matter  in  fadl,  Ibmeiiincs  have 
their  effect  by  force  to  enlarge  the 
Hate  of  him  to  whom  the  reicafc  is 
made,  (i)  As  if  I  let  certaiae  land 
to  one  for  terme  of  ycares,  by  force 
whereof  liee  is  in  poiieffion,atid  after 
I  releafe  to  him  all  tl>e  right  whidi  I 
have  in  the  land  without  putting 
more  words  in  iliedeed,  and  deliver 
to  him  the  deed,  then  hath  hce  au 
eftaie  but  foncrmc  of  his  life.  And 
the  reaibn  is,  for  that  wiien  the  re- 
verfion or  reinnyjidcr  is  in  a  man 
who  will  by  his  rrieafe  inlarg^  the 
rftsitc  of  tli^  tcna.u,  Sec.  hee  fliall 
huvc  no  greater  elhite,  but  in  fuch 
manner  aivd  forme  as  if  fuch  I^ilbr 
were  feifed  in  fee,  and  by  his  deed 
will  make  an  eitate  to  one  ia  a  cer- 
tain forme,  and  deliver  to  him  fci*in 
by  force  of  the  fame  deed :  if  in  fuch 
deed  of  feoffemcnt  there  be  not  any 
word  of  inheriiance,  then  be  hatli 
but  an  ertate  for  life ;  and  fo  it  is  in 
fuch  releafes  made  by  thofe  in  the  re- 
verfion or  in  the  remainder.  For  if 
I  let  land.ro  a  man  tor  terme  of  his 
life,  and  after  I  releafe  to  him  all  my 
right  without  more  faying  in  the  re- 
lealb,  his  efrate  is  not  enlarged.  But 
if  I  releafe  to  him  and  to  hh  heires, 
then  hQ  hath  a  fee  fimple  ;  and  if  I 
releaie  to  him  and  to  his  heires  of  his 
bodie  begotten,  then  hee  hath  a  fee 
taile,  8lc.  And  fo  it  behovcth  to  fpe- 
cifie  in  the  deed  what  eftatc  hee  to 
whom  the  releafe  i:^  made  ihajl  have. 


T  is  a  certaine  mle,  that  when  a  releafe  doth  enure  by  wa)'  of  Fl*  t.  r^.  5. 
enlarging  of  an  ellate,  that  there  muft  be  privitie  of  elUte,  us  ^*P-  5*- 
l^twecne  Icflbr  and  lelTce,  donor  and  donee.     For  if  ^»  make  a  J^  *^*  ^*  V' 
U^t^  ^1  Ical'e  to  B.  for  life,  and  the  leflfee  makctb  a  leafe  for  yeares, 
^'*^'     -I  and  after  A.  releafeth  to  the  le0*ee  for  yeares,  and  his  heires,.  (Poll.  296.  a.) 

this 


« tid-^if^  L.  and  M.  and  Roh. 
V  a4dt4  in  I^  and  M.  and  Rob. 


1  fifr.  added  L.  and  M.  and  Rob. 
I  per  eux  not  in  L.  and  M.  nor  Rob. 


(i)  [SeeNoUasaO 


Lib.  3*     Cap.  8. 


Of  Releaies. 


Sed.  465« 


(Ant.  270.  »,) 


(Anr.  264.a. 
Poft.  28.1.  b. 
Secx.490,491.} 


CAnt.  53.  a, 
54.  a.) 


(e  Roll.  Abr. 
400.) 

4a  K  3. 16. 
«.  per  Perlay  ct 
Fmchden. 
41  E.  Ti.  17.  H. 
7  E.  4.  17. 
(Aut.  54.  ii.) 


(Ant.  42.  a.) 


1611.  6.  rc- 
leal'ft  45. 
t"^  K.  2.  re- 
leafti.    Statliam. 
[a)  13  H.4.  6, 
fcifanf.  prer.  7.  b. 
18  E.4.5. 
22  AfT.  1*2. 
11  H.  7.  19. 
10  H.  6. 11. 
(Poil.V99.a. 
Aiit.  270.  b.) 


jthis  releafe  is  void  tu  enlarge  the  eftate,  becaufe  there  is  no  privity 
betweene  A,  and  the  IclTee  for  ycarcs. 

If  a  man  make  a  Idafc  for  twenty  yeares,  and  the  leilee  make  a 
leafe  for  ten  yeares,  if  the  firil  leObr  doth  releafe  to  the  fecond  lef- 
fee,  and  his  lieir^s,  this  releafe  is  void  for  the  caufe  aforefaid. 

For  the  fame  caufe,  if  the  donee  in  taile  make  a  loafe  for  his 
owne  life,  and  the  donor  releafe  to  the  lefiee  and  his  heires,  this 
releafe  is  void  to  enlarge  the  eilate. 

And  as  privity  is  necefTarie  in  this  cafe,  fo  privity  only  is  not  fuf* 
ficient.  As  if  an  infant  make  a  leafe  fdr  life,  and  the  leffee  grant- 
eth  over  his  eflate  with  warranty,  the  infant  at  full  age  bring^th  a 
dumfuit  infra  atatcm^  the  tenant  vouclieth  his  grantor,  \vho  entereth 
into  warranty,  the  demandant  releafeth  to  him  and  his  heires; 
here  is  privitie  in  law,  and  a  tenancie  in  fuppofition  of  law :  and 
yet  becaufe  hee  tn  reiveriiaie  hath  no  eflate,  it  cannot  enure  to  him 
by  way  of  inlargement ;  for  how  can  .his  eUate  be  inlarged  that 
hath  not  any } 

If  a  tenant  by  the  courtefie  grant  over  his  eftate,  yet  he  is  te- 
nant as  to  an  action  of  wade,  attornement,  Ike.  and  yet  a  releafe  to 
him  and  his  heires  cannot  enure  to  enlarge  his  dilate  that  hath  no 
eflate  at  all. 

But  if  a  man  make  a  leafe  for  yeares,  the  remainder  for  life,  s^ 
releafe  by  the  lefTor  to  the  leifee  for  yeares,  and  to  his  heires,  is 
good,  for  that  he  hath  both  a  privity  and  an  eflate  ;  and  the  re- 
leafe alfo  to  him  in  the  remainder  for  life  and  his  heires,  is  good 
alfo. 

If  I  grant  the  reverfion  of  tny  tenant  for  life  to  another  for  life, 
now  fliall  not  I  have  an  adtion  of  waf^e  (a) :  but  if  I  rdeafe  to 
the  grantee  for  life,  and  his  heires,  now  hee  hath  the  fee  r.',*,^    u  i 
fimple,and  Ihiill  punifli  the  wafle  done  after  (i).  L*'7j'  D.J 

It  is  further  to  be  obfervcd,  that  to  a  releafe  that  ennreth  by 
way  of  enlargement  of  the  eflate,  there  is  not  only  required  privity, 
as  hath  btcne  faid,  and  an  eftate  alfo,  but  fufHcieut  words  in  law 
to  raife  or  create  a  new  eflate.  If  a  man  make  a  leafe  to  A*  for 
termc  of  the  life  of  B.  and  after  releafe  to  A.  all  his  right  in  the 
land,  by  this  A.  hath  an  eflate  for  terme  of  his  owne  life ;  for  a 
leafe  for  terme  of  his  owne  life  is  higher  in  judgement  of  law  than 
.^aii  eftate  for  terme  of  another  man*s  life. 

If  a  feme  covert  be  tenant  for  life,  a  releafe  to  the  hufbandand 
bis  heires  is  good,  for  there  is  both  privity  and  an  ellate  in  the 
hufband,  whereupon  the  releafe  may  fufficiently  enure  by  way  of 
enlargement  [a] ;  for  by  the  intermarriage  he  guineth  a  freehold 
in  his  wife's  right. 

'' Tout  le  droit."     Vide  Se&.  650. 

'  "  Pur  t^rme  des  ans"  So  it  is  if  a  releafe  be  made  to  tenant  by 
(latute  flaple,  or  merchant,  or  tenant  by  elegit^  as  hath  beene  faid ; 
and  fo  like  wife  to  gardeine  in  chivalrie  which  holdeth  in  for  the 
value,  by  him  in  the  reverfion  of  all  his  right  in  the  land,  by  this 
a  freehold  pafTeth  for  the  life  of  him  to  whom  the  releafe  is  made, 
for  that  is  the  greatefl  eflate  that  can  pajOTii  without  apt  words  of 
inheritance. 


(x)  [See  Note  ft34.1 


(1)  [Sec Note  «35l 


Lib.  3.       ^    .         01  Hdeafes.  Se6l:.  465. 

If  a  man  make  a  leafe  for  ten  yeares,  the  remainder  for  twenty  . 
yeares,  he  in  the  remainder  releafeth  all  his  right  to  the  leflee,  he 
ihall  have  an  eftate  for  thirty. yeares;*  for  .one  chattle   cannot  (i  Leo..W5.!!?3, 
drowiie  another,  and  yeares  cannot  be  confunied  in  yeares.  Am.  193.  b.) 

"  Mcs  Ji  jco  releq/e  a  lujf  et  afes  heir^s^  4'C."  Here  it  is  to  bee 
obferved,  that  wlien  a  releafc  doth  enure  by  way  of  enlargement  of 
an  ellate,  no  inheritance  either  in  fee  fmiple  or  fee  taile,  can  pafTe 
without  apt  words  of  inheritance. 

But  there  is  a  diverfuy  betweene  a  releufe  that  enureth  by  way  g  gi-^  x>\eT. 
of  eulargement  of  the  ftate  and  by  way  of  mitter  reflate  (a) ;  for  263.  lo  Elii. 
when  an  eilate  pafleth  by  way  of  witter  Vejlaiey  there  fometime  Beadloe$. 
there  need  not  any  words  of  inheritance.     As  if  a  joynt  eftate  be  J^*^' ''*'*  ***  J*'* 
made  to  the  hufband  and  to  his  wife,  and  to  a  third  perfon  and  to  j^  ^  ^^'  * 
their  heires,  the  third  perfon  releafeth  all  his  right  to  the  hufbund,        *   '  ' 
this  Ihali  enure  by  way  of  witter  Vcjlate^  and  not  by  way  of  en- 
largement of  the  eilate^  becaufe  the  hufband  had  a  fee  (imple,  and  See  before  in  the 
needeth  not  to  have  any  words  of  inheritance.     So  it  is  if^tlie  re-  l!**?^**"  "f  ^^^ 
leafe  had  been  made  to  the  wife.  •  **"'*  *' 

[A]  If  there  be  three  joyntenants,  and  one  relcafe  to  one  of  the  [6J40E.3  41. 
other  all  his  right,  this  enureth  by  way  of  miiter  Viftate,  and  paf-  46  £.3. 
feth  the  whole  fee  fimple  witliout  thefe  words  (heires).     But  if  ^^  ^*  *^* 
there  be  two  joyntenants,  and  the  one  of  them  releafe'all  his  right  ??  £43* 
lo  the  other,  this  doth  pot  to  all  purpofes  enure  by  way  of  rnitter 
Vtfiate,  for  it  maketh  no  degree,  and  bee  to  whom  the  releafe  is 
made  (hall  for  many  purpofes  be  adjudged  in  from  the  firft  feoffor, 
and  this  releafe  ihall  vefl  all  in  the  other  joyntenaiit  without  thefe 
words  (heires). 

But  if  there  be  two  coparceners,  and  the  one  releafe  all  his  10  E;  4.  S.  b. 
right  to  the  other,  this  fhall  enure  by  vf&y  of  witter  I'tjlate^  and  37H.  e.tiu 
fhall  make  a  degree,  and  without  thefe  words  (heires)  ihall  paiTe  gj*^"""* 
the  whole  fee  iimple.     And  it  is  to  be  obferved,  that  to  releafes  si'h.  4. 8. 
that  enure  by  way  oi  rnitter  I'ejlate,  there  mud  be  privity  of  eftate  40  AflT.  5. 
at  the  time  of  the  releafe.  9Elia.Bier. 

If  two  coparceners  be  of  a  rent,  and  the  one  of  them  take  the 
tcr-tenant  to  hufband,  the  other  may  releafe  to  her,  notwithfland-  (*  ^^l*  Abr. 
ing  the  rent  be  in  fufpence,  and  it  fhall  enure  by  way  of  tnitter  ^"g  4  3  k  » 
I'ejttttef  and  (he  may  releafe  alfo  to  the  ter-tcnant,  and  that  ihall         •   •   •  -^ 
entire  by  way  of  extinguifhment :  but  if  ihe  releafe  to  her  filler 
ud  to  her  bniband,  it  is  good  to  bee  feene  how  it  fhall  enure. 

Idttletoa  hawing  now  fpoken  of  releafes  that  enure  by  way  of  Vid.  Litt.  fol. 
enlargement  of  the  eftate,  and  of  releafes  that  enure  byway  of  m/V-  ?^'JJ^*    g^ 
t(^r  I'ejtafe^  proceedeth  to  releafes  that  enure  by  way  of  mittcr  le  >^^^*  jW/«.> 
drQit,    So  as  of  that'  which  hath  b€ene  and  ftuiU  bee  faid  by  our  ^      '      '  ' 
vKbor  of  reteafes,  it  appeareth  that  fome  doe  enure  by  way  of  * 

enlargement  of  eftate,  fome  by  yroy  of  rnitter  I'e^ate^  fome  by  way 
^i  natter  U  droit f  by  way  of  entrie  and  feoflfmcnti  and  fome  by 
«iuifigailhment« 

(s)  [Sec Note »a€] 
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Sed:.  466. 


[274.  a-1 


TTEM,  ajcun  foiU  reliafa  urera 
^  de  mitier^  et  vejier  le  droit  celuy 
que  fait  le  re/eafea  celiya  que  le  re- 
ieas  eft  fait,  ifirome  un  home  eft  dif 
ftifi,  et  il  releffiz  afon  diffeifor  tout  It 
droit  que  il  ad,  eii  ce/i  cas  le  diDeifor 
ad  Jon  droit,  ijfint  que  lou  fonejiate 
adevantfuit  torcious,  ore  per  tielre^ 
leas  il  ejtfait  loyal  et  droiturel. 


A  LSO,  fometimcs  releafes  fhall 
•^^  enure  de  mitter,  and  veft  the 
rieht  of  him  which  makes  the  releale 
to  him  to  whom  the  releafeis  made. 
As  if  a  man  be  diifeiled,  and  he  re« 
leafeth  lo^his  diffeifor  allhis  right,  ia 
this  cafe  the  diffeifor  haih  his  right, 
fb  as  where  before  his  Itate  was 
wrongful!,  now  by  this  relelife  if  is 
made  lawfull  and  right  (x). 


"  JPr  t/  rdrjfa  afon  difd/or,  S^c"  This  releafe  fo  putteth 
the  right  of  the  difleifee  to  the  difleifor,  that  it  changeth 
the  quality  of  theeftate  of  the  difleifor;  for  where  hiseftate  wa?  be- 
fore wrongfully  it  is  by  this  releafe  made  lawiull.  But  how  far  re, 
and  to  what  refpe6ts  his  eflate  is  changed;  ihall  be  laid  hereafter 
in  this  chapter  in  his  proper  place. 


Se6l.  467. 


7l/fES  hie  nota,  que  quant  home 
^^  eft  feifi  en  fee  fimple  d'afcun 
terres  ou  tenements^  et  un  aiUer  voile 
releafer  a  lay  tout  Je  droit  que  il  ad 
en  mefmeiles  lencmetUs,  il  nebefoigne 
de  parler  de  les  hvires  celnu  a  que  le 
releas  eft  faitf  pur  ceo  que  il  avoitfee 
Jimple  at  tanps  de  releas  fait,  Carfi 
releas  fuitjait  a  lui/  *  pur^  un  jour, 
ou  pur  un  heure,  ceo  ferroit  auxj/ 
fort  a  luy  en  ley,  Jicome  il  uft  releas 
a  luy  et  afes  heires.  Car  quant  fan 
droit  fait  ale  de  luy  a  un  foitsperfon 
feleas  fans  afcun  condition,  4*c«  ^ 
celuy  que  ad  fee  funple,  il  eft  ale  a 
toutsjours. 


"D  UT  here  note,  that  when  a  man 
"^^  i^  feifed  in  fee  fimple  of  any 
lands  or  tenements,  and  another  will 
releafe  to  him  all  the  right  which  he 
hath  in  the  fame  tenements, he  need* 
eth  not  tofpeakeof  iheheires  of  iiihi 
to  whoin  the  releafe  is  made,  for  that 
he  hath  a  fee  limple  at  the  time  of 
the  releafe  made.  For  if  the  releafe 
was  made  to  him  for  a  day,  or  aa 
houre,  this  (ball  bee  as  Arony  to  him 
in  law  as  if  he  had  releafed  to  him 
and  his  heires.  For  when  his  right 
was  once  gone  from  him  by  his^e* 
leafe  witiiout  any  condition,  8cc.  to 
him  that  hath  the  fee  fimple,  it  is 
gone  for  ever. 


(fo^.  $80.  a.) 


"  JL  ne  bcfoigne  a  parler  de  les  heires^  ^c."    And  the  reafon  of 

Littleton  hereof  is,  for  that  the  difleifor  hath  a  fee  iirople  at 

the  time  of  the  releafe  made.    And  tliit  appeareth  by  that  which 

bath  beene  faid  before,  fo  as  regularly  bee  that  hath  a  fee  funple 

at 

•  it  a  fa  beires  idded  L.  and  M.  and  ^ti^ 
(1)  [Sec  Note  »37.] 


Lib.  3.  Of  Releafes.  Se6k.  468. 

at  the  time  of  the  releafe  made  of  a  right,  &c.  necdeth  not  fpeake 

ofhishcircs. 

"  Carfi  releafe  fuit  fait  a  luy  pur-  unjour,-  Sfd'     For   the  di-  Vidc6E.3. 17^ 
Terfity  is  betweene  a  releafe  of  part  of  liie  eftate  of  a  right,  and  it?  E.  4.  lit. 
Irftweea  a  releafe  of  a  right  in  part  of  the  land.     And  therefore  l>efceat,  F.  t9» 
htildoa  here  faith,  that  a  releafe  of  a  right  for  a  day  or  an  houre 
isof  as  good  force,  as  if  he  had  releafed  his  right  to  him  and  his 
beires.    But  if  a  man  bcdilfeifed  of  two  acres,  he  may  releafe  his  (Aiit25?,a.) 
right  in  one  of  them,  and  yet  enter  into  the  other. 

To^i  ki  "  Sans  afa/n  condition,  S^-^cJ*  Herein  isimplyed  two  di- 
I'/'t-  'J  verfities :  firft,  betweene  the  quantity  of  the  eftate  in  a  right, 
and  the  quality  thereof;,  for  albeit  the  difleifee  cannot  releafe  part 
of  the  eftate,  as  liath  beene  faid,  yet  may  he  releafe  his  right  upon 
condition,  as  here  it  appearetk  by  Littleton  [c],  and  it,  agreeth  with  fc]  4  E.  f. 
our  bcokes.  .       lleieafc  oO.- 

Alfo  here  is  another  diverfity  betweene  a  right,  whereof  Little-  f^^Ji*' 
ton  putteth  his  cafe,  which  is  favoured  in  law,  and  a  condition  ^^  j^^  13 
created  by  the  party  which  is  odious  in  law,  for  that  it  defeateih  ji  H.  W 
eftates.    And  therefore  if  a  condition  be  r«leafed  upon  condition, 
the  releafe  is  good,  and  the  condition  void. 

^Vhat  things  may  be  done  upon  condition*  is  too  large  a  matter  «5  Rep.  69.  a;! 
to  handle  in  this  place,  our  author  having  treated  of  Conditions  be-  ?^i?*?^^*  *" 
fore :  only  to  give  a  touch  of  fome  things  omitted  there  fhall  fuf-        '    *^ 
ficc.    An  expreffe  mammiiflion  of  a  villeine  cannot  be  upon  con- 
dition, for  ODce  free  in  that  cafe,  and  ever  free ;  alfo  an  attorn- 
ment tO'^  grantee  upon  condition,  the  condition  is  void  becaufe 
tlie  grant  is  once  fettled.     But  this  is  to  be  underftood  of  a  con- 
ditioQ  fubfequent,   and  not  of  a  condition  precedent;  ibr  in  both  Rot.  Parliament 
tHbfe  cafes  the  condition  precedent  is  good.     But  letters  patents  of  ^^  '^-  6;  n."™* 
denization  made  to  an  alien,  may  be  either  upon  condition  fubfc-  |f9  ApUml- 
qaent  or  precedent ;  and  fo  may  the  king  make  a  charter  of  pardon  10  e.  3.  cap.  f. 
to  a  man  of  his  life  upon  condition,  as  is  abovefaid.  3  H.  7.  f.  6. 

Sed.    468.  (2  Roll.  Abr.  400.) 

JifES  iou  *  home  ad  un  reverfion  T^UT  where  a  man  hath  a  rcver- 

tnfeefimpley  ou  un  remainder  fion4n  feefimple,  or  a  remaio- 

pifiejifnpte,  at  temps  de  releasfait,  der  in  fee  fimple,  at  the  time  of  the 

w  $il  toyle  releafer  al  tenant  pur  releafe  made,  there  if  he  will  releafe 

^me  d'ans,  ou  pur  terme  de  vie,  ou  to  the  tenant  for  yeares,  or  for  life, 

ol  tenant  en  ie  tuile,  il  covient  a  de-  or  to  the  tenant  in  taile,  hee  ought  to 

Umdner  fe/iateque  celuy  a  que  k  detennine  the,  eitate  which  he  to 

nUaseJifait  avera  perfaroede  mefme  whom  the  releafe  is  made  fhal  buv^ 

le  reieas,  pur  ceo  que  tiel  releas  f/114-  '  by  force  of  the  fame  releafe,  for  that 

ftrapur  enfarger  Cejiatc  de  celuy  a  fuch  releafe  fliall  enure  to  enlarge 

pule  releas e/t fait  f.  the  eilate    of  him  to  whom   the 

releafe  is  made  (1). 

.       • 
Of  this  fufficienthatfa  beene  faid  before. 

r^  I^  Ind  M  aad  Roh.  f  &e.  added  L.  and  M.  and  Roh. 

,  (0  [See  Note  «38.] 

S«£t. 
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SeGt.  469, 470. 


Sea.  469* 


Tijf^S  autcrmetft  eft  Ion  home  ad 

'^  ^  forftfue  droit  a  la  terre^  et  nad 

rkm  en  le  reverfioa  fie  enlereniainder 

en  fait,     Cavfi  tiel  home  relejja  tout 

fon  droit  a  uh  que  eft  tenant  de  te 

franktenement^  tout  Jon  droit  efi  ale^ 

*  coment  que  nul  mention  foitfait  de 

iei  heira  celujf  a  que  le  rele^  efi  fait, 

Carjijeo  lejja  terra  ||  a  tin  home  pur 

terme  defa  vief  ji  jeo  pais  releafe  a 

lu^  pur  enfargerfon  eftate^  il  covient 

que  Jeo  relejja  aluyet  a  fa  heires  de 

Jon  corps  engender^  *oua  Ivy  et  a  Jet 

heireSf  ouper  tiehparols,  ^  aver  et 

tener  a  hiy  et  afes  heires  f  ^«  fi^ 

corps  engendres,  "][,  ou  a  les  heires 

mates  dejon  corps  engendres,  ou  tiels 

femblabfes  ejlates,  ou  autrement  il 

71  ad  plus  greinde  ejlaie  que  il  avoit 

cdevant. 


T>UT  othcmife  it  is  where  amfin 
•'^  hath  but  a  right  to  the  land,  and 
hath  nothing  in  the  reverfion  nor  ia 
the  remainder  in  deed.  For  if  inch 
a  man  releafi;  all  his  ri^ht  to  one 
n  hich  is  tenant  in  the  freehold,  all 
his  right  is  gone,  albeit  no  mention 
be  made  oF  the  heires  of  him  to 
whom  the  releafe  is  made.  For  if  I 
let  lands  to  one  for  terme  of  his  life, 
if  I  after  releafe  to  him  to  r  -. 

enlarge  his  eftatCi  it  behov*  L^75-  a.J 
eth  that  f  releafe  to  him  and  to  his 
heires  of  his  body  engehdred,  or  to 
him  and  his  heires,  or  by  thefc 
words,  To  have  and  to  hold  to  him 
and  (o  his  heires  of  his  bodie  engenr 
dred,  or  to  the  heires  males  ot  his 
bodie  engcndred,orfiich  likeeftates, 
or  otherwife  hee  hath  no  greater 
eftate  than  bee  had  before. 


(Ant,  t^.) 


**  A  UN  que  ejl  tenant  de  franhtenement!*  Here  it  appeareth, 
that  to  a  releafe  of  a  right,  made  to  any  that  hath  an  eftate 
of  freehold  in  deed  or  in  law,  no  privitie  at  all  is  requifjie.  As  if  a 
dilfeifor  make  a  leafe  for  life,  if  the  diffeifee  releafe  to  the  lciree« 
this  is  good,  and  diredUy  within  the  rule  of  Ldttlcton^  becaufe  the 
lelTee  hath  an  eilate  of  freehold,  albeit  there  be  no  privitie.  And 
fo  it  is  if  a  dilTeifor  make  a  leafe  to  A.  and  his  heires  during  the 
life  of  B,  and  A.  dietb,  a  releafe  by  the  difleifee  to  his  heire,  be* 
fore  hee  doth  adhially  enter^  is  good. 


CPoit  S97.) 


Sea.  470. 


7iyJB5  Ji  mon  tenant  a  terme  de 
vie  leffa  me  fine  la  terre  oufter  a 
fknatiierpur  terme  de  viedejonlcfieef 
le  remaitider  a  tin  outer  en  fee,  ore  fi 
.jeoreleffa  a  eeluy  a  que  mon  tenant 
Uffajl  pur  terme  de  vie,  %  ceo  ferra 
harre  a  touts  jours,  coment  que  nul 
mention foitjait  defes  heires,  pur  ceo 

que 


"O  UT  if  mv  tenant  for  lifefetteth 
the  fame  land  over  to  another  for 
terme  of  the  life  of  his  leflfee,  the  re- 
mainder to  another  in  fee,  now  if  I 
releafe  to  him. to  whom  iiiy  tenant 
made  a  leafe  for  terme  of  life,  I 
ihall  bee  barred  for  ever,  albeit  that 
no  mention  be  made  of  his  heires, 

for 


I  9u  tenements  added  L.  and  M.  and  Roh«        %9u  aks  heires  malts  ie  fin  emrps  €»• 
*  9U  not  in  L.  and  M.  nor  Rob.  gendret  not  in  L,  and  M.  nor  Koh. 

f  males  added  JL.  and  M«  and  Roh,  ^  ceo^JeOi  I/,  aod  Ma  and  Ruh« 


Lib,  3.  '        OfReleafes.  3ea.  4n; 

que  al  temps  de  releafe  fait  jeo  avoy  for  that  at  the  time  of  tfie  release 

nul  rtverfiony  mes  tantfolemerU  m  made  I  had  no  reverfion,  but  only 

droit  d' aver  la  reverfion.     Car  per  a  right  to  have  the  reyerlion,     for 

tiel  leas,  et  h  remainder  oiyier,  qye  by  i'ucb  a  refcafe,  and  the  remainder 

mo«  tenant fifi  en  ceo  cas,  mm  rever-^  over,  which  my  tenant  made  in  this 

non/uit  dffcontinuey  |  ^c.  et  tiel  re-  cafe,  my  reverfion  was  difcontinued, 

ipc  urera  a  celuy  en  le  remainder,  &c.  and  this  releafe  fhsfl  enure  to 

darer  advantage  de  ceo,  ayzibiet^  him  in  the  remainder,  to  have  ad. 

come  al  te^ant  a  temie  de  we,     '  vantage  of  it,  afwell  as  to  the  tenaiif 

for  terme  of  life  (x^, 

J^TTTLBTOIf  haying  before  fpokei)  of  releafes  which  enure  (Puft.2T9.) 

by  way  of  enlargement,  by  way  of  mitt er  I'efiate,  and  by  way 
of  mktfr  k  droit,  here  fpieaketh  oi  a  releafe  of  a  right  which  m 
fonie  refpects  enureth  by  way  of  extingui/hment ;  as  in  this  cafe 
vbich  Uttleton  here  putte^h,  the  releaie  to  the'lenTee  of'  the  leflee 
doth  not  enure  by  way  of  mitter  le  droit,  for  then  fliould  he  have 
f  i ^^^^^^  -rigb^,  but  as  it  were  by  way  of  extinRiii/limcnt,  in  re- 
iped  of  him  that  made  the  releafe,  lUid  that  it  (ball  enure  to  him  in 
[275.  b  1  ^^^  remainder,  which  is  a  qualitie  of  an  inheritance  ex- 
'-' tinguiihed.  But  yet  the  right  is  not  exti^  in  deed,  as 
«^  be  fai(J  hereafter  in  this  chapter.        ' 

"  Mon  reterjim  fuit  difcontinue,  Sfc!*    Jlere  difcoptiniie  is  in  (Poft.  SJ7.  !> ) 
a  Urge  feofe  taken  for  devefted,  though  the  entrie  of  the  leffor  b« 
pot  taken  away,  iR^hich  is  im^lyed  in  this  {fyc).  ' 

Sea.  4yK 

QA  ^  ft  eel  intent  le  tenant  a  terme  Tj*  O  R  to  this  intent  the  teii^Qt  fbf 

de  tie  et  celay  en  le  remainder  ^   terme  of  life  and  he  in  the  re^ 

f'jntficome  un  tenant  en  le%fy  etjbnt  mainderarea^  one  tpnant|n  law, and 

Mome  ton  tenant  fuit  fole  feifie  ejfp  gire  a^  if  one  tenant  w,ere  fole  felfed 

m  demefne  came  defee  al  temps  de  in  hi?  demefne  as  pf  fee  at  the  tira^. 

^id  relmjefait  q  luy,  S^c.  of  Ibcb  releafe  madie  imto  biip^  Sfy* 

**  ^OJSfT  come  un  tenant  en  by!*  llVhich  is  certainly  jtnic  in 
this  cafe  of  remainder,  and  fo  it  is  $ilfo  in  cafe  of  a  rever- 
fion; as  if  a  djfl'eifor  make  a  leafe  for  life,  and  the  fJifleifee  doth 
ftlcafe  all  his  rigb^  to  the  leflee,  this  releafe  ihall  enure  to  him  ii^ 
ft«  rcveriion,  albjcit  ]they  have  feverall  eftates,  as  bath  beenc  laid, 
*bich  is  implyed  in  this  (^*c.), 

Butif  a4iireiforQiake  aleufe&r  Jife,  the  remainder  in  fee,  al- 
beit they  to  fomjf  purpofes  (as  here  is  faid)  are  a^  one  tenant  in 
»*%  yet  if  the  diffeifee  releafe  sjl  adions  to  the  tenant  for  life,  af- 
ter the  death  of  the  tenant  for  hfe,  he  in  the  remainder  (hadl  not 
jake  benefit  of  this  releafe,  for  it  extended  only  to  the  tenant  for  f!l^^''/i^!* 
We,  a^'it  is  boldcn  [aj  m  Bdpard  ^Itham'p  >afc;    And  in  like  iamWc.    f 


panner,-  {fofk^iiH) 


I  Vf.  net  In  L.  and  M.  and  ^obr 
(?)  [Sec  Note  »39.1 
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Sea.  472. 


m:inner,  if  the  diffeifor  make  a  leafe  for  life,  and  tbe  diffeifce  rclcafo 
all  aftions  to  the  leflee,  this  inureth  not  to  him  in  the  reverfion ; 
and  fo  our  author  is  to  be  underilood  of  a  releafe  of  rights,  and 
not  of  a  releafe  of  aftions,  to  the  tenant  for  life,  as  to  or  for  th« 
lyeuefit  of  him  in  the  remainder  or  reverfion. 


Se£i.  472. 


TTEMy  fi  homefolt  ^eijie  per 
deujc,  sil  relejja  a  tin  d  eux,  itti* 
endrafon  compmgnion  hors  de  terre^ 
et  per  tiel  re/cafe  it  avera  lefole  po/- 
fejjion  et  eftate  en  la  terre.  Mes  fi 
ftn  djljeifor^nfeqffa  deux  en  fee,  et  le 
diffeijee  rehjja  a  run  des  feoffees,  ceo 
urera  a  ambideux  de  lesjeqffees,  et  la 
caufe  de  diverfity  entre  ceux  deux 
cafes  eft  qffets  preipiant.  *  Pur  ceo 
.  que  iu  veignofit  eins  per  feoffment,  et 
lautersper  tort,  S^c* 


A  LSO,  if  a  man  be  diffeifed  by 
"^  two,  if  he  releafe  to  one  of 
thcm(i),  hee  fliaU  hold  his  compa- 
nion out  of  the  land,  and  by  fuch  re- 
leafe hee  (hall  have  the  fole  pofleffion 
and  eftate  in  the  land.  But  if  a  dif- 
feifor infeoffe  two  in  fee,  and  the 
diifeifee  releafe  to  one  of  the  feoffees, 
this  flial  inure  to  both  the  feoifee-s 
and  the  caufe  of  the  di  verfi  ty  between 
thefe  two  cafes  is  pregnant  enough. 
For  that  they  come  in  by  feoffment, 
and  the  others  by  wrong,  8cc 


91  H.  6.  41. 
(Ant  194.  a.  b.) 


"  CfJ  home  foit  dijfciftey  Sfcr    This  is  to  bee  underflood  where 
tenant  'in  fee  fimple  is  diflfeifed  and  releafe  ;  for  if  tenant  for 


I 


life  be  difleifed  by  two,  and  he  releafeth  to  one  of  them,  this  ftiall 
inure  to  them  both ;  for  he  to  whom  the  releafe  is  made,  hath  a 
longer  eflate  than  hee  that  releafeth,  and  therefore  cannot  inure  to 
him  alone,  to  hold  out  his  companion,  for  theii  fhould  the  releafe 
inure  by  way  of  entrie  and  grant  xA  his  eftate  ^  and  confequently 
the  difleifor,  to  whom  the  releafe  is  made,  fhould  become  tenaut 
}»]  13  E.  4.  tit.  for  life,  and  the  reverfion  revefted  in  the  leflbr  [6],  which  flrange 
"iTccnt,  F.  29.  tranfmntation  and  change  of  eftates  ia  this  cafe  the  law  wiU  not 
fuifer.  But  if  lelTee  for  yeares  be  oufted,  and  he  in  the  ^-{0^6  a  1 
verfion  diffeifed,  and  the  leffee  releafe  to  the  diffeifor,'  the  I-  '  ^J 
diffeifee  may  enter,  for  the  terme  of  yeares  vi  extindt  and  determined. 
But  othenyife  it  is  in  cafe  of  a  leflee  for  life,  for  the  diileifor  hath 
a  freehold,  wh6reu{)f)n  the  releafe  of  tenant  for  life  may  enure ;  but 
the  difleifor  hat)i  no  tenne  for  yeares,  whereupon  the  releafe  oif  the 
leffee  for  yeares  may  enure. 

And  fo  it  is  if  donee  in  taile  be  diffeifed  by  two,  and  releafeth  io 
one  of  them,  it  (hall  enure  to  them  both.  But  if  the  king's  tenant 
for  life  be  diilbifed  by  two,  and  he  releafeth  to  one  of  them,  he 
ftiall  hold  out  his  companion,  for  the  diffeifor  gained  but  the  eflate 
ior  life.  So  if  two  joyntenants  make  a  leafe  for  life,  and  after 
doe  diffeife  the  tenant  tor  life,  and  he  releafe  to  one  of  them,  be 
ihall  hold  out  his  companion,  for  the  diffeiHa  was  but  of  an  eilate 
for  life. 

If 


(Ant  S65.  b. 
Aat.  SS9.  a.) 


*  Thit  remainder  of  this  Se6Hon  not  in  !«•  and  M*  nor  Rob* 

(iK^N<>tea4o.] 


Lib.  3,  Of  Releafes,  jBpft.  4f  ^t 

If  tenant  for  life  be  difleifed  by  two,  aiid  Le  in  tbe  reverfiqn  ^ 

and  tenant  for  life  joyne  in  a  irdeai'e  to  one  of  the  diireifors,  he 
/hail  hold  bis  companion  out,  and  yet  it  cannot  enur^  by  way  of 
fintrie  and  feoflhient.  But  if  they  fevcrally  relcafe  their  feveralj 
light?,  their  fe^erall  releafies  fhall  enure  to  both  the  diflTeifors^  ^ 

But  here  in  Lift  let  on*s  cafe,  where  tenant  in  fee  fimple  is  dif* 
ftifed  by  two,  and  reieafctb  to  one  of  them,  tbis  for  niany  pur- 
pofes  enurcth  by  way  of  entrie  and  feoffmcnl,  and  therefore  he  to 
whom  the  releafe  is  made  ihall  hold  out  his  compiinion,  and  be 
made  fole  tenant  of  the  fee  fimple.  And  this  holdeth  not  only  ii» 
cafe  of  fi  diffeifm,  but  allb  in  cafe  of  intrufion  and  abatement :  bu( 
necefliinly  be  to  whom  the  releafe  is  made,  mufl  bee  in  by  wrpng| 
and  not  by  title. 

if  two  men  do«  gaine  an  advowfon  by  ufurpation^  and  the  right 
patron  releaieth  to  one  of  them,  he  fliaJl  not  bold  out  his  compa- 
Qtoii,  but  it  fhall  enure  to  them  both  ;  for  feeing  their  clerke  came 
in  by  admifDon  and  iuftitution,  which  are  judiciall  adh,  tb.ey  are  not 
merely  in  by  wrong :  for  an  ufurpation  Ihal)  caufe  a  reniit^^r,  as  it 
appciiretb  in  F.  ^.  /J.  31.  m. 

But  if  a  Jeixfe  tor  life  be  nivide,  the  Remainder  for  life,  the  re-  19  IT.  §.  Qi^ 
mainder  in  fee,  and  he  in  remainder  for  life  diflbifeth  the  tenant  38  H.  is.  'i^, 
for  life,  and  then  tenant  for  life  dieth,  the  difieifm  is  purged,  and  ^^^^  ^^  ^^^ 
he  in  the  remainder  for  life  hath  but  an  ellate  for  I  fe.      j^nd  fo  ?^|]  ^  ^\ 
note  a  diveriitie  where  the  particular  eflat^  fof  life  is  nrecedent^         ,  '  ' 
and  when  fubfeqnent. 

Where  our  author  putteth  his  cafe  of  one  difleifed^  put  the-  caAe 
that  tVro  joyntenants  in  fee  be  diileitied  by  two,  and  one  of  the  dif- 
feifees  releafe  tQ  one  jof  the  di^'eiibrs  all  his  right,  he  fhall  not    .  * 

hold  o)it  his  companion,  becaufe  the  releafe  is  but  of  the  moytie, 
without  apy  certaiiitle.     If  a  man  be  dilleifcd  by  tWQ  women,  «ti\4  , 

one  of  them  take  hufband,  and  the  difl'eifee  rjleife  to  the  hjufband^ 
thisihall  enure  to  the  advantage  of  b^tii  the  difieifors,  becaufe  th^  (J^vfii*  ff^*  h) 
hofband  was  no  wrong  doer,  but  in  a  manner  in  by  title. 

^  U  axtra  U  fole  fojjhjlion  ei  ejlate.'*  If  two  dii&ifors  be,  an4 
tbty  make  a  leafe  for  lite,  and  the  diifeifee  releafe  to  one  of  them, 
this  (kail  eifure  to  them  both,  and  to  the  benefit  of  the  leffee  for 
life  alfo{  ior  he  cannot  by  the  releafe  have  the  fole  pofTeflion  aji4 
^llate,  for  part  of  the  eflate  is  in  another. 

And  fo  it  is  (as  it  feemeth)  if  the  difTeifors  make  a  leafe  for 
ytares,  and  the  diffeifee  releafe  to  one  of  them^  this  fhall  enure 
to  them  both,  for  by  the  releafe  he  cannot  have  the  fole  pofleffion : 
and  it  appeareth  by  Littleton^  that  he  mud  have  tbe  fole  pofleffion , 
and  hold  his  companion  out.  But  the  mprgegee  upon  condition^ 
haying  broken  the  condition,  is  difleifipd  by  (wo,  thj^  morga^or 
having  title  of  entrie  for  the  condition  broken,  releafe  to  the  one 
<iiil'ei(or,  albeit  they  be  in  by  wrong,  yet  the  releale  (hall  enure  to 
them  both  for  two  caufes  c  firft,  fof  that  they  erg  not  wrong  dpers 
fo  the  morgagor,  but  to  the  morgagee ;  and  by  Littleton's  cafe 
M  appeare^fa,  that  wrong  is  done  to  him  ttiat  made  the  releafe: 
fecondly,  that  hee  that  makes  th(  releafe  bath  ba(  a  title  by  forcf 
of  a  conditicm,  and  lAttkton's  cafe  is  of  a  right.  Like  law  of  a^ 
fotrie  for  mortmaiuei  0^  a  confent  to  ravifhment,  &c, 

^  Ma  fi  iifi  iiffci/vT  inftoffd  deux^  4'C-''    And  the.reafon  of  this  9%  H.  6, 41. 
tifftQ^  is^  6a  tfai[(  th^  feoffee^  ore  in  by  titl^i  and  are  prefumed  (Ant.  194.  &, 


Lib.  S     -Cap.  8. 


Of  Releafes. 


Sea.  473. 


to  have  a  varrantie,  which  is  much  favoured  in  law,  and  the  dif- 
feifors  are  mecrely  in  by  wrong.  And  the  equitie  of  the  Liw 
doth  preferve  in  this  cafe  the  benefit  of  the  eftranger  to  the  releafe 
comming  inby  one  joynt  title. 

"  Pttr  ceo  que  Us  veignont  eins  pcrfeqfment,  ei  I'auters  per  tort.'' 
This  IS  of  a  new  addition,  and  not  in  the  originally  and  therefore 
I  pafle  it  over. 


Se6k.  473. 


[276.  b.] 


TTE  Mf  fij^ofni  diffeifie,  et  mon 

le  dijfeijor  de  mon  diffeifor^jeo  Wavera 
a  unque  affifene  eutra  fur  *  le  dijjei^ 
Jor,  pur  C€0  que  fon  dtjfeifor  ad  mon 
droit  per  mon  releafe,  ^c.  f  -E^  iffi^^ 
il  femble  en  tielcas,fifoyent  xx.  dif' 
Jiybrs,  chefcun  apres  outer,  etieo  re- 
Jeffa  a  le  darreiAe  diffeiforf  f  celm 
idtffeifor  harrera  touts  les  auten  ae 
lour  aSHons  W  lour  titles,  Et  la 
eaufe  eft j\  come  ilfemble,purceoque 
en  mults  cafes,  quant  un  h^me  ad  loyal 
title  dUntre,  {|  coment  que  il  rCentra 
pas,  il  defeatera  touts  meant  titles 
pet  fon  releafe,  S^c.  Mes  ceo  fCefi 
^myen  chefcun  cofe,  come  ferra  ait 
^preu 


A  LS  O,  if  I  bee  difleifed,  and  my 
-""  difleifor  is  difleifed,  if  1  releafe' 
to  the  difleifor  of  my  difleifor,  I  fliall 
not  have  an  aflife  nor  enter  upon  the 
diflfeifor,  becaufe  his  difleifor  hath 
my  right  by  my  releafe,  8cc,  And 
fo  it  feemeth  in  this  cafe,  if  there  be 
xx.  difleifed  one  after  another,  and 
I  releafe  to  the  laft  diflfeifor,  this  dif- 
feifor  fliall  barre  all  the  others  of 
their  a6lions  and  their  titles.  ^  And 
the  caufe  is,  as  it  feemeth,  for  that 
in  many  cafes,  when  a  man  hath 
lawful]  title  of  entrie,  although  he 
doth  not  enter,  hee  (hall  defeat  all 
meane  titles  by  his  releafe,  &c. 
But  this  holds  not  in  everie  cafe,  as 
fliall  be  iaid  hereafter  ( 1 ). 


ttERE  it  is  to  be  obferved,  that  a  releafe  by  one  whofe  en- 
^^  try  is  lawfull  to  him  that  is  in  by  wrong,  fliall  purge  and  take 
away  all  meane  eftates  and*  titles.  And  where  our  author  iirll 
pntteth  his  cafe  of  two  eftates  by  wrong,  and  after  of  twentie  dif* 
feifms,  all  eflates  be  wrong. 

If  A.  difleife  £.  who  enfeoffeth  C.  with  warrantie,   who  en-* 
feofieth  D.  with  warrantie,  and  £.  difleifeth  D.  to  whom  JB.  ths 
firft  difleifee  releafeth,  this  doth  defeat  all  the  meane  eftates  and 
warranties,  becaufe  the  releafe  of  B»  is  made  to  a  difleifor,  and- 
his  entrie  is  lawfull. 


fPoft.frr.i>. 

§78.  «.) 

SI  H.  6.  41. 

11  H.  4. 33. 

S  H.  7.  S5. 

U  £.  4. 16. 

tl£.4.7t.    ItACSf.    Vide3iL6.38. 

^  le'^fiH,  L.  and  M.  and  Rolu 

-f  ff  not  in  L.  and  M  nor  Rob. 

)  cibtjf  £fiiftr^l,  L.  and  M.  and  Roh. 

i€smUJmkliMitiaL,MiM»  norRoh. 


I  cmiMt  ftu  il  n^iKtrmpaS"^^  eiitri$  L. 
and  M.  and  Roh, 
Q  fiy^taSf  L.  and  M*  and Rok* 


(i}£SeeNotes4i*] 
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Seft.  474. 


JTE  Af,  fi  mon  diffeifor  leffa  les  te- 
nements  dont  il  moy  dijjisifijl  a  tin 
♦  atUer  home  pur  ierrne  de  vie,  et  puis 
k  tenant  a  termedevie  aliena  en  fee, 
ft  jeo  reUfja  al  alienee,  S^c.  donque 
mon  dijjeijor  ne  poit  enter,  caui&qu& 
fupra^  content  que  a  un  foits  V alienor 
Hon  fait  a  Jon  diJenherttancCf  ^c. 


^L  S  O,  if  my  diffeifor  letteth  the 
'^^  tenements  whereof  he  diffeifed 
mee  to  another  for  terme  of  life^  and 
after  the  tenant  for  terme  of  life 
alieneth  in  fee,  and  I  releafe  to  the 
alienee,  &c.  then  my  diffeifor  can- 
not enter  cati/3  ma  fjapra,  albeit 
that  at  one  time  ttie  alienation  WOi 
to  his  difinheritance,  &c. 


^  JTEM,Ji  mon  dijei/or  Ufa,  4-c."    If  the  diffeifor  make  a 
leafe  for  life,  and  the  lefl'ee  maketh  a  feoffment  in  fee,  and 
the  difleifee  releafeth  to  the  feoffee,  the  diffeifor  fhall  not  enter  upon 
the  feoffee ;  for  albeit  the  releafe  to  one  joynt  feoffee  of  £1  diffeifor^ 
as  hath  beene  faid,  fliall  not  exclude  the  other,  yet  a  releafe  to  the 
feoffee  of  a  tenant  for  life  in  this  cafe  fhall  take  away  the  entrie  of 
Jn^^       -1  the  diffeifor  for  the  abenation  which  was  made  to  his  dii^ 
i  il'     1  inheritance,. bee  having  the  inheritance  by  diffeifin,  fo  as 
bee  could  have  no  warranty  annexed  to  it,  and  tenant  for  life  hath  (a  Rep.  146L 
forfeited  his  eilate.    But  if  the  entrie  of  the  diifeifee  were  not  law*-  Se&  44r. 
full,  it  is  otherwife.    As  if  a  man  make  a  leafe  for  life,  and  the  «^Pjy^: 
leffee  for  life  is  difl'eifcd,  and  that  difleifor  is  diffeifed,  and  he  in  the  **•"•*'''/ 
reverfion  releaieth  to  the  fecond  diffeifor,  the  firil  difleifor  fhall  enter 
upon  the  fecond  difleifor,  and  his  entry  is  lawful! ;  and  if  the  leffea 
for  life  re-enter,  he  fhaU  leave  the  reverfion  ia  the  iirll  diffeifor ; 
and  the  caufe  is,  for  that  the  entry  of  the  diffeifor  at  the  time  of 
the  releafe  made  was  not  lawfull.    And  the  booke  of  [m]  g  H,  7.  [m]  9  Hf  7.  ^ 
25.  is  to  be  intended  of  an  eflate  taile  mutatis  mutandis. 

If,  in  the  cafe  aforefaid,  the  diffeifor  make  a  leafe  for  life,  and  ^ 

the  leffee  infeoffeth  two,  and  the  diffeifee  releafe  to  one  of  the 
feoffees,  this  fhall  barre  the  difleifor,  as  hath  beene  faid ;  but  yet 
he  fhall  not  holdout  his  companion  for  the  caufe  aforefaid* 


Se6t.  475. 


TTE  M,fi  homefoit  difeifie,  kquel 
ad  fits  deins  age  et  moruji,  et 
^iant  Ufits  deins  age  le  dijf^jor 
moruftfeifi,  et  la  terre  difcendijl  a  fan 
keire,  et  un  ejlrange  abate,  et  puis  le 
fits  le  di£eifee,  quant  it.vient  a  fan 
plein  age,  relejja  tout  Jon  droit  a 
i*abator'f  encejicafe  VheireU  diffeifor 

n  avera 


•  4mt4r  not  in  Uuti  M  iMrlUk 


A  LS  O,  if  a  man  be  diffeifed,  who 
'^^  hath  a  fonne  within  age  and 
dieth,  ^and  the  fonne  being  wuliia 
age  the  diffeiibr  dieth  (eifed,  and  the 
land  defcend  to  his  heire  (1),  and  a 
(tmnger  abate,  and  after  the  I'onne 
of  the  dilleifee,  when  hee  commethi 
to  hi&  full  age»   releafeth  all  bis 

right 

CO  CSee  1^  JK4»»3 

03 


Lik  S.  .  Cap^  ii     •      6(  Ikleafeaf.  Sea.  4tl 

fCavera  ojjife  dt  moi  -d'ancefter  envers  right  to  the  abator }  in  this  cafe  the 
racctGi ,  mesjerrd  bar,  *  pur  ceo  que  heire  of  the  diffeifor  fhall  not  bav^ 
V  abator  uu  ie  droit  del  fits  te  diffeij'ee  an  aflife  of  inor*d*anceftcr  againfl 
pei  Jin  rcleasy  et  I'entryJe  Jits  J'uit  the  abator;  but  fliall  b^  barredy^ 
tohgtabUj  fpur  ceo  que  iijuit  deint  becaule  the  abator  hath  the  right  of 
bge  hi  tenips  del  difenty  ^c.  thd  foflne.of  the  dlffeii'ce  by  his  fe- 

ieaie,  and  the  Ciitry  of  the  fonhe  was  congeable^  for  that  bee 
if^as  within  age  at'the  lime  of  the  difcent,&c; 

# 

'l^  Ij  £  reafoh  o'f  this  cafe  is,  for  that  the  entry  of  the  hfcire  is 
congeable,  and  the  abatdr  is  in  the  IdsA  by  wrong. 

Vet.  &.  %  115.  "  Ahatfi"  16  bbth  an  Englifii  and  French  \frOrd,  and  fignifieth 
B^ilt6ri,cai).5^  in  his  proper  lenfe  to  duninilh  or  t.'ike  away,  as  here  by  his  entrie 
bi'1^2"'  ''^  ^  ^*  diminiflieth  and  taketh  aw;iy»  the  freehold  in  law  defcended  to' 
>'*  N.  fii  203  f.  the  heire ;  and  fo  it  is  fuid  to  ab-^te  an  account,  fignifying  fub^ 
V'i  1.  cii.  it.      traiiioa  dl-  withdrawirig,  &c;  and  to  abate  the  doara^^e  of  a  man; 

In  aflothfer  fenfe  it  fi^nifycth  to  proftrate,  beat  dowiie,  Or  over- 
throw; as  to  abate  caftles,  hoiifes,  and  the  like,  and  (o  abate  a 
writ ;  and  hereof  c6nimcth  a  word  of  art,  abatamtntum^  which  is  an 
f.ntne  hy  interpofition.  Now  the  difference  vUtr  diffitftnamy  dta- 
iamentumy  inlrujimumi  diforciamadumj  ct  uJvrpationcUf  eiputpnf' 
iurofit,  IS  this: 

A  dilieifiri  is  a  wrorigfull  piittiiig  oOt  of  him  tliat  is  a^ually 
fcifed  of  a  freehold.  And  abatethent  is  when  a  hian  died  feifed  of 
an  ellate  6f  ah  inheritance,  ahd  bct\V6ene  the  death  and  the  entry  of 
the  heire,  an  eft ninger  doth  ihtei  pofe  himfelfe,  and  abate. 

ihlF.N.ij.SOS.       Intrufion  firft  properly  [«]  is,  when  the  anceftpr  died  feifed  of 
'Ifeia  li.  4.         any  eftate  of  inhtritance  expectant  npon  an  eftate  for  Wkt  and  thert 
cap.  30.  tenant  for  life  dicth,  apd  bctwedne  the  de.ith  and  the  ^iitry  of  the 

heire  an  cllranj;er  doth  interpofe  himfelfe  and  intrinic. 
0]  PI.  Com.  SectSudiy,  [o]  he  that  entrerh  upon  any  of  the  king's  demcfnes, 

aiedcbjiiecl.  and  taketh  the  jnofits;  is  faid  to  intrude  upoii  the  king's  pofl'ef- 

fion. 

Ip]  fSi.KUt,       TJiii-dl}',  [p]  when  the  heire  in  ward  entreth  at  his  full  r  v  1 

f.  g.  h.  age  without  ftitisfatlion  for  his  maria^e,  the  writ  faitli,  L^''     -f 

qubft  intryfit. 

Dtjorciameiitufn  comprchendeth  not  oirly  tbcfe  aforenamed,  but 
any  man  that  holdcth  Lmd  whereunto  another  man  hath  right,  be 
it  by  difcfent  6r  purchafc;  is  fuid  to  be  a  deforceor. 

Ufurpution  h.-th  two  figmfications  m  the  common  law:  one, 
tvhcn  an  efrriii;;cr  that  no  right  hath  prefenttlh  to  a  church,  and 
his  clerke  is  i.dmiticd  and  mftituted,  hee  is  fuid  to  bee  an  ufurper, 
and  the  wTOn^full  adl  that  he  hath  done  is  called  an  iiiurp^atiun. 

Secondly,  when  any  fubjedl  doth  ule,  without  lawful!  warrant, 
roy;<l  franchif^&i  he  is  faid  to  ufurpe  upon  the  king  thofe  firan* 
chifesi    , 
iif]  Glenrii.  PurprefturOf  or  pourpffjuray  a  purpreflurc;     [q]  Purprrjura  rfi^ 

lib.  9.  cap.  11.  j^'C.  gtneralihr  guoties  aliquidjii  ad  mcumcnttfm  rcgii  tincntentiy  vd 
Brition  fol.  st  reiruz  via  (tel  aliquarum  pUhlicdrum)  vd  ciiitatis,  4'C-  -And  be* 
fc  C  •  17  '^^^^^  i^  is  prdf>crly  When  ther^  is  a  houfe  builded,  or  ah  ^nclbfare 
^  tuft.  Its.)  '     made  of  any  part  nf  the  king's  demefnes,  or  of  aflbjgbway,  or  a 

common 

^  ^'^/i  Uddcd  lA  t.  and  M.  ind  Rok.         f  ^.  jiddcd  in  L.  and  M.  W  t^ohi 


I 


Lib.  3. 


Of  Releafes. 


Se£^.  47^. 


common  ilreet  or  publike  water,  or  fuch  like  publike  things,  it  i» 
^^ved  of  the  French  word  pourpris,  which  figniHeth  an  inclofure^ 
but  fpecially  applied,  as  is  aforefoid,  by  the  coaunoa  law« 


Se6l.  476. 


JifE  S  Ji^  home  (bit  diffeifie,  ei  le 
. .  di(f^for  fait  feoffment jwr  con-- 
dition,  ce/iafcavoir,  de  renare  a  lujf 
certaine  rent,  et  pur  default  de  pay^ 
mint  un  recent  re,  Sfc.Ji  le  diffeifee  re- 
Ifffa  al  feoffee  fur  condition,  uncore 
ceo  +  namendra  Veftate  le  feoffee  fur 
condition ;  car  fiient  objiant  tid  re- 
Itat,  uncore  fon  eftate  eji  fur  condi^ 
tion,Jicome  ilfuit  devant. 

X  Et  cnm  hoc  concordat  opinio 
omoium  julticiarorum,  P.  9  H.  7. 


"D  tit  iC  a  man  be  difTeifed,  and 
^^  the  difleiformaketh  a  feofTement 
upon  condition,  viz.  to  render  to  hin> 
a  certaine  rent,  and  for  default  of 
payment  a  re-entry ,.&c.  iftbediiTei- 
fee  releafe  to  the  feoffee  upon  condi- 
tion, yet  this  (hall  not  amend  the 
eftate  of  the  feoffee  upon  condition  ; 
for  notwithftanding  fuch  releafe, 
yet  his  eftate  is  upoa  condition,  as 
It  was  before  (1). 

And  with  tliis  agreeth  the  opinioi^- 
of  all  the  juftices,  Pafck.  9  /i.  7. 


Jj[ERE  the  entry  of  the  difleifee  is  congeable,  and  yet  the  re*  »H.7.<& 

leafe  doth  not  avoid  the  condition,  becaufe  the  feoffee  is  in  by 
title,  as  hath  beene  fald,  and  may  have  a  warranty  (2).  And 
herein  our  author  exprelTelh  a  diverfitie  betweene  a  condition  in 
law,  and  a  condition  in  deed;  for  in  the  cafe  before  when  the  dif<^ 
feifee  releafeth  to  the  feofTee  of  the  tenant  for  life,  the  condition 
in  law  is  taken  away,  but  otherwife  it  is  in  this  cafe  of  a  condition 
indeed. 

But  if*  the  feoffee  upon  condition  make  a  feoffment  in  fee  over  (Se^.  41.1) 
without  any  condition,  and  the  difleifee  releafe  to  the  fecond  feof-  l^- 1-  f.  147. 
fee,  the  condition  isdeftroyed  by  the  releafe,  before  the  condition  Mayow«*»c»lK, 
broken  or  after.     For  the  ftate  of  the  fecond  feoffee  was  not  upon 
any  exprefle  condition,  as  lattkton  here  putteth  his  cafe»  and  he 
may  h;ive  advantage  of  the  releafe,  becaufe  it  is  not  againil  hia 
owne  proper  acceptance,  as  Littleton  fpeaketh  in  the  next  Section. 

But  if  it  be  a  wrongfull  title,  fuch  a  title  is  taken  away  by  a  re* 
leafe ;  as  if  ^.  diffeifed  B,  to  the  ufe  of  C  B.  releafe  to  A.  thi» 
fhall  take  away  the  agreement  of  C.  to  the  diffeifin,  becaufe  it 
flumld  make  him  a  wrong  doer:  as  if  the  difleifor  be  diffeifed,  the- 
Meifee  releafeth  to  the  fecond  diffeifee,  this  taketh  away  the  right  \ 

the  ffrft  diffeifor  had  againfl  the  lecond,    and  a  relatioiv  o^  *"*^  -^  |*  • 
tftate  gained  by  wrong  ihall  never  defeat  an    eftate  fubfcquent  J*  pjj/ 
gained  by  right,  againft  a  fmgk  opiniott>  not  affirmed  by  any  other  (Ant.  S7l,  •» 
m  one  of  our  bookes.  976.  b.) 

•  ilfam  added  in  L.  snd  M.  and  Koh.  Veil .  RfS. 

t  wramemtra^-mg  ehattra^  L.  and  M.  and        X  This  pingraph  a^t  in  L*  and  M.  not 
Roiu  M   dtntj/lt  Pap*  MS.   iCamoidna^    Rob. 


(i)  [See  Note  243.] 


(a)  [See  Note  S4vl 
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2/  T  niefme  h  manner  e/i  lou  home 
foitdiffdfie  de  certeine  terrey  ef 
le  diljeijor  ^rani  un  rtnt-cliarge  hors 
de  mejme  la  terref  6;ci  coment  que 
apres  ie  dijjeifee  relejfa.  al  dijjeffory  S^c, 
Hncore  le  rent-charge  demwt  en  fa 
force*  Et  la  tavfe  en  cent  deux  ct^j'es 
e/i  ceoy  gne  home  navera  advantage 
fer  tiel  releai  qaeferra  encounter /on 
proper  aeceptancei  W  encounter  Jon 
grant  demelne.  Et  coment  que  afcuns 
ont  dUf  que  hit  Venire  de  home  e/i 
congeaUe  Jkr  un  tenant,  sHl  releajl/i 
u  me.ffne  le  tenant,  que  ceo  availeroit 
a  le  tenant^  firome  il  uji  enter  fiir  le 
tenant,  et  puis  lutf  enjeojfa,  ^c.  ceo 
neji  pas  voter  en  chej'un  cas^  Car 
en  le  piimer  cas  de  reux  deux  avant^ 
dits  cajes^  fi  le  diJ/Hjie  uji  enter  fur  le 
feoffee  fur  condition,  et  puis  tut/  eU- 
feojja^  doncfues  cjt  le  condition  tout 
defeat  et  avoid.  Et  ijfuit  en  tefecontl 
eafe,li  le  diifdjee  entrajt  et  cnfeoffa 
celuif  ^ue  grant  a  le  rent-charge, 
don'ju^$  ejl  le  rent-tkarge  anient  et 
avoid,  mes  il  n*eji  pas  void  per  afcun 
thl  releai  fans  entry  fait,  ifc» 


I 


(5  Rep.  7l  b.) 


(f  R«p.  38.) 
(Poft-  349.  «.) 

^lo.  95.) 

(Iknt.  fre*  •«) 


N  the  fame  mariner  it  is  where  ^ 
raaa  is  diffeifed  of  certaine  landsi* 
and  the  diffeifor  grant  a  rent-charge 
out  of  the  fame  tm)d,  &Ci  atbeii  the 
diflcifee  doth  afterwards  releafe  ta 
the  diffeifor}  ^.  yet  the  rentK^liarge 
remayne^  in  force.  And  the  reafon 
m  thefe  two  califs  is  this^  that  a  man 
fhall  not  have  advantage  by  iuch  re-» 
kafe  which  ihall  bee  againft  bis  prcM 
per  acceptance,  and  againli  his  own 
grunt.  And  albeit  fouie  "have  fiii(iy 
that  where  the  entry  of  a  man  is  con-* 
geable  upon  a  tenant,  if  liee  releafe^ 
to  the  fame  teitant,  that  this  fhall 
availe  the  tenant^  if  he  had  entered 
upon  the  tenant,  and  after  enfeoffed 
bim,  &c.  this  is  not  true  in  every 
cafe.  For  in  the  firft  cafe  of  theli^ 
two  cafes  aforefaid,  if  the  diffeifee 
bad  entered  upon  the  feoffee  upon 
condiiiony  and  after  enftjofJed  him, 
then  is  the  condition  wholly  defeat^ 
cd  and  avoided.  And  fo  in  the  fe- 
cond  cafe,  if  the  diffeHce  entcreth 
and  cnfeoffeth  him  who  granted  the 
rent-charsfe,  then  is  the  rent*char^c 
taken  away  and  avoided,  but  it  itf 
Hot  void  by  any  fuch  releafe  with- 
out entrie  made,  Sec. 

*'  £i^  ^^ rfj^i/^  grani  nn  rent<karge^  Sfc!'    Here  ii  imply«d 

corniuons  or  any  other  profit  out  of  the  lands.  Anxi  the  r^-o  « 1 
reafon  is,  becaufe  he  /hull  not  avoid  his  owne  grant  by  a  re-  \-  '  ^ 
teafe  liee  himfelfe  hdth  acquired  (itice  the  grant:  bat  if  the  difleiforin 
that  caie  be  diiieifed,  and  the  ditTeifee  releafe  to  the  fecond  diffeifor, 
he  fhall  avoid  it,  as  by  that  which  hath  beene  faid,  Seti.  473,  ^ 
peareth.  So  hkewife  if  A,  and  B,  bee  joynt  difleifors,  and  B* 
grafit  a  rent-charge,  ahd  the  difTeifefi  releafe  to  d»  ai)  his  rights 
ji,  fhall  avoid  th^  rent-charge,  becaufe  it  was  not  grants  by  faiin« 
and  fo  not  \^ithin  the  reafon  of  our  author. 

\f  th^re  bee  two  femes  joint  diffeifors,  and  the  one  taketh  buf« 
band<  and  the  diffeiiee  releafe  to  the  other,  ihee  is  fok  feifed,^  and 
IhaJ  hold  dui  the  htilbdnd  and  wife. 

}f  lw6  diffeifo]^  bee»  aud  they  infeoffe  another,  and  take  backe 
an  efldte  for  life  or  In  fee,  albeit  they  remaine  diffeifors  to  the  dif- 
feifee as  to  have  an  aifiie  againfl  them,  yet  if  be  releafe  to  one 
ti  them»  he  fhall  not  hold  out  his  companiOD^  becaufe  their  ttAit 
iu  the  laad  is  by  feofimenu  . 


Lib.  D.  OMleleafes.  Se^.  477. 

If  there  Le-  two  difleifors,  and  they  be  difleifed,  and  they  rclcafe 
to  (heir  dilleiior,  and  alter  diileife  hnn,  and  then  the  dilleifee  re« 
kale  to  one  or  both  ol  tliem<  yet  the  leconrt  difleifor  (hall  rc- 
tnier,  tor  they  Ihali  not  hold  the  liind  ag.tinll  their  o\vne  releafe  ; 
toi  Littleton  here  i'dith,  that  they  (hall  not  avoid  their  otvne  grant, 
and  i>y  like  reaion  they  iliall  not  avoid  their  owne  leleafei  €tjic  de 
Jivatit'USt 

*  Ccme hit  vfl  enter  fur  U  Unant  ei  httf  enfeoffe!* -  Here  is  an- 
other kiiide  ot  releaiip,  t?i.  a  rek^ale  which  enureth  by  way  of  entry  (Ant  194/) 
aad  feot^uient ;  for  if  a  difleifee  releafe  to  one  ot  the  dilfeifors  to 
fome  pnipo^,  fhia  (liall  enure  by  way  of  entry  and  feofi'ment,  viz. 
r^.o  I  I  afi  to  hold  out  his  companion.  But  as  to  A  reut-charg6 
-  *  'J  granted  by  him,  it  (hall  not  entire  by  way  of  entrie  and 
feoffment ;  lor  if  the  difleilee  had  entred  and  enieoffcd  him,  the  rent- 
charge  had  beene  avoided.  But  it  is  a  certauie  rule,  that  when  the 
entry  of  a  man  is  conueable,  and  h(j  rclcjifeih  to  one  that  is  in  by  title,  ' 

(as  hereto  the  feoffee  upon  condition  is)  it  (hall  never  enure  by  way 
of  entry  and  leoHVnent,  either  to  avoid  a  condition  with  which  he 
accepted  the  land  ckargedi  or  his  owne  grant,  or  to  hold  otit  his 
tooipanion* 

And  where  it  appeareth  by  our  author,  that  a6t$  done  by  the  (l)r.  and  Stud* 
difleifor  (hail  not  he  avoided  by  the  releafe  of  the  diiieiiee,  it  is  to  50*  a.) 
be  noted,  that  ads  made  to  the  difleifor  himlelfe  ihall  hot  1^ 
avoyded  by  the  alteration  of  his  eflate  by  the .  releafe  of  the  dif- 
leifee }  us  if  the  lord  before  the  releafe  had  conlirmed  the  eilate  of 
the  difTcifor  to  hold  by  lelTer  fervices,  the  difieifor  (liall  take  ad- 
Vantage  of  it,  and  fo  of  eikivers  to  be  burnt  in  the  houfe,  and  tlj<5 
like  law  oi  a  warrantie  made  unto  hiui. 

If  the  heire  of  the  dilTeifor  indow  his  wife  ex  ajfenfu  patrisf 
and  the  di(^hifee  releafe  to  the  difieifor,  he  ihall  not  avoide  the  in- 
dowment,  for  that  is  like  the  cafe  put  by  Littleton  of  the  rent- 
tbargc. 

If  an  alien  be  a  difleiforj  and  obtaihc  letters  of  denization,  and 
then  the  difleifee  releafe  unto  him,  the  icing  fliall  not  have  the 
land,  for  the  releafe  hath  altered  the  eftate,  and  it  is  as  it  were  a 
rjew  purchafe ;  otherwife  it  is  if  the  alien  had  beene  the  feoffee  of 
a  diiTeifor. 

.  If  the  lord  difleife  the  tenant,  and  is  di(reifed,  the  di(leifee  re- 
leafe to  the  fecond  diiTeifor,  yet  the  feigniorie  is  not  revived,  for 
betwcene  the  parties  th6  releafe  enures  by  way  of  entrie  and  feofT- 
luent  a3  to  the  land ;  hut  not  having  regard  to  the  feignioric,  and 
for  that  the  pofleiHon  was  never  adually  removed  or  revcdcd  from 
the  diiTeifor,  who  claimeth  under  the  lord,  the  feigniorie  is  not  re- 
vived. But  if  thd  lord  and  a  ilranger  difleife  the  tenant^  and  Xht  ' 
di(reife<e  releafd  to  the  (Iranger,  there  the  feigniorie'  by  operation 
of  law  is  revived,  for  the  whole  is  vefted  in  the  ilranger  which 
bever  claimed  under  the  lord :  and  itk  that  cafe,  if  the  lord  had 
died,  and  the  lau)^  had  furvived,  the  feigpiorie  hud  beene  revived* 
Bat  if  the  lord  had  diiTeifed  the  tenant,  and  beene  .diiTeifed  by  \ 
t«o,  and  the  difleifee  releafed  to  one  of  them,  the  feigniorie  is  not 
ttvivedi  btcaufe  be  claimed  (as  bath  beene  faid)  under  Ihe  lord* 


SeiEli 


Lib.  0.     Cap.  8.  Of  Releafes* 


Sea.  47». 


Se6l.  478. 


TTEM^fi  homefoit  diffeifieper  un 

enfant  *  lequel  alietia  en  fee,  et 

alienee  deviefeifie^  etfon  heire  enter, 

tfteant  +  le  dijfeij'or  aci/is  age,  ore  ejl 

en  eleftion  X  ^^  diffeijhur  d'aver  un 

briefe  ||  de  dum  fuit  intVaactateiii,  ou 

brief e  de  droit  enversle  heire  del  alie*- 

neCy  et  quel  briefe  de  enx  que  il  ejliera^ 

il  doit  recover  per  la  ley,  §  &)C,     FA 

anxi  ilpoit  enter  en  la  terrejans  afcun 

recover ie,  et  cu  cejl  cafe  Fentre  Ic  dif- 

feijie  ejl  tollc,  S)'(\     mes  en  cell  cas  ft 

le  diDeiJie  releffafun  droit  al  heire  del 

alienee f  etpuisle  dijfeifor  porta  briefe 

de  droit  envers  rheire  d^ alienee^  et  il 

joyne  le  mifefar  le  mere  droit,  S^c.  le 

graunde  qffije  doit  trouverper  la  let/, 

que  le  tenant  adpluis  mere  droit  +  que 

ad  le  di(leifor,  ^  Sfc*  pur  ceo  que  le  te^ 

nant  ad  le  droit  le  dijjkifie  perfon  re^ 

leafey  lequel  ejl  pluis  ancient  et  pluis 

mere  droit:  car  per  tiel  leas  tout  le 

droit  le  di/Jeifee paff'a  a  le  tenant,  et 

ejl  en  le  tenant.     JSt  a  ceo  que  afcuns 

ont  dit,  que  en  tiel  cafe  Ion  home  que 

ad  droit  al  terres  ou  tenements  (?nes 

fon  entrie  n^efi  pas  congeable)  s'il  re" 

iejja  al  tenant  **  toutjofi  droit,  ^'c. 

que  tiel  releafe  ureraptrvoy  d'eitin- 

guijhment.     Quant  a  ceo  il  puit  ejtre 

dit,  que  ceo  ejl  ^  voi/er  quant  a  celui/ 

que  relcD'a ;  car  per  Jon  releaje  il  ad 

luy  demije  :![^  ouietment  de  44  fon 

droit,  quant  a  fon  perfon,  mes  uncore 

II II  le  droit  que  il  avoit  bicn  poit  paf 

fer  a  le  tenant  perfon  releafe. '    Car 

enconvenient  ferroit  que  tiel  ancient 

droit  Jerroit  extinH  tout  oujlerment, 

Sac. 

^  deins  age  added  in  L.  and  M.  and  Roh. 

f  U  dijfiifir^^alieuour  in  L.  and  M* 
and  Roh. 

t  //  diffeifof'^d^idietuur  L.  and  M.  and 
Rob. 

II  de  not  in  L.  and  MJ  nor  Roh. 

4  (3e.  not  in  L.  and  M.  nor  Rob. 

X  &^*  added  L.  and  M.  and  Roh. 

%  &r.  not  in  L.  and  M.  nor  Roh. 


A  LSO,  if  a  man  bee  diffeifed  by 
"^^  an  infant  who  alien  in  fee,  and 
the  alienee  dieth  feifed,  and  his  heire 
6ntreth,  the  dilTeifor  being  within 
age,  now  is  it  in  the  election  of  the 
diifeifor  to  have  a  writ  of  dumfuit 
infra  atatem,  or  a  writ  of  nglit 
againit  the  h^if  c  of  the  alienee,  and 
which  writ  of  them  hee  (hall  chufc, 
hee  ought  to  recover  by  the  law,  &c. 
And  alfo  he  may  enter  into  the  fend 
without  any  recovery,  and  in  i\m 
cafe   the  entrie  of  the  difleifce  is 
taken  away,  &c«    But  in  this  cafe  If 
the  diffeifce  releafe  his  right  to  the . 
Iieirc  of  the  alienee,  and  after  the 
diileifor  brin^eth  a  writ  of  right 
aguinfl  the  heire  of  the  alienee,  and 
hee  joyne  th^mile  upon  the  meere 
right,  &c,  the  great  aflife  ought  to 
fiude  by  the  law,  that  the  tenant  hath 
more  meere  right  than  the  diffeifor, 
&c.  for  that  the  tenant  hath  the 
right  of  the  diifeifee  by  his  releafe, 
the  which  is  the  mod  ancient  and 
moft  meere  right:  for  by  fuch  re- 
leafe all  the  right  of  the  diffeifee 
paiTeth  to  the  tenant,  and  is  in  the 
tenant.  And  to  this  Ibme  have  Aiid^ 
that  in  this  cafe  where  a  man  which 
hath  right  to  lands  or  tenements  (but 
his  entrie  is  not  congeable)  if  he  re- 
leafe to  the  tenant  all  bis  right,  &c. 
that  fuch  releafe  (hal  enure  by  way 
of  cxtinguifhment.     As  to  this  it 
may  bee  faid,  that  this  is  true  as  to 
him  which  releafeth;  for  by  his  re 
leafe  hee  hath  diljnifTed   faimfclfe 

<^uite 

**  &c.  added  L.  and  M.  and  Roh. 

tt  'vo^^er — verite,  L.  and  M.  and  Rob. 

II  quietment  not  in  L.  and  M.  nor  Roh. 
-^-neiUmentt  MSS. 

4-4-  /0't'  added  L.  and  M .  and  Roh. 

II  y  le  droit  que  il  aveit  bienpoet  paffer  a  U 
tenant  per  fin  releafe^  not  in  the  VeU.  MS* 
•but  omitttd  moll  probably  through  suftaJM^ 


Lib.  1  Oi  Releales.  Seft.  473, 

(fc.  car  il  e/l  communement  ditj  que    quite  of  his  tight  as  i6  his  perfon, 
droit  ne poit pas  morier.  but  yet  the  right  which  hee  hath 

..  ,  mav  well  pafl'e  to  the  tenant  by  his 

Kleafe.  For  it  (liould  bee  indonyefiiient  that  fwch  an  ancient  right  Ihoutd 
bfeextind  ahogetheri  &c.  for  it  is  commonly  faid^  that  a  right  cannot  die* 

"  QUEL  hriefe  dt  cux  il  iJUcta^  SfC/^    Note,  many  time^  in  dne  (Ant.  45.  a.) 

cafe  the  liiW  doth  give  a  man  feverall  remedied,  and  of  fe-  ViiK  siect*5i4.) 
Verall  kindes,  a&  in  this  Cafe  hy  action  and  by  entry  j  by  adticn,  q\^'  ^'J^^' 
tuber  a  writ  of  right;  or  dumfuit  infra  cctatem.  '  2i  i*4. 55. 

41  E.  3.  lo! 
"  EtpuisU  dijhifir porta  hriefe  de  droit,  ^c.  Here  it  appearett  *  *^'  ^  ^^ 
that  there  i§  a  great  art  and  knowledge  tor  a  man  that  hath  di- 
vers remedies  to  cbuf«  hia  apteft  remedie  ;  as  in  this  cafe,  if  he 
bnng  his  \?rit  of  right,  the  diffeifor  Ihall  be  barrt d,  but  if  he  h.id 
entred  upon  the  hcire  of  the  alienee,  he  lliould  haV€  enjoyed  the 
land  for  ever.  For  in  that  cale  the  hcire  of  the  alienee  after  fuch 
an  ehtrit  ihall  never  have  a  writ  of  rit.',ht,  no  niOre  then  if  the 
dilicifee  entreth  upon  the  heire  of  the  dilieifor,  and  make  a  feoff- 

N'Q  a  1  ^^^^^  ^"  **^^'  ^^  ^^^  ^^^^^  ^^  ^*^®  'iifieifor  re-enter  Le  (Ijall 
^■'^'    'J  detainc  the  lan^d  for  evcrj  and  the  feilfee  (hall  not  liiaintain^  (Ant.  S6^.  a.) 
any  writ  df  rij.bt ;  for  a  bare  right  (hall  never  bfe  left  in  the  fCoffeg>  38  £  3.  16. 
lit  Ihall  ever  Jollow  the  poffeffion,  as  hath  beene  faid  :  but  if  the  2**  "■  ^'  ^* 
QifTeifce  entrcth  upon  the  heire  of  the  ditleifor,  and  make  a  feofiincnt  ^?!^  a^  l»^i«« 
m  lee  upon  condition^  and  entreih  for  the  condition  broken  before  vide"se!i^.  44fi 
the  heire  of  the  diffeifor  enter,  hee  is  reftored  tO  his  right  againe. 

A  man  roaketh  a  gift  in  taile,  the  remainder  in  tee,  tenant  in  9H.  7.  24, 
taile  dicth  without  iffuc,  iain  ellranger  intrude,  and  he  in  the  re- 
mainder brings  a  ibnnedon/and  recovereth  by  default,  ahd  maketh 
'^  feoffment  in  fee^  the  nitrudor  reverfe  the  lecoverie  in  a  Writ  of 
ilceit  and  fentreth,  he  (hall  detune  the  land  for  ever,  and  the 
tco&e  fiull  not  have  a  writ  of  right. 

And  fo  likewife  if  a  diffeifor  die  feifed,  and  a  ftraftgcr  abate,  and  9  H.  7.  24i 
'''edilleieeielcafe  to  him,  the  heire  of  the  diflcifor  (hall  enter  and 
•inime  the  land  for  ever.  For  the  right  to  the  poileffion  Ihall 
'i' iw  the  rinlit  ot  the  land  to  it,  and  fliall  not  leave  a  n^ht  in  him 
J^  '*bom  liie  rcleafe  is  made,  as  halh  bcfeu  fold  belorc  in  the  4.4.7 
^•rcton.  ^^•' 

**  Le  droit  dei  dtjfeifee  paffa  ut tenant,  et  ej  en  k  tenant. *"  For 
J-emgihe  tenant  hath  the  whole  fee  (iniple,  he  is  capable  of  the 
^Me  right  of  the  diffeifte,  and,  as  LiV^/e^wi  here  laith,  the  right 
ii  la  ibe  tenant. 

''inconxcnientferroitr  Here  agaihe,  as  hatb  beene  often  ob-  Vide  S-a  Bt. 
'■•^'•ed,an  argument  ab  inconvenient i  is  forcible  in  law;  and  that  138,  l:;9.  giM. 
.wges  by  the  authontie  of  our  author  are  to  judge  of  inconve-  ^<59. 440.  72a. 

i'70.  b.l  "^^"^-'^s  ^*  ^^  things  unlawful!,  as  hereby  and  by  many  otlier 
"     '■•  places  il  appearetb* 

**  Un  droit  nepoit  pas  moiier;^  Dormit  aliquando  jus,  moriiur 
'««^Mm.  For  of  fuch  an  high  fcftimation  is  right  in  tlie  eye  of 
^^  ijiw,  as  the  law  preferveth  it  from  death  and  deftruiJhon :  trod- 
ktt  dowue  it  may  be^^  but  ncter  trodden  out.    For  wher4  it  hath 

l«f  n# 
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SeflL  479. 


14  n.  8«  6<  b. 


bccne  faid,  that  a  releafe  of  right  doth  in  fome  cafes  enure  by 
way  of  extinguiihment ;  it  is  fo  to  be  underftood,  either  (as  JLr///^/ofi 
doth  here)  in  relpect  of  him  that  makes  the  jeleafc,  or  iu  reipect 
that  by  conflnidion  of  law  it  enareth  not  alone  to  him  to  whom  it 
is  made,  but  to  others  alfo  who  be  eilrangers  to  the  releafe,  which, 
as  hath  beene  faid,  is  a  qualitie  of  an  inheritance  extinguilhed. 

As  if  there  be  lord  and  tenant,  and  the  tenant  maketh  a  leafe 
for  life,  the  remainder  in  fee,  if  the  lord  releafe  to  the  tenant  for 
life,  the  rent  is  wholly  extinguifhed,  and  he  in  the  remainder  ih:ill 
take  benefit  thereof ;  even  fo  when  the  heire  of  a  diffeifor  is  dif- 
feifed,  and  the  dilTeifor  make  a  leafe  for  life,  the  remainder  in 
fee,  if  the  firil  diHeifee  releafe  to  the  tenant  for  life,  this  is  iiaid  to 
enure  by  way  of  cxtinguifliment,  for  that  it  (hall  enure  to  him  in  the 
remainder,  who  is  a  11  ranger  to  the  releafe ;  and  yet  in  truth  the 
right  is  not  extinct,  biit  doth  follow  the  pofieflion,  liz.  the  tenant 
for  life  hath  it  during  his  time,  and  he  in  the  remainder  to  him 
and  to  his  heires,  and  the  right  of  the  inheritance  is  in  him  in  the 
remainder ;'  for  a  right  to  laud  cannot  die  or  be  extind  in  deed ; 
'and  therefore  if,  after  the  death  of  tenant  for  life,  the  heire  of  the 
d'ifleifor  bring  a  writ  of  right  againil  him  in  the  remainder,  and  be 
joy  lie  the  niife  upon  the  meere  right,  it  (hall  be  found  for  him,  be- 
caufe  in  judgment  of  law  he  hath  by  the  faid  releafe  the  right  of 
theiiift  difleifee. 


Sea.  479. 


Jt/ftl  S  releafes  que  enurera  per  toy 
(Vesiin'juijhment  enters  touts 
perfonSffont  7o«  celtu/  a  que  le  releas 
ejlfdity  tie  pott  aver  ceo  que  a  luy  eft 
releas,  Skome fi  foyeut  feignior  et 
tenant,  et  lejeiguiorretejfa  at  tenant 
tout  le  droit  que  il  ad  en  lafcigniori/y 
ou  tout  le-  droit  que  it  ad  en  le  ierre, 
Sfc.  tiel  releas  ta  per  voy  de  eitin- 
guijhment  enters  touts  perfofis,  pur 
ceo  que  le  tenant  nepoit  aver  ^fer" 
vice  pur  premier  de  luy  me/me. 


Tl  U  T  releafes  which  enure  by  way 
ofextingni(hinent(i)againftalI 
perfons,  are  where  hee  to  whom  the 
releafe  is  made  cannot  have  that 
which  to  him  is  reledfed.  As  if  there 
bee  lord  and  tenant,  and  the  lord 
releafe  to  the  tenant  all  the  right 
which  hee  hath  in  the  feigniory,  or 
all  the  right  which  he  hath  in  the 
land,  &c  this  releafe^goeth  by  way 
of  extixiguifhment  againit  all  per« 
fons,  becaule  that  the  tenant  cannot 
have  fervice  to  receive  of  himfelfe. 


30  H.  6.  tit* 
barre.  39. 
9S  C.  3.  10. 


14 H. 8. fol. 5,6.   tJERE  Uttkton   puttelh  a  diverfity  bctweene  releafes  which 
11  H.  7.  «d.  gjj^^j.^    jjy  ^y^y  ^^  extinguifliment  againil  all  perforts,   and 

whereof  aH  perfons  may  take  advantage,  and  releafes  which  in  re- 
fpeA  of  fome  perfons  enure  by  way  of  extlnguiOiment,  and  of  ©ther 
perfons  by  way  of  tnitter  ie  droit :  or.  betweene  releafes  which  in 
deed  enure  by  extinguifliment,  for  that  hee  to  whom  the  releafe  is 
made  cannot  have  the  thing  releafed,  and  releafes  which,  having 
fome  quality  of  fuch  releafes,  are  faid  to  enure  by  way  of  extinguifh- 
ment,  but  in  troth  doe  not,  for  that  he  to  whom  the  releafe  is  made 

may 

♦  fkrviu  ptur  frenitr^^^ifi^  L.  a«d  M,  'IWd  Roh. 
(i)  Hctt  Littleton  returns  to  rclcafei  by  cxunguiihmcnc»    See  ant*  itf » 
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SeCt,  480* 


may  receive  and  take  the  thing  releakd.  And  here  Littleton  putteth 
cafes  where  releafes  do  aGfolutely  enure  by  extinguKhment  without 
exception,  having  refpedl  to  all  perfons.  And  firft  of  the  lord  and 
ten  int :  fecondlya  of  the  rent-charge :  thirdly,  of  the  common  of 
paftuie.     ' 


Sea.  480* 


T^N  mefme  fa  maner  eft  de  releas 
*-^  fait  al  tenant  del  ierre  de  un 
rtnt^harge  ou  common  de  pafiure^ 
ifcpur  ceo  que  le  tenant  nepoit  aver 
ceo  que  a  luy  eft  relejfe^  S^c.  tjjint  tiels 
releafes  urera  *  per  extingu^ment 
en  touts  voyes. 


T  N  the  fame  manner  is  it  of  a  re« 
■*'  leale  made  to  the  tenant  of  the 
land  of  a  rent^charge  or  common  of 
pafiure,  &€•  becaii&  the  tenant  can-» 
not  have  that  which  to  him  is  releaf^ 
edy&c.  fofuch  releafes  fliall  enure  by 
way  of  extmguifliment  in  all  lyayea* 


j-^A  n  THIRST,  of  the  lord  and  tenant,  and  the  lord  relcafe  to 
j^-oO.  a.J  X  ^jjg  tenant  his  feigniorie,  this  rauft  of  neceffity  enure  by 
way  of  extinguiOiinent  to  all  .men;  for  the  tenant  cannot  have  fervic^ 
to  be  takenof  himfelfe,  nor  one  man  can  be  both  lord  and  tenant* 
The  fecond  is  of  a  rent-charge ;  a  man  canpot  have  land  and  a  rent  /{  -^qH  ^br* 
iiTuingout  of  the  fame  land.'  Thirdly,  a  man  cannot  have  land  and  405.) 
acommoa  of  paflure  iffuing  out  of  the  fame  land,  ctjic  de  cceteiis. 
For  in  all  thefe  cafes  and  the  like  he  to  whom  the  releafe  is  made 
cannot  have  and  enjoy  the  thing  that  is  releafed.  But  in  the  cufe 
of  the  right  of  the  land,  the  tenant  of  the  land  may  take  and  enjoy 
it  for  ftrengthening  his  ellate  therein. 

The  mefne  being  a  feme  enter  marrie  with  the  tenant  peravaile,  if  /y^^^^  ^^^  \f\ 
the  lord  releafe  to  the  feme,  the  feigniorie  only  is  extin^ ;  but  if  bee 
releafe  to  the  hufband,  both  feigniorie  and  mefnaltie  are  extindl. 
And  in  this  cafe,  if  the  lord  releafe  to  the  hufband  and  wile,  it  is  iv 
4ineflion  how  the  releafe  (hall  enure  ;  but  it  is  no  queftion  but  that  a 
releafe  may  be  made  to  a  meihaltie  or  a  feigniory  fufpended  in  part 
of  the  eflate. 

But  here  obferve  a  diverfity  where  a  releafe  enureth  by  way  of  («74.  a,  l  RoiJL 
extingoifhment  of  an  inheritance,  which  is  in  pofieflion  and  may  be  Abr.  41S.) 
granted  over,  and  a  releafe  of  a  right,  or  an  adlion  to  lands  which  i^r^u*!!'/*  \ 
cannot  be  granted  over  [r].  For  the  lard  may  releafe  his  feigniorie  r^^  \^'£  3>**' 
to  the  tenant  of  the  laud  tor  hie  or  in  taile,  etjic  de  ectteris.  But  fo  tit.  ExUngui^br 
cmmot  one  releafe  a  right  or  an  action ;  tor  if  it  be  releafed  but  for  inenr.Brooke4i, 
an  houre,  it  is  extind  for  ever,  as  hath  beene  faid,  t'  ^''*  ^^**<^*»*»' 

And  two  things  are  to  be  obfei-ved  here,     Firft,  that  by  ihe  re*  5^  [^  «  15 
leafe  of  all  the  nght  in  the  land  the  feigniorie  is  extind,  as  well  as  19  h.  6*  19, 
by  the  releafie  of  all  the  right  in  the  leiguione,  for  the  leigniorie  if"-  9!  £.  S.  S5« 
foethout  of  the  land.  Secondly,  that  liy  the  releafe  of  all  his  right  38Aff.  17« 
in  the  feigniorie  or  tlie  land,  the  whole  feigniorie  is  extind  without  ^f^'r*'  aj* 
any  words  of  jiiheritance.    If  the  tenancie  be  given  to  a  loid  and  i8t.%?ibid.  f. 
to  a  ftm&ger,  and  to  Ihe  heires  of  the  itranger,  the  lord  releafe  to  te  h\  8.  5. 
bie  companion  all  the  right  in  the  land,  this  leleafe  doth  not  onely  4i  AjT  6, 
pafle  hid  eftate  in  the  t^aancie,  but  extin^uiiheth  alfo  Jiis  nght  ia 

the 


^^  exthtguifimint  en  touts  veytM^^    totUK  ferfittSt  L,  andMv  M^d  Kvb* 
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the  foignioric,  and  fo  one  releafe  enures  to  ^xtinguUh  feveral)  rights 
ip  one  and  the  fame  land. 

If  there  Ik;  lord  and  tenant  hy  fealty  and  rent,  the  lord  granteth 
tlu'.  feigniorie  for  yeared,  and  the  tenant  attumeth,  the  lord  rcleafetb 
his  fei;zniorie  to  the  tenant  for  years,  and  to  tlie  tenant  of  thp  Idiid 
gijnenilly,  the  whole  feigniorie  is  extincl,  tind  the  ftate  of  the  leiTee 
alfo.  Bur  if  the  releafe  had  beene  to  them  and  their  beires,  then  the 
It^n'ee  had  had  tlie  inheriti^nc?  of  the  one  moietie,  and  the  other  moi? 
tie  had  beene  extin(Et.  And  the  reafon  of  this  diverfity  is,  becaufe 
when  the  releafe  is  made  generally,  it  can  enure  to  the  l^ffee  but  for 
}ife,  becaufe  it  enureth  by  way  of  enlargement  of  ellate,  and  bting 
made  to  the  tenant  of  the  land,  it  enureth  by  way  of  extinguifh- 
ment,  as  Littleton  here  faith,  and  then  there  cannot  remaine  a  parti- 
(Anc.  this  b.)  cular  ellate  in  the  feigniorie  for  lift.  But  when  the  releafe  is  made 
(Mo.  59.)  to  them  and  their  heires,  each  one  takes  a  moitie,  the  one  hy  \y'uv 

l^f  ^ucre^ing  of  the  ftate,  ^nd  t|ie  other  b^  e^tinguilhment, . 


Sea.  481, 

TTEM^  deprover  que  le  ground  A  LSO,  to  prove  that  tlie  graund 

•^  afjife  doit  paffer  pur  le  demandant^  "^^  aflife  ougtit  to  paffq  for  the  cIct 

enl0  caf'ipavfintditfjeoaifeoyefoverit  mandant^  in  the  caf^  aforciaid,  I 

*  la  leUare  die  Vejlatnte  de  IVe/bniu'w  have  often  heard  the  reading  of  the 

^er  fecondy  que  comnience,  In  calu  ftatute  of  Wait?  a.  which  bpjjuane 

quo  vir  amiferit  per  defaltam  tency  thusc  Jn  cnfu  quo  vir  wnijent  per 

mentum  quod  fpit  jus  uxoris  fusB,  defaltam  tenement um  quoajuit  jus 

&c.   que  a   le  common   ley  devout  uxoris  fuay  i^c.  that  at  the  common 

+  tnefnie  Vejlatute,  ft  leafe  foit  fait  law  before  the  fayd  ftatute,  if  a  leafe 

4-  a  un  home  pur  terme  de  rie,  le  re-  were  made  to  A  man  for  terme  of 

mainder  oujter  en  fee,  et  pn  efirange  life,  the  remainder  over  In  fee,  and 

per  feint  afiion  ujl  recover  envers  le  ft  ftranger  by  feigned  action  rccov> 

tenant  a  terme  de  pie  per  default^  et  ered  againit  the  tenant  for  life  by 

puis  J 7e  tenant  moruji,  celuy  en  te  default,  and  after  the  tenant  dicth, 

Tf mainder  navoit  afcuns  remedie  der  he  in  the  remainder  had  no  remedie 

iont  le  Jiatute,  pur  ceo  que  il  n'avoit  hefore  the  ftatute,  becaufe  hee  had 

afcun  pojfej/ion  del  terre,  pot  any  pofT^flion  of  the  land, 

(^  hifU  345,)     **  J  EG  aye  aye  Jbcent  la  Uaure  de  Wtfi,  ^r    Here  it  is  to  bt 

^  obferved,  of   'i^hat  authoritie  antient  le^ures  or  readings 
uponftatotes  were,  for  that  they  had  five  excellent  qualities.    Y\!f^i 
they  declared  what  the  common  law  was  before  the  making  r^go.  h  1 
of  the  (latute,  as  here  it  appeareth.    Secopdly,  they  opened  1-.       '    '^ 
the  true  fenfe  and  meaning  of  the  ftatute.    Thirdly,  their  cafes  were 
brieve,  having  at  the  moft  on^  poynt  at  the  common  law,  and  another 
upon  the  ftatute.     Fourthly,  plaine  and  perfpicuous,  for  then  the 
honour  of  the  reader  was  to  excell  others  in  authorities,  argufnents, 
^d  rcafoas  for  proofe  of  his  opinion,  and  for  aonfulation  of  the  o' 
jcaions  againft  it.     Fifthly,  they  rsad,  to  fuppreffe  fubtill  invenuons 
(a  cr^epe  out  of  th^  ftati^t^.    }}ut  now  r^adin^s  having  lo(l  the  faid 

#  in  addtd  L.  and  M.  and  Roh.  4-  «  m  hmf^ml  tnmnt,  L,  tnd  M.  pnd  Isif 
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Ibnner  qaalities,  have-  lofl  alfo  their  former  authorities  :  for  now 

the  cafes  are  long,  obfcure,  and  intricate,  full  of  new  conceits,  liker 

mther  to  riddles  than  ledures,  which  when  they  are  opened  they 

Ytinilh  away  like  fmoke,  and  the  readers  are  like  to  lapwings,  who 

feeme  to  bee  neereil  their  neils  when  they  are  farthefl  from  them,  ' 

and  all  their  iludie  is  to  find  nice  evafions  out  of  the  ftatute.     By  * 

the  authority  of  Uttleton,  ancient  readings  may  be  cited  for  prooia 

of  the  law  ;  but  new  readings  have  not  that  honour,  for  that  they 

art  fo  obfcure  and  darke. 

«  L'ffiatnte  dt  fV.  a.**    Which  is  the  third  chapter. 

"Xe  rcnuunjder  oujler  en  fee. ^    Here  is  to  be  obferved,  that  al- 

thongh  the  llatute  fpeaketh  of  a  reverfion  [a],  yet  by  the  authority  M  24  E^  3.  SJU 

of  Utthton  a  remainder  is  within  the  (latute.  ^^  \  3«  ^^ 

See  the  ftatute  of  14  Eiiz.  cap.  8.  which  provideth  fully  for  him  E^,t^*e^74 

in  the  remainder.  3 '^^'j,  En^,.^  y^ 

6E.  3.  «4. 
**  Fdnt  a&iorii*  Feint  is  a  participle  of  the  French  word /finrfrf,  f  E.  3,  Ent.  «2. 
which  is  to  feigne  or  talfely  pretend,  fo  as  a  feint  action  is  a  falle  \W^l^^ 

Kcgifter  «41. 

*^WavQtt  qfinin  remedie  devant  Vejlatute.**    [*]Here  it  appear-  [6]  w,  t.cap.  5, 

€th  by  UttleUm^  that  if  a  man  maketh  a  Icafe  for  life,  the  remain-  Vide  34,  £.  3. 

dcr  in  fee,  and  tenant  for  life  fufFereth  a  recovery  by  default,  that  I'ormdoo  31. 

be  in  the  remainder  fhould  not  have  a  formedon  by  the  common  ^^''3^59  *^^* 

law :  for  Idttleton  faith,  that  he  hath  not  any  remedy  before  the  y,  jj,  g.  $17.  d 

ftatute.    Neither  is  there  any  fuch  writ  in  that  cafe  in  the  Regifter,  7  H.  7. 19,  , 
albiit  in  ibme  bookes  mention  is  made  of  fuch  a  writ. 


Seft.  482. 

Jj^^S  fi  celuy  en  le  remainder  ujl  TJ  U  T  if  he  10  the  remainder  had 

enter  fur  le  tenant  a  terme  de  -^  entered  upon  the  tenant  for  life, 

ne  et  luy  dl(Jeifiji,  et  apres  le  tenaunt  and  dilFeifed  him,  and  after  the  te- 

^trafurluyj  it  apres  le  tenant  a  tervie  nant  enter  upon  him,  and  after  the 

«  rie  per  tiel  recovery  perdeper  de--  tenaunt  for  life  by  fuch  reco  verie  lofc 

/««//  et  moruji,  ore  celuy  en  le  remain-^  by  default  and  die,  now  he  in  the  xe- 

^  bien  poit  aver  brief  e  de  droit  en--  mainder  may  well  have  a  writ  of 

y^  celuy  que  recovera,  pur  ceo  que  right  againft  him  which  recovers, 

^^mfeferrajoinefolementfur  le  mere  becaufe  the  mife  (hal  be  joyned  only 

j™«/,^c.   Cncoreencejicafejefeilm  upon  the  mere  right,  &c.    Yet  in 

dt  celuy  en  le  remainder  fait  defeat  this  cafe  the  feilin  of  him  in  the  re* 

f^^^trie  del  tenanf  a  terme  de  vie,  mainder  was  defeated  by  the  entry 

•Met  peradventure  ofcuns  voilent  ar^  pf  the  tenant  for  life,     B^t  perad^ 

pie  et  dire,  que  il  n'avera  biicfe  de  venture fouie  w  ill  argue  and  Jay,  that 

droit  en  cejl  cafe,  pur  ceo  que  quant  liee  fliail  not  h?ive  u  writ  of  right  in 

'«  mife  e/ijoine,  il  ejtjoine  cu  tiel  this  caie,  for  that  \Uien  the  mife  19 

^ner,  (iciiicet)  fi  le  tenmtad  plus  jovned,  it  is  jxjyned  in  this  manner, 

^ett  droit  en  le  tene  en  le  manner  (jnlicet)\i  the  tenaunt  hadi  more 

^m  il  tjfent,  que  le  detnandant  ad  mere  right  in  the  l<wd  in  the  manner 


Lib^  3.    Cap,  «• 


Of  Releafes, 


Se6bt  48  3  r 


m  le  mancr  come  U  iemandaj  et  pur 
ceo  que  iefeijin  del  demandant  fuit 
defeat  per  Gentry  de  le  tenant  a 
tcrme  devie,  S^c.  donoue  U  ad  nul  droit 
en  le  mafiner  come  it  demaund. 


•dA  he  hbldeth,  than  the  demandant 
hath  in  the  manner  as  hee  demands 
etb,  and  fpr  that  the  feifln  of  the 
demandant  was  defeated  by  the  en<* 
try  of  the  tenant  for  term  of  life, 
&c.  then  he  hath  bo  right  in  the 
manner  as  he  demandeih. 


98E.  3. 9.  Tit.  UERE  adiflcifui  gotten  by  wrong;  and  defeated  by  the  entrie 
/uris  Uirum  %,     ■*••*•  of  him  that  right  bath,  is  fuflficifint  to  mamtaine  a  writ  of  right 

agaii)ft  the  recoveror  in  this  cafe,  tor  aibeit  the  feiiin  is  de-  r.^n .      ^ 
ibated  betweene^e  leffce  for  hte  and  hiqa  in  the  remainder,  l*^^*»  *^J 
7E.  3. 62.         yet  having  regard  to  the  recoveror,  who  is  a  nice  re  ft  ranger,  and 
^6  £.  3. 37.       hath  00  title,  it  is  fufficient  againll  him.     But  otherwife  it  is  againd 
tit.  Jur.  Utr.  t.  ^jj^  party  himfelfe  that  defeated  the  fpifm,  and  the  law  is  proprnfe 
(Poit.  31.5. 1.)     iQ  ^ive  remedie  to  him  that  right  hath.    And  where  fome  have 

thought,  that  there  is  no  authority  in  law  tx)  warrant  LUlldotCi 
opinion  herein,  they  are  greatly  mlllakcn,  fi>r  UttUton-  hath  good 
,  warrant  for  ulj  that  he  hath  written. 

-  ^ands  are  letten  to  A,  for  life,  the  remainder  to  B,  for  life,  the 
remainder  to  the  right  heirs  of  A*;  A.  dieth,  B,  entretb  and  dieth; 
a  Granger  intnideth,  the  heire  of  A,  lhu}l  have  ^  writ  of  ri^ht  of  the 
feifin  which  A.  bad  ^  t^n^nt  for  life, 

Ltuids  are  letten  to  4'  and  B.  and  to  the  be^ res  of  A* ;  A,  dyeth ; 
a  recovery  is  had  againfi  jB.;  the  beire  of  A-  ni<^il  have  a  writ  of 
right  of  the  whole,  for  eveiy  joyntenant  is  feiledper  m^  etper  tojut^    . 

If  lands  be  given  in  tayle,  the  remainder  t«*  A.  in  tee,  the  dones 
dyeth  urithout  ifiue,  his  witie  privfntent  aifcinty  A.  cntieth,  the  itTue 
is  borne  and  e^ltretb  upon  him  aiu)  dyeth  without  i<Iue,  A-  ^all  have 
a  writ  of  right  of  the  feifio  which-  he  had. 

If  lands  be  given  in  ta^'le  to  A,  the  remainder  to  his  right  heires, 
A.  di^th  without  ifiue,  the  cqllaterail  beire'  of  A.  ihall  have  writ  of 
right  of  the  feifm  of  4* 

And  fo  note  a  diverfity  betweene  a  feifin  to  caufe  fojfcffw  fratrU^ 
Sfe,  tor  there  is  required  *a  more  a6luall  feifin,  and  a  feiiio  tq  maiih 
taine  a  writ  of  right.  And  hereby  alio  are  the  OJC;)  m  this  Sei^^R 
explained. 


(▲ptlB4.t.b.) 


$%,z,x6,\r. 


(Ant  14.  b. 
15.  a.) 
^  E.  S.  8^ 
^9  £.  3.  90. 
p  AC  4. 
|4  ^.  4. 14, 


7  a  5, 4,    nH.4.^i, 


(YcW.  148. 
pob.  73.  106.) 
(6  Rep.  24.) 

/I  CEO  pott  eflre  dit,  que  ceux  pa* 
•^^  vols  (mode  et  forma  prout,  &c  ) 
jfimults  des  cafes Jhjtt  paroU  de  forme 
fiepleder,  et  nemi/parols  defuhftance. 
Car  ft  hotneport  brief e  d\ritre  in  cafu 
provifo,  del  alienation  fait  per  le  te^ 
fiant  en  dower  a  fon  difimcritance, 
0t  counta  del  alienation  fait  en  fee^ 
ft  le  tenant  dit,  que  il  fte  alienapas 
$n  le  manner  come  le  demaundant  ad 

4tolare^  et  fur  ceo  Jbunt  a  ifue,  et 

frovff 


3ea.  483. 


[281*  b,] 


nr  O  this  it  may  bee  faid,  that  thefe 
■*■  words  {inodo  etfonm  prout ,  i^c.)^ 
in  many  cafes  are  words  of 
forme  of  pleading,  and  not 
words  of  fubftance,  for  if  a  man 
bring  a  writ  of  entrie  in  cflfi/^provifo, 
of  the  alienation  made  by  tbe  tenant 
in  dower  to  bis  difinheritance,  and 
pounteth  of  tb^  alienation  ina^e  ia 
fee,  and  the  tenant  faitH,  that  he  did 
not  aliea  in  ip^aer  fks  the  demandant 

b»th 
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tr9vt  tft  per  verdiSl,  que  h  tenant 
tlyenajt  en  le  taile^  ou  pur  terme 
i'auter  vie,  le  demaundant  recovera: 
uncore  Valyenation  ne  fait  e/i  /e 
manner  corne  ie  demaundant-  avpit 
declare,  Sfc, 


W 


hath  declarcdyand  upon  tliis  thc}'  aro 
at  ilTue;  and  it  is  found  by  yerdic^^ 
that  the  tenant  aliened  in  tailc,  or 
for  Jeanne  of  another  man's  life,  tho 
demandant  (ball  recover:  yet  tim 
alienation  was  not  in  qiapneras  the 
dep^^ndant  hath  decUiredi  $cc. 


HERE  ffiodo  etformd  are  of  the  fubftancc  of  th«  iflue,  ancf 
where  but  words  of  tbrme,  this  diverfity  is  tp  be  obferyed. 
[c]  Where  the  iflue  taken  goeth  to  tlie  point  of  the  writ  or  aftion,   [c]  9H,  6.  i. 


ing  is  tpdverfed  ;  as  if  a  feoffment  bje  allead^ed  by-  two,  and  this  is  '32  h.  8.  iffiie. 
travcrfed  modo  et  formd^  and  it  is  found  the  feoffment  of  one,  there  Br.  80.  Vi<i. 
fnodo  ctfonnd  is  materiall)   'So  if  a  feoffment  be  pleaded  by  deede,  Setl.  icqueut. 
vid  it  is  traverfed  ahj'qne  lioc  quhdjeoffatit  modo  etformd  upon  this  JS  £.  4. 4. 
crtllaterall  ifliie,  worfo  ef/brmi?  are  fo  effentiall  as  the  jury  cannot  (r>«^-PIa.  i*5 
find  A  feoffinoent  without  deed,  ^^^'  ?'^'  ^P) 


Sea.  484, 


j1  UXY,  fi  foient- feignior  et  te- 
^  nahtf  ft  le  tenant  tient  del  jeig-" 
nioT  per  fealtie  foicment^  *  et  lejeig- 
wor  dijirei^e  le  tenant  pur  rent,  et  le 
tenant  porta  briefe  de  tr^fpas  e/ivers 
f^fngniordtfes  axen  ijjff^t  prijes,  et 
hfagnio'r  pfede  que  le  tenant  tient  de 
lu^per*fealiieet  certain  rent,  et  pur 
f^fent  afere  il  vient,  a  di/lreh/er,  S^c^ 
ft  dematliide  judgement  der  briefe 
port  vers  lui/qutre  vi  et  arniis,  i&c. 
ft  V outer  dit,  que  il  ne  tie/it  de  luy  en 
Itrnner  come^lfuppofe,  etfur  ceo  font 
^jjfuey  et  trove  eji  per  verdiSl  que  il 
tient  de  luy  per  fealtie  tauturii\  en 
cfjt  cafe  le  briefe  abatera,  et  uncore  il 
w.  tient  de  luy  en  le  maner  come  le 
JdgiAor  avoit  dit.  Car  le  matter  de 
/  ijjue  ejt,  iequel  le  tenant  tiei^t  de  luy 
oanemy;  car' £il  tient  de  luy,cQment 
fie  le  feignior  d}jireina  le  tenajtt  pup 
outer jerviceg  que  ne  doit  aver,  uncore 
M  briefe  de  trefpajfe,  quare  vi  et 
^mi;^  S;c.  ne  gijl  pivers  Ifffignii^r^ 
^esferra  abate. 


A  LSO,  if  there  bee  lord  and  ter 
"^^  nant,  and  the  tenant  hold  of  the 
lord  by  fealty  only,  and  the  lord  dif- 
treine  the  tenant  for  rent,  and  the 
tenant  bringetb  a  writ  qf  trefpaife 
againft  his  lord  fqr  bis  cuuelt  fo 
taken,  and  the  lord  plead  tljat  tile 
tenant  holds  of  him  (jy  fealtie  and 
.cejrtaine  rent,  ajnd  for  the  rent  her 
hinde  be  came  to  diltreine,  &c.  and- 
demand  judgenxent  pf  the.  lyrit 
bro42ght  againil  him,  quare  vi  et  art 
mis,  ^'c.  and  tli^e  other  faith  that  hf*^ 
doih  not  hold  of  hiof)  ^n  the  manne/r 
as  be  iuppofe,  and  upon  this  they 
are  at  iiiue,  and  it  is  found  by  verdii^l 
ihat  he  Ixoldet^  of  liixfi  by  ie^Uty 
pnely;  in  this  cafe  the  writ  (liilll 
Abate,  and  yet  hee  doth  not  h9ld  of 
him  in  the  manner  as  the  lofd  hatl^ 
laid,  for  the  nqiatter  of  tjio  ifTue  is^ 
whether  the  tenant  holdetl^  .of  hiux 
or  no;  for  if  hee  holdeth  of  him^ 
although  that  the  lord  diitfeine  the 
tenant  for  other  fervice?  )vhic,h  he 


ought  not  to  have,  yet  luch  writ  of 
^cfpaiTe  ^uare  vi  et  artnis,  ^c.  doth  not  lie  againft  the  ]ofd^  but  (hsji  abate^ 

*  Mt^fi^  JL,  and  M.  and  jtol^ 


Lib.  .3,    Cap.  8.  OfR^oaTes.                 Sea.  485. 

Vi.SeA-preead.  "  H^ROyE  efi  per  v<rdiS,gtKil  tint  per feaitielmtim.'    Here 

«Co.  B9.  *  ig  another  diyeiUlle  to  be  obferved ;  That  albeit  the  iCa» 

fo  Ffr  beeupOQ  a  colUter^l  pomt,  yet  if  by  the  finding  of  pwi  of  the 

il  e'*.  15.*  '^"^  i'  '^'^"  appears  tft  the  wort  that  no  foch  attion  lieth  for  the 

fi  £■  4'  3-  pluntile  no  more  tbau  if  tbe  whole  bad  leen  tbond,  (here  mode  rt 

SI  E.  4-  3.  j'arwd  Are  but  wonla  of  fttme,  aa  here  in  the  eait  which  IMtUicm 

Sm' pi^tSj!  P^"^^^  of  the  loM  and  tenant  appearetb. 

<9  Rep  S3.>  "far  U  miller  del  iffke  ^  U^l  it  ttent  de  lujf  tm  ttemy,  ^e." 

<Duc.  PI*.  191.  Heceiti^peaTeth,  that  if  the  matter  of  the  iflbe  be  found  r-o^  a] 

Mt-  ssr.  it  is  fufiicieDt.  And  this  rule  holds  in  cnmmall  caufci.    I-'or  >- 

S  Eoli.  AlK.  if  j_  If  appealed,  or  indicted  of  murdei,  viz.  that  bee  of  malice  pic- 

SL?i    '  f 'nf"^  kilisd  /.  J.  pleadelh  thet  he  is  not  tuiliy  modo  ttjitnni,  yet 

Ifub.iS.rs.Si.  *^  jury  may  find  the  defendant  gull  tie  of  niauflau^hti.>r  wilboul 

Sk.  PU.  393.  tnaliccprepenfed,  becaufe  the  killin^of /.  ii  tlw  Qiatt«r,  and  malice 

Sii,  Mi.)  prepenfedis  but  &  c trcuuiftuwet 


(I  E.  3.41.  b.  In  BHife  oidarreim  pre/atmeat,  it^tfiaintik  iBaigfl  ttie  avo)-d' 

a*ii'-*-f*'*  ""^^  °^  '''*  church  by  phradoD,  aud  ibe  jsrie  find  the  «oydanr» 
13  il'V  I4w  ^  death,  the  plaintife  Ihall  have  jodgEnOl;  for  tbe  manner  of 
s!>  E.3. 311.  voydance  u  not  tbe  title  of  the  plaintife,  bvt  tbe  voydasce  is  ibe 
iSid. «.  S5.>     matter. 

(Doc.Ph.34B.)  [^  If  a.  gardeine  of  an  bofpit^I  bring  an  sffife  kgainft  tbe  otdi- 
[d]  S  E.  3.  70.  aaiy,  he  ple&deth  that  in  bis  viGtation  be  deprivMf  him  as  ordinary, 
.,  .f  ^  I. «.    ,^j^pQ„  ifj-QQ  ]g  taken,  and  it  is  fiMod  Uiat  lit  ^eprivei)  bim  as 

patron,  the  ordinaiy  (hall  have  Judgement,  for  tb*  Aeprivatioa  41  the 

l"l''*3'>"  of  thematter. 
7  ll!  4.  li.  The  ielTee  covenant  vith  the  lefibr  wt  to  cut  downr  wy  d-^'-', 

I'j.  Cum.  99.  .  and  bind  bimfcif  in  a  bond  of  forty  pcumjs  lor  pcrforiniincc  u{ 
!u?r"<'v"*'  covenants,  the  ieflee  cut  downe  ten  trees,  tJie  ieiTor  bnu&eib  *»  s^-oa 
Km  Sfcai'h.  "f  debt  upon  tbe  bond,  and  alCgneth  a  breach  thai  ibBleflio  cutieih 
&MU-1IS.  b.    down  twenty  trees,  whereupon  iffucie  joined,  eiid  tie  jurj- find?  Uinl 


H  AJT  99  b  ». 
y  E.  3.  338. 
C4E.  3.3*. 
.••  H.  4.  K. 


...a.sSEli*-      the  leflbe.  cut  downe  ten,  Judcemcnt  dttall  be  given  for  theptV"^'* 
H'a.9i0.\\itl-  for  (ufficlent  matter  of  tbe  iOue  is  found  for  iLe  plaintife." 


Sea.  485. 

jiUXY,*attriefedetrefpaJ}'cde  ALSO,  in  awrit  of  lrc)|p(»fl^f<r 

batterie,  ou  da  biciis  empovU,fi  batterie,  or  for  goods  cam^ 

ietl^'endanl  pledederieit  ai/pab/c,ai  awny,  it*  the  def^id^at  i>l<^  (|0t 

leniahmrxoiae  le plaintifej'uppofc,  et  guilty,   in  manner  a^  4l}e  pjaiotiii; 

irovc  r/l  </ue  h  defendant  eft  eulpable  luppofc,  and  it  is  found  that  t^c  de- 

tn  avtcr  ville,  tm  a  outer ^four  que  le  fcndarit  is  guiltie  in  anoth<^  ''^4& 

j>lui7iii/c  fiippofe,  uncore  \t  recbvera.  or  at  anotiier  day  than  ihef^iUDti^ 

Et  ^  tjj'inl  (n  4-  p/ufors  outers  cafes  fuppdies,  yet  hec  Ihall  recover.  Add 

teux paroU,icCa.cni,enltmaner  ciim£  ib  in  many  other  cslcs  tht^  word^ 

■  w    K^  L.  and  M.  and  Kob.  4  mJitfi  added  in  L.  and  M.  and  &#k. 
'^-t  i^f  DM  w  L.  sad  M,  B«r  Rofa. 


Ub.  3.  Of  Beleafes.  Seft.  485* 

• 

/e  demaundant  9u  leplainfife  adfup^  viz.  in  manner  as  tbe  demandant  qj 

pofc,  nsj'ont  afcun  *  matter  dejub"  the  plaintite  hath  luppoied,  do  noj 

fiance  del  ifjue :  car  en  brief e  de  droit,  make  any  matter  of  ibbftance  of  tbe 

Jou  le  mifeejt  joyne  fur  le  mere  droit y  ifly.e:  for  in  a  wrjt  of  rigl>t,  where 

il  ejl  a  tajft  a  dire,  et  a  tifil  effedi,  the  mife  is  joyned  upon  the  meere 

fc'iYicttyleqkcel  ad  pluis  mere  droit,  le  right,  that  is  as  much  a$  to  fay,  ancj 

tenant  oule  demafidaijkt  al  cli^fe  e^  to  fuchef}e<ft,z;2>.  whether  the  tenant 

denmnd.  or  demaundant  hath  n^pre  mecr^ 

right  to  the  thing  ia  demand, 

"  IR^  ^«C^  djeiref;^t  dfihafiery,  et  des Mens  pttpprls^'^-cJ^  (il  Rep. 5.) 

■'^     Here  iit/ ^cf a  fpeaketb  ofui^ions  brought  tor  things  traofi-  (7  R«*p.  2.  b. 
iory.     In  which  cafes  the  wropg  being  done  in  one  towncy  the  ^  ^*l',^**p. 
plaintife  ixiay  not  only  aUedge  it  in  iioother  towne^  as  Littleton  here  93 '^£9^3^  \* 
fuitb.  but  alfo  ^n  another  cQunty^  and  the  jurors  ^ppp  not  guilty 
pleaded  ax:e  bound  to  tiiid  for  the  plaiutife. 

Neither  can  the  alfault,  battery^  or  tukif^g  of  goods,  &c.  alledged  (1  ]^n.  Abr.  • 
r^Ro   h  1  ^"  s^J^her  county,  be  trayerfed  without  fpcciall  caufe  of  335.  Hob.  10.% 
[  o—  ^* J  juUification  whi<^h  extendeth  to  fon^e  certai/ie  place ;  its  if  Hjt'  ?^  ^'^. 
aconfiabie  of  a  towne  in  anotlier  county  arreil  tbe  body  of  a  man  (iRep.  iTa^ti.) 
that  breaketh/the  peace^  |here  he  may  traverfe  tlie  county  (but  lie  5  Rep.  65.  b.) 
mnft  not  reil  there)  but  a]^  other  places  faving  ^n  tl^  .towne  whereof  (Poc.  Pia.  36r» 
iie  is  eimftable^    Andfo  k  is  of  taking  of  goods,   if  t^he  defendant  2Croi^4^.^«. 
juftifie  for  daxQage  fleafant  in  anather  county  he  muft  trayerfe  as  be-  3  2ro  '**^ 
lore.     But  whpre  the  caufe  of  the  jj^iftiiicalion  is  no/:  reftrained to  a  poc/pu!s6l,> 
certaine  place,  that 4s  fo  locajl  as  it  cau^ot  be  alledged  in  oay  other  m  Leo.  S9. 
towne,  33  in  the  cafes  before  aljedged^  and  the  like,  ihen  jjbeit  the  ^\i-  234.  S94. 
a^ion  bee  brought  in  a  forraine  countie, yet  he  rauft alledge  his  JAif-  J^u^* »> " 
^i^cation  in  the  county  where  the  a&ion  is  brought.   As  it  a  joian  be  ^^  pj,'  ^3 
beaten  in  the  coMniy  of  Middl^ex,  and  hee  briu^eth  his  adlion  in  tbe  ts\i.  118. 
county  of  Buc^,  -the  defendant  cannot  pl^eade  that  ^the  plaiutife  af-  C^o.  El  ^!J') 
fHuhed  him  injhe  county  oSMidd,_^c.  and  trayerfe  the  county,  byt 
be  mud  pleade  his  juftiRcation  in  the  county  of  Buck,  for  that  the 
caufe  of  Ms  jufiiiication  is  good  in  any  place.    And  fo  it  is  in  caf^ 
offoailement.pf  goods,  aiid  other  cafes  fof  ^rai^lory  things^  as  fo^ 
exampk*  .  » 

In  an  a^on  upon  the  cafe  tlie  plaintife  deciarcd  for  fpeaking  of  Trin.  SO  Sl«» 
ilandeious  wocds  which  is  •jtraufitory^  and  Jaid  the  words  to  be  Jn  the  king's 
fpoken  in  London,  the  defendant  pleaded  a  concord  for  fpealcuigof  Xn*^ii|i^rt  m?* 
words,  in  all  th^  couQt\es  of  EnglaQd,  faving.in  Jj}nd{^n,tiid  traverfed  joncs.    And 
xht  fpeaking  of  the  .words  in  Idrndon :  the  plaintiie  in  hi^  rej^Jicatio;)  bcfewlth 
^uied  the  epncord,  whereupon  the  defendnnt  den^urred^  and  judg-  «g*^eeUi  ihtdg^ 
ment  was  given  for  the  pjamtife,    for  the  <;ourX  faid,  ihat  if  Xh*,  i^entmtn* 
.concord  in  that  cafe  fliould  not  he  traveried,  it  would  fp?ow,  |bat  by  pi|jil,%li?g!h! 
a  new  and  iubtile  invention  of  pleading,  an  ancient  principle  in  law  3$  Kiit.  R>tfr 
{that  for  iran&torie  xranics  .of  adlion  the  pla^xtife  jonighjt  alledge  the  16^» 
^ame  io  what  place  or  county  Ue  would)  .{lionld  he  fubyerted,  which, 
iought  not  to  be  {a&red ;  and  therefore  the  judges  of  both  courts 
i^Iowed  a  traverfe  upon  a  iraverfe  in  that  cale :  and  the  wifedome 
Jif  tbe  judges  and  fages  of  the  law  have  alway  es  fuppr^Hed  new  and 
ftib^le  inventions  in  derogation  of^hc  co^n^op  Jaw.    A|id  therefor^ 

* ^tterwrmanmr,  L,  and  A4.  and  RoK 


0 
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[f]  38  E.  3. 1.  the  judges  fay  in  one  bo6ke  [f].  We  will  not  change  the  law  which 
y  ^  7^^^'  alwayes  hath  been  ufed.  And  another  faith  [  /  ],  It  is  better  that  it 
Mo.  3^.  ^  turned  to  a  default,  than  the  law  (hould  be  changed,  or  any  iu- 

«  Cro.  S72.)       novation  made. 
If]  3]  H.  4. 18.    51  £.  3.    Gagcr.  deliver^. 

A  man  did  gnujt  a  rent,  with  a  new  invented  clanfe  of  diftrelTe, 

viz,  that  the  grantee  (hould  hold  the  didrefle  againll  gages  and 

pledges ;  and  yet  by  the  whole  court  he  fliall  gage  deliverance, 

.  for  otherwife  by  this  new  invention  all  replevyes  Ihall  be  taken 

away. 
{*}  49  AIT.  1?.        [^]  See  many  other  new  inventions  in  derogation  of  the  com- 
4  E.  3.  ca.  ^,      jYion  law  difallowed  by  the  judges,  and  by  the  court  of  paiiia* 

Ac  ca  6  ment. 

^11.4.  ca.t.  [A]  Where  the  jury  is   bound  to  finde  afwell   locall   things  in 

[a]LL6.  fo.46,  many  cafes  as  traniitory  in  other  counties,  fee  at  large  in  my 

4r.   Dowdalc's  Reports. 

enfe.  3E.S.  '^ 

AC  446.    i7£.3.  86.    1  AC  16.    3  Aff.  4.     6  AC  4.     5  AC  7.     18E.  3.  38. 

$1AC8.      29  AC  5.      44E.3.6.  b.      14H.  4.  35.       5  H.  5.  2.       lOH.  6.  13. 

tl  H.  6.  51.      37  H.*6. 2.     7  E.  4.  45.      18  £.  4.  1.     22  C.  4.  19.     13  U.  7.  17. 

^  Mar.  Br.  attaint.  104*    10  Klii.  Dier  171. 

By  this  which  hath  beene  faid  you  (hall  know  the  law  as  it  is 
[i]  19  H.  6.  48.  now  in  ufe  in  thefe  cafes,  and  the  better  underftand  «ur  [i]  books, 
^^  S*.^\*^*  when  you  (hall  reade  them  concerning  as  well  locall  as  tranfitory 
46 1^3^^ a***  things,  wherein  you  (hall  finde  great  variety  of  opinion  in  our 
9  H.  e'ci  '      bookes: 

yj  H.  6.  27. 

14  H.  8. 24.  **  Si  le  defendant  plead  de  ricn  culpable,''    This  is  a  good  iflTue,  if 

^Jl^J'J'  the  defendant  committed  no  battery  at  all<;  but  regularly  by  the 

31  ^\  g*  ^^  common  law  if  the  defendant  hath  caufe  of  j unification  or  excufe, 

1  %  H.  6.  Si/ 22.  then  can  he  not  pleade  not  guiltv»  for  then  upon  the  evidence  it  (hall 

4  H.  6. 13.  be  foutid  againd  him,  for  that  he  confeiTeth  the  battery,  and  upoa 

33  H.  6. 25.  that  iffue  cannot  judifie  it,  but  he  mud  pleade  the  fpcci^}l  matter, 

^t  H  8^  Dicr29  ^^^  confefle  and  juftifie  the  battery. 

51  £.  i.  19. 80.  '^^®  ^^^^  ^^^  ^  ^^  other  cafes,  and  therefore  this  is  a  learning 
U7  H.  8. 19.  necclTary  to  be  knowne,  for  that  the  lofft  of  mod  caufes  dependeth 
12  H.  8. 1.  thereupon.  As  if  in  battery  the  defendant  may  judide  the  fame  to 
19  H  a  fif*  ^  ^'^^^  ^^  ^^^  plaintifc's  owne  a(rault,  be  mud  pleade  it  fpecially, 
<Hob.  134.  ^^  ^"^  '^^  pleade  the  generall  iffue,  and  foof  the  like.    In  tref- 

1  Leo.  30i'.      .  p£i>ffe  of  breakins  his  clofe,  upon  not  guilty  he  cannot  give  ui  r   q^      n 

Cro.  Car.  514.  evidence,  that  the  beads  came  thorow  the  plaintife's  hedge,  L-^*'*^'  *'J 

^ro.Jk,  36(5.)  which  he  ought  to  keep,  nor  upon  the  generall  iffut  judifie  by  reafon 

fooc  pi^l97.)  of  a  rent-charge,  common,  or  the  like. 

'JZ  h!  6.  33.  ^^  detinue  the  defendant  pleadeth  non  dttinet^  he  cannot  give  in 

<4  Ttep.  33.  evidence  that  the  goods  were  pawned  to  him  for  money,  and  that 

n  Roll.  Rep.  it  is  not  paid,  but  mud  pleade  it ;  but  he  may  give  in  evidence  a 

1  Leo^fW?^  gift  from  the  plaintife,  for  thai  provath  he  detaineth  not  the  plain- 

■  '^  tifc's  goods, 
[i]  12  H.  8. 1.  [<^]  So  in  an  action  of  wade,  upon  the  plea  nul  toqft  fait,  he 
19  £.  3.  may  give  in  evidence  any  thing  that  proveth  it  no  walk,  as  by  tern- 
Waft.  30.  pgft^  by  lightening,  by  enemies,  and  the  like ;  but  he  cannot  give 
\V^  32  ^  evidence  judifiable  waile,  as  to  repaire  the  houfe,  or  the  like,  [e] 
le]  10  EUs.  If  one  doth  wade,  and  before  the  adion  hrought  the  leffee  repaireth 

i;ier276.  it, 

52  3Iar.  Pier  21 2. 
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if,  and  after  the  lefTbr  bringeth  an  adion  of  wade,  and  the  leiTee 

plfide  quhdfwnftcit  vajlum^  he  cannot  give  in  evidence  the  efpe- 

ciali  matter. 

If  two  men  be  bound  in  a  bond  jointly,  and  the  one  is  fued  fl  Sid.  450.  * 

tlone,  he  may  plead  this  matter  in  abatement  of  the  writ ;  but  he  ^^^-  ^^t^^^y 

caaoot  plead  non  e/ifaflum,  for  it  is  his  deed,  thongh  it  be  not  his 

foledeed.     [/*]  See'  in  IFhtlpdale's  cafe,  where- a  man  may  fafely  [/]  I-jb.  5.  f*. 

ficad  non  rj't  Jadum^  and  where  not,  and  the  former  books  that  JJf'f,^*^'^ 

treat  of  that  matter  well  reconciled.  7.  £.  4. 5, ' 

7  E.  6.  Br.  non  eft  fa£t.  14.    1  H.  7.  15.    14  H.  8.  28.    PI.  Com.  Dive'ftud  Mm)  cafe. 
36  H.  8.    Dier  59.    2  Alar.  Dier  1 12.     1  £lic.  Di.  167. 

\^]  Upon  pknk  adminifiravit  pleaded  by  an  executoufi  et  ^htt  MnnilOH.t. 

nVw  inter  maines,  if  it  be  proved  that  he  hath  goods  in  bis  hands  ^^-  ^^-  ***   ' 

which  were  the  tedatour's,  he  may  give  in  evidence  that  he  halh  jJPj^  g'j"  g* 

piid  to  that  vdlue  of  his  owne  mony,  and  need  not  plead  it  fpe-  in cu>ni. banco* 

ci%,(i)  BendJoet.    * 

In  an  aflife,  if  the  tenant  plead  mU  tort  nul  difcifin,  he  cannot  give  7  H.  5. 9. 

in  evidence   a  rcleafc  after  the  diiTeifm ;  but  a  releafe  before  the  S/c^4*^" 

diiTeirin  hf  may,  for  then  there  is  no  dilfcifm  upon  the  matter.  Droit.  $9. 

la  a  writ  of  right,  if  the  tenant  joyne  the  mife  upon  the  nieere  9  £.  3.  sf, 

ri^ht,  he  cannot  give  in  evidence  a  coUaterall  warranty ;  for  he  8  E.  3.  94.^ 

bitb  not 'an/  right  by  it,,  and  therefore  it  ought  to  have  been  ^^•^-  ^'^^' 

^''^^'^'  J5  H*.  i  It: 

Of  this  learning  you  (hall  reade  plentifully  in  our  bookes,  and  18E.3.19. 
in  my  Reports.    This  little  tade  diall  here  fudice  to  make  the  Pl.Coai.8i.i73. 
reader  capable  of  the  red.     Regularly  whenfoever  a  man  (^th  any  21  H.  7. 76. 
thing  by  force  of  a  warrant  or  authority,  he  rnuft  plead  it.  ^  e!  4*^11 

But  all  that  hath  been  faid  mud  be  under  two  cautions :  fird,  ^^  £  ^'  ^* 
that  whenfoever  a  man  cannot  have  advantage  of  the  fpeciall  mat^  13  h.7.  i3. 
ter  by  way  of  pleading,  there  he  diall  take  advantage  of  it  in  the  Stanf.  Fl.  Cor. 
evidence.     For  example,  the  rule  of  law  is,  that  a  man  cannot  juf- •  i^*  J^*/f*^^' 
tifie  in  the  killing  or  death  of  a  man ;  and  therefore  in  that  cafe  ^^'  pia.^i98* 
he  fliall  be  received  to  give  the  efpeciall  matter  in  evidence,  as  that  ^^^  ^^7,  '^ 
it  wasyi:  dffendendoy  or  in  defence  of  his  houfe  in  the  night  againd  Hob.  174.  PoiL 
thee%Ts  and  robbers,  or  the  like.  3o5.  U) 

Secondly,  that  in  any  action  upon  the  cafe,  trefpafle^  battery,  ^  ^■*  ^^  ^ 
or  of  folfe  inlprifonment  agaiud  any  judice  of  peace,  maior,  or 
bailife  of  city  or  towne  corporate,  headborough,  port-reve,  conda* 
Me,  tithingman,  coUe^or  of  fubfidy  or  fifteen,  in  any  his  majedy*i 
coQrt^  in  Wejtmnficr^  or  elf^where,  concerning  any  thing  hy  any  of 
them  done  by  reafon  of  any  of  their  offices  aforefaid,  and  all  other 
in  their  aide  or  adidance,  or  by  their  coromundement,  6:c.  they 
niay  pleade  the  generall  idue,  and  give  the  fpeciall  matter  for  their 
excufe  or  judiiication  in  evidence. 

In  an  a^lion  of  trefpade  or  other  fuit  againd  any  perfon  for  tak-  f  s  h.  a.  ca.  5« 
ing  of  any  didrede  or  other  a6l  doing  by  force  of  the  conuniOion  ' 

of  fewers,  the  defendant  in  any  fucb  a^ion  diall  and  may  make 
avowry,  conufance,  or  juftification  generally,  that  it  was  done  by 
authority  of  the  commiflion  of  fewers  for  lotte  or  taxe  adeded  by 
that  commiflion,  &c.  and  the  plaintife  diall  reply  he  did  it  of  his 
owne  wrong  without  fuch  caufe.  And  both  thefe  a^s  were  made 
for  avoiding  of  prolixity  and  captioudiede  of  pleading,  tending  to 

tha 

(0  [See  Note  145.] 
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the  great  char;;e  and  dunger  of  officers  and  minlAers  of  juftice, 
&c«  Evidence, ctiV/e/^fia.  This  wurd  in  kgall  underilanding  doth 
ftot  only  conttiifie  matters  of  record,  as  letters  patents,- Unes,  reco- 
veries, inrolmcnts,  and  the  hke;  and  writings  under  feaU,  as  char- 
ters and  deeds,  and  other  writings  without  f€cile,  as  court  roUes,  ac- 
counts, and  the  like,  which  arc  called  evidences  iiiflrumtnia^  but  in 
a  larger  fenfe  it  containeth  alfo  Ujtmonia^  the  teftimony  of  witnclies^ 
and  othtr  proofes  to  be  produced  and  given  to  a  jury,  for  the  fmd- 
iug'  of  any  iflftie  joined  betweene  the  parties.  And  it  is  called 
evidence,  becaufe  thereby  the  point  in  ilTue  is  to  be  mode  evidciiv 
to  the  jttry.  Probafiones  dcbent  cj]h  etidcuie.7  (iV/  r^  perffncua  cf 
J'ficUtiiHitlitffi,     But  let  us  now  returne  to  LitiktDn. 


ft  t:  4  65. 

f  Cfo.  Jhc.  366. 

.515.  228,  229. 
CrO.  20?.  . 
(I.  SOS; 


**'  On  a  aiiierjofit  tfiit  le  plmnfife  fitppnfe,"  [^]  As-  if  th<f  trefpalTe 
^^eredone  the  fourth  of  Mny,  and*  the  plninthe  ailedgeth  the  fame 
to  be  A>ne' tht  fifth  of  May,  or  the  lirft  of  May,  when  no  trcf-^ 
pafle  was  done  j.  yet  if  upon  the  evidence  it  falleth  out  that  tiie 
trefpaHti  was  done  before  the  action  brought,  it  fufiiceth  :  and  thi^ 
is  wdrran^d  by  Uilkton^  tvho  fp^aketh  indefinitely ,.  that  ths  jury 
may  find  the  Jfefendant  gtiiiiy  at  afiothcr  day  than  the  plaiutife 
fuppofeth. 

"  Et  a  Hd  fftfiy     H*re  is  to  be  6t>ftrved,  that  the  law  of 
England  relpc^eth  the  eftcct  and  fubltance  <rf  the  matter,  pnQr.   ]s\ 
and  not  every  nicety  o*f  forme  or  circumftanre  :  Ciuiharei  L     *^'    '** 
in  littr^'^  kwrti  in  corticc^  ct  apices jur'ui^  iwn  finUjufm*. 


N 
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/ftU,  fi  hoirtifoit  Sfeifie,  etfe     A  L  S  O,  if  a  mnn  fee  £([^iM,  anrf 
j.vr.:i-„  ,,...:,  r<.x^  i.:  .i  r...  *•.-    X ,  ^^^^  djffeifor  dyeth  ftifed,  Sec. 

and  his  fonnc  and  hcirc  is  iabv  dil^ 
cent,  and  the  diilcifce  enter  upon  the 
heire  of  thedilfeifor,  which cntrieiii 
a  diileifin,  &c.  if  the  heicc  bring  an 
afliic,  or  a  writ  of  en  trie  in  UAturc  oi 
atn  afbfe,  befe  fluUl  ttcovtr* 


jf>6rt  ajllfey  ou  brief e  *  cU  catre  eU 
Ikatmr^  at  ^jfife^  il  iccoterii^ 


AN  6  the  reafi«-  hctfof  iJ?,  for  thai  in  f  he  Mrrit  <»f  right  men- 
tioned  inthe  next  Seclien,  the  charge  of  the  gr^uid  aUife  upon 
their  oath  is  iapon  the  meere  rights,  and  not  upon  the  poHcfilon. 

t^'JIf^nk'i  9n  nature  dt  ajjfft  It  reeavera.    SeB:on)  not  in  L.  aad  5l.  nor  Roh*  but  k 
Abjt  tSHft  p$rt  (the  begiontng  o{  next    botH  M6S. 


CI* 
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Se6l.  437. 


TLTESfi  Vheireport  briefe  de  droit 
enters  le  diffeijeey  iljerra  barre^ 
fvtr  ceo  que  quant  le  ground  ajftfe  eji 
jure,  lour  feremetit  ejl  fur  le  mere 
droit  J  et  nemy  fiir  le  pofjeffion.  Car 
fi  Vheire  le  difjeifor  fjui/i  un  affife  de 
novel  diiTeiOn,  ou  briefe  d'cntre  en 


"D  UT  if  the  hevre  bring  a  writ  of 
^^  right  againft  the  diifeiiee,  he 
fhall  bee  barred,  for  that  when  the 
grauiid  aflil'e  is  fwome,  their  oaih  is 
upon  the  meere  right,  and  npt  upon 
the  pofl'eflion.  For  if  the  hey  re  of 
the  difleifor  fue  an  afiife  o(  novel  dif- 


nature  d^iffije^  et  recoveraji  vers  le  feifiny  or  a  writ  of  entrie  in  nature  of 
(liljeifee,  etjuiji  execution,  uucorepoit    an  aliife,  and  recovers  againft  the 


kdijfeijce  aver  briefe  d'entrc  en  le  per 
enters  Ivy  de  le  diffeifinfait  a  lay  per 
fon  pere,  on  ilpoitaver  envers  I  heir e 
briefe  de  droits 


diileiiee,  and  fueth  execution,  yet 
may  the  diifeifee  have  a  writ  of  entrie 
in  the  per  againft  hiro,  for  the  dif- 
feifin  made  to  him  by  his  father^  or 
he  may  have  againft  tb^  heirc  a  writ 
of  right, 

^  QARfik  kcire  le  difei/or,  ^-c."     Here  is  a  diverfity  to  b©  (Am..  «^.  «) 

obierv^d  concerning  that  which  bath  been  faid,  when  the 
poiTefTiOD  fhall, draw  the  right  of  the  land  to  it,  and  when  not. 
And  theretbre  when  the  iiollelTion  ig  firil,  and  then  a  rigbt  com-  6  C.  3. 7« 
meth  thereunto,  the  entry  of  him  that  huth  right  to  tbe  pofleflion 
Hiall  gaine  alio  the  right  which,,  a^  before  it  appeareih  in  thofe 
cafes  there  put,  followeth  the  poifeliion,  and  the  right  of  poiTef- 
rK)n  draweth  the  right  unto  it ;  but  when  the  rigbt  is  firft,  and  then  Tid.  S9&.  447. 
the  poflelfion  commeth  to  the  right,  albeit  the  poflenion  be  de^ 
feated,  (as  here  in  LUtieton'a  ca£t  it  is  by  the  heire  of  the  dtf* 
feifor,)  yet  the  right  of  the  dilfeifee  remaineth. 

"  Briefe  d*entrie  en  le  pen*'    A'   dyeth  fcifed,  and  the  land   5Afll|. 

defccndeth  to  B.  his  fonne;  before  he  entreth  an  eftranger  abat-  ^^^^  ^^» 

eth  and  dyeth  feifed,  B»  entreth,  againft  whom  tbe  heire  of  tbe 

abator  recovereth  in  an  ailife,  B.  may  have  a  writ  of  mort  d  *an* 

r^o  -   1  ccft,cr,  and  recover  the  land  againft  him.    And  if  the  dif 

L  04,  a.j  |.^-gj^  Y^^^  hf.tnt  done  to  A,  &c.  then  after  the  recovery  in 

tbe  aifife,  B.  (hould  have  had  a  writ  of  entrif  in  the  per,  becaufe  thv 
beyre  that  is  in  by  difcent  is  in  the  per* 


Sea.  488. 


Jj^E  S  ft  le  he^re  doit  recover  efi- 

vers  le  ditjeifee  en  le  cafe  avantt 

dit  per  briefe  de  droit,  donqiie  tout 

fon  droit  Jerroit  cleremerit  ale,  pur 

€eo  que  judgement  final  ferroit  done 

envers  fuy,  que  ferroit  encounter  rea* 

fon  loule  difj'eifee  ad  le  pluis  meere 

droit,  S^c. 


T>  U  T  if  the  heire  ought  to  recover 
•  againft  the  diffeifee  in  the  cafe 
^forelaid  by  a  writ  of  right,  then  all 
his  right  Ihould  be  cleerely  taken 
away,  fprthatjudgementiinall  (hall 
bee  given  againft  him,  which  ftiould 
bee  againft  reafon  where  the  difteifi^ 
hath  the  more  meere  right. 


f/mfl^f  orta,  L.  xad  M.  and  RqK 

P4 


^  Judgement 


Lib.  3.     Capi  8. 


Of  Relcafts.         Se^.  469— 45 1- 


tid.  Scc^.  87, 

t£C, 

(Puft.  295.  b.) 


"  Judgement  final."    The  forme  whereof  you  iliall  fc^  in  the  laft 
Seflion  of  this  chapter. 


€1 


Que/erra  encounter  reafon.**    Arg»mentum  ah  inconvenicnt%4 


Sea.  48^'. 


jjy  T  fachcSf  monjiis,  que  en  hrkfe 
de  droit,  aprcs  ceo  que  ies  quater 
chiva/ers  out  ejiie  /e  grand  qj]ife,  doti" 
ques  il  riad  ptuh  gi  cinder  ae/ai/  que 
en  un  brief  de  fovniedon,  apres  ceo 
que  les  pdrties  font  a  ijjuey  iic,  FA 
fi  le  viije  Joitjoyne  fur  ie  battai/e, 
douf/ues  ii  ad  fheindrd  deluy. 


AND  know  (my  fonne)  that  in  A 
•^  writ  of  right,  after  ilie  fourc 
knights  have  chofen  the  grand  aflife, 
then  be  hath  no  greiiter  delay  thnii 
in  a  writ  of  formedon,  after  the 
parties  be  at  iffuei  &c.  And  if  the 
raife  bee  joyned  upon  battaile,  then 
hee  hath  lelVer  dehiy. 


(iVc S9 1. b.)    '*  jDATTAIL tr    See  for  this  word  in  the  laft Seaion of thi« 

chapter. 


(S  Ucp.  10^.) 


u 


IJfaCf  8fC*^    Or  demurrer,  t^hicb  is  an  iflTuc  in  law* 


(C  tnft.  244.1 
^Ant.  'i66, 267.) 


Seft.  49^ 


jtEil,  rehafe  de  (Out  le  droit, 
•^  ^'c.  en  ajhm  aj/e  ejl  bone,  fait  a 
vchiy  que  ejtfuppoje  tenant  en  ley,  co^ 
mcnt  que  ii  n*aa  ricns  en  les  tenements. 
Sicomeeh  pr«cipfe  qu6d  reddat,y;  le 
terianl  aheua  fa  lerre  pendant  le 
brief e,  et  puis  leddmaundunt  reicffit  a 
luy  tout  Jon  droits  S^c,  eel  re/e'dfc  eft 
hone,  pur  ceo  que  il  ejlfupjwfe  d'e/lre 
tenant  per  le  fuit  del  demandant,  et 
hncore  il  n'ai  riens  en  la  terre  al 
temps  de  relcofe  fails 


ALSO,  a  releafi?  of  all  the  righfy 
•^  &c.  in  fonie  cafe  is  good,  made 
to  him  which  is  fuppolcd  tenant  in 
law,  albeit  he  haih  nothing  in  the  te- 
nemchts.  A*  in  a  pj-eecipe  quod  red^ 
dat  i'\f  the  tenant  alien  the  land  hang- 
ing the  writ,  tind  after  the  demand- 
ant l-elcufcth  to  liini  all  bis  r  Q  ,  -. 
right,  &c.  this  rcleale  is  t^^^.  l>0 
good,  for  that  he  is  fuppofcd  to  he 
tenant  bv  the  fuit  of  the  demandant, 
and  vet  hee  hath  nothino:  in  the 
laud  at  the  lime  of  the  relealc  made. 


Sea.  491. 


*  ^  rf  ikejmb  fe  tnanHer  tflfi  en  pr*-    T  N  the  fame  manner  it  is  in  a  pra^ 
•^-^   cipe  ()uod  reddat    le    tenant    ^  cipe quod reddat  the  tcnanivonch, 

ttnd  the  vouchee  enters  into  warran- 
ty, if  afterward  the  demandant  re- 
leafe  tt)  the  voxichee  all  his  right,  this 

Is 


louche,  et  Ic  vouchee  cntre  en  legar^ 
runtie,fi  apres  It  demandant  rekjja  hi 
ronckee  toutfon  droit  *,  ceo  ejl'ajjcts 

bone, 


•  STr;  added  L*  and  M.  and  Rbfci 


Lih.  ^i  Of  Releafej'.  Seft.  4?!?- 

« 

bimct  par  ceo  que  le  touchee  apres  ceo  is  good  enough,  for  that  the  voucher 
(jue  il  avoit  enter  en  le  ganantie,  ejl  after  he  hath^utred  into  warranty,  i» 
tenant  en  ley  al  demandant,  f  &ic.         tenant  in  law  to  the  demandant,  (Sec. 

IT  ERE  it  doth  appeare,  that  there  is  a  tenint  in  deed  and  a 
tenint  in  liw,  aiid  Littietofi  in  this  and  the  next  Sechon  putteth 

two  c^idmples  of  tenants  id  liw,  viz,  [h]  the  tenant  to  a  pnrcifk  r^  joF  4  %\. 

aiVr  dhejiation,  and  of  the  Youchec^  whereof  fomcwhat  Lath  been  i-^Air.  4i/ 

foh]  Leioie.  L't>  AflT.  13^ 

.And  It  is  obfcrvable,  that  Littleton  faith,  that  in  both  cafes  hee  -'^  ^'  3.  91. 

is  tpuant  in  l.iw  to  the  demandant,  and  yet  he  hath  nothing  in  the  ?^  ^  ^'  ^^^* 

1  :nd.    And   thereibra  if  after  the  vouchee  hath  entered  into  war-  7  g  ".;  ^ 

r..nty,  and   become  tenant  in  law,  an  ancelb»r  collaten»il  of  the  19  E^j.  tit. 

dtrm.'ndmt   releafeth  to  the  vouchee  with  warhmty,  he  Ihall  nut  H6iAHr..'{4  E.X 

plead  this   againft  tLe    demandant^    ijor  that  the    relcafe  by  the  tu.  Refceit. 

ciininger  is  voicle,  wliich^  beiides   tlie  authorities  betuie  vouched,  39  4  V*  jo 

a;»pc.irelh  bv  IJttlctjn  himfclfc  j  *  for  he  faith,  that  he  is  ten  mt  in  17  \f[  ^^^  ' 

iiw  to  the  demandint^  whereby  he  exclude th  chat  he  is  tenant  in  8  11.  7. 6. 

refpeft  of  any  eftranger.  ^  *^^  Al^-  ?. 

PrfK-cd<yido  4.     9  E.  3.  17.     5$  E.  S.    Quare  Imp. «  Djer.     17  £lit.  34ij     Sect  44/*. 
•  Vi.  devwit  St  a.  447.     (Aule  5id5.  b.  573;  %.) 

tTEMy  quant  air  chafes  d'aBionSy  A  LSO,  as  to  releafes  6f  aitionrf* 

reals  et  perfoTHih,  il  ejt  iffinty  que  '^^  realls  and  perfonals,  it  is  thpj. 

njmm  atthmfont  mixten  le  realty  tt  Some  a<S>ions  are  mixt  in  the  really 

tttteperj'onaitie:  Jkome  un  ciitiott  de  and  in  tlie  perfonalty :  as  lin  n<^tion 

naficfne  envers  tenant  a  terme  de  vie;  of  wall  iued  againit  tenant  for  li fc  ; 

ff//  action  cjl  \  en  le  realtiCy  pur  ceo  this  aftion  is  in  the  realtie,  bccaufe 

ywe  le  lien  iCUjte  Jerru  recover ;  et  the  phicc  wafled  fhall  bee  recovered  ^ 

(iurif  en  le  pcrjotialtie,  pur  ceo  que  and  alfo  in  the  peribhaltie,  becaufe 

treble  damages ferront  recovers  pur  le  treble  damages  (hall  bee  recoveredi 

\  tortious  zcajl  fait  per  le  tenant ;  et  for  the  wrongful!  walle  done  by  the 

pur  ceo  en  cvfi    action    un   releas  tenant ;  and  therefore  in  this  a^tioa 

d'acllons  reals  ejl  ban  plee  en  barrCp  a  releufe  of  adions  reals  is  a  good 

et  ijlint  ejl  tin  releas  d'a£lioHS  per^  plea  in  barre>  and  fo  is  a  releafe  of 

fomls.  adtions  perfonals. 

JJOTJy  thei^e  be  two  kind  of  a^ions^  vh.  one  that  concern  the  Glan.Ii.i.ca.1. 
plec.3  of  the  crownc,  ptacita  coronary  or  pladta  crlminalia  ;  an*  ^jj'*''^'" 'i*  ^:  ^"* 
other  that  C(»ncerne  common  pleas,  placita  com7nu/iia,  feu  civiiia.  \ilii\^l'^cJ^' 
Oi  that  which  concemeth  pleas  of  the  crownc,  Ldtlvton  fpcaketh  15  g^  |V 
hereuttcr  m  this  chapter.     Of  actions  concerning  common  pleas,  M«r.  ca.  J.  $  1. 
/j///f/off  fpeaketh  in  this  place.     And  thefe  are  threefold  (that  is  Kradt  ub.  fup. 
to  fay),  readl,  perfonall,  iu>d  mixt.     FlaKitorum  aliud  perjbnalcf  aliud  ^^^^'  **•  ^*  ^*  ^• 
f-,0^       -I  re«/c,  dlimlmixtHm.     Or,  Acilonum  quitdam  funt  in  rem,  (Pi©.  484.) 
L*  >  «'J  qnddam  in  perfonamy  et   quttdarn  mixta:.    And  generally, 
flftois  defined,  \t\  AStio  nihil  aliud  ejl  qudm  jus  profijuendi  injudi*  p,  y. .  ^  « 
cio  quodjibi  debetur.    Or,  A^ion  n^l  uuter  chq/e  ^ue^ioyalt  dcmande  444.    Bra^t 

dejhn  droit,  lib.  .^  f»l.  98. 

Fleta  lib.  1.  cap.  lH.     Mirrur  cup.  ii,  $  1. 

t  &€,  cot  in  L.  und  M.  nor  RoK»  I  tvrtiom  waJt^rterT  it  wafi^  L.  and  M. 

I  AiDot  in  L,  and  M.  nor  Rob.  aild  Kob. 

And 


Lib.  3.     Cap.  S.  Of  Releafes.  Sed.  49*. 

fir]  I  iH.  8. 151.  [A]  And  by  the  releafe  of  alt  anions,  caufes  of  a^ion  be  rcleaf- 
l^ilt*?  ^"*^*  «<J ;  but  within  a  fubmifiion  of  all  actions  to  urbitiemcnt  cauies  of 
5  Mar.  217.       adion  arc  not  contained. 

ViJe  S6 II.  6. 8.     Vide  4tf  K.  5.  22,  S3.    (i>  Rep.  8.  a.  103.  77.  L.) 

"  Tenant  pur  vie."    And  fo  it  is  if  it  be  brought  agaiuft  tenant 
for  jcares,  bccaufe  it  agreeth  with  the  reafon  of  Littleton  here  rcn- 
dred,  vis.  that  the  place  waited  fhal!  be  recovered,  and  therefore 
(CraCar.  171.)  foundcth  iu  the  realty. 

"  Ami/  en  le  perfonaUiCy  per  ceo  que  treble  damages  ferra  reco- 
versy*  which  doc  found  in  the  perlonaltie.  *  Wherefore  Littleton 
concladeth,  that  in  an  action  mixt  a  relealie  of  all  a<^ion8  reals  is  a 
good  biirre,  and  fo  is  a  rcleafe  of  all  anions  peifonals. 

And  here  is  to  be  obfei*ved  u  diversity  l>ctweenc  the  ai^  of  the 

party,  and  an  acl  in  law ;  for  a  man  by  hia  ownc  ad  cannot  alter 

the  n-iture  of  his  action  ;  and  therefore  if  the  lelVee  for  life  or  lef- 

fee  for  yeares  doe  wafte,  now  is  an  ndion  of  waile  given  to  the  lef- 

for,  wherein  he  Ihall  recover  two  things,  viz.  the  place  wailed,   and 

treble  dciniii^cs  :  in  this  cafe  if  the  lellbr  releafe  all  anions  realls, 

he  fh  ill  not  have  un  action  of  wafie  in  the  perfonalty  only ;  aud  if 

he  releafe  all  ai^tions  perfomils,  he  Ihall  not  have  an  action  of  wallc 

in  the  realty  only. 

f  ri  !*>  H.  6i  66.       [Q  ^t^d  lo  it  is  if  the  leflTee  doth  wafle,  and  after  furrendrelh  to 

14 II.  6. 14.        the  leilor  his  ci^ate,  and  the  Icllor  accept  thereof,  the  leilbr  Ihall  not 

11  R.  ?.  VVwi^.     ijjiye  an  action  of  wafte. 

23  l!*8  *  ^*  ^"^  ^y  **^ '"  ^^*  ^^®  nature  of  the  aAion  may  be  changed  ;  as  if 
lit.  VVaft^.  ^  ^^"  make  a  Icafe  pur  tertne  d'autcr  ne,  and  the  lelfee  doth  wafte, 
(.s  R.  p.  75.)  and  then  cejli/  que  lie  dyeth,  an  aitlion  of  waftci  (hall  lye  for  damaged 
(Nujr  118.}  only,  becaufe  the  other  is  determined  by  a^t  in  law. 

And  againe.  hereupon  is  another  diverfity  to  be  obferved,  that  in 

cafe  whi^n  an  aclion  is  well  begun,  and  part  of  the  a^ion  determine th 

by  ad  in  law,  and  yet  the  lilce  adion  for  the  refidue  is  given,  there 

1!  IT.  G.  43.        the  writ  fliidl  not  abate,  but  proceed.     But  where  by  the  determi- 

9  R.  4.  .50.  ntition  i»f  part  the  like  action  remaincth  not  for  the  refidue,  there 

24  K.  3.  7:2.  jj,|,  ^dion  well  commenced  (halt  abate.  As  if  an  adion  of  wane 
9  !I  6  SO  be  brought  againfc  tenant  p«r  tenne  d'autcr  vie,  and  hanging  the 
<7  li.c|j.  77.  80.  writ  trjti/  que  vie  dyeth,  the  writ  (hall  not  abate,  hut  the  plaintiff; 
a. )  (hull  recover  damages  only,  becaufe  if  cejly  que  vie  ha4  died  before 
5j?m^*^**   ^^^^'  anyadlon  brought,  the  lellbr  might  have  an  adion  of  wafte  for 

'^  the  damages.     So  if  an  ejcciioncjirmcc  be  brought,  and  the  tenne 

incurreth  hanging  the  aClion,  yet  the  adion  iTiall  proceed  for  da- 
mages only,  becaufe  an  ejeciionc  doth  lye  after  the  terme  for 
damages  only.  But  if  tenant  per  outer  tie  bring  an  aifife,  and 
cijfi/ que  tie  dyeth  hanging  the  writ,  albeit  the  writ  were  well 
commenced,  yet  the  writ  (liall  abate,  becaufe  no  afHie  can  be  main- 
tainable for  d.iTna£es  onlv. 

5  !T.  4.  9«.  So  if  an  adion  of  wallc  be  brought  by  haron  and  fern  m  re- 

6  E.  '2.  brtefe  mainder,  in  efpeciall  tayle,  and  hanging  the  writ  the  wife  dieth 
*^7'   .         .      without  ilTue,  the  writ  (hall  abate,  becaufe  every  kind  of  adion  of 

JMf"^i8  b  )  ^^'"^^^  ^^"^  ^®  ^  exhctrcdationcm. 

34  if.  6. 10.  I^  ^  ^^C  of -annuity  be  brought,  and  the  annuity  detemrineth 

9  K.  4.  39.  hanging  the  writ,  the  writ  faileth  for  ever,  becaufe  no  like  a^ion 

14  H.  7. 31.  can  be  maintained  for  the  arrerages  only,  bu;  for  the  annuity  and 

18  v.,  3.  Scire  arreraaes. 

f:Kias  10.  * 

( \Vm.  Jones  S15.    Cro.  Car.  171.    5  Hen.  48.  b.) 

But 


Lit),  i. 


Of  Releafes, 


Sea.  49^,  4^** 


But  where  cfcinfipe!*  onl^  arc  to  be  recovered,  there  albeit  by  adt 

ill  Uw  the  like  aCtton  lyf  th  not  atterwards,  yet  the.  uflion  well  com*  -  -f  »o  n  <> 

hi^nced  Ihall  proceed;  [m]  a;sil  a  conlpiracy  be  brought  agoinft  b^/.icBae.  ' 

two,  and  one  oi  ihcm  dyeth  hanging  the  writ,  it  (hall  proceed,  13  k.  4.  i. 

And  in  an  ulT^le  of  «at»t7  dijki/iny  a  writ  of  annuity,  ^utire  impedit^  {Dec,  Pla.  .*7.> 

and  othtfr  mixt  actions,  (i)  a  rfleufe  of  actions  reals  is  a  ^ood  ^HHy.iso.  Hit4 

pieoy  and  fo  it  is  of  a  reieaie  of  a^Vions  perfionuh*  J^*!;  ""  ^'l^ 

St^C,     1  Vent.  !•>  &  in.      2  If.  4.  l3.      9  fl.  6.  r»r.      M"*  1.*?3.  cowtra.> 
30 11.  4.  IWrt'  o9.    {X  IVrfl.  Abr.  4l  1.     if  Co.  68.  h.    AuK  197.  U.) 

ftut  if  three  joyntenjints  be  dlfTelfed*  and  they  arraign?  an  afiiff, 
wd  one  of  them  releaft*  to  the  difleilor  all  anions  pcrfonais^  thi^ 
fliill  barre  him,  bnt  it  fhall  not  barre  ihc  other  plaintife  ;  for  hav- 
ing regard  to  them  the  realty  ftiall  bee  preicrrcd,  ct  ornne  wajus 

hahit  adfc  viinun  di^tntm^     [/?]  And  in  a  writ  of  ward  brought  by  [n]  30H.6.cH 

tvo,  the  rcFcafe  of  the  one  Ihull  not  grieve  the  ether,  but  fhall  i»pra. 

etm:e  to  his  benetit-  lor  he  Ihall  recover  the  whole  ward,  and  hold  "*?  S**!  !!"!'  ?' 

n»  companion  out.  ^i  H   *  la 

Bat  here  a  diverfity  is  to  be  obfcrvcd  bctwcene  reall  a61>us,  (Doc!pU.  ir! 

Sgjj   b  1  ^'^^''^^'*  damages  are  to  b«c  recovered  at  the  ccfnimon  law,  3jW.) 

^    ^'     ■'as  in  an cfiifp^  Arc  and  rcail  adlions  where  damaoes  are  not  (*^- -^o"^*- 215. 

'         "v^  X 


*Sea.  493. 


(5  Rep*  97.) 


JPT  en  qnarc  tApedlt,  vn  relcan 
d*acfi(jfis  pcrfonais  eji  hone  pkcy 
tt  ijfmt  eji  utt  rclcajc  d' action^  reals^ 
]H  r  Martin,  (|UoU  fuit  couceii'uui. 
Hill.  9  H.  S.  57. 


A  N  D  1  n  a  qvart  impedit  a  reFcnfc 

'^^  of  ai^tioni  pcribnals  is  a  good 

plea,  and  fo  is  a  relcafc  of  acitiona 

reals,  per  Martiriy  quod  fuit  conccj" 

fum.   liilL  9  //.  S.joL  57. 


1 

'^^\\  that  a  releafe  of  anions  perfonaU  is  alfo  a  g6od  bane  i»  a 
\itan  vnpt:diii,  becaufe  it  is  an  (ktioa  Blilit. 


Ml  IS  ie  asi  addition  to  Littleton^  which  although  it  be  law,  and  0  IT.  6.  5-7. 
the  booke  truly  citctU  yet  1  palf?  it  over.     But  yet  note  by  the  '-^-  ^^'^^'  *^*  ^' 


Sea.  494. 


J^T  mcfint  h  fnaner  efi  ^  qffife  it 

Bovcl  diSeifin,  pur  ceo  que  il  eji 

f^hten  le  rcaltie  et  en  le  perfoHaltjf* 

^fi  M  iiel  aJifefoU  arraigne  e$ter 

le 


T  N  the  Tame  manner  it  is  in  ati  af* 

fifo  oi  novel  di{j'eiftny  for  that  it  is 

mixt  if)  the  realtie  and  in  the  per- 

fvnaltic.    But  if  luch  an  allife  bee 


•  This  Section  is  not  in  L.  «nd  M*  nor  lloihi 
(t)  [$te  Note  S46,] 


arraigned 


Lib.  3.     Cap.  g.  Of  Rel^^ales-  Seft.  495. 

hdijfaforetle  tenant jkdi£ti for  hi^^^    arraigned  againft  the  diffeifor  and 

the  tenant,  the  diflbifor  ma;  well 

CIcad  a  releafeof  a^ionii  perlbnals  to 
arre  the  alTifey  but  not  a  releale  of 
acftions  reals,  for  none  fliall  plead  a 
releufe  of  actions  reals  in  au  alFiic 
but  the  tenant. 


poit  pledc  un  releas  d*a6tions  perfon- 
a/s  pur  ban  er  /'(Jjlffe^  mesnont/un 
rc/cas  d\jcfio7ii  realiy  car  nulpledera 
rdeas  d'actions  reals  en  ojjlfeforfque 
ie  tenant. 


"  JT  £  dijTeifor  hicn  poit  plaler,  4*f  •" 

h^uta^  every  man  fiiall  plead  fu«h  pleas  as  are  proper  for 
him,  and  upt  for  his  defence  to  be  pleaded,  [q]  As  a  dillejfor  that 
hath  nothing  in  the  Lnd  may  plcade  a'releafe  of  anions  perfonals, 
hecaufe  damages  are  to  be  recovered  againft  him,  and  therefore  lor 
his  defence  liee  may  plead  it ;  but  a  releafe  of  a<^lions  redU  he 
Cannot  plead  (i),  becauie  he  hath  no  eftatc  in  the  land,  and  noue 
/hall  plead  a  releafe  of  anions  reals  in  an  aflife,  but  the  tenant  of 
the  land.  Kf/tc  de  cateris.  But  the  tenant  in  an  aflife  ftiall  plead  a 
releaJe  of  actions  perfonals  to  the  difleifor,  for  that  plea  proveth  tliut 
the  plaintife  haib  no  caufe  of  adion  againft  him. 


(frclft.  303.  b.) 
(1  Roll.  Rep. 

V>6,  37.) 

<.\m.  iso.  b.) 

(Hob.  103.) 
[q]  n  Afl".  9. 

38  E.  3.  S.  5f3, 
C4.  31  R  S. 
rjiiure  imp*  161. 

7  £.  3.  5. 
"  XI.*  3.  o* 

39  E.  3.  30. 
2t^  K.  3.  2. 
13  II.  4.  7. 

3  K.  'Z,  qiitire  imp.  44.      38  K.  3.  30»  31.      5  E.  3.  ?6.      21  E.  3.  16.  J  7.     5  H.  7.  34* 

8  II.  5.  14.     22  IJ.  6.  28, 2i\     1  H.  7.  :H.     27  E.  3.  81.     32  H.  6.  15.  b.     17  M.  25. 
2  H.  7.  14.     13  H.  8.  13,  J4.'    44E.3.  12.     46  E.  3.  13.     Id  K.  4.  11.      24  K.  3.  34. 

4  E.  4.  18.     7  11.  4i  3*.      2  R.  2.  eiicunibciit.4.      33  E.  3.  qu»re  iiup.  194.      (8  ilcp. 
1  jl.  b.)     (Se6t.  278.)     13  H.  4.  2.  «.     (7  Rep.  26.  ».> 

(S«a.  471.)  If  tijg  diifeifee  releafe  to  the  diHcifor  all  adlions  reals,  aivl  the 

diflcifor  maketh  a  feofiement  in  fee,  and  an  aflife  is  brought  agaitiil 
them,  the  feoffee  fliall  not  plead  the  releafe  to  the  dift'eiior,  for  that 

(10  Rep.  51.  B.)  he  is  not  privie  to  the  releafe,  for  a  releale  of  anions  ihall  only 

e.\tend  to  privies.. 

If  a  difleiu^r  make  a  leaiV  for  life,  the  Remainder  in  fee,  and  the 
difTeifee  releafe  all  achons  to  the  tenant  for  life,  after  the  deatl)  oi 
tenant  for  life,  he  in  the  remainder  ihall  not  plead  the  faid  releafe. 

U  the  dlfll'iiee  releafe  all  adHons  to  the  diileifor,  and  die,  this 
doth  barre  him  but  for  his  life,  tor  after  his  deceafe  his  heire  ftiall 
have  an  adion  [r],  us  fome  have  faid.  And  hereby  may  appcare 
a  manifeii  diverlity  between  a  releafe  of  a  right,  and  a  releafe  of 
actions. 


fr]  19  H.  6. 

IVV  a. 

(8  a«p.  132.) 


(8  Rrp*  140.) 


Sea.  495. 


[286.  aj 


TTE  M,  en  tiefs  aSiions  reals  que 
■^  covient  d'ejirc  fue  envcrs  le  tenant 
del  franktenementf  ft  le  tenatit  ad  nn 
releas  d^aclions  reals  del  demandant 
fait  M,  luy  devant  le  briefe  purc/taje, 
et  ilplede  ceo,  il  ejl  bon  pleepur  le 
demandant  a  due,  que  celuyquepleda 
le  plee  n'aioit  rien  en  Ic  franktene^ 

^rnent 


ALSO,  in  fuch  adions  reals 
-^**  which  ought  to  bee  fucd againft 
the  tenant  of  the  freehold,  if  the  te- 
nant hath  a  releafe  of  actions  reals 
from  the  demandant  made  unto  him 
before  the  writ  purchafed,  ahd  he 
plead  this,  it  is  a  good  plea  for  the 
demandant  to  fay,  that  hee  which 

plead 


(1)  [Sec  Note  24/0 


Lib.  3.  Of  Rcleafes.  Se6k.  496. 


have  ^n  adlion  reall  as>aiufl  him. 


THIS  is  evident  enough  by  that  which  hath  beeue  faid,  that  a  (8 Rep.  151. h.) 

reieafe  of  all  anions  reals  mud  bee  made  to  him  tbat  is  tenant 
of  the  landy  becauf«  a  reall  a^Ion  muft  be  brought  aguijoft  fuch  a 

tenant. 


Sea,  496. 

JTEMf  en  tielcoi  ouhome  poet  A  LSO,  in  fuch  cafe  where  qiman 

enter  en  terres  eu  tenements,  et  "^  may  enter  into  lands  or  tene-» 

£uxy  poit  aver  un  aftion  real  de  ceo,  ments,  and  alio  may  have  an  adlion 

jae  eji  doyie  per  la  ley  envers  le  te-  reall  for  this,  v^bich  is^eiven  by  the 

nant*;  it  en  cejl  cafe  le  demandant  law  againit  the  tenant;  if  ia  this  cafe 

nklfa  at  tenant  touts  tnaners  de  ac*'  the  demandant  releafeth  to  the  te^ 


tiom  reals,  uncore  ceo  7ie  tolle  le  de^  nant  all  maner  of  a<^ions  reals^  yet 
rmndant  de  fon  entrie,  mes  le  de--  this  fhall  not  t^ke  the  demandant 
mandant  hien  poit  enter  nient  con^  from  his  en  trie,  but  the  demaundant 
trijleant  tie/  releas,  pur  ceo  que  nut  may  well  enter  notwithftanding  fuch 
$hofeeJltelejjeforfqueVa£lionf$ic,        relcafe,  for  that  notbhig  is.releal'e4 

but  the  aAioO;  ^c, 

'^  pOET  enter,"    H^re  it  appear^ th,  that  where  a  man  may  (8Rcp.i5J.) 

enter,  a  reieafe  of  all  ib^iions  doth  not  bane  hin^  of  las 

right,  b^cauDe  he  hath  another  remedy,  viz»  to  enter.     And  this  is 

agreeable' \irith  the  aiUhoritie  of  our  [i^]  hookes.     Bat  ^vh^re  liLi  ff]i8K.  3.  34, 

«otiy  18  not  lawful,  there  a  reieafe  of  all  anions  is  by  conleqaence  i9  K..3.  liUe 

a  barrc  of  his  right,  becaufe  he  hath  releafed  the  n^eaii  ^yllj3reby  *^^'- 

\\t  might  recover  his  right.     As  if  the  diU'eifee  releaTc  all  adions  lo 

the  heire  of  the  dilfeilbr^  which  lu  in  by  difcent,  be  hath  no  remedy 

lo  recover  the  land;  but  yet  the  diili^iiee  hath  a  right,  (or  that  hee 

hath  releaM  his  aSioo,  and  not  his  rights  as  iliaU  be  faid  hereafter 

\n  the  chapter  of  RanHtter  in  his  proper  place^     If  the  heire  of 

the  difleifor  make  a  feoAioent  in  fee  to  two^  and  the  difl'eifee  re*- 

ieafeth  to  one  of  the  feoffees  all  anions,  and  he  dieth,  the  furvivour 

ihaU  not  plead  this  reieafe  for  the  cajifes  a)>ovefaid.     And  hereby 

alio  agam  appeareth  aoothiBr  xHycrfity  between  a  releaiSs  0^'  a  nglil, 

aud  a  releaie  xif  afiiotiSi^ 

f ofiR  hi     It  is  td be  obfcrved,  when  a njan hath  fevcraii  remedies  (a  R<»p.  i50.) 
1200.  U.J  £^^  ^^  ^j  ^jj^  |.^jj.^  ^^^^  jjj.j^g^  y^  .^  j.^^|j^  perfonall,  A-  19  AC,  3. 

loin,  albeit  he  j^leafeth  oue  of  his  x^medies,  he  may  ufe  the  other.  ^  ^:  ^-  \^'^ 

*  19  II.  o.  4.  o. 

"     :  •  ,  «1  H.  7. 23.  b,    7  B.  6. 6^ 

•  JTa  »Ued  L.  ^a  M.  and  Soh, 


UJ^, 


lAh.  3.    Cap.  «.         Of  ReJeafcs, 


Sea.  497,  *9«, 


C9!ttp.5fl.) 


Sea.  497. 


JP  N  meffM  U  maner  tjk  it  ehofet  J  N  the  fame  manner  is  itof  thing* 
^  pcrfoaa/s;  ficomt  hom^  a  tort  ^  jperfonall;  as  it  a  man  by  wrong 
preni  tnes  bierUy  fi  jeo  reJeJfa  a  lutf    take  aw^y  my  goods,  iF  I  releiife  lo 


ttiuU  aQions  perjhnahy  uncore  Jeo  bim  all  actions  perfonals,  ^-et  I  may 
muiffeptr  le  leyyrmder  m&  biens  by  the  law  take  iny  gpods  out  of  fajf 
Av'n  dtjhu  pojejjum.  poffeffion. 


Tkis  of  it  felfe  ia  evident. 


Sea.  498. 


J 


UXY^  fi  jeo  ay  ♦  q^cun  caufe 
d^ outer  bnef^  de  detinue  de  me$ 
hiens  vers  vn  <tuter,  comeni  que  jeo  re* 
hjj'a  u  luy  touts  attions  perjoruiis,  un-^ 
core  jeo  puiffi  fper  h  kyprcudre  vies 
bien  hors  dcfoii  pofjeffioti^pur  ceo  que 
fiul  droit  deles  hicns  ejl  relejfea  luy^ 
fnesJbfemeTU  raSiion,  Sfc,   • 


A  LSO,  if  I  haw  any  cawfe  t# 
^^  have  a  writ  of  detinue  of  nij 
goods  again  ft  another,  albeit  that  { 
rcleafe  to  him  uU  actions  perfonals^ 
yet  I  may  by  the  law  take  my  ^oods 
out  of  bis  p.ofliellion,  bacauTc  uo 
right  of  the  goods  is  relealid  tokim^ 
b.ut  only  tlie  action,  &.c. 


<Cnke'$Ent.        ^  ^RILFE  de  detinue."     Breic  dc  drtenlipne  dickur  ^  deti.- 
^l^R^  419  b  fuitdt),  bccaufe  deiinct  is  the  princij>aU  itord  in  the  writ.  And 

«  Cro.  cai.)  i'  b'^^h  wliere  liiiy  man  comes  lo  goods  eytlier  by  deHvcry,  or  by 
^i.iuvii.  lib.  i».  iindixig.  In  tliis  writ  the  pjiiiutile  jhail  recover  the  jhiag  detainee!, 
p.  Kt.  Hud  tiicreloF^  it  niull  bee  io  cvrtaiiie  as  it  uiay  ht  knowue,  and  for 

and  lb 

wne  from 

charters 

;505.)  vbich  concern  the  inheritance  of  his  land  if  hee  knmv  the  ccr- 

Xljwc.  PU.  15 1,  taiuty  of  them^  and  what  land  ibey  conceine,  or  if  they  be  iu 

bug;^c  fcalfd,  or  chefl  locked,  thouqh  he  knowfith  not  the  certainty 
of  them:  oiid  it  is  *iood  policie  (if  potTibly  \ie  cau)  i^  that  cafe  to 
declare  -of  one  cimrter  in  efpeciall,  [tt]  and  then  the  liefendazjdt 
fballnQt  wage  bib  law.  [x}  An  a£lion  of  dcticiue  for  cliartec^  doth 
found  in  the  realty,  for  therein  fun^raon:>  and  feverance  lyeth  ;  and 
&9,  21  E.  3,  ^^,  in  detinue  of  goods  a  capias  -doth  lye  ;  but  for  charters  in  fpecial] 
3  H.  6. 19.         ^  capiatf  lyeih  iiot,  and  3'et  a  releafe  qf  «jclip;i>  peribnak  in  a  writ 


(I  Roll.  Abr.>'. 

^'oJ.) 

ft]  41  E.  3.  ?. 
a  II.  6.  10.  ZX 


30  II.  6.  4. 
-9  ir.  6.  18. 


of  detinue  of  charters  i«  a  good  ban*^. 


{9  Rep.  18.  78.'b.  R  N.  B.  ^38.)  (10  Rep.  61. 1.)  [«}  1«  H.  6.  fO.  $$11^  1. 
14  H.  6.4.  1411.  4. 1>5,  C4.  27.  (FoU.  395.)  [t]S0H.^.45.  19  £.  3.  Severance  }4. 
^lK3.ih.3^^.    42i;3wl3.    40  £.3.^5.    (10Rrp.lS5.)    (Due.  Fl«.  1S».) 

^iffciOf  not  inL,  tndM*  nor&du  t/^^  ^^^  ^  ^*  ^^  ^^  ^^ ^'^ 


U6t, 


Lib.  3.  Of  Releafes.  Se6t.  499, 


Sea.  499. 

JTEMy  fi  home  foit  dijfcifief  et  le  A  LSO,  if  a  man  be  diffeifed,  and 

dij)eiJbrfaiifeo^ment  a  divers  per-  '^^'  the  difleifor  maketh  a  feoffment 

fm  ajonufei^j  et  ledijjeifor conimu^  to  divers  perfons  to  his  ufe,  and  fhe 

alnient  mid  les  pro/its,  4*c*  ^t  le  dif-  diileiibr  continually  taketh  the  pro* 

jtifee  reiejja  a  lay  touts  attions  reals,  iits,  &c.  and  the  diileifee  releale  to 

dpais  it  j'uijl  vers  luy  breve  d*eutre  him  all  anions  rcals^  and  after  hee 

en  nature  d^ajfife  per  cauje  de  lejlu"  fucth  agsiiiTit  him  a  writ  of  entrie  in 

tate,  pur  ceo  que  il  prent  lesproJitSf  nature  of  un  allife  by  readbn  of  the 

^r.  Quffire,  cometU  le  dijfeijorjerra  fiatute, .  bccaufe  hee  taketh  the  pro-* 

aide  jper  le  dltreleas;  tar  sil  voile  fits,  Su\    Quare,  how  the  diifeifor 

pleder  le  releas  generalmeiit,  donques  fhall  bee  aydcd  by  the  faid  rcleafe ; 

U  demandant  poit  dire,  que  il  n^avoit  for  if  hee  will  plead  the  releal*e  ge* 

riejis  eu  le  frunktenement  al  temps  nerally^  then  the  demandunt  may 

ikl  releas  fait ;  et  sil  pleda  releas  fay,  that  hee  had  nothing  in  the  free* 

fpeciahient,  donques  il  covient  ^  co-  bold  at  the  time  of  the  releafe  made; 

nujire  un  dijffeifm,  et  donques  puit  le  and  if  hee  plead  the  rcleafe  fpccially, 

demandant  enter  en  le  terre,  o^v.  per  then  he  muft  acknowledge  a  diflei* 

Jon  couuj'ans  de  le  diffeifm,  Sfc.  vies  iin,  and  then  may  the  domandant 

peradventure  per    ejpecial  pleader  enter  into  the  land,  &c*  by  his  ac» 

il  luy  poit  barrer  de  I'aSlion  f  que  il  knowlcdraient  of  the  diffeifin,  &c, 

fuiji,  Sfc.  coment  le  de/nandant  poit  but  peraBventure  by  fpeciall  plead- 

enter.  ing  he  may  barre  him  of  the  adtioa 

which  he  fueth,   8cc.  though  tim 
demandant  may  enter* 

"  p  £  A  catiTe  ddfiatuttr    That »  tp  fay,  the  flatut^  of  4  if.  4. 
ca.  7.  and  11  //.  6.  c«.  4. 

"  Car  s'il  voetpkdcr  le  rdeafe  gtneralment."    Here  it  appeareth, 
r^o ^      1  ^^^  when  the  (lalut£  had  given  the  action  reall  ag&inll  the  (5  Rep-  7r.) 
L  ^/*  *"J  pernor  of  the  profits,  it  euableth  him  to  take  and  pleade  n  3  H.7.  s. 
ftlcdfe  of  all  anions  reals,  aad  yet  he  hath  neither  Ju^  in  re,  nor  jus 
ad  rtm^  which  point  is  wjorihy  oi  ohfervation  for  manifettatioa  of  the 
fSttityofthtf  law. 

**  Donques  U  cevknt  eonufirc  un  dijfeijin^  ^c."    In  a  writ  <if  (BRep.  150,) 
<fcwer  the  tenant  pleaded  that  before  the  writ  purcbafed  ^.  was  *?^t'**«^«^ 
feifedof  the  land,  &c,  untill  by  the  tenant  hi mfelfe  hee  was  dif-  Cl>o5,PU,3«,) 
feifed,  and  that  hanging  the  writ  A.  recovered  ugalnft  him,  &c. 
joigment  of  the  vrit,  and  adjudged  a  fjfxid  pka»  in  which  plea  th)i 
t^jiUfaai^flbd  adiileiiia  io  luuileU'e. 

^  Danques  poit  le  demandant  aUcr"  So  might  hee  have  do«ae  io 
tbis  cale  that  Littletou  puiteth,  albeit  the  tenant  4'0Dt'c(Ied  no  dif* 
(eiiuL  And  thereiure  it  is  no  prejudice  to  the  tenant  to  confefle  a 
^eiiiain  himielte,  ^c.  and  Xhen^  as  lAtiktowhtx^  hnldcth,  th* 
uSioa  iha]i  he  baireci 

Silt 

|6rc«4ML.MdM.tfulllnh.  f  ^«r i//t^j  OTc not  ia  L.  Mtd  M»  wf. 

^i(rj4dcdia2«.aadM.amiRob.'  Bah. 


fjib.  3.    -Cap.  8. 


Of  Releafes. 


iSea.  500, 


^6  f{.  B. 

V«er  Si. 

S?7  U.  8.  c.  10. 


But  the  reader  is  to  obfervc,  that  now  by  thd  ftatiite  of  27  //.  8. 
cap.  10.  which  execute  the  poflfeirjou  to  the  ufe,  all  the  l'tdUite« 
againll  ceftt/  que  fifc^  or  pernor  of  the  profits,  have  loft  thi'lr  fbrcc^ 


Seia.  500. 


TTEMf  fi  homefutjl  appe,ah  de 
■^  felony  del  nvortjon  ancejier  e»vers 
vn  outer,  comeut  ^ue  r appellant  re- 
Ufj'a  at  defendant  touts  tnaners  d*acr 
tiotis  renk  et  perfbnals,  ceo  tte  mdera 
my  le  defendant^  pur  ceo  que  cejl  apr 
finale  n^eji  pas  atUon  real,  enta/jtt  que 
i' appellant  ne  recover  a  afcun'realtie 
en  tielappeale :  ne  tielappeale  u* eft  pas 
afUon  perfonal,  eti  tant  que  le  tort 
J'uit  fait  a  fon  aunce/lor,  et  nemy  a 
iuif.  Mes  s'il  relefja  a  le  defendant 
touts  manners  aiiions,  donque  itferra 
hone  barreen-appeale*  Et  iffint  home 
pait  veyer  que  releafe  de  touts  maners 
d* actions  eft  pielior  que  releafi  de 
(^iioiis  reals  et peffo;tals,  ^f. 


A  I^SOi  if  amaniiiean  appcalcof 
^^  felony  of  tJie  death  of  his  ancefr 
ter  againlt  ai^otber.  Uiough  the  apr 
peUaQt  reieafe  tp  the  defendant  all 
manner  of  a6lipns  reajl  and  perfon* 
ally  diis  fliall  not  aide  the  defendant, 
for  that  ti)is  appealeis  not  an  a^ion 
real),  in  ixs  much  as  the  appellant 
fliall  npt  recover  any  realt^e  m  fucli 
appeaiec  neither  is  fuch  appeale  an 
action  peribnall,  in  as  much  as  the 
v^rong  was  done  to  his  anceftor,  and 
not  to  him,  Bvt  if  he  rejeafe  to  the 
defendant  all  manner  of  anions, 
jtjien  it  jfhul  he  1^  gocKl  h«^rre  in  an 
appoale.  And  fo  a  man  may  foe 
tnat  a  releafe  of  all  manner  of  adtioiu 
is  better  than  a  rcleufe  of  aAions 
jcals  and  perfonals^  &c. 


f«]BrRft.Ub.  5. 
iu.  101.  b. 


[6]  FIf  t.  lib.  1. 
cap.  15. 
[c]  Mir.  ca.  1. 
^  ^.  &  ca.  4. 
lUcft  puines  en 
divers  piiuaners. 


[r]  MiK  ca.  2. 
I?.  Braa.  lib.  3. 
In.  137. 

Brit.  ca.  22,  23. 
ilet.  ii.  1.  Ctt. 
31,32,33. 
<4  llep.  39.)    . 
<3  lull.  131.) 
[y]  GlanvtI.lib. 
7.  cap.  9.  et  lib. 
fki»  ca.  1.  et  3. 


/^  U  R  author  havinr;  fpoken  of  common  pleas^  now  trpatelh  of 
certaine  plea5  crini'mall,  or  phms  of  t^c  cr^wne,  vi-hereof  it  is 
faid,  [a]  Itcm^  criminalium  alia  majora,  alia  minora,  alia  maxiwa^ 
fccuvdum  crminuw  quantitattm  ;  funt  enim  cnrnina  majara  et  dicun* 
tvr  capifalia  to qvod  vitimum  inducunt /ttppliciam^  ^c.  Minora reri>, 
qntc  fffjii^alioftem  itidtwunt,  'cd  ptenwn  pdforalcm,  lel  tumboralan, 
rd  carceris  inpittfiaitjcm,  &c. 

[b]  Criinviaiium  qumdam  fcntentialitcr  mortem  indvcunt,  ^^07  ul 
qutedatn  verb  7fnnime.    [<!]  De  peeht  eft  brief e  divifit/n,  car  ^      /*  «5.j 
cjl  mortal  ou  venial  Jblonquc  ceo  que  appiert  es  paints.    And  that 
crime  is  called  mortall  or  corporall :  raortail,  becaufe  it  def</rveth 
death  ;  and  fiich  crimes  arp  caiied  venidll,  a:}  may  be  recjeemed  or 
fatisfied  by  fome  other  punifliment  than  by  death,  • 

**  Appeale  defdonieT  [x]  AppeUitm  Agiiifleth  accufattQ,  an  ^c- 
cufatioQ,  and  therefore  to  appeale  a  man  is  as  much  as  to  accufe 
him  ;  and  in  [y]  ancient  bookes  he  (hat  doth  appeale  is  eaHed  ae^ 
ca/ator,  and  is  peculiarly  in  legall  fignification  applyed  to  appeales 
of  three  forte^  FirA,  of  wrong  to  his  anceftor,  whofe  bt'rte  malj| 
he  is^  and  that  is  oneiy  of  death^  whereof  our  author  here  fpeak- 
eth.  The  fecoud  is  of  wrong  to  the  hufband,  and  is  by  the  wife 
only  of  the  death  of  lier  buibdnd  to  be  profecuted.  The  ^hird  is  of 
wrongs  done  to  the  appellants  themfelves,  as  robbery,  rape,  and 
mayhem.  The  word  appellum  is  derived  ofappellery  to  call,  becaufa 
appdlans  vocat  revm  injudiciufn,  he  calleth  the  defendant  to  judges 
ff^s^,  and  tbp  plaiajift  ij  c§Ued  Jhe  appelbmj^ 
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"  AppeaU^  Appellatio,  is  a  removing  of  a  caufe  in  any  ecclc-  24  TT.  R,  ca.  12, 
ijaftical  court  to  a  fupehor ;  but  of  this  thtjre  needeth  no  Ipeech  in  ^  ^**  ^^'  ^' 
this  place. 

* 

"  Demortr  Appeale  of  (Jeath  is  of  two  forts,  of  murder  and  of  (4licp.40.  43, 
homicide.  Murder  is  when  one  is  flaine  with  a  man's  will,  and  3  loii  47.) 
with  m^e  pepeufed  or  forethought.  Homicide,  as  it  is  legally 
taken,  is  when  one  is  flain^  with  a  n^an'^  will,  but  uot  with  malice 
pitpenied.  Chaace-medly,  or  per  infortunium^  is  when  one  i« 
flaine  eafeally,  and  by  miladventure,  withui^t  the  will  of  him  that 
doth  the  ad,  whensupoti  death  infueth  ;  but  of  this  no  appe4e  dotU 
lye.    Murder  commeth  of  the  Saxon  word  mordreu.  « 

Wert  is  an  old  Saxon  word  fometime  written  toera^  and  figni-  L«,ii>.  Expof. 
fieth  the  price  of  the  lif«  of  a  man,  eftimatio  capitis,  that  is,  fo  much  verb.  Efbrnatio^ 
none  paid  for  the  killing  of  a  man;  by  whiehit  appeareth,  that  Flet.  lib.  1. 
fuch  govermnent  was  in  thofe  dayes,  as  (l^tughters-  of  men  were  c«-42.  Hoved^ 
iQoil  rarely  committed,  as  marter  Lamkard  colle^eth.     And  you  ^^'^"^ 
Ml  not  reade  of  aiiy  inftirreflion  or  rebellion  before  the  Conquefl, 
yhm  tlK  view  of  frankpledge  ao4  oth^r  ancient  (awes  of  thi9 
TeaJiQe  were  in  their  right  ufe, 

**  Miff  f  t7  reltafi  al  defendant  touts  manners  d*a3lons,  SfC^    And  (4  Rep.  45.47,) 
tbereafon  is,  for  that  then  all  anions,  as  well  criminall  as  reall,  (^^^'<^-  PU.  97^) 
perfonall  and  mixt,  be  releafed.     But  a  releafe  of  all  aftions  reall  ^^  ^^•^'  ^^' 
UMi  perfonall  cannot  barre  an  appeale  of  death,  becaufe  that  releafe 
cttCBdeth  ^  common  or  civil  actions, .and  not  to  adlions  crimi- 
nall: but  releafes  of  all  adions  criuiinall  or  mortuU,  or  concerning 
pleai  of  the  crowne,  are  good  barres  in  an  appeale  of  jd^ath,  and  b$ 
the  (<J-c.)  ia  the  eufi  of  the  Se&ion  19  well  explaiipedr 

[288.  a.]  Sea,  501, 

TTBM,  en  appeale  de  robbene.fi  A  LSO,  in  an  appeale  of  roUber 

U  drfetidant  wile  pleader  un  re*  "^^  rie,  if  the  defendant  will  pjead  s|^ 

^  de  rappellant  de  touts  aSions  releafe  of  the  appellant  of  all  actions 

perjonali,  ceo  femble  nut  flee ;  car  perfonals,  this  leeaseth  no  plea ;  for 

^iiion  de  V appeale^    loit   I* appellee  an  adtionofappeal  where  the  appellee 

evra  judgement  demort,  S^c.  ejlpluis  (hall  have  judgment  of  death,  ifcc.  is 

W/  ^^  a&ion perfimal  eft,  et  n-ejf  higher  than  an  adion  perlbnall  is^ 

poi  properment  ait  a&ion  perjoncU:  and  is  not  properly  called  an  adior^ 

tipUT  ceo  fi  le  defendant  votloit  plead  perfonall;  and  there  if  the  defendant 

un  releafe  del  appellant  de  barter  lay  wiJI  plead  a  releafe  of  the  appellant 

fappealej  h$  cefteafe  ilcoviehtd'avcr  to  barre  him  of  the  ^ppeale^  in  this 

M  relet^e  de  touts  manners  *  d'ap--  cafe  bee  mud  have  a  releafe  of  al) 

ptais,  ou  touts  manners  d'ft^OT^^  manner  ofappeales,  or  all  manner  gf 

come  il femble,  Sfc,                     .  ^ions,  as  it  leen^etb,  8tc. 

""  J^OBBERIEr    Robori^,  prepeiiy  is  when  there  is  a feloni-  UAS,f9, 

OBs  taking  away  of  a  man*s  goods  from  his  perfon :  and  it  is 
$^i  robbery,  bficaufe  the  goods  aiie  takea  as  it  trere  dc  la  robe^ 

fro» 

^J^OfCfMt  added  L.  and  M, 
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W.  I.  ctp.  to.    from  the  robe,  thati8,  from  the  pcrfon;  bet  fometimes  it  is  taffen 

in  a  larger  fenfe. 

(3  Init..68.  "  Judgement  de  martf  'SfcJ*    P»y  this  (^-c.)  is  implyed  appeales 

I)y.  39.  a.  Cro.  of  rape,  of  arfonor  burning,  of  iei(my  or  larceny,  tor  therein  alfo  is 
Car.  431.)         judgment  of  death,  and  arc  within  our  author's  reafon. 

V.  SeA.  608.  "  Come  ilfemble^  SfC,**    It  is  to  be  underflood,  that,  firft,  a  re- 

leofe  of  all  adions  criminal!,  mortal!,  or  concerning  pleas  of  the 
•    crowne  ;  fecondly,  a  releafe  of  all  adlions  generally ;  thirdl}^  a  re- 

(Pdft.  291.  b.)     leafe  of  all  appeales  \  and  ladty,  a  releaie  of  all  demunds,  are  good 

b^Lrres  in  all  thefe  kinds  of  appeales. 


Sea.  502. 

li/fES  en  appeale  demaihem  un  "RUT  in  appeale  of  mayhem  a  re- 

re/eafede  touts  manners  d'aSioru  leafe  of  all  manner  of  adlions 

perfonah  tft  botie  piee  en  barre,  pur  perfonals  is  a  good  plea  in  barre^ 

Ceo  ^e  en  tiel  a6iion  il  ne  recovera  tor  that  in  iuch  an  action  hoc  fhull 

forjftte  damages,  if,c»  recover  nothing  but  damages. 

^lir.  ca.  1.  J  9.  «  JifAYIIEM,"  makemtum^  membri  mtUUatw,  or  obtrvncatia, 
^'*7  V  */i*  rh  commeth  of  the  French  word  mehaigne^  and  figmdeth   a 

S*  Traa'«.  *  corporal!  hurt,  whereby  hec  lofeth  a  member,  by  reafon  whereof  bee 

ca.  24.  Brit.  To.  is  leO'e  able  to  light ;  as  by  putting  out  his  eye»  beating  out  his  fore- 

48.  <•.  S5.  Flet  teeth,  bneuking  his  (kull,  fl>iking  off  his  anne,  hand,  or  linger,  cut- 

lib.  1.  c«.  38.  tina  off  his  legge  or  foot,  or  whereby  hie  lofeth  the  u(a  of  any  of 

to.  M*  D. 

(3  lult  116.    4  Rep.  43.  45.    Aut.  1 26.)    t8  £.  3.  94.    8  K.  4.  SI. 

"  Damage^ Sfc'*    Vide  Sed.  194. 

21  H.  6. 16«  "  Releafe  de  touts  manners  afliws  perfonals  ^  bortt  pleMp  SfcJ^ 

< Am.  \'S7.  a.      XnA  the  reafon  is,  for  that  every  action  wherein  damages  oidy  are 
9  Kcp.  58.)        recovered  by  the  plaiatife,  is  in  law  taken  for  an  adioa  perliDiiaU. 

'       Sea.  503.  [288,  b.l 

\ 

TTEM,  fi,  home  foit  utla^e  en  ac-     A  L  S  O,  if  a  man  bee  outlawed  ia 

tion perjonalper procesjur  le oru  "^**  an  aclion  peribnall  by  proceffe , 

ginalfetjfort  brevea'error,ficeluya  upon  the  originall,  and  brinffeth  a 

quefuit  ilfuit  ullage,  voile  pleader  writ  of  errour,  if  heat  whofe  luit  he 

envers  luy  un  releas  de  touts  mamien  was   outlawed   will  pleade  agaiall 

d'aSions  perfonals^   ceo  femble  nul  him  a  releafe  of  all  manner  of  auiona 

plee  5  car  per  le  dit  adiion  il  ne  reco^  peribnals,  this  fectnetli  no  pica ;  fpr 

vera  rien  en  perfonaltieforfyue  tant-  by  the  fiiid  a&ion  hec  (hail  recover 

Jolement  de  reverjer  le  utlagarie :  mes  nothing  in  the  perfonaltie,  init  onlr 

un  releafe  de  brief e  d' error  eji  bone  toreverfetheoutlawrte:  butarekiUc 

pi^ti.  .  of  the  writ  of  errour  is  a  good  plea. 
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**  ^RIEFE  dc  error. ^    This  writ  lyeth  when  a  man  i«  grieved  v.  li.  11.  fo.  59. 
by  any  error   in  the  foundation,  proceeding,  judgment,  or  4J.inMetc»lir'$ 
execution,  and  thereupon  it  is  called  breve  dc  crrore  corrigendo.  But  ?*^^  "I**"  **'•"* 
without  a  judgment,  or  an  award  in  na.ture  ofa  judgment,  no  writ  of  i"^?^"'enM  Hnd 
error  doth  lie ;  for  the  woi-ds  of  the  writ  ht  J  judicium  redditumfit :  err^i  dmh  lie,''* 
aiid  that  judgement  mull  regularly  be  given  by  judges  of  record,  and^^^ro.  Car.  cu.) 
in  a  court  of-record,  and  not  by  any  other  inferiour  judges  in  -bafe  (3  Hep.  1. 
courts,  for  thereupon  a  writ  of  falfe  judgment  doih  lye.    hi  this  cafe  Cio.  Jac.  5A 
of  outlawr}'  upon  proceife,  the  judgement  is  given  (in  thp  county  court,  J,**  ^•^•'^^}- 
wiiich  is  no  court  of  record)  by  the  coroners  (faying  in  London  [  ^r^lb*  n'i'i 
judgement  is  given  by  the  recorder,  and  not  by  the  niaior,  who  is  lentl'eoi'iinV«ii 
coroner  by  the  caftonj«  of  the  city):  for  after  the  defendant  is  (do. Car. ^6 J. 
quinto  cxadus^  and  maketh  default,  the  judgement  is,  ideo  vtlagetur  ^°y  ^; 
per  judicium  corpualorvm;  and  in  London,  per  judiciutn  recordatoris :  J/v,'  '  ^'^* 
l«as  by  tlie  outlawry  the  plaintife  recovers  nothing,  but  the  king  f!  N.T.  i7 
taketh  the  wliole  benefit  thereof;  for  tlie  law  did  intend,  thai  the  Ant  117.  b.' 
defendant  would  rather  appeare  and  anfwer  the  plaintife,  &c.  than  ^  *'«^P-  ^^i) 
to  forfeit  aU  his  goods  and  chaUiek,  debts  and  duties  to  the  king,  \^  ^'''• 
by  his  default  and  contumacie.     But  Littleton  is  to  be  intended,  /Y*^''f.JI', 
that  the  flierife  doe  retume  the  erigent  whereby  the  outla-wry  ap^  i,ik  9.  fol".  liV 
^eares  of  record,  or  that  the  outlawry- be  removed  by  crr^iorfln,  for  8  Zaiiciiar's 
before  that  time  that  the-  outlawry  appeare  of  record,  the  xlefen-  ca'V 
dant  doth  not  forfeit  his  goods,  nor  tlie  plaintife  cap  be  difabled,  <^  ^^-i'-  ^J^) 
'wr  any  writ  of  error  ^oth  lye  in  that  cafe.     And  this  is  the  caufe  .^g  a£  4^. 
tlut  the  goods  of  outlawes  cannot  be  claimed  by  prefcription,  be-  i?E.3.'uilag.3. 
caufe  they  are  not  forfeited  unitill  tlie  outlawry  appeare  of  record.  S8  li.  3.  iS, 
f^ideSeiL  igj,  where  it  appeareth  by  Littleton,  that  the  plaintife  M«c»i.  4i5KI 
cannot  he  dilabled  by  o^ttlawry,  ui^leffe  it  appeareth  of  record. '  y^rsca  *ior 

(6  Rep.  «•.    F.  N.  a  ^^d  b.  t'i.  U> 

"  Carper,  le  dit  aflion  H  recorcra  rien  en  le  per/oug/ue."  Hereupon 
'is  to  be  observed  a  diverliiy,  whe4tt  by  the  writ  of  error  the  plain- 
tife (haH  recover,  or-  be  reftored  to  any  perfonall  thing,  as  debt,  da- 
«n^<,  or  the  like;  for  then  by  the  reafon  that   Littleton  here  iII,4.j6. 
yceideth,  the  releaife  of  all  a<^ions  perfonals  is  a  good  plea,  for  ihajt 
the  plaiotife  is  to  recover,  or  to  be  reftored  to  fonteihing  in  the  per- 
sonalty.   And  £b  likewite  when  land  is  to  be  recovered,  or  to  be 
feltered  in  a  writ  of  error,  a  releaf^  of  all  anions  r^als  is  a  good 
barre.    but  where  by  a  writ  of  error  tlie  plaintife  ihallnot  bee  re-  (1  H.  4.^. 
«ored  te  any  p€rfonail<ir  reall  thing,  then  a  r^leafe  of  all  adions  « Hep.  152.15$. 
bailor  perfonali  is  no  barre  ;  and  therefore  IJitlttonhere  put.teth  3/^^3*^30^* 
«is  cafe  with  great  caution^     If  a  man  (faith  he)  by  jn'ooeffc  upon  igEi'jt.  14. 
^coriginaJl  be  outlawed,  there  in  deed  he  ijiall  be  reftored  to  no-  Cro.  Car.  «■«. 
*bing  in  thp  nerfonalty  againft  the  plaixitife.     Bttt  where  bv  the  878. 
«W|awiy  he  iorfeited  all  his  goods  aud  chattels  to  thc^  king,  he  5i^p.4l,4?7 
jball  be  r«ftored  to  them ;  alfo  thereby  he  ftiaU  he  r^Uored  to  llije 
law,  and  to  be  of  ability  to  fue,»  &c.     But  if  the  plaintife,  in  a  per- 
loBall  a^lioD,  recover  any  debt,  &c.  or  damages,  and  bee  outlawed 
diter  jadgement,  there  in  a  writ  of  error  brought  by  the  defendant 
^pon  the  principall  judgcmerK,  a  releafe  of  uU  acVionu  perfonuli 
^^8*^  I^ea,     And  fo  it  is  where  a  judgement  is  given  ma  reall 
J«ion,  a  releafe  of  all  aft  ions  reals  is  a  good  barre  in  a  writ  of  error 
^mghi  thereupon,  - 

[289,  a.l    '^^^  tenant  in  a  reall  aftion  releafe  to  the' demandant  after  9  H.  (j.  jit- 
**^  recovery  hie  right  in  the  land,  he  Ihall  not  hav^e  a  writ  of 
^^^T^  fbr  that  h^  cannot  he  reftored  to  the  Jani 


Lib.  3.     Cap.  8. 


Of  Rdeaftes. 


Se^.  504. 


|;al96H.8.d. 
13  £.  4.  1,  2. 


o'5  H.  G.  19» 
99  Air.  35. 
47  E.  3.  6. 
5?1  E.  3.  ST. 
(5  Rep.  8(2.) 


(6  Rep.  25.) 


And  fo  it  is  if  debt,  ^*c.  or  dammages  be  recovered  in  a  per* 
fonall  adion  by  falfe  verdid,  and  the  defendant  bringeth  a  writ  of 

b.  attaint,  a  [a]  releafe  of  all  anions  perfonal  is  a  good  barre  of  the 
attaint ;  for  thereby  the  plaintife  is  to  be  reftored  to  the  debt,  &c. 
or  damages  which  he  loll :  the  Uke  law  is  if  a  judgement  be  given 
upon  a  falfe  verdid  in  a  reall  adion,  a  releafe  of  dl  anions  real  is 
a  good  barre  in  an  attaint.  For  both  the  writ  of  error  and  the 
^vrit  of  attaint  doe  infue  the  nature  of  the  former  adtion,  ^c. 

And  fo  it  is  if  a  writ  of  audita  querela  be  brought  by  the  defeu* 
dant  in  the  former  adlion  to  difcharge  himfelfe  of  an  execution,  a 
releafe  of  all  anions  perfonal  is  a  good  barre,  becaufe  he  is  to  dif« 

^    charge  himfelfe  of  a  perfonall  execution. 

"  Mcs  un  releafe  de  hriefe  de  ertor  efi  hone  plea,  ^c."  So  as  in 
this  fpeciall  cafe  here  put  by  IJttleton^  wherein  the  plaintife  is  to 
recover  or  be  reftored  to  nothing  againft  the  party  ;  yet  for  that 
the  plaintife  in  the  former  a^Uon  is  privy  to  the  record,  a  releafe 
of  a  writ  of  error  to  him  is  fufficient  to  baxre  the  plaintife  in  the 
writ  of  error  of  the  fuit,  and  vexation  by  the  writ  of  error.  And  fo 
note  that  an  adion  reall  or  perfonall  doth  imply  a  recovery  of 
fomething  in  the  realty  or  perfonalty,  or  a  reftitution  to  the  fame, 
but.  a  writ  (i)  implyeth  neither  of  them,  which  is  worthy  of  obfer- 
vation. 


Se6l.  504, 


TTEM,  ft  home  recovera  debt  eu 
damages,  et  it  relejja  at  defendant 
touts  maners  d'adions,  nncore  it  puit 
loialmentjuer  executianper  capiiis  ad 
latisfacienduniy  ouper  elegit,  ou  fieri 
facias :  car  execution  per  tiel  brieve 
nepott  ejlre  dit  aSion. 


A  IrS  O,  if  a  man  recover  debt  or 
'^^  damages,  and  he  releafeth  to  the 
defendant  all  manner  of  adlions, 
et  hee  may  lawfully  fue  execation 
y  capias  ad  fati^aciendumj  or  by 
elegit,  ox  fieri  facias:  for  execution 
upon  fuch  a  writ  qannot  bee  faid  an 
adioD. 


I 


Vide  Sea  935. 
<5Rep.  08,  89. 
8  Rep.  153.  a.) 
8  E.  S.  9. 
4  E.  3.     At- 
torn^ l8.  • 

33  U.  6.  49. 

34  H.  6.  51. 
Ih]  IS  H.  4. 
Kcleale  53. 
19  H.  6.  J. 
26  H.  6. 
KxecutioD  7. 


U  ERE  appeareth  a  diverfity  betweene  an  a£bion  and  an  exe- 
cuti<m.  Vor  regularly  an  adion  is  faid  in  its  proper  fenfe  to 
continue  until  judgement  bee  given,  and  after  judgement  then  doth 
proceflfe  of  execution  begin ;  and  therefore  a  releafe  of  all  adlioiis 
regularly  is  [b]  no  barre  of  execution,  for  the  execution  doth  Le- 
ginne  when  the  adion  doth  end.  A  nd  therefore  the  foundation  of 
the  iird  is  an  originall  writ,  and  doth  determine  by  the  judgement ; 
and  writs  of  execution  are  called  judicial!,  becaufe  they  are  grounded 
upon  the  judgement.  ' 


Sir  William. 
Herberi'tt  cafe* 


"  Per  cap^jad  fatUfacicndvm*'    This  is  a  judicial!  writ  for  the 
taking  of  the  body  in  execetton  untill  hee  hath  made  fatisfadkion : 
where  a  capias  ad  fatisfadcndum  lyeth  at  the  common  law  ;  and 
where  it  is  given  by  ftatute  you  may  reade   at    large  in  my 
lib.  3.  to.  11, 12.  Reports. 

I  have  read  two  ancient  records  touching  the  taking  of  the  body 
in  execution,  whereof,   to  my  remembrance^   I  never    read  any 

'  touch 

(#)  That  t8|  a  writ  of  erron   . 


[289.  b.j 
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touch  in  our  bookes,  yet  will  I  recite  tbezn,  and  leave  them  to  the 

judicious  reader.     fViUiam  dc  Walton  brought  an  aAion  of  trei'pafltj  Pafch.  14  E,  s* 

of  breaking  hi%  clofe  againfl  Jo^  Martin^  and  upon  not  guilty  Rot.  106.  coram 

pleaded,  hee  was  found  guilty  and  damages  aflefled ;  whereupon  ReecuiThefiiur. 

judgement  was  given  that  the  plaintife  (hould  recover  his  damages,  /(Jrot^'ac  S5a  "i 

ft  qubd  prctdiStus  Johannes  capiatur.    And  the  record  f^ith,  Qubd 

pritdiSus  Johannes  venit  coram  domino  rege  et  reddidit  fe  prifonce,  ct 

f  mz  conjtai  curue  per  infpe&ionem  corporis  ipfius  Johantnsy  quod  idem 

Johannes  ^  iaUs  cetatis  qubd  patnam  tmprifonamentifubire  nonpotejl^ 

idto  diShan  efi  et ,  qubd  eat  indejine  die^    The  other  record  is,  That  Micb,  41  E.  5. 

Ellen  Allot  brought  an  appeale  of  robbery  againil  John  Bq/kifeleke  Hot.  97.  coram 

clerke,  RichardCharta^  and  others,  who  pleaded  not  guilty,  and  R»geCornub. 

were  not  found  guilty:   wherisupon  judgement  was   given  that  "*'^*»'^*»"'- 

they  fliould  goe  quite,  et  prcediEta  Elena  profalfo  appello  fuo  com-* 

mittatur  prtfbna^  SfC,  (for  [6]  by  the  (latute  (he  ought  to  be  im-   [6] W.s. cap.lt. 

prifoned  in  that  cafe  for  a  yeare.     But  the  record  faith,  Quia  eo-  (S>»derf.  9Ze. 

dem  Elen^  pregnansfuit^  et  in  periculo  mortis,  ipfa  dimitiitur  per^  Huttoa  ll$.) 

^nanacAptioaemy   SfC.  ad  hobtndum  corpus  vfque  ^uind.     Michaelis, 

There  be  certaine  maximes  in  the  law  concerning  execu* 
tions,  as  taking  fome  inftead  of  many.  Ea  quw  in  cutid 
n<^rd  rith  aHafunt^  debitct  executioni  demandari  debent,  Parum  ^ 
yam  ejffe  /ententiam  niji  mandetur  executioni.  Executio  juris  non 
hakt  injuriam,  Executio  efifrudus  et  finis  legis.  Juris  effeflus  in 
fteaitione  confijtit.  Profecutio  legis  ejt  gravis  vexatio,  executio  legis 
coronat  opus,  Bonijudicis  ejl  judicium Jine  dilatione  mandare  cxecu* 
lioni.  Favorcdfiliorcs  funt  executioncs  aliis  procejjibus  quibtt/cunque^ 
But  now  let  lis  heare  what  Littleton  faith.  \ 

"  Per  elegit.**    This  is  alfo  a  judiciall  writ,  and  is  given  by  the  (5  Rep.  8t.  %^) 
ftatute  eyther  upon  a  recovery  for  debt  or  damages,  or  upon  a 
recognizance  in  any  court.    And  it  is  called  a  writ  of  elegit,  for 

,  .*«        .  » - 

tbereopon  it  is  called  an  elegit.  By  this  writ  the  flierife  (hall  deli- 
ver to  the  plaintife  omnia  catalla  debiioris  (exceptis  bobus  Sp  afris 
csnicte)  et  medietatem  terra:.  And  this  mull  be  done  by  an  in- 
queft  to  be  taken  by  the  fherife. 

When  Littleton  wrote,  by  force  of  certaine  afts  [d]  of  parlia*   [d]  ii  E.  l. 
meut,  execution  might  bee  had  of  lands  (befides  by  force  of  the  ^^n^-  de  A^on 
(legit)  upon  ilatutes  merchant,  (tatutes  ilaple,  and  recognizances  Bumell.  iSE.i. 
token  in  fome  court  of  record  ;  and  fince  he  wrote,  upoi>  a  recog-  «7E*s.ca*p!w! 
nizance  or  bond  taken  by  force  of  the  (latute  [*]of  23  H,  8.  be-  VideFieta,ii.t! 
fore  one  of  the  chief  juflices,  or  the  maior  of  the  flaple,  and  re-,  cap.  57. 
corder  of  London  out  of  terme,  which  hath  the  effedl  of  a  (latute  25  E.  3. 53. 
fiaplc.    The  manner  of  the  executions  upon  body,  lands,  and  goods,  rSi^f  if*8 
Appeaietfa  in  the  (laJLutes  quoted  in  the  margent.  cap.  g. 

Since  Littleton  wrote,  a  profitable  (latute  hath  been  made  [e]  con-  [tjS'i  IL  8. 
ecniing  executions  of  lands,  tenements,  and  hereditaments,  whereby  cap.  5. 
It  is  provided,  that  if  after  fuch  lands,  &c.  be  had  and  delivered  in  ^^^'6^\^* 
execution  upon  a  juft  or  lawfull  title,  wherewithal!  the  faid  lands,  ^^ 

^c.  were  liable,  tied,  or  bound  at  fuch  time,  as  they  were  delivered 

or 

(i)  The  record  at  large  ii  flated  in  12  Sep.  fol.  ii6« 
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or  tak«n  into  esecHtion,  ftiull  be  recovered,  dcvciied^  taken,,  or 
evicted  out  o\\  or  from  the  pofl'eilion  of  any  fuch  perfon,  &c.  bri'ore 
iuch  times,  as  tlie  faid  tenants  by  execution,  their  execQtors  or  uf« 
fignes,  {\ij1\  have  fiilly  levied  their  debt  and  damages,  for  the 
which  the  faid  lands,  &c.  were  taken  in  execution ;  then  every  fuch 
recoveror,  obligee,  and  recognizee,  ftiall  have  Sijcifejacia$  out  of 
the  fdn>e  court  from  whence  the  former  execntion  did  proceed^ 
againd  fuch  perfon  or  perfous>  as  the  former  execution  was  purfued^ 
their  hcires,  executors  or  alTignes,  to  have  execution  of  other  lands, 
&c.  liable  and  to  be  taken  in  execution  for  the  refidue  of  the  debt  or 
damiiges.  Scd  opus  cji  Interprets 
if^  4.  fol.  66.  ThereJbre j  firft,  it  is  to  be  knowne,  that  where  the  tenant  by  exe- 
>ulMouci*2i  cttic.   cutioa  bath  remedy  ;;iven  to  him  by  law  after  eviction,  there  the 

fldtute  extendeth  not  to  it ;  for  the  ad  faith,  by  reafon  whereof  the 
21iifL^7b.>        ^^^^  recovcrois,  obligees,  and  recognizees,  have  been  cleerly  fet 

■without  remedy,  &c.  and  the  body  rcferreth  to  the  pfe:imble,  aud 
the  party  ought  not  to  have  double  fatisfa^lion,  oue  by  the  fonner 
lawes,  and  andther  by  this  ftatute. 
(Cro.  33a.>  And  tlierefore  if  pait  of  the  land,  &c.  be  evi^cd  from  the  tenant 

by  execution,  this  l^atute  extendeth  not  tcTit ;  becaufe  he  Oiould 
hold  the  relidue,  till  he  be  fully  fatisfied»  and  he  mOH  be  contented 
if  all  be  evided  fuving  one  acre  to  hold  that,  though  it  be  but  a 
^  poore  remedy  :  for  no  new  excctitioh  in  that  cafe  hee  can  have  upon 

this  Aatute,     Therefore  if  the  conufee  hath  remedy  in  prafaiii  for 
part,  or  rnfuiuro  for  all,  or  part,  this  Aatute  extendeth  not  to  it« 

Sticondly,  If  a  man  be  bquud  to  yL  in  a  tlattite  of  a  thoufand 
ponnd^,  and  by  a  latter  (latute  to  D*  in  a  hundred  pounds,  and  U. 
firfl  extendeth,  and  then  A.  extendeth  and  taketh  the  land  from  Bi 
yet  B.  iliail  have  no  aide  of  the  (latute^  becaufe  after  the  extent  of 
A,  B.  ftiall  rc-»cnjoy  the  Lmd,  by  force  of  his  former  execution. 

Thirdly,  If  the  wife  of  the  conufor  recover  dower  againil  the  te- 
nant by  execution,  he  fliall  hold  over,  and  Ihall  have  no  aide  of  thi9 
flatute.  • 

Fourthly,  If  a  man  ptit  otjt  his  leflee  for  yeares,  or  diiTeife  h\% 
JeHee  ibr  life,  and  after  knowledge  a  (latute  and  execution  is  fued 
figainil  him,  and  the  IcHees  re-enter,  the  tenant  by  execution  after 
the  leafes  ended,  fliall  holdover,  and  have  no  aide  of  this  ftatute. 

Fifthly^  This  fl^tute  mUft  not  be  taken  hterally,  but  according  ta 
the  meaning  ;  therefore  where  the  letter  is  untill  he,  &c.  or  £ts  af- 
fignes  (hill  fully  and  wholly  have  levied  the  wbok^  debt  or  daroa^-es  ; 
if  he  hath  ain^zned  fe vera II  parcels  to  feverall  aOlgnes,  yet  all  they 
(I)  ill  have  the  land  but  till  the  whole  debt  be  paidi 

Sixtidv,  where  the  words  be,  for  the  which  the  faid  lands,  &c< 
were  delivered  in  execution.  A  dilTeifor  conveys  lands  to  the  king, 
who  granteth  tht  fame  Over  to  A»  and  his  heires  to  hold  by  fealty, 
and  twenty  pound  rent,  and  after  granteth  the  feigoiory  to  B. 
JB,  knowlcd^eth  a  (latute,  and  execution  is  fued  of  the  feig-  r^^n  a  1 
hiory,  A.  dielh  tidthout  heire,  and  the  conufee  enteretb,  I  9^'  '^ 
and  is  evided  by  the  didbifee  i  he  (hall  haye  the  aide  of  this  ftatute; 
and  yet  it  is  out  of  the  letter  of- the  law>  for  the  feigniory  was  de* 
livered  in  execution  and  not  the  tenancy  ;  btlt  be  was  tenant  by 
execution  of  tiiofe  lands,  and  therefore  within  the  ilatute.  But  the 
berqUifite  of  a  villeioe  being  evi^cd  is  oUt  Of  the  ftatute,  for  he  is 
ttnu^nt  in  fee  fun  pie  thereof^  and  not  tenant  by  execution. 

Seventhly,  XVhere  the  words  be  .(delivered  and  taken  in  execu* 
tion)j  yet  if  after  tb?  liberate^  the  conufee  cntereth  (a$  be  may)  fo  ai 

'      th>J 


Lib,  3.  Of  Releafes.  Sed.  504. 

the  land  Is  never  delivered,  yet  he  is  within  the  remedy  of  this 
dilute,  for  he  is  tenant  by  execution.  *     , 

£igbthly,  Where  the  flatute  faith,  then  every  fuch  recoveror, 
obhgee,  and  recognizee  (hall,  he.  and  faith  not,  their  executors, 
aduiiniftratois,  or  aifignes,  but  they  are  omitted  in  this  materiall  ^ 
place,  yet  by  a'  benigne  interpretation  this  ilatute  AiaU  extend  to 
ihem,  becauie  they  are  mentioned  in  the  next  precedent  cluufe  of 
the  cvidion,  and  the  remedy  muft  by  couftru^tion  be  extended  to  (Aot.  268.  K); 
all  the  perfons  that  appeare  by  the  ad  to  be  grieved ; .  a  point  worthy 
the  obfervation. 

Ninthly,  \Vhere  the  ftatute  giveth  a  fcire  fac'  out  of  the  fame  (F.N.B.  S65.i) 
court,  &c.  if  the  record  be  removed  by  writ  of  error  into  another 
nmrt,  apd  there  affirmed,  the  tenant  by  execution  that  is  evifted 
<h  til  have  ^fcirefac  by  the  equity  of  this  (latute  out  of  that  court, 
becaufe  the  fcire  fac  muft  be  grounded  upon  th<;  record^  Etjic  de 
jtufilibus. 

Tenlhly,  Where  the  ftatute  giveth  iht  fcire  fac*  againft  fuch  per-* 
fott  or  perfons,  &c.  that  were  parties  to  the  firfl  execution,  their 
heires,  executors  or  iiifigaes,  &o.  this  muft  not  be  taken  fo  generally 
^  the  letter  is  ;  for  if  the  firft  execution  were  had  againft  a  pur- 
chafer,  &c.  fo  as  nothing  was  liable  in  his  hands  but  the  land  re- 
covered; if  this  land  be  evided  from  tenant  by  execution,  nofcir.e 
fdc'  fhdll  be  awarded  againfl  hmi,  his  heires,  executors,  or  ailignes. 
But  if  he  hath  other  lands  fubjed  to  the  execution,  then  a  fcire  fa^ 
lyeth  againfl  him  or  his  aifignes,  but  not  againfl  his  executors  ;  ^ei- 
ther in  that  cafe  can  he  have  b.  fcire  fac'  upon  this  flatute  againil  the 
tjiA  debtor  or  recognizor,  becaufe  it  giveth  it  ouely  againfl  him,  &c. 
that  was. party  to  the  firil  execution,  his  heires,  executors,  or  af* 
^nes.  But  if  there  be  feverall  aiHgnes  of  feverall  parcels  of  lands 
fubjefl  to  the  execution,  one  fcire  fac'  upon  this  flatute  ftiall  iye  . 
againft  all  the  atfignes.  Sed  eft  modus  in  rebus.  This  little  tade 
flull  give  a  light  to  the  diligent  reader,  not  only  to  fee  into  the 
fecrets  of  this  llatute,  but  to  others  alfo  of  like  nature. 

And  by  the  llatute  of  as  //.  8.  cap.  C*  it  is  provided,  that  the 
oliligee,  &c.  fliall  have  in  every  point  againil  fuch  recognitor,  he, 
like  proce»,  execution,  commodity  and  advantage  in  every  behalfe, 
&s  hath  been  had  or  made  upon  the  llatute  llaple,  and  under  fuch 
moner  and  forme,  as  is  for  the  fame  flatute /taple  provided:  by 
force  of  which  branch,  if  the  tenant  by  execution  by  force  of  the 
a^  of  23  H,  8.  be  evided,  he  Ihall  have  the  remedy  provided  for 
tenants  by  execution  upon  a  llatute  llaple  by  the  ad  of  32  If.  8.    In  40  £,  3,  ^^  y^^ 
like  manner  l^  force  of  that  claufe  of  23  H.  8.  if  the  extendors  44  E.  3.  fol.  io» 
upon  a  ftatute  llaple,  &c.  doe  extend  the  lands,  &c.  at  too  high  a  ^^I*  4. 17. 
rdle,  the  obligee  may  pray  that  the  extendors  themfelves  may  take  ^^  **-^'  ^^" 
the  lands,  &c.  at  that  rate,  &c.  by  force  of  the  faid  ilatutesof  ^d?o;i 
Burnel  and  De  Mercatoribus.    Alfo  no.  execution  Ihali  be  fued  [f]  Mich.  4  & 
againil  the  heire  within  age.  ^  Ph.  and  Mm. 

But  note,  that  upon  a  writ  of  elegit  the  plaintife  cannot  make  any  ^^"llftlcc*  o?^^ 
fuch  prayer,  becaufe  thofe  anciept  ftatutes  doe  extend  to  a  llatute  ^he  comnma    * 
zuerchant,  or  a  flatute  llaple  only,  and  neither  tq  a  recovery  of  debt  pleas, 
or  damages,  nor  to  a  recognizance  in  court ;  and  fo  hath  it  been  (Plowd.  69.  b.'^ 
refolved L/].  f^f  15 E  3 

Notaj  It  appeareth  by  the  preamble  of  the  faid  ad  of  32  J/.  8.  fient,?. 
&Qd  by  divers  [§}  bookes,  that  alter  a  full  and  perfed  execution  2^  £.  3.  Reco- 

Q  ^  had  very  invalueSf* 
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Si  t,  3.  had  by  extent  returned!  and  of  record^  there  fliall  never  be  any  re- 

17  K%*76.       extent  upon  any  evidion;  but  if  the  extent  be  infulficient  inlaw, 

15  E*  3.  icirc.     tbere  may  goe  out  a  new  extent. 

J«c.  115.     7  H.  4.  i 0.     22  Aff.  44.     22  E.  3.  fol.  uU.    44  £.  3.  10.    9  H.  7. 9, 

15  H.  7.  15.     13  riii  Dicr  Sf9U.    29  H.  8.  Sut.  Alercliaat  Br-  40.    (2  Cro.  IS.) 

[A]  11  E.  3.  [/:]  If  a  Irian  bav<!  a  judgement  given  agaihil  him  for.  debt  or  da- 

^5*  tt-  ^^  ^*  ^'  *"'^S^-»  ^  ^^  bound  in  a  recognizance,  and  dieth  his  heire  witbiil 

5S*^e/3.  28.  ^t?^»  ^^  having  two  daughieis,  and  the  one  within  age ;  bo  execution 

*29  Air.  S7. '  <ha!l  be  fned  Of  the  lands  by  elegit  during  the  minority,  albeit  the 

CO  K.  3.  50.  heire  is  not  fpecially  bound,  but  charged  as  ierre  ienani  [/] ;  and  fo 

*^  F^i*'  againft  an  htire  within  age  no  execution  fhall  be  fued  upon  a  ftatute 

iLra  foli  i3  '"^I'cbant  or  fta|tle,  riar  upon  the  obligation  or  recognizance  upon 

fir  Wiiiiaiu  Her-  the  ftatute  of  23  H.  9,  for  it  is  excepted  in  the  proces  againft  the 

b«rt  s  c^iv.  hrire.     Neither  if  the  hcife  within  age  indow  his  mother  fhall  ext* 

hrnukt.  age  33.  cution  be  fued  againft  her  during  hifi  minority  (i). 

^2  Cro.3>i&.694< 

^r<i<rrt.  18  ^.>     [i]  l>ni|»s  E.  1.     AiT.  402.  417.     16  H.  7.  6*    Livre  d*eiUr.  545. 

Brooke,  age  33.    (1  Cru.  295.) 

[q  27  B.  A         '  Note,  that  by  the  ftattitc  [k]  of  q;  £.  3.  the  execution  df  landl 
t«i>.  3^2.  npon  a  ftatute  ftaple  is  referred  to  the  ftatute  merchant,  and  by  the 

ftatute  De  Mercatoribui  no  execution  ftiall  be  had  againft  the  heire 

fo  long  as  he  is  within  age. 
[t]  i3Etia.  AUo  fince  Littleton v/rotet  there  is  aright  profitable  ftatute [/] 

Ciip.  5.  made  againft  fraudulent  feoffments,  gifts,  j^ranis,  &.c.  judgements 

Li.  3.  fo.  80.       gu^  executions,  as  well  of  lands  aiid  tenements,  i^s  of  goods  r^^^   K  1 
*fc.    U  5*       ^^^  chattels,  to  delay,  hinder,  or   defniud  creditors  and  1-9"'  ^^ 
fo.  60.Goochc's  Others  of  their  juft  and  lawfnll  actions,  fuiie*«,  debts,  damages,  penal- 
cafe,  ties,  forfeitures,  heriots,  moriuancs,  and  rcbafe?:,  for  theexpofition 
3^ib.6.  fo.  la      of  which  and  other  ftatutes,  fee  the  authorities   quoted  in  the 
Lib.l0.f«  56.    »i»rgent(i). 

the  Chanc.  of  Oxford*s  cafe.    See  the  Statates  of  5  11.  7,  cap.  4.  &  50  E.  3.  cap.  6. 
Micb.  12  6c  13  El'u.  Dier  i;95.     18  Eliz.  Go  J.  Dier.     (8  Rcj);  13'J.; 

And  it  is  to  [ye  ohfer\ed,  that  the  words  of  the  faid  aft  of 
13  £/«.  are,  Be  it  therefore  declared ,  ordained,  and  ejxaHed  ;  and 
therefore  like  cafes  in  frmbldWe  niifchiefe  fhall  be  taken  within  the 
remedy  ox  this  a6l,  by  reafon  of  this  word  (declared);  whereby  it 
appeareth  what  tliC  l.iw  was  before  the  making  of  this  acl.  But 
let  us  now  rciurne  to  Littleton, 

W»2.  cap.  18.         **  Fieri  facial f*    This  is  a  \Vrit  mentioned  in  the  faid  ftatute, 

but  is  a  writ  of  execution  at  the  common  law.     And  it  is  called  a 
Jieri  facias,  becauife  tlie  words  of  tlic  writ  direfted  fo  the  ftieriftf 
be,  fjubd  fieri  facias  de  bonis  I'j-  cafaffis,  ^c,  and  of  thofe  words  the 
writ  takcth  its  denomination. 

But  note,  that  a  capiaji  nd /ati.ff!cieildtf7rt  is  Hot  mentioned  m  the 
faid  ftatute,  becaufc  no  capiaji  ad  faiifac'  did  lye  at  the  common 
law  upon  a  judgement  for  debt,  &c.  or  damages,  but  only  when 
[m]  tib.  i,  ifoL  the  originull  action  was  quarc  vi  4'  armis^  4t.  But  latter  ftatutcs 
jl.  fir  VVilliHm  have  given  a  capiat  ad  fathfac^  where  debt,  &c.  or  damages  are 
Clfob'jas^*^'*  recovered i  as  it  appeareth  kt  large  [m]  in  ftr  William  Herberfi 
(V  V  B  io4  ^  ^^^^9  whereuntb  I  refcrre  the  reader. 

And 
[t^o,  b,] 
(i)  [See  NV*  148.)  (i)  [Sec  Note  «49.1 
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And  it  is  to  be  obferved,  thut  thefc  three  writs  of  execution  ought 
to  he  fued  out  within  the  yeare  and  the  day  atxer  judgexneiA  ;  but 
if  the  plaintife  fueth  out  any  of  them  within  the  yeare,  he  may  con- 
tuiue  tlie  lame  after  the  \care  lintill  he  hath  execution.  And  to 
none  of  thefe  w^rits  of  executiuns  the  defendant  can  pleade ;  hut 
if  he  hath  any  matter  fioce  tlie  judgement  to  difcharge  him  of  exe-* 
cucion,  he  may  have  an  audita  f/uercia,  and  relieve  himfdfe  that 
way,  but  pleade  he  cannot.  As  it  the  plaintife  after  releafe  unto  the 
detendant  all  executions,  yet  in  none  of  thefe  three  writs  he  (hall 
pleade  it,  but  is  driven  to  his  audita  querela^  as  hath  been^aid. 


Sea.  505. 


ILfE  Sfi  aprcs  Van  etjout  ie^Iai/i" 
^^-^  tife  voit  fner  tin  lei  re  faciaf;^ 
^  a  facfier  (i  le  defendant  poit  rien 
dire  pur  que  h  plaintife  navera  exe^ 
cut'wn,  donques  il  J'emble  que  tiel 
releasde  touts  cStionsferra  bone  p/ee 
en  bane.  Ales  afcum  ont J'emble  cou'- 
traiT/f  entant  que  le  briefe  de  fcire 
facias  eft  tin  briefe  d*execution,  et  eft 
d'aver  execution,  4v«  Mes  uncor^e 
entant  que  fur  mefme  le  briefe  le 
defendant  poit  pleader  divers  matters 
pui^le judgement  renduede  lay  oufter 
d'executimt,  cotne  uflagary,  t  S;c,  et 
divers  auter^  matters  J,  ceo  bien  poit 
eftre  dit  action,  ^r. 


13  U  T  if  after  the  ytsixe  and  day  ther. 
-^  plaintife  will  fue  a  fcire  facias,  to 
know  if  the  defendant  can  fay  any 
thing  why  the  plaintife  ihould  not 
have  execution^  then  it  fcemeth  that 
foch  releaie  of  all  adions  (hall  be  a 
good  plea  in  barre.  But  to  foine 
leeilies  the  contrary,  in  as  much  a» 
the  writ  of  fcire  facias  is  a  writ  of 
execution,  and  is  to  have  execution, 
8cc.  But  yet  in  as  much  as  upon  the 
fiime  writ  the  defendant  may  plead 
divers  matters  afterjudgementgiven 
to  ouft  him  of  execution,  as  outlaw* 
ry,  8cc.  and  divers  other  matters,  this 
may  bee  well  faid  an  aAlon>  Sac^ 


"  QCI  RE  facias,*'    This  is  a  judiciall  writf  and  properly  lyeth 
after  the  yeare  and  day  after  judgement  given ;  and  is  fo 
called,  becaufe  the  words  of  the  writ  to  the  (heriie  bee,  quod  fcire 

jacitu  pratfnt*  T.  (being  the  defendant)  qubdjit  coraniy  ^c,  qftayurus  (Cw.  Cur.  {4a 

Ji  qmdprofc  kabeat  Cut  diccrefciatf  quare^  SfC,     So  as  by  the  writ  it  S^*  3^8.) 
appeareth,  that  the  defendant  is  to  be  warned  to  plead  any  matter 
in  barre  of  execution  ;  and  therefore  albeit  it  be  a  judiciall  writ, 
^et  becaufe  the  defendant  may  thereupon  pleade,  this  fcire  facias 

»  accounted  in  law  to  hee  in  nature  of  an  action  ;  and  therefore  r,,]  ton.  6.3« 

[a]  a  releafe  of  all  anions  is  a  good  barre  of  the  fame,  and  like*  18  £.  4. 7/ 

wife  a  releafe  of  executions  is  a  good  barre  in  sl  fcire  facias.    This  (8  Rep.  ia?.) 

-I  writ  was  given  in  this  cafe  by  the  ilatute  of  W.  2.  for  at  the  fj?*^^'? ***^*^ 

•  ^  J  common  law  if  the  plaintife  had  furceafed  to  fue  execution  w!s.  ci^*^  ' 

by  /Em  facias^  or  levari  facias,  a  yeare  and  a  dayi  hee  had  been  ski).  997J 

driven  to  his  new  originafl.  S98.  JS  £.'$. 

Xi.  Lib.  S.  fol. 

"*  Ceo  bien  poet  ejlre  dU  aaion.*"    Here  is  to  be  obf«rved,  that  Her4'r^''l!f« 

every  writ  whereunto  the  defendant  mayplead,  bt  it  origixiaUor  Fietaii.f! 

judiciall,  is  in  law  an  aflion.  cap.  if. 

•  «  fmhtrfi  U  defendant  poit  rien  iier  fur       +  •f  A  not  in  L.  and  M.  nor  Roh. 
^  U  ftoMfe  n'aviro^'tmer,  L.  aid  M.       Xitpw  added  L.  aoJ  M  and  Roh. 
iodRolu 
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Lib,  3.     Cap,  8.         Of  Releafes.  Se6l,  506,  507. 


Sea.  506. 


JPT  jco  crof/y  que  en  tin  fcire  facias      A  N  D  I  take  it  that,   in  a  frh 
hors  d^un Jine.y  unre/easde  touts    "^J'arias  upon  a  fine,  a  releale  c 


•tre 
of 
manners  d^aclioHS  ejt  bon  plee  en    all  nutTuier  of  actions  is  a  good  pica 
barre.  i»  btirrc. 


ThiB  upon  that  which  hath  been  faid,  is  evident  of  it  felfe. 


Se6t.  507. 

1  ^£  S  lou  home  recovera  debt  o?«  TJUT  where  a  man  rocovereth  debt 
■^       damages^  et  eji  accorde  perctiter  or  damages,  and  it  is  agreed  be- 

enx  que  lep/aintije  f  nefuera  execu—  twccne  th^in  that  the  plaintife  fliail 

tionydonquesil covient que le plaintife  not  lucexecution,  then  it  liehoveiU 

J\nt  un  releas  a  luj/d^  touts  muutrs  that  the  plaintife  make  a  releafe  to 

d^ executions  J.  him  of  all  manner  of  executions. 

•*    TL  coxicnt**    Albeit  Littleton  here  faith,  hee  ought  or  ir.uft,  kc. 
yet  there  bee  other  words  which  will  releale  an  execution 
without  exprefle  woids  of  a  releafe  of  execution. 

19  II.  6. 4.  ^^  ^^^  '^^^^  releafe  all  fuites,  the  execution  is  gone  ;  for  no  man 
2d  H.  6.  i'xc-  Ciui  have  execution  without  prayer  and  fuit,  but  the  king  only;  and 
cutieirt  7.  Li.  8.  therefore  if  the  king  rcleafclh  all  fuites,  it  is  no  barreof  his  exe- 
i».  153.  Ed.  cution,  becaufe  in  the  kind's  cafe  the  judges  oucht  to  award  exe- 
Vid  i'*rnoke  tit.  cution  ex  qyicio  without  'Xixy  iuitc  ;  but  a  rtledie  of  executions  doth 
Releafes,  C?.  barre  the  king  in  that  Ci^e.  And  fo  note  a  diverfit)'  between  a  re- 
leafe of  all  adions,  and  a  releafe  of  all  fuites. 

S6  H.  6.  tif.  ^**  if  ^1^^  hoiiy  of  a  man  be  taken  in  execution,  and  the  plaintife 

Kxecuiiou  7,       releafeth  all  actions,  yet  fliall  he  remaine  hi  execution ;  but  if  be 

releafe  all  debts  or  duties,  he  is  to  be  difchargcd  of  the  execution, 

becaufe  the  debt  or  duty  it  felfe  is  difcharged. 
so  Afl:  p.  7.  In  the  fame  manner  if  execution  be  fued  upon  a  recognizance  by 

^^^*^.^'^-^'^    f/t-gi/,   and  the  conufee  by  deed  make  a  defeafance,  that  if  the 
^         *'*    *  '^     conufor  doth  fuch  an  a6l,  that  then  the  recognizance  fhall  be  voide ; 

by  this  the  execution  is  difcharged. 

20  H.  6.  ubi  So  it  is  if  judgement  be  given  in  an  aftion  of  debt,  and  the 
lupra.                 body  of  the  defendant  is  taken  in  execution  by  a  capias  ad  fatlsfa- 

ciendtimy  and  after  the  plaintife  releafeth  the  judgement,  by  this  the 
body  fluU  he  difcharged  of  tlie  execution. 

If  tli€  plaintife  aiter  judgement  releafe  all  demands,  the  exe- 
cution is  difcharged,  as  Ihall  appcare  by  that  which  next  hereafter 
(hall  be  faid. 
^OH  6-fi  '^  -^.  be  accountable  to  J5.  and  B.  releafeth  him"  all  his  duties, 

"^^f  Paftor.         this  is  i^  barre  in  an  a^^hon  of  account,  for  duties  extend  'to  things' 

certaine,  and  what  fliall  fall  out  upon  the  account  is  incertainc  ;  and 
albeit  the  Latine  word  is  debitUy  yet  duties  doe  extend  to  all  things 

.      '  .        dw 

t  ntfuira  exicution^erroit  9ufit  d^a8knt       X  Vc*  added  Li  and  Mii 
L.  and  M  and  Rub. 


Lib*  3- 


Of  Releafes. 


Sea,  508^ 


due  tbat  Is  ccrtainc,  and  therefore  difchargclh  jud^^ements  in  per- 
loQulI  ticlioiis,  iizul  exc'cutioits  alio. 


[291.  b.] 


Sea*   508- 


JTI'-Eilf,  /i  home,  tehffa  a  ttn  outer 
touts  manners  "*  rfe*  (kmandsy  ceo 
Bit  te  phts  me f tor  rtleaje  f  a  /uj/  a  que 
le  relcetfe  eji  faity  J  que  i I  poet  aver, 
tt  p>us  ttrera  u  Jon  uvanfage.  Car 
per  tiel  releofe  de  touts  man  nets  §  de 
demamUf  touts  Ttianers  (Inactions  rca/s, 
petf'onalsy  ct  actions  d\ippeate,  font 
ti/es  ei  tjtihtcU,  et  touts  manners 
d'executionsjbnt  ale$  et  extincts. 


**  J^OUTS  manners  de  demands: 


ALSO,  if  amartrele^ife  to  another 
'^^  all  inaner  oi  demands,  this  i^ 
the  bed  lelenfe  to  liiin  to  whom  the 
relcafe  i.s  made,  thiit  hee  can  have, 
a»ul  (hall  enure  molt  to  his  ad  van* 
tai:ci  For  by  liich  reicafe  of  all 
niaancr  of  demands,  all  oianer  of 
actions  reals,  peri'onails,  and  adlioiis 
of  a{i[>eale,  are  taken  away  and  ex- 
tinct, and  all  manner  oFexecutious 
arc  taken  away  aud  extiiKft* 


"  Demanded*  Dttna/fditm,  is  a  word  of  art>  and  in  the  under- 
fiaiidiQg  of  tlie  common  law  is  of  fo  large  an  extent,  as  no  other 
one  wtird  in  the  law  is,  unlclfc  it  be  clamettm,  whereof  iMttcton  mak- 
eth  mention.  Sett,  445.  And  here  is  to  be  obferved,  that  there 
liee  two  kriide  of  demands  or  cluir.i^s,  Viz.  a  demand  or  claime  in 
deed,  and  a  t)eniand  or  cJaime  in  law  ;  or  an  expreilc;,  and  an  im- 
plied demand  or  clmme.  Llttlvton  here  putteth  examples  of  both  : 
end  Itrfi  he  ^peaketh  of  reall  a<Llions,  wherein  hee  that  bnngeth  his 
Mction  m;iketh  his  demand,  and  therefore  hee  is  properly  called  a 
d<-iu  uidanr  \  uiid  jiee  that  defendeth  is  called  tenant,  becaufe  het  is 
tcntnt  ot'  tiie  iVeehohi  of  the  land. 

Of  demandb  i»iipl.ed,  or  in  luw,  Llttttton  putteth  examples :  Firf^, 
of  all  ii^ltons  perfomds  :  fccondly,  of  appealcs :  tor  in  both  thole 
cafes  he  that  hringetli  the  i'uit  is  called  pLtintife,  and  iK>t-dcmaiid- 
smt,  and  he  thai  defendeth  is  called  dele ndaiit.  Thirdly,  of  exe- 
cutions. Fourthly,  of  title  or  right  of  entry,  eyther  by  force  of  a 
condition,  or  by  any  former  right,  which  meerely  is  a  demand  or 
claime  in  law  ;  but  olherwife  it  is  in  the  king's  cafe.  Fifthly,  of  a 
rent  fervice,  rent  charge,  common  of  p;A(lure,  &c.  which  alio  a-e 
xct*ere  demands  or  claimes  in  law.  (1)  All  which  LittlvtoH  here,  and 
In  the  two  next  Sections  following,  putteth  hut  for  examples ;  lor 
by  the  releafe  of  all  demands,  other  things  alfo  be  releafed,  as  rents 
feck^  all  mixt  acVions,  a  warranty  which  is  a  covenant  reall,  and  all 
otl>er  covenants  rcidl  and  perfonall,  eflovers,  all  manner  of  com- 
mons and  profits  apprendcr,  conditious  before  they  be  broken  or 
performedi  or  after,  annuities,  rccogni2anc^s,  flatutes  merchant 
or  of  the  ftaple,  obligations,  cootra46>  &c.  ars  releafed  and  dif- 
charged(2). 


(5  Hep.  56.  a.) 
(Cro..Tsic.  Gt8.> 
(Sid.  141.) 


Lit.  See.  443. 
Bra^t  li.  l.Cup. 
10.  PI.  Com. 
Sieili'si  citfe. 

(8  Rop.  AIU 

fiil  161.) 


(9  Cm.  487,) 
:i»  J}.  8.  tit. 
Rt'lcsif.  Br.  9. 
6H.  7.  li. 
VJ  II.  6.x  4. 
20  Afl*.  PI.  .5. 

40  k:  a.  •t. 

4\)  E.  :3.  7.  K 
SO  Aff.  PI.  (i. 
14  H.4.  8. 
i:JK.«?.  nf. 
Avnw.  89.    Lib. 
8.  To.  1  ')3.  Ed. 
AhliHm'd  cafr. 
Lit  170.  beet. 
718. 
D\er.5.  £1.  ^17. 

(Cro.Juc.  170, 

171.) 

(lURcp.51.b.) 


*  ik  not  in  L*  and  M.  nor  Roh. 

f  «  iiy — ^  ffiuji  L.  and  M.  and  Roh, 

(i)  [Sec  Note  t50.] 


(  que  ilt  not  in  L.  arul  M.  nor  Rob. 
§  di  not  in  L.  and  M.  nor  Kolu 

{»)  [S«€  Note  151.] 


Lib«  3.    Cap*  8 


Of  Releafe5. 


Sea.  50Sr-.5Il 


(10  Rep.  47,) 
(1  Lev.  99.) 
(5  Lev.  f74.) 

JTT  fi  home  ad  title  de  entry  en 
^  afcuHS  terres  on  tenements^  per 
titl  releaj'efon  title  ejl  ale. 

jl  Sed  quaere  de  hoc ;  car  Fitz- 
James  chiefe  jujlice  de  Engleterre 
tient  le  contrary y  pur  ceo  (fuc  entre  ne 
pott  propoment  ejlre  dit  demande, 
P.  19  H.  8*- 


Sea.  509- 


A  N  D  if  a  man  hath  title  of  entry 
•^^  into  any  lands  or  tenements,  by 
fuch  a  releafe  his  title  is  taken  away. 
Sed  quare  de  hoc ;  for  Fitx- James 
chiefe  juftice  of  England  holdeth  the 
contrary,  becaufe  an  entrie  cannot 
bee  properly  laid  a  demand. 


54  H.  8.  ti^ 
Rrleaf.  B.  9. 
ChauQce^'scafe 
Lib.  8.  fo.  I:i3. 
Ed.  Aitbam't 
'cafe. 


u 


rpITL  E."    Here  title  is  taken  in  the  largeft  feufe,  in-  r2Q2.  a.] 
•^    eluding  right  alfo.  L  y   *    ' 


«  (( 


Sed  quicre,  &c."    This  is  an  addition,  and  no  part  of  Lit* 
tleton,  and  the  opinion  here  cited  cleercly  againft  law. 


Sea.   510. 


TpT  fi  home  ad  refit  fervice  ou  rent 
■^  charge^  ou  common  de  pa/lure, 
Bfc.  per  tiel  releafe  de  touts  manners  de 
demaundsjait  al  tenaunts  de  la  terre 
dont  le  fervice  ou  le  rent  ejl  i(fuant,  ou 
e7i  +  que  le  common  eji,  leJervicCf  le 
rent,  et  le  con^on,  eji  ale  et  extind, 
S^c. 


AND  if  a  man  hath  a  rent  fervice 
•^^  or  rent  charge,  or  comn/on  of 
pailure,  &c.  by  inch  a  releafe  of  all 
manner  of  demands  made  to  the  te« 
nants  of  the  land  out  of  which  the 
fervice  or  the  rent  is  ifitiing,  or  in 
which  the  common  is,  the  fervice, 
the  rent,  and  the  common,  is  takei\ 
away  and  extinft,  8cc. 


This  upon  that  which  hath  been  fiid,  ueedeth  no  further  explication. 


Sea.  511. 


TTEMy  fi  home  rclcffb  a  un  auter 
•^  touts  manners  dc  quarrels^  ou  touts 
controverfu'S  ou  debates  enter  rwx,  At. 
f]uacre,  a  quel  matter  et  a  quel  effect 
iiels parols  foif  extendont,  S^'c. 


ALSO,  if  a  man  rcleafeth  to  an- 
other  all  manner  of  quarrels,  or 
all  controverlies  or  debates  bctweene 
them,  &C.  (lurtre,  to  what  matter  and 
to  what  cnci!:^  fuch  words  fliall  ex- 
lend  thenifelve3.  Sec. 


40  E  3.  47.  b.  ''  QUARREL  S;'  Querda,  n  querendo.   This  properly  conccm- 

Ed.Althara*!  ^c*  ^^^^    peribnall    actions,    or  mixt,    at  the  higheft;    for  the 

35  h"  8*.  Dier  pi^^i^^^^^®  i^  them  is  calkd  qutrcnsy  and  in  moft  of  the  writs  it  isfaid, 

57.   '  qnmtur. 

9E.4.44. 

II  This  paragraph  not  in  L.  and  M.  nor        f  emi^^ucUe  ttrrt^  L.  and  M  and  Ruh. 
Roll. 


-1 


Lib.  5. 


Of  Releafes. 


SeGt.  S 1 2. 


queritur.    And  yet  if  a  man  releafe  all  quereUs  (a  man's  deed  being  (9  Rep.  5t.) 

taken  mod  ftrongly  agunft  himfelf)  it  is  ai  beneficiall  as  all  anions ; 

for  by  it  all  anions,  reall  and  perfon^Ul,  are  releafed.    And  by  the 

releafe  of  all  quarrels,  all  caufes  of  anions  are  releafed  thereby,  al*  59  H.  6,9. 

belt  no  adion  be  then  depending  for  the  fame. 


"  Quarrels,"    Controverfies  and  debates  are/v/iontma,  and  of  one  Lib,  8.  fol,  iss. 
figniScation.     Litis  nomcn  omnem  a^iiontwjigiiijicat^jive  in  rem,  Jive  AUhniu'sc»fc. 
inperfimamjit*     If  a  man  releafe  omites loqucias,  it  is  as  large  as  w^^'b  IS*"'.' 
omnes  a£tiones  ;  for  omnis  nQio  ejt  loqaela^  and  it  extendeth  as  well  *  ^ 

to  anions  in  courts  of  record,  as  bafe  courts  ;  for  the  writ  of  error 
faith,  m  recordo  et  procejii,  SfC.  loquela  qucefuit  inter,  S^c.     And  fo 
the  writ  of  falfe  judgement  faith,  recordari  facias  loquelam,  where 
the  judgement  was  given  in  the  county  court.     Omnu  exadiones  ^  £%%« 
feeme  to  be  large  words ;  for  exaHio  derivatur  ah  exigettfiOf  and  exi'  13  r.  j|  Avaw- 
gere  fignifieth  to  enquire  or  demand.  rie  89. 


Sea.  512. 


TTEM,  fi  home  per  fan  fait  foit     A  ^SO,  if  amanbyhis  deede  bee 
X    -ri.-_-^    -  —    ^.A — *^2 —  bound  to  amother  in  a  certaine 

fumme  of  money,  to*pay  at  the  feaft 
of  Saint  Michael  neitt  enfuing,  if  the 
obligee  before  the  faid  feaft  releafe 
to  the  obligor  all  adlions,  he  ftiall 
be  barred  of  the  duety  for  ever,  and 
yet  hee  could  not  have  an  action  at 
the  time  of  the  releafe  made. 


oblige  a  un  outer  en  certaine 
fwmme  de  money,  a  payer  alfeajl  de 
«S.  Michael  procheln  enfuant,  *  ft  le 
•bligee  devant  le  dit  feafl  relefj'a  al 
cbbgor  touts  afiionsy  il  ferra  barre 
del  dutie^a  touts  temps,  etuncoreil 
ne  puiffint  aver  a£lion  al  tempi  de 
releajefait. 


fono   kl**  J?  E  LESS  A  al  obligor  touts  aahns,  ^c."    ITie  rea-  (Dyer  507.  t. 

ing  meerely  in  adion ;  and  therefore  albeit  no  adion  lyeih  for  the  ^*  ^^    *^^' 
debt,  becaufe  it  is  debititm  in  prtcfenti,  quamvisjit  folvcndum  infu"  ij  h.  4. 4t.  43. 
turo,  yet  becaufe  the  right  of  a£tion  is  in  him,  the  releafe  of  all  (9  Rep.  37,  sa! 
actions  is  a  difcharge  of  the  debt  it  felfe.    [0]  And  fo  may  an  execu*-  *  I"J'.^^®*) 
tor  before  probate  releafe  an  adion ;  and  yet  before  probate  he  can  •  y,""*B  ^*' 
have  no  a^ion,  becaufe  the  right  of  the  action  is  in  him,  and  fo  it  j^^er  Middleum 
was  adjudged.  And  fome  fay,  that  an  ordinary  may  releafe  an  adion,  &  Rinnoc. 
and  yet  he  can  have  none.     But  if  a  man  by  deed  doth  covenant  to  18  H.  6.  t3.  b. 
build  an  houfe  or  make  an  edate,  and  before  the  covenant  broken;  9rft^°°*n*T' 
the  covenantee  rcleafeth  to  him  all  adlons,  fuits,  and  quarrels,  this  broke*!! o^e  ot* 
doth  not  difcharge  the  covenant  it  I^lfe,  becaufe  at  the  time  of  the  WrOon. 
releafe,  nihil  fuit  dehitum,  there  was  no  debt  or  duty,  or  caufe  of  5  Eli2,Dier.tl7, 
a^ion  in  being.     But  in  that  cafe  a  releafe  of  all  covenants  is  a  good  Althmm'*  c«i*e 
•difcharge  of  the  covenant  before  it  be  broken.  (io*Ile^''51  b 

1  Rep.  112.  b.     2  Cro.  222.  571.    Sid.  85.     Hob,  ejfi.) 


^  Cfr^  added  L.  and  M.  and  Rob* 


Lib*  3.     Cap.  8.  Of  Releafes.  Seft.*  513,  514. 


Se6k.  513. 

Ji^ESji  home  Itffa  ferre  «  un  aiu  "RUT  if  a  man  lettcth  land  to  an* 

^^-^  ter  pur  tttrrM  d^un  any  rendrmt  ^^  other  ^or  a  yeare,  to  yeeltl  to  him 

«  hiy  alfea/l  de  S.  Michael prochtin  at  the  fraft  of  S.  Mich,  next  infinng 

^iffaant  405.  ei  puis  devant  mefme  le  405.  and  afterwards  before  the  fame 

jeaji  il  relejj'a  at  lejjee  touts  a6is,  unrore  tieaft  hee  releai'eth  to  the  leflee  all  ac* 

cpres  mejme  iejea/lil  avera  att  de  tions,  yet  after  the  fame  feaft  hee  (hall 

aebt pur fiOHpatfment deles 40 s.iueni  have  an  at^tion  of  debt  for  the  non 

ohjiant  U  dit  releas.    Stude  caufuiu  payment  of  the  40  5.  notwithftanding 

diverlitatis  euter  les  deux  cafes.  the  faid  releale.  Stude  cattfam  divei- 

Jitaiis  betweeue  thele  two  cafes. 

^ H. 7. 5. «i  **  J>ELE^SE  touts  aOimsJ*    This  releafe  (hall  not  barre  the 

(8  Rep,  153.)  lefibr  of  his  rent,  hecaufe  it  was  neither  dthitnm  noT/vivntdum 

4a  £.3.  8.  at  the  time  of  the  releafe  made;  for  if  the  land  be  evicted  from 

ir  H.  6.  26.  the  leiTee  before  the  rent  become  diie,  the  rent  is  avoyded;  tor  it  is 

^^  l4(f  ''^^°^-  to  be  paid  out  of  the  profits  of  tlie  land,  and  it  is  a  thing  not 

meerely  in  aftion,  becaufe  it  may  be  granted  over.     But  the  Icflbr 

4\jlv  67  before  the  day  may  acquite  or  Feleal'e  the  rent.     But  jf  a  man 

I;'.  n!b.  iSl.a.  be  bound  in  a  bond  or  by  contract  to  aiiother  to  pay  a  hundred 

Cro.  J  ic.  50^.)  pounds  at  five  feveral  duiee,  he  (hall  not  hav^  an  action  of^ebt  be- 

.ioE.  3.  13.  b,  tore  the  la  ft  day  be  paCt :  and  fo  note  a  divcifity  betwcenc  duties 

^1  S  9  ^'  wliich  touch  the  reahy,  and  the  meere  pjeifonalty^     liut  if  a  man  be 

4:«ition  137"'  bouucl  in  a  recognizance  to  pay  a  hundred  pound  at  five  feverall 

J6E.2.  ib/lSS.  dayes,  prefently  after  th^  firft  day  of  payment  he  fliali  have  exe- 

%6E.3.  Scire  cution  upon  the  recogni^imce  for  that  fumftie,  and  ihall  not  tany 

*"5-  *•  ^;  ^^-  ^'  till  the  laft  bee  part,  for  that  it  iB  hi  the  nature  of  feverall  judger 

Th\e^   i^)^  mentis     And  fo  note  a  iliverfity  l)etwoen  a  debt  due  by  recoj^ui^ 

i  Mar.  Act.on  2ance,   and  a  debt  due  by  bond   or  conrrajt^l.     And  fo  it  is  of  a 

i'lirlecarc  coveiiaot  or  promife,  after  the  firft  default  an  action  of  covenant, 

Hr.  108.  or  an  action  uf  on  the  cafe  doth  lie,  for  they  are  ieverall  in  their 

f  M^*!*!?T^^^^  nature.     Laflly,  note  a  diverfity  between  debts  and  covenants,  or 

Lib.  4.  fol.  94-  -i- 

^ladeN  cafe.         promijes, 

Li.  5.  fo.BLb.         If  a  man  hath  ^  annuity  for  ^erme  of  yearee,  or  for  life,  or  in 

Forde'*  caic,       fee,  and  he  before  it  be  behind  doth  releafe  all  anions,  this  (hall 

5l»  H.  6. 28-  b.     not  releafe  the  anmiity,  for  it  is  not  meerely  in  adion,  becaule  it 

tlU.4  13  ^^^y  ^^  granted  over. 

1«  R.  «.  Rcieafe  «9.     (Soc  Ma  13.     Bend.  57.    Oro.  Kliz.  807,     Cm.  C'n^.  541. 

Cm.  El.  118.  2  Leo.  107.  2  Cro.  dO-k  Cro.  El.  776.         4  llcp.  £?4. 

Litl«  lUpu  61.  S.  C.     $  Saaod.  SC>7,    3  Mud.  1»3.    &  C.  S«ik.  65.) 


Sea.  514.  [29$-^] 

TTE  My  ou  home  voile  fuer  brief ede  A  LSO,  where  a  man  will  fbe  a 

■^  droit,  il  covient  que  il  counta  del  "^^  writ  of  right,  it  behoveth  that  h« 

Jeifinde  luyyoudefes  ancejlorsjet  auxy  countetii  of  the  feifin  of  hinafelte,  or 

^ue  lefeijin/uil  en  temps  de  mefme  le  of  his  anceftors,  and  iilfi>  tha^t  the 


ro^t 


icifm 


Lib.  3. 


Of  Releafes* 


Se6l.  514. 


ro}f,  co)ne  il  counta  en  Jon  count.  Car 
cejl  un  ancient  lei/  uje^  come  appiert 
per  le  report  d^unplee  en  Ic  eire  de 
Nottingham  *,  titulo  Droit  en  Fitz- 
herbert,  cap.  26.  en  tieljorme  que 
enfuift.  John  Barre  port  Jon  brief  ede 
droit  envers  Reynold  de  Affin;*ton^  et 
demaunda  certaine  tenements,  Sfc.  f  on 
le  mife  eft  joy ne  en  le  bank,  et  origin- 
all  et  le  proces  fueront   demandes 
(levant  jufitceserrantfy  ou  les  parties 
riendrontj  etles%  12  chivalersjieront 
lour  ferement  fans  challenge  des  par- 
iiis,  d' eft  re  allowes^  pur  ceo  que  elec- 
tion  fuit  Jait  per  afteut  dts  parties^ 
ove  les  quater  chivalers,  et  lejerement 
fuit  tiel :  Que  jeo  verity  difre,  i;c. 
lequel  11.  de  A.  ad  plus  mere  droit  a 
tener  les  tenements  que  John  Barre 
dtmanda  vers  luy  per  fon  brief e  de 
droit,  ou  John  de  aver  eux,fecome  il 
deniaundj  et  pur  rien  dirra  que  le 
verity  ||  ne  dirra,  jicame  moy  ayde 
DieUf  Sfc.fans  dire  a  lour  efcient,  Et 
iielferementferrafait  en  attaint,  et  en 
bat  Utile,  et  %en  leygager,  car  eux  mit* 
tontchefcun  chofe  ajine.     Mes  John 
Barre  cciinta  detfeifin  d'un  liafefon 
ancefter  en  temps  )e  toy  Henry,  et 
Reynolds furlemifejoynttendift  demy 
mark  pur  le  temps,  Sfc*    £t  fur  ceo 
Herleju/iicefdit  al grand  affifef  apres 
ceo  que  i/s  fueront  charges  fur  le  mere 
droit,   Fous  genteSy  Reynold  donaft 
demy  marke  al  roy  pur  le  temps,  ^  al 
entent  que  fi  4*  vous  troves  que  raun- 
cefter  ♦•  John  nefuit  pasfeifie  en  le 
temps  que  le  demaitndant  ad  coimt, 
tt  vovs  fCenquires  plus  avajit    del 
droit ;  et  pur  ceo  vous  nous  dires,  /e* 
quel  I  'avncefter  John,  Rafejper  nofme, 
fuitfeifte  en  temps  le  roy  Henry,  come 
il  ad  count,  ou  ?ion.  Etfi  vous  troves 
que  il  nefuit Jeijie  en  eel  temps,  vous 
u* enquires  ntent  pluis;   et  ft  vous 

troves 


*  tiiuto  Drois  in  FuzJberhert,  C4^*  zi.  n«t 
Id  L.  and  M.  noi-  Roh. 

t  •«  not  in  L»,  and  M«  nor  Roh* 
t  IX  not  in  L.  ind  M.  nor  Roh. 
B  ne^to^  L.  and  M.  and  Roh« 
§  XV— /fy  L.  and  M.  and  Rob« 


feifin  was  in  the  Qimek inch's  time,  as 
lie  pleadeth  in  his  plea.    For  this  i^ 
an  ancient  la w.ul'ed,  as  appcareth  by  • 
the  report  of  a  plea  in  the  eire  of 
Nottingham,  lit.  Droit^  in  Fitzher^ 
bert,  cap,  26.  in  tliis  forme  following. 
John  Barre  brought  his  writ  of  right 
againft  Reynold  of  Jfjington,  and 
demanded  certaine  lands,  &c.  where 
the  mife  is  joyned  in  banke,  and  the 
originall  and  the  procelle  were  fent 
betore  theju  dices  crrants,  where  the 
parties  came,  and  the  twelve  knights 
were  fworne  without  challenge  of 
the  parties,  to  be  allowed,  becaufe 
that  choile  was  made  by  aiTent  of 
the  parties,  with  the  foure  knights, 
and  the  oath  was  tliis  :  That  I  fliall 
fav  the  truth,  &c.  whether  12.  of  A* 
hath  more  meere  right  to  hold  the 
tenements  which  John  Barre  de- 
manded! againil  him  by  his  writ  of 
right,  or  John  to  have  them,  as  hee 
demandeth,  and  for  nothing  to  let  to 
fav  the  truth,  fo  helpe  mee  God,  &c. 
without  faying  to  their  knowledge. 
And  the  like  oath  (hall  bee  made  ia 
an  attaint,  atid  in  battaile,  and  in 
wager  of  law,  for  thefe  doe  bring 
every  thing  to  an  end.     But  Joht^ 
Barre  counted  of  the  feifin  of  one 
Ralfe  his  anceflor  in  the  time  of 
king  Henry,  and  Reynold  upon  the 
mife  joyned  tendreahalfe  amarko 
for  the  time,  &c.    And  hereupon 
Herle,  jullice,  faid  to    the  grand 
aiiife  after  that  they  were  charged 
upon  the  meere    right,  You  good 
men,  Reynold  jjave  halfe  a  marke 
to  the  king  for  the  time,  to  the  in« 
tent  that  if  you  find  that  theanceitor 
of  John  was  not  feifed  in  the  time 
that  the  demandant  hath  pleaded^ 
you  (hall  enquire  no  further  upoa 
the  right;   and  for  this,  you  thai 
tell  us,  whedier  the  anceiior  of  John 

(JtalJ^ 

^  at  emfent^'^  c€0  firt,  h*  tnd  M.  and 
'  Roh.  and  in  MSS. 

4.  veus — beme^  L.  «nd  M.  mnd  Roh. 
**  John  noi  ill  L.  and  M.  nor  Roh. 
f  t*  «e«/«pi0ari  U  and  M.  Mwl  Rohi  aiJ. 
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troves  que  il  fuit  Jeifte^  donques  eri" 
quires  oujler  del  ♦  brief e.  Kt  puis  le 
ground  ajjife  reviendroit  ove  lour 
verdidf  et  aifont,  que  Rafe  f  nejuit 
pas  feijie  eti  temps  le  ro^  H.per  que 
Jwi  agard  que  llepiold  titudroit  les 
tenements  vers  luy  dema/tdes,  a  luy  et 
Jes  keires  qidtes  de  John  Bane  etfes 
keires  a  remnant.  Et  John  en  le 
fnercie,  Sfc.  Et  le  caufe  pur  que  jeo 
aye  monjlre  icy  a  toy^  mon  JUs^  cefi 
jilee,  ejl,  pur  prover  le  matter  prece- 
dent que  eft  dit  en  brief e  de  droit j  S^r. 
car  ilfembleper  ceftplee^  que  ft  Rei- 
nold  n^avoit  pas  temue  demy  marke 
pur  enquirer  del  temjis,  S^c.  donqties 
le  graund  ajjife  duiffoit  eftre  charge 
tantfolement  del  mere  droit,  et  nemy 
del  pqffeJIion,  S^c,  J  Et  iffint  que 
touts foits  en  briefe  de  dfoityfi  lepof^ 
fejfion  dont  le  demandant  countafoit 
en  temps  le  roy,  come  il  avoit  counte, 
donques  le  charge  del  grande  affife 
ferra  tantfolement  fur  le  mere  droit, 
content  que  le  poffej/ion  fuit  encounter 
le  ley,  coine  it  eft  dit  adevant  en  ceft 
chapter,  S^c, 

demandant  counteth  bee  in  the 
king's  time,  as  hee  hath  pleaded,  then  the  charge  of  the  ^rand  affiie 
ihall  be  only  upon  the  meerc  right,  although  that  the  po0eflion  were 
againft  the  law,  as  it  ifi  faid  before  in  this  chapter,  8cc. 


(Ralfe  by  name)  were  feifed  in  king 
henries  time,  as  he  hath  pleaded,  or 
not.  And  if  yon  find  that  he  was 
not  feifed  in  this  time,  you  (ball  en* 
quire  no  more;  and  if  you  find  that 
he  was  feifed,  then  you  (hall  enquire 
further  of  the  writi  And  "after  the 
grand  affile  came  in  with  their  ver- 
dioi,  and  faid,  that  Ralfe  was  not 
feifed  in  the  time  of  kmg  Henry, 
whereby  it  was  awarded  that  Rey- 
nold (hould  iiold  the  tenements  de<r 
manded  again(bhim,  to  him  and  his 
heires  quite  of  John  Barre  and  his 
heires  to  the  remnant.  And  John 
in  mercy,  &c.  And  the  reafon  why 
I  have  Ihewed  to  thee,  my  fon,  this 
plea,  is,  to  prove  the  matter  prece- 
dent which  IS  faid  in  a  writ  of  right; 
for  it  feemeth  by  this  plea,  that  if 
Reynold  had  not  tendered  the  halfe 
marke  to  enquire  of  the  time,  &c, 
then  the  grand  alTife  ought  to  be 
charged  onely  to  enquire  of  the 
mecre  right,  and  not  of  the  polTcf- 
fion,  &c.  And  fo  alwayes  in  a  writ 
of  right,  if  the  poflTeffion  whereof  the 
demandant  counteth    bee    ii 


(Ant.  279.  a.) 
for  the  time  of 
limitiitioB,  fee 
the  iiacute  of 
39  H.  8.  cap^  S. 
Vide  Sea.  170. 
<8Bfp.  65. 
Hub.  S40.) 
J".  N.  B.  30.  ■. 
p  £.  3.  Sn 
JLi^U.  i}f.  a. 


"    TL  covieat  que  il  counta  del  feifin  de  Ivy  ou  de  fes  auncejlors" 
For  if  neyth^r  bee  nor  any  of  his  anceftors  were  feifed  of  the  • 
land,  kc.  within  the  time  of  limitation,  he  caouot  maintaine  a  writ 
of  right  ^  for  the  feifin  of  hipn  of  whom  the  demaundant  himfelf*  ^ 
purchafed  the  land,  4cr  availeth  not. 
A^d  fo  it  i9  in  a  writ  of  right  of  advowfon, 

**  Anjfjf  qve  le  feifin  fuit  en  temps  de  mefme  le  roy  come  il  covnta*' 
Hereby  it  appeareth,  that  not  oncly  a  feifm  (as  hath  beene  faid)  is 
requifue,  but  alfo  that  the  fei(ia  b^  bad  in  th^  time  of  the  faint 
)cing,  according  to  his  count, 

<'  Report/*  commeth  of  the  Latine  word  ReportarCj  ^  re  etporto, 
id  c/?,  refcrre,  d  re  etfero.  And  in  the  common  law  it  fignifietb  ^ 
pubiikerel^jtion,  or  a  bringing  againe  to  memory  cafes  judicially 
argued,  debated,  refolved,  or  adjudged  in  any  of  the  king's  courts 
of  juftice,  toffetber  with  fuch  caufes  and  reafons  as  were  delivered 
by  the  judges  of  the  fame }  and  in  this  fenft  J4ttlcton  ufeth  tb9 
word  in  ^is  place* 


*  Mifi-m-JroU,  L.  and  M  and  Roh. 

f  jy  oot  in  L.  and  M,  nor  Robt 


I A  not  ID  If.  and  M»  nor  Rob, 


Lib.  Sk 
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*  En  fe  nfe  A  Ifottingham.'*    Eire,  Iter.    Ari<!  il  (igtiifletfa  Ihe  (4  lafc  lt4^) 
toort  of  the  juftices  in  eire^  and  thereupon  they  tvere  ealled  Jitfii*' 
t201   b  1  **^'^*  itinerantef,  in  rei'pect  that  thte  ju(lic«s  reading  at 
I  9t>'    'J  Weftminfter  were  c&Wed  J ii/littarii  rejtdtntet,  and  were  much 
like  in  tbU  retp^d  to  the  juHieieB  bf  a&iile  at  this  day»  although  for 
tuthoritj  and  manner  of  pit>ceeding  (whereof  yoU  fhall  reade  [p]  iH  {p]  Mirror,  c«|h 
Ibe  ancient  authors  of  the  law)  farrd  different.     And  aB  the  power  2'  ^^^  3*  and 
of  the  jufticei  of  alfifes  by  many  a^  of  parliament  and  other  com-  jf^*  **»  *"^  "^ 
miffions  incrcafed,  fo  tliefe  juftices  itinterant  by  little  and  little  juftJcttfuEi^k 
vaiii/hed  away.    And  it  is  c^rtaine,  that  the  authority  of  juftlces  of  Glan?.  li.  9. 
ftHifes  itinerant  through  the  whole  realme^  ani  the  inititution  of  juf-  cip.  il.  la.  tr 
tices  of  peace  *m  every  county  beinjg  duely  performed,  are  the  mod  "P-  P"«o- 
wcellent  meancs  for  the  prefervation  Of  the  king's  peace>  and-qniet  ?"«".[«*  a  . 
iif  the  re^me»  of  any  other  in  the  Chriftian  World.  lib  St  ifi&cl 

FIetlKl.C8;l5.  &C;    4Ia3.S».    6£.d.S5.    fSfi.!l.!^l.    UH.7.kl 
Vide  Sea.  442*  U3,  S34. 

^  De  ^otHngham,^    This  fliould  bee  Norihampton^  according  to 
Uie  originall. 

This  report  whereOf  tittleiofi  here  maketh  mention>  you  (hall 
Ende  an  abftrad  of  it  ih  3  £.  3.  fmce  Litilelon^s  lime,  put  in  print  by  3  C.  3.  tit. 
FUzherbert  when  he  was  ferjant  in  11  H,  8.  and  is  not  in  the  Re-  DroiL  F.  2i» 
Aorts  or  bookes  at  large«    And  yet  here  it  appeareth,  that  they 
be  of  great  authority,  and  vouched  by  Litileloti  himfeliis  for  the 
proofe  of  a  tRaisnt  point  in  law.    And  hereby  it  alfo  appeareth  how 
neceHkry  it  is  to  leade  records  and  pleas  reported  or  recorded, 
though  they  w^re  never  printed.     For  thofe  and  the  like  records  . 
are  veritaiu  et  vetuJlatU  v^fiigh* 


[294.  ^] 


**  Tih  iroit  in  Fit2berb^rl>  *i6^  is  of  a  new  a()dition|  and 
therefore  though  it  bee  true)  yet  not  to  bee  allowed. 


"  £/  le  dnginat  et  te  proces  Juer^i  demdnde  Levant  jt{fiket  titne^  4  E.  1 41. 
'^rantt"    For  it  is  to  be  underftood   that  all  pleas  either  in  the  P«'erer»c»fc. 
really  or  perfonalty  that  were  begur.:se  ana  not  determined  before  ^'^^|  ^ 
juftices  in  eire^  were  adjourned  by  them  into  the  court  of  coounoa  Brafton  j^ 
plea*  Brijton/  V""^ 

"  iff  li  chivaiersjleront  lour  ferementfauni  challenge,  SfC.  pur 
**  ceo  que  le  ele^on  fuit  fait  per  ajjent  des  parties  ovc  tes  4  cAirdfcriv'' 
Here  are  foure  things*  to  be  obferved.  ^  f'  ^*  ^^' 

Firft,  that  omnis  coi{fenfM  toUit  crrorem^  and  againtt  bis  owne  ^i^^J^* 
eoiifefit  he  caanot  chaUen^^e  the  twelve,  99  K.  5w  1. 

44^3.6.    llH.6.13*    (Cro.  £1.^^) 

Secondly,  that  the  f<yttre  knightl  dehors  of  the  grand  affife  are  4  R  3.  Xlk 
hot  to  be  challenged,  lor  that  in  law  they  bee  judges  to  that  pur- 
^fe,  and  judges  or  jdftictt  casnot  bee  chellengod.  Anfd  that  is 
the  reafon  that  noblemen,  that  in  tafe  of  high  trea^  are  to  paiTe 
tipoa  a  peere  of  th^  realme,  camiot  be  challenged,  becaufe  tht^  are 
judg^  of  ciie  {a£t,  and  the  Magna  Vkarta  faith^  perjudkiumpariuiH  Hftgnm  CbsftS|. 

Thirdly,  that  thte  twelve  bfefort  aliy  idTettt  may  be  challenge^ 
iefere  the  fourt  knights  eleftors,  but  after  aflent  or  return  of  the  39  fi.  3.  f^ 
^aflenell  before  the  juilices,  there  ttiali  be  no  ehaUenge  to  tjae  panaeU  T  H.  i.  ||^ 
to"  Co  the  po]les» 

PourtUy, 

Vo^,  II,  » 
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%  H.  4»  MX  Fourthly,  if  there  he  not  foure  knights  for  eleQori  in  that  county; 

the  uext  to  them  in  that  county  (hall  h%  taken ;  ne  curia  regis  d^ 
€er€t  inJufiUid  exhibendd. 

*'  Sauns  cUns  a  lour  efcieni!'    And  here  it  appeareth,  that  %here 
the  judgement  is  finally  there  the  oath  of  the  grand  affife  or  jury  it 
ablblute,  and  not  to  th*lr  knowledge,  as  here  in  the  writ  of  fooj.  b  1 
light,  in  the  attaint,  and  in  wager  of  law,  for  the  judgement  \-  ^^'    '* 
in  eveiy  of  thefe  three  is  finall. 

Vj^e  Sed.  'I9dk  **  ^  ^\f^  d^joifne/^  Mife  is  a  word  of  art  appropriated  only  to 
)i  writ  of  rig)it,  fo  called  becaufe  both  parties  have  put  themfelves 
Vpon  the  meere  right  to  be  tryed  by  grand  affife  or  by  battaile : 

](gglllniiD.         ^^  ^  that  which  in  all  other  actions  is  called  an  iiliie»  in  a  writ  of 

right  in  that  cafe  is  called  a  raife«.  And  in  tliis  fenfe  Littleton  tak- 
eth  it  here.  But  in  a  writ  of  right  if  a  collaterall  point  is  to  be 
tryed,  there  it  is  called  an  KTue  ;   and  is  deriyed  of  this  vprd 

aSH.  8.ca.ll  ^m^tfm)i  becaufe  the  whble  caufe  is  put  upon  this  point.    It  i« 

3  £.  6.  ca.  SOw    ^j^q  taken  for  expences,  as  mifx  Sf  cu^agia.    And  fometime  it  fig- 

Aifieth  a  cuiiomary  grant  to  the  king,  or  lords  marchers  of  Wales 
by  their  tenants  at  their  firil  comming  to  their  lands. 

10  E  S  JO.  ^*  Tender  di  mdrke  al  royT    Mafter  Ijimhard  faith,  that  manaifit 

01  E.  3.  droit  .4*  niarca  Saxonici  Mancap.  7.  Meard  Nummus  30  valens  denariot^ 

11.  ft  £.  3. 17.  And  this  mearCy  now  called  a  marke,  being  an  old  Saxon  word,  is 

18  H.  8.  droit  the  caufe  that  England  mod  commonly  reckoned  by  markes.    Li' 

S*  ^\F^h   ^^'  ^'"^  Sasontcc  is  a  fnind^  d  pondo^  which  is  called  fo  untill  this  day. 

pIic«t.mboriim  Solidui^  qui  apud  tios  eft  pars  libra  ticejima^  denarios  per  id  temporit 

verbJ  Maucufr.  continebat  qumque^  nunc  d^odecim  ;  ojidfcilling  is  a  Saxo^  word,  and 

with  Us  ufed  to  this  day.   Pennye,  Saxonic^ penmg^  Latini  denarius; 

but  the  value  of  thefe  have  not  been  alwayes  one. 

F.  N.  R  31.  In  a  writ  of  right  of  advowfon  brought  by  the  king,  the  tenant 

c.  S     IE.  3.  fliall  not  tender  the  rft-marke,  becaufe  nullum  tempus  occurrit  regi^ 

^^t^^^l'A  AJL  ^^^  therefore  the  king  (hall  alledge,  that  hee  or  his  progenitor  was 

#  £.  3.  Ibid.  24.  ^^-^^^^  without  (hewing  any  time. 

•  -  » 

Mirror,  ca.  1.  "  ^"  attaint."  Attinfia  is  a  writ  that  lyeth  where  a  felfe  ver- 
$  17.  ciu  3.  de  did  in  court  of  record  upon  an  iflue  joyned  by  the  parties  is  given* 
Attaint,  ca-  5.  And  of  ancient  writers  it  is  called  bre^e,  de  conviQione  ;  and  is  dc- 
288  Im'hT  ^^^^  *^^  ^^^  JJarticiple  tinQus\  or  attin^us,  for  that  if  the  petty  jurjf 
992!  Brit.  ^fol.  ^^  attainted  of  a  &lfe  oath,  they  are  ftained  with  perjuiy ,  and  be* 
S4i!  245,  246,  come  infamous  for  ever ;  for  the  judgement  at  the  common  law  in  the 
fcc.  Flet.U.  5.  attaint  importeth  ei^hf  great  and  grievous  punifhments.  i,Quhi 
^  21.  &  ^-  amiltat  liheram  legem  imperpetuum^  tiiat  is,  he  fhall  be  fo  infiunous  as 
(3 'i^f£"ie3.'^  he  fhall  never  be  received  to  be  a  witnefife,  or  of  ai^  juiy.  a.  Qubd 
J22.>  forisfaciant  omnia  bona  Sf  catallafua,    3.  Quhd  ttrrm  ei  tdument^ 

in  manus  domini,regis  capiantur,  4.  QuSdusores  4*  Hberi  extra  do' 
musfuas  eficerentut,  5.  Qubd  damns fwt  proftrcntur.  6.  (lubd  or* 
bores  fuce  extirpetitur,  7.  Qubd  pratafua  arentur:  Ei  8.  Q^bicor* 
pora  ftia  carceri  mancipentur.  So  odious  is  perjui^y  in  this  cs^e  ift 
the  eye  of  the  common  law,  and  the  feverity  of  this  punilhinf  nt  is 
to  this  end,  ut  pcsna  adpaucos^  mdus  ad  omnes  perventgi^  for  there 
is  mifericordia  puniens,  and  there  is  crudelitas  parcens.  And  fee* 
itig  all  tzyals  of  reall,  perfonally  a^d  mizt  ai^oiis  depend  upoa 

tU 
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'  t)ie  oath  of  la  teeto,  prudent  antiquicy  iii/ii^ed  a  ftrange  aad  fevers 
f unifhment  upon  them,  if  they  were  attainted  of  perjury. 

Bat  fince  Iditiefan  wrote,  a  ftat'ute  hath  beene  made  in  initigation 
bf  tfae4bverity  of  the  common  law,  in  cafe  when  the  petite  jury 
is  attainted,  aad  therefore  iti  19  taken  by  equity.  For  where  the 
Iftatute  faith^  that  the  party  grieved  fhail  have  an  attaint  againft  the 
party  which  fliall  have  judgement  upon  the  verdid,  y^t  an  attaint 
fhatl  be  maintained  upon  that  Itatute  againft  the  executon  of  the 
party,  Eijic  defimUibus.  [o]  l^ut  fee  the  (latutes  and  anthorities  [a]  95  IT.  9* 
iiuoted  in  the  margent«    Only  I  thought  good  to  obferve  thr^  ^'  ^*    ^7^^i<> 

Firfl,  that  Ao  attaint  can  be  maintained  tfpoHlhis  IlatUte  hut  81.    3Mar!°^ 
between  party  and  party.  ibidem  Vi9. 

Seefondiy,  that  ho  conufance  can  be  granted  upon  any  attaint*  7^  1^1 'z-  ibid«m 
becanfe  all  attaints  are  to  be  taken  either  before  the  king  in  hi»  |^**    ^IJ?  o^ 
beochf  or  before  the  judicea  of  the  common  place,  aiid  in  no  other  4  Man  fb.  tzr! 
tourta,  fcc.  eo  H.  7.  5. 

Thirdly^  conFider  what  pleaB  may  bee  pleaded  in  an  attaint  by  42  £.  S.  26. 
force  of  this  aifi>  and  what  not  J;.^'-  ^-  i^-P* 

Mirror  CH.lyfS. 
•a.  3.  f  .  Cft.  5.  $  1.  Braaon  liK  &  141.  U  &  fow  ^(90.  S31.  Glanvil.  lib.  S. 
cap.  3<  4,  5.  lib.  &  ca  9.  Lib.  4.  ca.  1.  Bht.  fo.  40.  48>  43. 81. 175. 190. 
Fietaiib.  1.  ca.  39.  k.  Jib.  |.  cap*  49* 

'*  £11  baiiaile^"  Dudbm,  fnonomoehia^  and  it  ilgnifieth  in  the 
tommon  law  a  tryall  by  fiagle  fighti  by  battaile  or  combate,  mono* 

tnadda  (1).    [6]  And  in  the  writ  of  right  neither  the  tenant  or  [ft]4fi,^,4i^ 

demandant  fhail  light  for  themfelve8>  but  finde  a  champion  to  17E.3. 

fight  for  tbem:  becaufe  if  either  the  demandant  or  tenant  fliould  19H.  6. 35» 

be  flaine,  no  j\idgement  could  be  given  for  the  lands  or  tenements  30^*^*3 "^ib 

in  qneftion^     But  in  an  appede  the  defendant  (hall  fight  for  Ijiim-  29  K  3,  it! 

fclfe,  and  fo  ftiall  the  plaintife  alfo?  for  there  if  the  defendant  be  13  H.  4.  4.*' 

Haine,  the  plaintife  hath  the  effeA  of  his  fuite,  that  is,  the  death  Stnn.  174.  ITB, 

x>f  the  defendant^  the  order  and  folemnjty  wherof  you  may  reade  I'^p^'*'^*  ^^*^^* 

in  our  ancient  atxd  latter  bookesv    And  thia  the  law  did  inftitute  ^  y*  g  ^* 

When  the  tenant  fiiiled  of  his  witnelfes,  or  evidences,  or  other  3  h,  6. 55, 

proofesf  and  the  prefumption  of  law  i8>  that  God  will  give  viflpry  A'td.  It.  9.  fbr 

to  him  that  bath  right,  32.  b.  &  33.  b,  • 

^  JVIirror  ca»  4, 

**Lty^gerr  VwHare  tegem^  and  there  k  RVTofacere  legem^  by  ticcsf&c^"'^"** 

making  of  his  law.    That  is,  to  take  an  oath  (tbr  example)  that  Glanvil.  il  1. 

Bee  owetfa  nctt  the  debt  demanded  of  him  upon  a  (imple  contraft^  op-  9»  I4b.  It, 

ntr  any  penny  thereof.    And  it  is  called  wager  of  law>  hecaufe  of  "P*  J* 

r     -       -J  ancient  time  he  put  in  fnrety  to  make  his  law  at  fiich  a  day ;  Bri,a.4i.  A^* 

I  95*  "^J  and  it  k  called  making  of  his  law,  becanfe  the  law  doth  tra^e.ca.57. 

^v«  fuch  a  fpeciall  benefit  to  the  defendant  to  barr^  the  plaintffe  for  i^  li.  5.  fol.  4io» 

ever  in  that  cafe  [r)^     But  be  ought  to  bring  with  him  eleven  per-  ^nxxan  fol.  5tf, 

foDS  of  hk  neighbours  that  will  avow  upon  their  oath,  that  in  their  fjj^^*^^' 

confciences  he  faith  truth,  lb  as  he  binifelfe  puuft  bee  fworoe  Jk  [r]  Magna 

Jiddkaie^  imd  the  eleven  de  credutHaU^  Cans.^a.  t9^ 

Braaon  Jib.  & 
ibi.  410.    Fleu  Jib.  1^.  ei»  65.    Piverfitio  da  Cottfta.    38  H.^  8,    {4Bfii^ 
Sladc*!  caff ,  W.) 

And 

(t)   tTpon   this    fubje£^,    ^  )    Black,  ctnriottf  and  intfemftlng  particulars  opon  tMf 

sK««.  ftSt,  5  and  6.  andthe  notes  te  the  ift  hcad^  in  Pgrt  k  Brmn,  Traiti  di  queit^^ 

vol.  of  Dr.  Kobcrtfon^s  Hiftory  pf  Charles  fntuqtus fMr/Hi^aifes  qm  9nt fedfnt  h fifi^k$ 

At  Yih.— 'The  reader  will  alfo  ^d  foia«  it  embarafiUfffa^antu 
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And  wager  df  law  lieth  not  when  there  ifl  &  fpecialty,  or  deed  to 
charge  the  defendant^  but  when  it  groweth  by  word,  fo  as  he  may 
pay  or  fatUfie  the  par^  in  fecret,  whereof  the  defendant  havhig 
no  teftimony  of  witneflfes  may  wage  hit  law,  and  thereby  the  plain- 
tife  is  perpetually  barred,  at  Littleton  here  faith;  for  the  law 
prefumeth  that  no  man  will  forfweare  himfelfe  for  any  worldly 
thing;  but  mens  confciences  doe  grow  fo  large  (fpecially  in  thii 
cafe  pafling  with  impunity)  as  they  choofe  rather  to  bring  an  aAioH 
upon  the  cafe  upon  his  promife,  wherein  (becaufe  it  is  irefpqfijvr 
le  cafe)  hee  cannot  wage  his  law,  than  ap  action  of  debt. 

^H.tf.St.  ^  °^<^  outlawed  or  attainted  in  an  attaint,  or  upon  an  indite 

Knent  of  confpiracy,  or  of  perjury,  or  otherwife,  whereby  he  becoini 
infamous,  (hall  not  wage  his  law. 

i\  v'  f*  ^'  ^  ™^  ^''^^  ^b®  age  of  21  yeares  (hall  not  wage  his  law;  but 

fCio'Eli/ 161  >  *  *^"**  covert,  together  with  her  hulband,  fliaU  wage  her  law. 

^  '      *^  ,    When  the  fuite  is  for  the  king,  or  for  lus  benefit,  as  in  a  ftt* 

>  a  H.  5.  ily.  66.  *"^'*^>  ^^  defendant  (hall  not  wage  his  law. 

85 a  a.    Lcy.Br. lOf^ 

M  R  5.  tfs.  b.  If  an  lataAi  be  plamtife,  the  defendant  ihal!  not  wage  his  law, 

^'  *'*  An  alien  fliall  wage  his  law  in  that  language  he  can  fpeake. 

44  ^  a.  5t.  In  no  cafe  where-  a  contempt,  trefpafle,  deceit,  or  injury  is  fup^ 

tiR  3^39  ?^^^  ^  t^®  defendant^  he  (hall  wase  &is  law,  becaufe  the  law  will 

/4 Rep. 95.'b.)  ^^^  ^^^  ^^^  '^^^  *^  ^^^^  ^  diicharge  himfelfe  in  thofe  cafes; 

tf)nly  in  fome  cafes  in  dett,  detinue^  accompt,  the  defendant  is  al« 
lowed  by  law  to  wage  his  law. 

15  £.  4.  Id.  In  an  adion  of  account  .againft  a  receiver,  upon  a  receipt  of 

fs  c^  ^  rid  money  by  the  hand  of  another  peribn  for  account  render  (unleiTe  it 

91^  r**      '  pe  by  the  hands  of  his  wifei  or  of  his  commoigne)  the  defendant 

l4SSH.i$.l4.  ^^  not  wage  his  law»  becaufe  the  receipt  is  the  ground  of  the 

13  H.  7. 3.  a.  *  aAioti)  which  lyeth  not  in  privity  betweene  the  plaintne  and  defend- 

ft  H.  6i  41.  ant,  but  in  the  notice  of  a  thiid  perfon,  and  fuch  a  receipt  is  tra* 

^  H  ^'  \^'  veriable  [ttl*    But  in  an  a6Hon  of  debt  upoh  an  arbitrament,  or  i> 

la  H^^s!  ^  adito  of  detinue  by  the  bailement  of  another's  hand,  the  de« 

8  £.  3.f8.  fendaat  (hall  wage  his  law,  becaufe  the  debet  and  the  dethut  is  the 
11 H.  4. 54.  ground  of  thofe  actions,  and  the  contrad  or  bailement,  though  it 
5  H.  5. 13.  be  by  another  hand,  is  but  the  conveyance,  and  not  traveriable. 
^4f'^*  i^'  '^^  ^^  adion  of  account  againft  a  bailife  of  a  mannor,  the  defendant 
63.  30  £.3.^19.  ^^^^^^  yfB^e  his  law,  becaufe  it  foundeth  in  the  re^ty. ,  In  ifl 

9  E.4.  il  *  *  adion  of  debt  which  concerns  the  realty,  as  for  debt  for  a  rent  upon 
34  H.  8.  Lej  a  leafe  for  yeares,  or  an  adion  of  detinue  for  detaining  an  indenture 
Gager.  Br.  9t,  of  a  leafe  for  yeares,  the  defendant  (hall  not  wage  his  law,  mttcb 

le(re  for  charters  or  deedes  which  conceme  inheritance. 

10  H.  e.  7.  In  an  odion  of  debt  for  a  fine  or  amerciameht  in  a  leete,  the  de^ 
^^•/•J^  iendant  ftiall  not  wage  his  law,  becaufe  the  leete  is^  court  of  re- 
l^,***         "      cord;  but  in  an  adion  of  debt  for  an  amerciament  in  a  court  baroo 

the  defendant  lliall  wage  his  law,  for  thait  it  is  lio  court  of  record. 
9  H.  5. 3k  In  debt  upon  an  account,  before  auditorB)  the  defendant  (hall  not 

se  H^^fib       ***^         ^^*  ^^  ^^  conilrudion  of  the  (latute  of  If.  a. 

08  u!  4. 6.         ^^P'  ^^*  which  giveth  them  great  authority,  and  faith,  corpmaudi' 

toribuSf  and  therefore  of  an  account  before  one  auditor  the  law 

lyeth.    So  if  the  lord  before  auditors  be  found  in  furplufase,  in 

^4  9.  ^  4t.       an  adion  of  debt  brought  by  the  accomptant,  the  lord  (haB  not 

38  H.  4. 4.        ^^  }jj,  1^^  ^  conlhndkm  alfo  upon  this  itatutCi  as  an  incident 

MH  ft  4.  wfing  upon  the  account. 

'iPu\6,9CK  In  an  odion  of  debt  by  a  gaoler  agiunft  the  prifoner  for  bis 

<t  H.  6. 13.  irlAualSy  the  defendant  (hall  not  Wage  hie  law,  foe  he  cannot  refufe 
99  H.  4.  IS.       *  Che 
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the  prifoner,  and  ooglit  not  to  fuffer  him  to  die  for  defiuilt  of  M* 
teoance;  otherwife  it  is  for  tabling  of  a  roao  at  large. 

In  an  a6tion  of  debt  brought  by  an  attorney  for  his  fees»  the  da-  tt  &  &  4w 
feodant  (hall  not  wage  his  &w,  hecaafe  he  is  compellable  to  be  his 
attorney.    And  fo  if  a  fervant  be  retained  according  to  the  ftatute  of  aa  Q.  €.  tti    ^ 
labourers  in  an  adion  of  debt  for  iiis  (alary,  his  mafter  ftiall  not  5f  IL^  tt> 
wage  Lis  law,  becaufe  he  was  compellable  to  ferve  ;  otherwife  it  is, 
if  he  be  not  retained  according  to  the  fiatute  (i), 

Wberefoever  a  man  is'  charged  as  executor  or  adminiftrator,  ho  51L  6.  $%^ 
fl&all  not  wage  his  law,  for  no  man  (hall  wage  his  law  of  another  1  U.  7,  S5. 
man's  deed,  but  in  ca£t  of  a  fucceflbr  of  an  abbot,  for  that  the  ^^  ^^  ^* 
booTe  never  dyeth. 

In  debt  upon  a  penalty  given  by  ftatnte,  the  defendant  (hall  not  to  H.  r«iQ« 
wage  his  law.    There  is  another  kinde  of  wager  of  law  in  a  reaU 
adion,  of  non/ummoiu,  but  thereof  li/^fe^OA  fpeaketh  ii0t% 

^  Ei/ur  ceo  UtrUjuJice  dit^  4^?."  Hereby  it  appeareth,  that  H 
[20  "  b  1  ^  ^^  office  of  the  judges  to  inltnid  the  grand  aflife  or  jnxy 
L  73*  "Liu  points  of  law ;  for  as  the  grand  aflife  or  other  jurors  aro 
tiiers  of  the  matters  of  fa^  ad  quefiumem  faBi  nan  reJ)^Qndeni  ju" 
dices,  fo  ad  qvejionem  juris  non  refyondeni  juraiores.  And  accord* 
iogly  the  judge  in  this  cafe  direoed  the  grand  ai&fei  vis*  if  they 
found  that,  &c.  ,  * 

*  Per  que  fwt  agardi*     Here  are  two  things  to  be  obferved.,  GIaht.  li.  %%, 
Flrft,  the  form  of  a  judgement  finall.    Secondly,  that  a  judgement  ^P*^  ^f' . 
fiaall  is  to  bee  given  in  this  particular  cafe.    For  the  forme  of  the  ^'"^^ 
finall  judgement  for  the  tenant  is  here  exprefled,  that  the  tenant 

(ball  hold  the  tenements  demanded  againft  him,  to  him  and  his  heirs 
^nite  of  the  demandant  and  his  heires  for  ever,  and  the  demandant  Lib.  5.  foK  85. 
in  the  mercy.     Qubd  ienens  ieneat  terram  iUam  Jibi  et  hmrtdibus  Feorin't  csfe. 
fids  in  pace  ver/us  petentem^  Sf  hccredesfuos  t»  perpetumn^ 

For  the  fecond  point,  feeing  the  mife  is  joyned  «^n  the  meer  d4£.S.  Jadgm, 
right,  albeit  the  verdict  of  the  grand  aflife  ba  .given  upon  another  <^-  •djadge 
point,  yet  judgement  finall  (hall  be  given.    And  fo  jt  is  if  the  tenant  ^^^  ^^'  ^ 
a(ter  tne  ndife  joyned  make  de&ult,  or  confefle  the  adion,  or  if  the  ^  ^,  5,  ^ 
demandant  be  non-fuite ;  and  yet  in  none  of  theft  cafes  they  of  the  so  H.  6. 38.  K 
grand  affifo  gave  their  verdid  upon  the  meei^  right«  ti  H.  6. 34.  k 

He  H.  8«  8«  bf 

*  Com  tjt mmtdtt."   Vid.Sea.47J.  U&fo^fc.** 

(s)  [Sec  Note  ssa.] 


Bs 
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Chap.  9«  Of  €onfirinati<ln«  Se£l.  515< 

tpjilT  de  confirmation  eft  com*  A    DEEDE  of  confirmation  it 

muntment  en  tidfomey  oh  a  tiel  "^commonly  in  this  forme,  or  to 

^eS :  Noverint  univerii,  Si,c.  me  A.  this  efTe^ :  Know  all  me»f  ifc.  that  I 

de  B.  ratificafle^  approbd.(re  et  con-«  ji.  ofB.  have  ratijiedf  appr&vedf  and 

iirm^flTe  C.  de  D.  llatum  &«  pofTeiV  confirmed  to  C.  oj  D.  the  eftate  and 

iionem,  quos  habeo^  de«  &  m  uno  pojjeffton^hich  I  have,  of,  and  in  one 

mefluagioj  &c.  cmn  pertioeatibus  mefjuufte,  ifc.  with  the  appurtenanfie$ 

in  F.  &c.  in  F.  §c, 

Sraa.  \l  e.  fol  U  £  ft  £  firft  our  smthor  (bew€9  what  a  con&matiqn  is : 

32.b.  &58,59.    -"^ 

•Lit  par.  **  Conjirmalicn."     Covjirmatio  conimeth  of  the  verbc  *  confi;:^* 

icq«en.  *  mare;  quod  cjljirmumfacere :  uid  therefore  it  is  faid,  that  confirtna^ 
Brttdt  li.  ^  SB.  tio  ontnes  fuppkt  deje^us,  lic^  id  quodaBum  eft  ab  initio,  non  vaiiiit^ 

A  confirmation  is  a  conveyance  of  an  eftate  or  right  in  effe^  whereby 
a  voidable  eftate  is  made  fare  and  unavoidable,  or  whereby  a  par- 
ticular eftate  is  encreafed. 
fira£^.  li.  2.  -  A  confirmation  doth  not  ftrengthen  a  voide  eftat^.     Copfirmafla 

j«*H^i^^  ^  ^  ^"^^^  ****  rfoniOTi /^rccceifrw  eji  mvahdumy  ^  ubi donatio  nulla  jum^ 
V\  Ccwu  *  ^^^  ^^  vakbit  con^rmatio  :  for  a  confirmation  may  make  a  void- 
Coast  del^icef*  ^bla  OT  defeafible  eftate  good,  but  it  cannot  worke  upon  an  eftate 
ter'Kcafe.  th)ftt  is  voide  in  law«    Non  ralet  confirmatio  nifi  ille  qui  conjirmat/it 

<S  Rep.  64*  bO  in  pqffefione  rei^  tel  juris  ttndc fieri  debet  confirmation  Sjf  eodctn  moda 
ifi^il^"'  •^  *''*  ^"'  conjirmatio  Jit^  fit  in  pajeffione.  And  another  failh^ 
a2  E^  S.  9.  W  Cofffirmtire  efi  id  quodpriits  infirmumfuitfirtnarc.  Et  donatioitum 

{c]  Flete  lib.  S*  olia  utcepta^  4*  defe^tivoy  ^  pqfi  ttmpm  confirmata,  confirwntio  enm 
cap,  14.  ^  libi  3,  omnemfupplct  defe^um,  poterit  enim  ejfe  in  pendenti  doiuc  per  ratiht^ 
csp.  5.  biiionem  karcfiis  c«m  ad  a:tatem  pervenerit  roboretur  (i),/ 

44  AC  &  *'  Ratific^e,'*    Hatificare  cfi  ratum  faccre,  and  is  (equipollent  tA 

eonfirmarey  which,  as  hath  been  faid^  isfirmumfacere, 

% 

I 

*^  Approb^e**  tommeth  of  ai^xAftobo,,  tthich  is  to  make  perfed 
and  good; 

**  Omfifmifie!*    Htfre  it  i$  ta  be  obferved,  that  there  bee  twa 
kindes  of  confirmations,  vix.  confirmations  exprefte  or  in  deedi^ 
li.  ^.  fa  141     whereof  Ldtilcton  hath  here  put  thefe  three  examples,  and  confir- 
Beamon<l*8  cafe  mations  implied,  or  in  law,  whereof  Littleton  hereafter  fpeaketh  in 
"^^'^^  i!l^*  this  chapter «/  Quaslibet  canfirmatioy  out  efi  perficiaiSy  crefcenSy  out  dit 

^^'  ^  minuens ;  and  of  all  thefe  Li^/Z^lo/tputteth  examples  in  this  chapter* 

And  hereof //ff a  faith,  carta  autem  de  confinnatione  ^  ilia  qwe  alte^ 
riusfadum  cotifolidat  4*  coifirmat,  4r  nildl  novi  attrihuity  quandoque 
tamen  confimuU  ^  $ddit  (a). 

( I )  [See  Kote  153.]  Coke  bnhgs  examples  of  thcfc  diffeteni opftp 

(s)  bse  9  Rep.  i^*.  where  fir  Edward    YHtiont  of  a  confirnMUlioiw 


Lib.  5. 


Of  Confin«ation*  Sfeft.  5 1 6,,  4 1  ^. 
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T  en  afcun  cafe  unfait  de  confir-^ 
mation  eft  bone  et  available^  lou 
en  tiel  cafe  %m  fait  de  releafe  n^eftpaffe 
bane  ne  available.  Sicome  jeo  lejfa 
terre  a  un  home  pur  terme  defa  vie, 
lequtl  leJJ'a  mefme  la  terre  a  un  auter 
pur  terme  de  xL  ans^  per  force  de  quel 
il  eft  ne  po/Jeffion ;  fi  jeo  per  monfait 
confirme  I  eftate  del  tenant  a  terme 
d'ans,  etpuis  le  tenant  a  terme  de  vie 
montfl  durant  le  terme  des  ♦  am,  jeo 
ne  puis  enter  en  la  teire  durant  le  dit 
(erme. 


A  N  D  in  fome  cafe  a  deede  of  c6ib«> 
■^  firmation  is  good  and  available^ 
%vhere  in  the  fame  cafe  a  deede  of  re- 
leafe is  not  good  noravaileable.  As 
if  I  let  land  to  a  roan  for  terme  of  his 
life,  who  letteth  the  fame  to  another 
for  terme  Of  forty  yeares,  by  force  of 
whiclx  he  is  in  poffcffion ;  if  I  by  my 
deed  confirme  the  eftate  of  the  te« 
nant  for  yeares,  and  after  the  tenant 
for  life  dieth  during  the  terme  of 
yeares,  I  cannot  enter  into  the  land, 
during  the  faid  terme«. 


J^ITTLETON  in  this  chapter  putteth  eight  diverfitiea  be-  49Ka3f^ 

tweene  a  confirmation  and  a   releafe  (i) ;   and  thereof  for 
illudration  here  bee  putteth  two  cafes  in  this  and  the  next  Sedbion^ 
which  upon  that  which  hath  bee6e  faid  in  the  precedent  chapters^  CtRolI.  Abr 
b  fuHiciently  explained.     Onely  in  both  thefe  cafes  this  is  to  bee  482.) 
obferved,  that  where  a  connrmation  ihall  enlarge  an  eftate,  there 
privity  is  required,  as  well  as  in  the  cafe  of  the  releafe,  as  by  many  9  H.  6.  Sf .  ^ 
examples  which  JJttleton  puts  in  this  chapter  appeareth.     And  releafe  4^ 
note,  here  is  the  firil  cafe  wherein  a  releale  and  a  confirmation 
doe  differ : 

I^iTee  for  life  made  a  leafe  for  thiity  yeares,  and  after  the  leiTor  (Cro.  Car.  284w 
and  leifee  for  life  made  a  leafe  for  fixty  yeares  to  another,  which  1  Boll*  Abr. 
leafe  for  fixty  yeares  the  leflbr  did  firft  confinne,  and  after  the  ^^l^*   M^ 
leflbr  confirmed  the  leafe  for  thirty  yeares,  and  after  tenant  for  ftJb  165*^  r**' 
life  dyed  within  the  thirty  yeares;  and  it  was  adjudged  [rf],  that  310.  a.)       °'* 
the  leafe  for  thirty  yeares  was  deteiinined  by  the  death  of  lellee  for  frfjintcrUnwcl 
life,  and  that  the  lelTee  for  fixty  yeares  might  enter;  for  that  albeit  *  ^^fi^f  teap^ 
the  leafe  for  fixty  yeares  was  the  latter  in  time,  yet  was  it  of  Jlj^L^'f' 
greater  force  in  law,  for  that  the  leflbr  who  had  power  to  confirme  ^   ^     '* 
which  of  them  he  would,  did  firfi  confirme  the  fecond  leafe. 

la  this  chapter  is  alfo  to  be  obferved  eight  cafes,  wherein  iw 
re^edtfe  and  a  confirmation  have  the  like  operation  in  Uw« 


Sea.  517- 

TTNCOREfijeopermonfaitde  VET  if  I  by  my  deed  of  releafe 

^  releafe  avoy  releas  al  tenant  a  •*■    had  releafed  to  the  tenant  for 

terme  d'am  en  lame  le  tenant  a  terme  yeares  in  the  Uietime  of  the  tenant 

de  fur 

*  xL  added  L.  M,  and  Roh* 
(x^  He  alfi)  mentiDns  eight  inilances  in  which  they  sgreew 

R4 


Lib.  d«  Cap.  9-         Of  CoAfirmatioti.         Seel*  5\$,  5l§. 

de  vie,  cd  rdeaftjerrd  voyd,  pur  cea    fear  lifef  this  releafe  (hall  be  voide^  for 

Juit  afcun  privilii  pe^    that  then  there  was  not  any  piivity 

between  me  and  the  tenant  for 
years  :  for  a  releafe  is  not  available 
to  the  tenant  for  Teare&»  but  where 
there  is  a  privitie  betweeae  him  and 
him  that  releaieth  (9). 

Tkis  belonged  to  the  firft  diverfity  between  ^  releafe  mA  a  cociiinnatioff. 


queadonquesne^ 
tenter  f  mojf  et  le  tenant  a  lerme 
d*ans:  ear  releafe  niefi  atuilahle  al 
tenant  a  terme  d'aus,  mes  lou  ejl  uu 
prixitie  perei^er  li/^  et  celajf  que  re^ 
iafa^ 


J^GCt^    •/I04 


[2^6.  b.J 


1P  JJ  mepie  k  manner  eft,  fijeofotf 
diffeijie,  et  le  dijjeijbrfaii  un  leaje 
u  un  mteffur  terme  d*an%Jijeo  rf- 
leffa  al  termor,  ceo  eft  voyde ;  mes  Ji 
jea  eonifinna  ^  V-^ate  le  termor^  ceo 
$/l  i(me  et  ^e&uAL 


4H.r.io.by 

Read. 


T  N  the  (kme  manner  it  is^  if  I  be 

^  difleifedj  and  the  diffeifor  make  ^ 
leafe  to  another  for  term  of  yeares,  if 
I  releafe  to  the  terajor,  this  is  void  : 
but  if  I  confirme  the  eftate  of  the 
ternior^  this  is  good  and  f  fieduall. 

fJERE  ii  the  fecoiid  diverfitie  betweenea  releafe  and  a  con^ 
firmatioA.  But  if  the  diffeifor  make  a  leafe  for  yeares  to  begiii 
at  MicbaelmafTe,  and  the  diifeifee  confirme  his  eftate»  this  is  voide, 
becaufe  ^e  hath  but  intereje  term^,^  and  x^  ^ftoi^e  i^  bim|  ^irhcrei 
^|K)q  a  Cffifimyition  ma^  enure^ 


(5  lUp.  ai.) 


Sed.  519- 


TTEM,  fi  jeo  fdy  Meifie,  etieo 
•*  confirma  I  eftate  le  mjfeifor,  Had 
bone  et  droiturd  eftate  enfeefii^le, 
coiflient  qUe'en  lefait  de  cor^pnatio^ 
tml  mention  eft  fait  d€  fes  heir^j  pur 
ceo  que  il  avoitjie  fomple  al  temps  de 
conprmation.  Car  en  tiel  cafe  ft  le 
dijjeifee  confirma  l^eftate  le  a,\(feiforf^ 
a  aver  et  tener  a  luy  et  afesi  heires  de 
fon  corps  engendres.,  on  a,  aver  et  tener 
a  luy  pur  le  terme  defa  'oie,  uncore  U 
diffetfor  ad  fee  fimpU,  et  eft  feifie  «i 
fon  demefne  came  aefee,  pur  ceo  que 
^uant  fon  eftate fuit  confirme,  donque 
%l  avohfee  fimplei  et  tiel  fait  nepoit 
changer  for^  eftate^fa$(S(ntry}jifait 
fwr  lay,  Sfc. 


A  LSO,  if  I  be  dlffeifed,  and  t 
•*^  confirme  theefiateof  thediifei-* 
ibr,  bee  hath  a  good  and  ri^hcfult 
eftate  in  fee  fimple,  albeit  m  the 
deede  of  oojifirmation  no  mention 
be  made  of  his  heires,  becaufe  bee 
had  tec  fimple  at  the  time  of  the 
confirmation.  For  in  fych  cafe  if 
the  diflfeifee  confirme  the  ftf^te  of  the 
diifeifor,  to  have  and  to  hold  tp  Ivim 
and  his  heires  of  his  body  engen^ 
dred|  or  to  have  and  to  bold  to  nio^ 
for  term  of  hia  life,  yet  the  difleifof 
hath  ^  fee  fiim>le^  ^nd  is  feifed  in  his 
demeftie  as  of  fee,  becaufe  when  bit 
eftate  was  coqfirmed,  he  had  then 
a  fee  fimple,  a&d  fuch  deed  cannot 
change  his  eftatei  \rithout  entry 
inade  upon  him,  8u:. 


mrf%  L.  and  M.  and  Rob. 

X  reflate  de  tirmrrH^  ^'^>  ^'  ^^ 
M.  sad  Roll* 

(0[^Notes54-] 


d^a9S,i^bs  it      |/iiff  not  ia  L.  sad  M.  aor  Rcjhi 


Lib.  S.  Of  Confirmation.  Se£l.  530« 

TJ£R£  IB  th6  firft  cafe  Mrherein  the  releafe  and  confirmation 
doth  agree,  vis.  a  con&rmation  to  a  diifeifor  in  taile,  or  iot 
any  particular  eftate,  \%  of  the  like  foree  as  a  releafe  tp  a  difieifor,  19  H.  fik  2S« 
during  fuch  eftate,  which  in  both  cafes  is  good  for  ever.     In  the  6  £«  5* 
fame  manner  it  is,  if  the  di^^ifor  make  a  gift  in  taije,  and  the  dif*  Coufina-it 
ftifee  coofirme  the  eflate  of  the  donee  for  the  life  of  the  donee, 
this  confirmation  enures  to  the  whole  eftate  taile ;  for  a  confirma*^ 
tion  can  make  no  fraction  of  any  eUate,  to  eattand  but  to  part  of  tho 
eftate  only*    £(Jic  d^  ct^fru  (i)« 


[297.  a.}  SeO:,  580, 

JP  K  mefme  U  manner  tfig  fi  fin  T  N  the  fame  manner  it  h,  if  his . 
'^  eftaiefoii  coftfirmepur  terme  de         eftiite  bee  confirmed  forterme  of. 

nnjojiTf  OH  pur  ierme  d*uH  heure,  il  a  day,  or  for  terme  of  an  houre,  hee 

ad  bon  efiate  mjeeftmph^  pur  ceo  que  hath  a  jgooA  eitate  in  fee  fimple,  for 

*Jm  eftate  en  feejtmple/ui^s  wiJoit$  this,  that  his  eitale  in- fee  fimple  was 

cortjirme.  Quia  confirmare  idem  eit,  once  confirmed.     Quia  conjirmarei 

(]uod  iirmum  facere.  See*  ickm  eftj  quddjirmwnfacere^  4c« 

JJ[CR£  is  the  fecond  cafe  wherin  the  releafe  and  confirmation 
doe  agree,    The  rcafon  of  thi^  is,  for  that  the  difleifor  hath  a 
fee  fimple ;  aqd  therefore  if  his  eflate  be  confirmed  but  for  an  houre^ 
it  is  good  for  evern  becaufe  (faith  lAtitktoin)  confirmare  idem  tfi^   - 
^ubdjirmumj(icere,  '  ♦  , 

N&iaf  a  diverfity  betweene  a  bare  affent  without  any  right  or  in- 
terefl,  and  an  aflent  coupled  with  a  right  or  iuterefl ;  and  therefore 
an  attomenient  can\iot  be  made  for  a  time  nor  upon  condition ;  but  Lib*  5.  fol.  8t« 
if  the  perfon  make  a  leafe  for  a  hundred  yeares,  the  patron  and  the  Fbrdc*s  cafe. 
ordinary  may  Gon(irme  fifty  of  the  yearet,  for  they  have  ah  inte*  (^°J-  *7*'  *•) 
XtH,  and  may  charge  in  time  of  vacation,    And  fo  if  a  difTeifor  (P<*"-3<^'"> 
make  a  leafe  for  an  hundred  yearcs,-  tha  diffeifee  may  continue  par- 
cel of  thofe  yeares;  but  then  it  mufl  be  by  apt  words,  for  he  mufl 
t^t  confirme  the  leafe,  or  demife,  or  the  eftate  of  the  leflee,  for 
t{ien  the  addition  for  parcell  of  the  terme  fhould  be  repugnant  when 
the  whole  was  confirmed  before,  but  the  confirmation  muft  be  of  (i  HoIL  Ibtt 
the  land  for  part  of  the  terme,    So  may  the  confirmation  be  of  ii!9.) 
part  of  the  land;  as  if  it  be  of  forty  acres,  he  may  confirme 
twenty,  Sic,    So  if  tenant  for  life  make  a  leafe  for  an  hundred 
yeares,  the  lelTor  may  confirme  eyther  for  part  of  the  terme,  or  for 
part  of  the  land.    But  an  eftate  of  free-^hold  cannot  bee  confirmed 
for  part  of  the  efla^i  for  tibf^t  the  eftate  is  ititirei  and  not  feverall, 
H  yearea  be  (i), 

fj^  1)^  in  L.  and  M.  oor  Rob* 

1*97. a.l 


> 
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Se6l.  521. 

JTTE  Mffi  man  dijfeiforfait  nn  lea9  ALSO,  if  my  difleifor  maketh  a 

'  a  terme  de  vie,  ie  remainder  oufter  '^^  leafe  for  life,  the  remainder  over 

^nfee,  fijeo  releas  al  tenant  a  terme  in  fee,  if  I  releafe  to  the  tenant  for 

de  vie,  ceo  urera  a  celuy  en  le  remain-  life,  this  (hall  enure  to  him  in  the  re- 

der.  Mes fijeo  cQttfirme  Vejtate  de  le  mainder.  Butiflconfirmetheeitate 

tenant  a  terme  de  vie,  uncore  apres  of  the  tenant  for  tearme  of  life,  yet 

fin  deceafejeo puis  bien  enter,  pur  ceo  after  his  depeafe  1  may  well  enter^ 

que  ♦  riens  eft  confirmeforfque  reflate  becaufe  nothing  is  confirmed  but  the 

le  tenant  a  terme  de  vie,  ijjint  que  eftate  of  the  tenant  for  life,  fo  that 

apres  fon  deceafe,jeopuis  enter,  Me$  after  hrs  deceafe  I  may  enter.    But 

quant  jeo  releffa  tout  mon  droit  al  when  I  reieafe  all  my  right  to  the 

tenant  a  terme  de  vie^  ceo  urera  a  tenant  for  life,  this  mail  enure  to 

celutf  en  le  remainder  ou  en  le  rever^  him  in  tl>e  remainder  or  in  the  re- 

fion,jkur  ceo  que  tout'mon  droit  tfi  ale  verfion,  becaufe  all  my  right  is  gone 

per  tiel  releas.    Mes  en  ceft  cas,fi  le  by  fuch  releafe.    But  in  tliis  cale,  if 

dijfeijee  cof^rme  Veftate  et  le  title  the  diil'eifee  confirme  the  eliate  and 

celuy  en  le  remainder  fans  afcun  cott-  title  of  him  in  the  remainder  without 

Jirmationfait  a  tenant  a  terme  de  vie,  any  confirmation  made  to  tenant  for 

le  dijjeifee  ne  poit  enter  fur  le  tenant  life,  the  difleifec  cannot  enter  upon 

a  terme  de  vie,  pur  ceo  que  le  remain-  the  tenant  for  terme  of  life,  for  that 

der  e/i  dependant  fur  Te/late  le  tenant  the  remainder  is  depending  upoa 

a  terme  devie;  etfifon  efiateferroit  the  ftate  for  life;  and  if  bis  e(tate 

dejeate,  le  retnainder  ferroii  defeaie  fliould  be  defeated,  the  remainder 

per  rentrie  le  diffeifee,  et  ceo  ueferra  fliould  be  defeated  by  the,  entry  of 

reafon  queilperfonentredefeateroit  tlie  diifeifee,  and  it  i&  ao.  reafoix 

le  remainder  encounter  fon  cdn/irma"  that  he  by  his  entry  fliould  defeat 

tion,  Sfc»  the  remainder  agaiim  his  confifjtna.^ 

tion,  &c. 

TJ  E  R  E  is  the  third  cafe  wherein  the  releafe  aod  confirmatioi^ 
'  differ,  for  the  confirmation  to  the  tenant  for  life  doth  not  enur^ 

to  him  in  the  remainder. 

And  fo  it  is  when  the  feverall  eftates  be  in  one  perfon ;  as  if  the 
difleifor  make  a  gift  in  taile,  the  remaynder  to  the  right  heires  of 
tenant  in  taile,  if  the  diifeifee  confirme  the  eftate  in  taile,  it  fhalL 
not  extend  to  the  fee  fimple,  no  more  than  if  the  diffeifor  had 
raade  a  gift  in  taile,  the  remainder  for  life,  the  remainder  to  the 
right  heires  of  tenant  in  taile ;  this  extendeth  onely  to  the  efbate 
(Ant.  55.  ■.)       taile,  and  not  to  the  remainder  for  life»  nor  to  the  remainder  in  fee*, 
(Pofi.  310.  a.      But  if  the  difleifor  make  a  leafe  for  hfe  to  A.  and  B.  and  r^g^^    \   > 
(1  RdU  Abr.**    ^^^  difleifee  confirme  the  eftate  of  A.,  B.  (hall  take  advan- L^S/-  b-^ 
302.)  '      '      ^^^  thereof;  for  the  eftate  of  A-  which  was  confirmed  was  joynt 

with  B,  and  in  that  cafe  the  difleifee  ihatt  net  enter  iato  the  iaud» 
and  devefl  the  moity  of  B. 
(Sid.  83.)  ^^  the  diffeifor  infeofls  A.  and  B.  and  the  heires  of  B.  if  the  dif« 

fcifee  confirme  the  Qftate  of  B,  for  his  life,,  this  (hall  not  only  ex* 
tend  to  his  companion^  aa  hath  beeue  faid,  but  to  his  whole  ft^ 

iimple^ 

•  Mi/addedL.  and  M,  aud  Ksiu  it  not  ioL^aadM^nor  Rolk 


Lib.  3.  Of  ConfirmaticA.  $eSt.  iSU 

Cmple,  becattfe  to  many  purpofes  hee  had  the  whole  fee  (impte  ia 

b;iD»  and  the  confirmation  Ihall  bee  taken  moil  ftrong  againft  hiia  (^  Cro.€fi.> 

that  made  it.  C^W.182.> 

Tenant  in  tayle  difcontinncth  in  fee  and  dyeth,  the  difcontiDsee 
make  a  leaie  for  life>  and  granteth  the  reverfion  to  the  ifibe,  hei 
ihiiU  not  have  a  formedon  againft  tenant  for  liies  for  by  hit  forme- 
don  he  muft  recover  eftate  of  inheritance ^  and  the  leiiee  for  \ik  hatk 
not  the  inheritance^  but  the  ifltie  in  taile  himfelfe  hath  it^ 

If  feoifee  upon  condition  make  a  leafe  for  lifo^  or  a  gift  ia  taile^  (AtkVVfU^i 
and  the  feoffor  releafe  the  condition  to  the  feoffee^  he  ftkSl  not  enter  ^ 

upon  the  leflee  or  donee^  becaui'e  he  cannot  regaine  hi»  ancienu 
elkte. 

If  the  feoffee  upon  condition  make  a  leafe  for  life,  the  remainder 
in  lee^  if  the  feoffor  releafe  the  condition  to  the  leffee  for  lifo,  it 
(hull  enure  to  hiiu  in  the  remainder;  as  ivell  aa  in  the  caie  of  the 
right,  or  of  a  rent,  &c. 

If  a  feme  diffeiibrefl'e  make  a  feofiment  in  fee  to  the  ufe  of  A. 
for  life,  and  after  to  the  ufe  of  lierfelfe  in  taile,  and  the  remainder 
to  the  ufe  of  J^.  in  fee,  and  then  toketh  hufhand  the  difleifee, 
aud  he  reieafeth  to  J,  all  his  right,  titis  ihall  enore  to  fi.  and  to  hie 
own  wife  alfoj  for  by  the  rule  of  LUtkton  it  mull  eaore  to  all  in 
the  remainder  (i)« 

But  if  A^  letteth  to  J3«  for  life,  and  B.  maketh  a  leafe  to  C.  for 
hie  life,  the  remainder  to  A.  in  fee,  A.  reieafeth  to  C.  all  his  rights 
this  is  good  to  perfecl  tlie  eftate  of  C.  for  his  life.  But  when  C. 
dyeth,  A,  Ihall  be  in  of  his  old  eftate,  for  his  releafe  could  not  enuro 
to  himfelfe  to  perfed  his  d^'feafible  remainder,  but  his  ancient  right 
remainetb«  And  note,  that  iu  tbefe  two  caies  the  fee  is  deveAed 
a&d  veiled  all  at  one  inftunt ;  in  the  fame  manner  as  if  tenant  in 
tdile  make  a  leafe  for  life,  at  the  fame  inflant  the  efhite  taile  is  de- 
vefted  out  of  the  doi^e^  and  the  reverfion  in  fee  out  of  the  donor, 
and  a  new  fee  veffed  in  tenant  in  taile.    And  fo  if  the  hufband  make  * 

a  leafe  for  life  of  his  wife's  land|  be  develleth  his  owne  eftate,  that 
he  b<ith  in  her  right,  and  the  inheritance  of  his  wife,  and  at  the 
lame  inftunt  vefted  a  new  reverfion  in  fee  in  himieli'e, 

**  Mes  en  cejt  cafefi  U  di/fci/ee  confirme  Vejtate  et  title  cetuy  en  k  vid.  59.  Aff.  XT. 

^  ranajfnder."    Here  is  the  third  cafe  wherein  the  releafe  and  con-  30  H.  a. 
f     o       -1  firmation  doe  agree,  for  the  confirmation  made  to  him  in  H^cov.en  value. 
1290.  a.  J  ^|jg  remainder  ihall  availe  the  tepaiit  for  life,  as  much  as  ^mr^of,^  ^^ 

Ike  releafe  (hall*  Br/u?"^* 

VI  Com.  Delanieic'i  cafe.    Yid.  Sea.  374. 

**  Pnr  ctQ  que  le  remmnder  ^  depend^mij  Stc."  By  this  feme  have  (Mo.  91.) 
pithered,  that  if  a  iiGjtiiof  make  a  leafe  for  Ufe,  referring  the  re- 
\tTfion  to  himfelfe,  and  the  diffeifee  confirmeth  the  iUte  of  th^ 
ditieifor,  that  he  may  enter  upon  the  leflee,  becaufe  the  eftate  of 
him  in  the  reveiiion  dependeth  not  upon  the  (late  for  liie  as  the 
remainder  2  but  all  is  one,  for  by  the  confinxiation  ma4e  tp  him  in 
the  reveruon,  all  the  right  of  him  that  confirmeth  is  gone,  as  well 
as  when  he  maketh  it  to  him  in  remainder;  and  he  cannot  by  his 
eetry  avoide  the  eftate  of  the  leffee  for  life,  hut  hee  mull  avoide 
the  ilate  of  the  leflbr,  which  i^;ainft  his  owne  confirmation  he  can*  Repotted  by  fir 
not  dof ;  aod  it  hath  been  adjudged;  ^at  if  a  diff^i^pT  make  a  J'>ho  PuphMi, 

leaf^  chiefejttfticek 

(1)  [Sec  Mote  S57.J 


Lib.  3.  Cap.  9* 


6f  Confirmation- 


$e&.  522. 


<roa.^«S02.  a.)    leafc  for  life,  and  after  I«vic  a  fine  of  the  reverfion  with  procla* 


(6  H«p.  40.) 
(Sid.  360.) 
(1  Saua.  149, 


mattonSy  and  the  five  years  pafle,  fo  as  the  dilfeifee  is  for  the  re- 
verfion  harred,  he  ihall  not  enter  upon  the  le(!ee  for  life. 


X\6.  ?I.  Cora. 


*'  Le  renutinder  ferra  defeat."  It  is  regularly  true,  that  when 
the  particular  eflate  is  defeated,  that  the  remainder  thereby  ihaU 
be  alfo  defeated,  but  it  faileth  i^ivers  cafes. 

For  where  the  particular  eftate  and  the  remainder  depend  upon 

JpIa!^*^*  bS  ^^^  ^**^^'  ^^^^^  '^^  defeating  of  the  particular  eiiate  is  a  defeating 
4r««.333.iub.)  ^f^jjg  remainder.     But  where  the  particular  ettate  is  defeafible, 

and  the  remainder  by  good  title,  there  though  the  particular  eiiate 
be  defeated,  the  remainder  is  good.  As  if  the  lefibr  difleife  A^ 
lefiee  for  life,  and  make  a  leafe  to  fi.  for  the  life  of  A*  the  re- 
mainder to  C.  in  fee,  albeit  A»  re-enter,  and  defeat^  the  eftate  for 
life,  yet  the  remainder  to  C.  being  once  veiled  by  good  title  ihall 
not  be  avoided;  for  it  were  againil  reafon  that  the  leiTor  fhould 
have  the  remainder  againe,  againfl  his  owne  liverie;  and  this  is 
well  warranted  by  the  reafon  of  Liiileton  in  this  cafe.  So  it  is  if 
a  leafe  be  made  to  an  infant  for  life,  the  remainder  in  fee,  the 
infant  at  his  full  age  difagree  to  the  eiiate  for  life,  yet  the  remain* 
X  der  is  good,  for  that  it  was  once  veiled  by  good  title;  for  in  both 
thefe  cafes  there  was  a  particular  eftate  at  the  time  of  the  -re-« 
mainder  created. 

If  a  leafe  be  made  to  A»  for  the  life  of  B,  the  remainder  to  C,  in 
fee,  A,  dyeth  before  an  occupant  entreth,  here  is  a  remainder 
without  a  particular  eiiate,  Bod  yejt  the  remainder  continueth 
good  (i). 

A  rent  is  granted  to  the  tenant  of  the  land  for  life,  the  remainder 
in  fee,  this  is  a  good  remainder,  albeit  the  particular  eiiate  conti* 
nued  not ;  for  eo  injlante  that  he  tooke  the  particular  dilate,  eo  m- 
w<>ore  664.       fiante  the  remainder  veiled,  and  the  fufpeniion  in  judgement  of  law 
iihu4X5.  6''*''  *^®^  ^^  taking  of  the  particular  eiiate  (2). 

7  }|.  4.  6.  If  &  ni^  grant  a  rent  to  B.  for  the  life  of  Altct^  the  remainder  ta 

.s  Hep.  66^         the  heires  of  the  body  of  Alice ^  this  is  a  good  remainder,  and  yet  it 
Koy.  47.)  ^^^,(^  veil  upon  an  in(lant  ^j)* 


t7£.3.48. 


3  E.  3.  Abb,  AC 
(Plo.  35.». 
Vaiigh.  *i00. 
Moore  66\. 


Se6fc.  523. 


JT  EM,  ft  font  deux  diffeifort,  et  U 
dilfeifee  relejja  a  un  de  eux,  il  tien- 
drafon  compagnion  hors  de  la  terre^ 
M&fi  le  diyeijee  confirma  reftate  de 
run,  fans  pluis  *  dire  en  lejfait,  af-* 
cum  aiont  que  il  ne  tiendrajbn  com-^ 
pagnion  dehors,  mestiendrajoyntmeni 
eve  luj/,  pur  ceo  que  f  riemfuit  con^ 
firmefoifquefon  eftate  queJtUtjajfnt, 
Sgc. 

*  iffr#— f«rJ!«8r#  L.  sod  M.  and  Roh.  ' 
(i)  But  fince  the  flat.  S9  Car.  1.  c.  9^ 
§4  Get.  a.  c.  so*  no  fuch  vacancy  cwliappcat 


A  L  S  O,  if  there  bee  twa  difTeirorf^ 
•^^  and  the  diiTeifee  releafeth  ta 
one  of  them,  hee  (ball  hold  his  cem« 
panioD  out  of  the  land.  But  if  the 
diiTeifee  confirme  the  eftate  of  the 
one,  without  more  faying  in  the 
deede^  fome  fay  that  nee  (hall  not 
hold  bia  companion  out,t  but  ihall 
bold  joyntly  with  him,  for  that  ao« 
thing  was  confirmed  but  his  eftate^ 
whick  was  joynt,  &c« 

f  m/ added  L.  and  M.  and  Itoh^ 
(a)  [See  Note  asS.] 

(3)  l^  Nttte  ts^l 

THIS 


Lib.  9^  Of  Confiitaatioti.  Seft.  51!  9* 

_  » 

HTHIS  18  the  fourih  cafe  wherein  the  releafe  and  the  eenSrmft* 
tion  feeme  to  differy  being  made  unto  one  of  the  difleifors. 

''  Omfirme  forfqut  fin  ^ote,  Src."  Hereby  it  appearetb,  that  if 
the  difleifee  coniinne  the  eflate  o(  the  one  difleifor  in  the  lands,  to 
have  and  to  hcid  the  lands  or  tenements,  or  the  right  of  the  dif- 
feifee,  to  him  and  his  faeires,  hee  Aiall  hold  out  the  other  diifeifor^ 
and  that  appeareth  by  LiiiUtony  firft,  upon  thefe  words  (confirme 
r2(l8  h  1  '^*J^^^  of  one)  without  more  faying  in  the  deede,  viz.  to 
*^  ^  *  *-l  have  and  to  hold  the  lands,  &c.  Secondly,  the  reafon  of 
LUtUton  in  exprefle  words  is,  for  that  nothing  was  confirmed  but 
his  eftate  which  was  joynt.  Thirdly,  the  next  two  SedUona  make 
it  plaine  where  the  habendum  is  added. 

Hereby  aifo  it  appeareth,  that  a  releafe  is  more  forcible  in  lav 
than  a  confirmation.  If  the  difleifee  and  a  Aranger  difieife  the 
heire  of  the  difieifor,  and  the  diflfeifee  confirme  the  eftate^af  bis  . 
companion,  this  ihall  not  extingyifh  his  right  that  was  fufpended : 
fo  as  if  the  heire  or  the  difleifor  re-enter,  the  right  of  the  diiTeifee 
is  revived.  And  fo  it  is  if  the  grantee  of  a  rent*charge  and  an 
cftranger  difleife  the  tenant  of  the  land,  and  the  grantee  confirme 
the  eftate  of  his  companion,  the  tenant  of  the  land  i-e-enter,  the  t 

rent  is  revived;  for  the  confirmation  extended  not  to  the  rent; fuf- 
pended, otherwife  it  is  of  a  releafe  in  both  cafes.  , 


jf  *  ^ur  ceo  afcuns  ont  'dit,  que  fi     A  N  I)  for  this  fome  have  foid,  that 

•^  deux  joyntenants  font f  et  Vun    '^^  if  twojoyntenantsbee,  and  the 

I  ejtaie  Tauter,  que  il  nad    oneconfinne  the  eftate  of  the  other. 


Sea.  523. 

1p  T  pur  ceo  afcuns  ont 

deux  joyntenants  fon  _ 

confirme  I  ejtate  Tauter,  que  il  nad  oneconfinne  the  eftate  of  the  other, 

forfque  Joint  eftate,  ficome  il  avoit  that  he  hath  but  a  jovnt  eftate,  ae 

adevant,     Mes  HI  ad  tiehparoh  en  he  had^fore.  But  if  Iiee  hath  fiich 

lefait  de  conjirmaiion,  a  aver  et  tener  words  in  tbe  deede  of  confirmation, 

aluy  et  a fe$  heires  touts  les  tenements  to  have  and  to  bold  to  him  and  to 

dont  mention  ejifait  efi  le  conjirma^  his  heires  all  the  tenemenu  whereof 

tion,  donques  tl  ad  eftate  fole  en  les  mention  is  made  in  the  confirmation, 

tenements,  *  i^c.    Et  pur  ceo  il  eft  then  he  hath  a  fole  eflate  in  the  te* 

bone  etjure  chofe  en  ckgcun  confirma"  nements,  8cc.    And  therefore  it  is  a 

ton  daver  ceux  parolx;  a  aver  et  ^ood  and  fure  thintf  in  every^con- 

tener  les  tenements,  S^c.  en  fee,  ou  en  hrmation  to  have  tnefe  words;  to 

fee  taile,  ou  pur  terme  de  vie,  ou  pur  have  and  to  hold  the  tenements,  &c. 

termt  d*ans,  folonque  ceo  que  le  cas  in  fee,  or  in  fee  taile,  or  for  terme  of 

feft,ou^  matter  gift.  lifo,  or  for  terme  of  yearcs,  accord- 
ing as  the  cafe  is  or  the  matter 
lyeth, 

A  NP  this  coofimiation  leaveth  the  ftate  as  it  was,,  and  doth^iot 
amount  to  any  feverance  of  the  joynmre,  as  fome  have  faid. 

•    **Uesia  mi  tkls  parols  en  U  fait,  i^</'    This  is  plaine  and  34  E.  S.  tit. 
evident  enough.  Coofiruu  pi.  IS. 

^  Et  fur  ceo  U  eft  bone  et  fure  chofe,  SfC."*    This  is  good  connfell, 
end  worthy  to  be  obferved. 

^  afr.  Mt  ia  L.  and  M.  DOT  Rob.  f  ^  not  in  L.  and  M.  nor  Roh. 


I 

J 


Lib.  3.  Cap.  9.        Ot  Confirmation.        SeSt.  StA,  HS^ 


Se6l.  5S4v 


jT^ul  R  at  entent  d^qfnins,  fi  home 

leffh  terre  a  hh  anter  pur  ternte 

de  viCf  et  puis  coAfirmafon  eftate  q«e 

il  ad  en  mefme  la  terre,  a  aver  et  teaer 

fon  efiate  a  Iwf  et  afes  heires,  ce/l  cow- 

jirmation  quant  a  ]e$  heires  eft  x/oidf 

carfes  heires  ne  potent  nverfon  tjlate, 

qiie  *  ne  fuit  forfque  pur  terme  de 

Jon  vie.    Mes  suconfirrnaj'on  efiate 

per  ceuxparolx^  a  ater  mefme  le  terre 

a  luy  et  afes  heires,  cefi  cor^rmation 

fait  fee  fimple  en  cefi  cafe  a  lay  en  la 

terre,  pur  ceo  que  f  les  parolx  a  aver 

et  tener,  Sfc.  va  a  le  terre,  et  nemy  at 

^late  que  il  ad,  fyc* 


UOR  16  llle  iriWrit  of  fom^,  itjL 
**-  man  letteth  land  to  another  for 
life,  arid  after  confirme  his  eftate 
which  hec  hath  in  the  fame  land,  to 
have  and  to  hold  his  eftate  to  him 
and  to  Wi»  heires^  this  confirmation 
as  to  his  heires  is  voide,  for  his  heires 
cannot  have  his  eiiute,  which  was 
not  but  foir  cenne  of  his  life.  But  if 
he  confirme  his  efiate  by  thefe  words^ 
to  have  the  fame  land  to  him  and  to 
his  heiresy  this  confirmation  maketh 
a  fee  fimple  in  this  cafe  to  him  in 
the  land,  for  that  the  words  to  have 
and  to  hold,  &e.  goeth  to  thejand, 
and  npt  to  the  eftate  whicli  hee 
hath|  &Ck 


(I  lloll.  Abr. 

48S.) 

18  £.3.  4a 

(l:'io.l58.«.} 


felVid.Pl.Coro. 
in  TbrogrD«»r- 
f  on*s  cafe, 
iai.  147.  a. 
Wrottefleye's 
•nfe,  197. 
<$  Eep.  SS.) 


tJ*  EtlE  the  diverltty  Ib  at)parent  beti^en^  a  confirmatioh  of  the 
tilate  for  life  in  the  land  to  haye  and  to  hold  the  faid  Aate  in 
the  land  to  him  and  bis  heirc,  this  cannot  enlarge  his  eflate>  r^^^  »  i 
for  liis  eftate  being  but  for  life,  that  eftate  cannot  bee  ex-  L- Jy*  -J 
tended  to  his  heires*  ^  But  in  that  cafe  if  he  conftrrne  the  ftate  for 
life  in  the  land  in  the  premiftes  of  the  deed,  and  the  habaidmn  is  ia 
this  fort,  to  have  and  to  liold  the  land  to  him  and  his  heires,  this 
fhall  enlarge  his  eftate,  and  create  in  him  a  fee  fimple. 

Wherein  is  to  bee  noted,  [e]  that  the  hdbetidwn  and  the  premiifes 
doe  in  fubftance  well  agree  together,  and  that  the  habendum  may 
enlarge  the  premiflesi  but  not  abridge  the  fame  (i), 

And  feeii^  that  in  conveyances,  limitations  of  remainders  ar^ 
uftiall  and  common  aflbrances^  it  is  dangerous  by  conceipts  or  nics 
diftindiens  to  bring  them  in  queftiou,  as  have  in  latter  tims  beeoo 
attempted* 

^Sont^flate:'    Vide  Soft.  6501 


Sed.  525» 

TTBM,  fijeo  leffa  certnine  terre  a  A  L  S  O^  if  1  let  certdine  land  to  % 

un  feme  fole  pur  terme  defa  vie,  "^^  feme  fole  for  terme,  of  her  life^ 

iaquel  prent  baron,  et  puis  jeo  con-  who  take  th  ba(baad;  and  after  I  con* 

fma  finne 

*  «#  act  in  L«  and  M«  nor  Roh,  f  tet  fanlx^^e  L»  and  M.  and  Roh. 

(1}  On  the  operauon  of  an  habendum  in  a  deed,  fee  ant.  si»  at    Vini  Abr*  OrsaC» 
/.K.L.aaaM. 


Lib.  3. 


Of  Confirmation. 


Sea.  ^fti. 


jirma  Vtjlaie  U  baron  ei  fa  feme,  a 
aver  tt  tenet  %  pur  terme  de  lour  deux 
vies;  en  cefi  cafe  le  baron  ne  tient 
jaintment  ovejafeme,  tnes  tient  en 
droit  defa  feme  pur.  terme  de  fa  tie, 
Mesreji  confirmation  urera  ale  baron 
per  voy  de  remainder  pur  terme  deja 
vie,  ^itfurvequijifajeme. 


firme  the  eftftte  of  the  hulband  and 
vf'ife,  to  have  and  to  hold  for  terme  of 
their  two  lives;  in  this  caie  the  huf» 
band  doth  not  hold  joyntly  with  his 
wife^  but  holdeth  in  right  of  his  wife 
for  term  of  her  life.  But  this  con« 
iirmation  fliall  enure  to  the  huiband 
by  way  of  remainder  for  terme  of 
bi;i  life,  if  bee  furviveth  his  wiie« 


'JJERE  is  the  fottrth  cafe  wherein  the  rclcafe  and  confirmation  Vid.  St^  57$, 

doe  agree;  and  in  this  cafe  it  is  to  be  obferved,  tbat  the  banwi  ^|*1^'  ^'^ 

hath  foch  an  cftate  in  the  land  .in  the  right  of  his  wife  as  bee  is  ^^^  ^         '• 
xapable  of  a  Gonfinnation  to  enlarge  his  ellile;  and  therefore  if 
the  confinnatibn  had  been  made  of  his  eftafe  to  him  alone,  to  have 

and  to  hold  the  land  to  faim  and  to  his  heires,  this  had  been  good  (Ant.  979.  b.}. 

to  have  conveyed  the  fee  fimple  to  him  after  the  deceafe  of  his  t€  H.  6.  tit  ' 

wife:  for  if  in  this  cafe  a  rcleafe  be  made  to  the  hufband  and  his  5f'5*^*?' 

heireS)  this  is  fufficient  to  convey  the. inheritance  of  the  land  to  tile  j^ieafe. 

Imfband  (a).  Sutham. 

**  Nt  tient  jaintment  oce  fa  feme!*    For  two  caufes.    Firft,  be- 
TSOQ   b  1  ^^^^®  ^^  ^^^  ^**^  ^®  whole  for  her  life.    Secondly,  joyn-  (4  Kep,  t9.) 
L  yy*  W.J  ^gnants  mull  (as  hath  been  before  faid  in  the  chapter  of 

Joyntenants)  come  in  by  one  title.     But  in  this  cafe  if  the  confirma-  is  £.  3.  SO. 
tion  had  been  made  to  the  hufband  and  wife,  to  have  and  to  hold  the  (1  Uv>H<  Rep. 
land  to  them  two  and  to  their  heires,  they  had  been  joyntenants  of  ^*^'  3t7.43a^ 
the  fee  (imple,  and  the  hufband  feifed  in  the  right  of  his  wife  for  JJ|f ^^"'a, 
her  life ;  for  the  huiband  and  the  wife  cannot  take  by  moities  during  ^37*  ^^ 
the  coverture.  Poft,  361.  a.) 

If  a  man  letteth  land  to  the  hufband  and  wife,  to  have  and  to 
hold  the  one  moity  to  the  hufband  for  terme  of  his  life,  and  th« 
other  moity  to  the  wife  for  her  life,  and  the  leflbr  confinnc  the 
tftate  of  them  both  in  the  land,  to  have  and  to  hold  to  them  and 
to  their  heires ;  by  this  confirmation  as  to  the  moity  of  the  huf- 
bandy  it  ^nureth  only  to  the  hufband  and  his  heires,  for  the  wife  had 
nothing  in  that  moity ;  but  as  lo  the  moity  of  the  wife,  they  are  ^3  h^^  ^  ^ 
joyntenantSt  as  hath  bin  fatd ;  for  the  hufband  hath  fuch  an  eflate   la  £  3. 
in  his  wife's  moity>  in  her  right,  aa  is  capable  of  a  confirmation.  Confir.  ir. 
But  if  fuch  a  leafe  for  life  be  made  to  two  men  l^  feveraJl  moities,  ^^  |*  ^*  ^ 
«Qd  the  lefTor  confirme  their  eftates  in  the  land,  to  have  and  to  hold  ^  £*  5^ 
to  them  and  to  their  heires,  they  are  tenants  in  common  of  the  in-  q  ^,  so. 
heritance ;  for  regularly  the  confirmation  fhall  enure  according  to 
the  quality  and  nature  of  the  eltat^  which  it  doth  enlarge  and  in* 


If  a  leafe  for  life  be  made  to  A,  the  remainder  to  B,  for  life,  and 
the  leflbr  confinne  dwir  eftates  in  the  land,  to  have  and  to  hold  to 
them  and  their  ^ireSy  A.  taketh  one  moity  to  him  and  his  heires, 
and  therefor^  of  the  one  moity  he  is  feifed  for  life,  the  remainder 
lo  fi.  for  life,  and  then  to  him  and  his  heires :  of  the  other  moity 
A»  ii  foiicd  for  life^  the  immediate  inheritance  to  fi.  and  his  heires ; 

becaufe 


I  la  tirre^iididL.  asdM.  aod  Relu 
(t)  [See  Nm  e6oO 


»*- 


btcAttfo  as  lo  ihe  moity  which  Ba  Uke&y  tlii»  fame  is  exccirted:  al 
^n.  6,9.  if  the  revorfion  be  granted  to  teiWAt  for  life,  and  to  a  ftranger,  it 
(itt.titbi)      is  executed  for  one  moity,  (a«  bath  been  faid  before)  and  therc'^ 

fore  in  tliis  6afe  they  are  tenants  in  common; 

If  lands  be  given  to  two  men,  and  to  the  he^res  of  their  twd 
bodies  begotten*  and'lhc  doner  coufirmcth  their  two  eilates  in  the 
land,  to  have  and  to  hold  the  tand  to  them  two  and  to  their  heires  i 
in  this  cafe  fome  are  of  opinion,  tliat  they  (hall  be  joyntenants  of  the 
fee  fiinple,  becaufe  the  donees  were  joyntenants  for  life,  and  (fay 
they)  the  confirmation  muft  enure  according  to  the  eftate  which 
they  have  in  poileffion,  and  that  was  joynt.  But  othere  hold  the 
coiolTdry.  For»  forft,  they  fay,  that  the  doners  have  to  fome  pur- 
pofes  leveraU  inbexituices  executed,  though  between  the  donees 
Innrivor  Aiall  hoU  for  their  lives.  Secondly^  they  fay,  that  when 
the  whole  eftate,  j^hich  comprehendeth  feverall  inheritances,  ii 
confrmedy  the  confirmation  muft  enure  according  to  the  feverall 
inheritances,  which  is  the  greater  and  moil  perdurable  eftate,  and 
V)i>  Selt  Mk    therefore  that  the  donees  ihall  be  tenants  in  c^unmon  of  the  inherit* 

anctt  in  this  cafe, 

^  Per  vojf  de  temcander,  S^tJ*  Here  fome  qiieftion  hath  beet 
made  pf  this  termt  remainder,  without  any  caufe  at  alt,  becaufe  in 
W.t^Mw&W  lawiiis  inisature  of  a  remainden  For  in  cafe  of  a  fine^  when  a 
that's  caie.  yeveriion  e^pedant  upon  an  eilate  for  life  in  A,  is  granted  to  B« 
Voft  St  Stud,  tt  quw  od  ipjfum  revcrti  debet  pqft  m^rtan  A.  prmfato  B,  4*  httredibui 
^  ^^  Jids  rtmanemU^  SfC,  and  a  more  colourable  exception  micht  be  takeni 

againfl  this  word  remancant  there,  than  in  the  cafe  of  Littleton, 
\r  \$ H.  6.  ttt.  It  is  true,  that  in  ^  i6  H.6,  it  is  called  a  reverfion :  in  [o]  9  E.  4. 

Reieafe  45.        it  is  called  a  remainder :  'm[p]6  £.  3.  it  is  faid,  that  by  the  con« 

f9£.  4. 18.  firmatton  an  eilate  accrued  to  the  huiband  for  terme  of  his  life.  In 
f?  E,\^  [9]  17  £.  3.  the  hufoand,  living  the  wife,  fhall  have  nothing. but  in 
\,^  abeyance  after  the  death  of  his  wife.    But  left  there  fhould  bee 

pugna  verbontm,  which  learned  and  wife  men  ever  avoide,  all  do 
refolve,  that  the  cllate  of  the  hufoand  is  good^  and  that  it  doth 
if  £.  S.  6ab.  enure  by  way  of  increafe  and  iulargement  of  his  eilate.  And  albeit 
Ti.  Paget'*  ctfe,  in  this  cafe  of  LUileton,  the  hufband  by  the  conftrmation  gaineth  an 
Kh.  5.  lu.  76.  b.  cfUite  for  life  in  remainder^  (as  LUiteton  tenneth  it)  yet  if  the  huf- 
{fiau  54.  a.)       hon^  doth  waile,  an  adion  of  wafte  iliall  lie  againft  him  and  his 

wife,  notwithilanding  the  meane  remainder,  becaufe  the  huiband 
himfelfe  coijimitteth  the  wafte,  and  doth  the  wrong  ;  and  therefore 
(liall  not  excufe  himfelfe  for  his  committing  of  waile^  in  refpeifl  hs 
himfelfe  hath  the  remainder ;  no  more  than  if  a  man  leileth  to  A$ 
during  thfs  life  of  £«  the  remainder  to  him  during  the  life  of  Ct 
i{  he  commit  waile,  an  adlion  of  waile  ihall  lie  agamil  him  (i)» 

(i)  [See  Note  x5i.] 


Lib.  3. 


or  Confirmation.         Se£t.  526,  527. 


Se6i.  526. 


Tif^E  Sfijeo  leffa  alfemefoh.  terre 
pur  terme  d*ansj  lecjuel  prent 
baron,  etpuis  jeo  confirma  Vejiate  le 
baroji  et  fa  feme,  a  aver  et  tener  la 
terre  piir  terme  de  lour  deux  vies :  en 
cefi  cafe  iU  ant  joiftit  efiate  en  le 
franktenement  de  la  terre,  fur  ceo  que 
la  feme  n^avoit  franktenement  ade^ 
vant,  Sfc. 


"D  UT  if  I  let  land  to  a  feme  fole 
for  terme  of  yeares,  wlio  taketh 
bufband,  and  aUer  1  confirm  tht 
elfate  of  the  huiband  and  his  wite^  to 
have  and  to  hold  the  land  for  term 
of  their  two  lives :  in  this  cafe  tliey 
have  a  joynt  eftate  in  the  freehold  of 
the  land,  for  that  the  wite  had  no 
freehold  before,  &c. 


^nnHIS  is  the  fifth  cafe  wherein  the  releafe  and  confirm  itioh  5E.  Siiy^b. 

doe  agree:  and  it  is  to  be  obferved,  that  chattels  reals,  as  S'S"!?**-®'*** 

TorkCi    u  1  ^^^^^  f®""  yeares,  wardfhips,  and  the  like,  are  not  i^iven  to  j^  1/  ^  ^^ 

L3^  J  the  huiband  abfolutely  (as  dll  chattels  peribnals  are),  by  the  33  £.  J.  i5. 

intermarriage,  but  conditionally  if  the  hufband  happen  to  furvive  Pi>  Com.  Dam^ 

her,  and  he  hath  power  to  alien  them,  at  his  pleafure  :  but  in  the  ''*'*!^  *^*^*'' 

inean  time  the  huiband  is'poflefl'ed  of  the  chattels  reall  in  her  right.  ^|^  g  '^  ^''^' 

rH.  6. 1.    9  H.  6.52.    SZUAff.    21  H.  7.  29»    21  E.  4.  40.    t6H.Q.7^ 
(AnL  46.  b.    Poft.  951.  a.) 

Secondly,  that  the  hufband  liath  fuch  a  pofleflion  in  her  right  of  (Ant.  973.  b* 
the  chattel!,  as  if  capable  of  a  confirnidtion  or  of  a  releafe.  Aut.  «7ti.  a. 

Thirdly,  that  the  confirmation  in  this  cafe  to  the  huiband  and  wife  ''  •^^'  ^^ 
for  their  lives,  maketh  them  joyntenants  for  life,'becaufe  a  chattell 
of  a  feme  covert  may  be  drowned :  and  fo  note  a  diverfit}'  be- 
tvreene  a  leafe  for  life  and  a  leafe  for  yeares  made  to  a  feme  covert ; 
for  her  edate  of  freehold  cannot  be  altered  by  the  confirmation  made 
to  her  hufband  and  her,  as  the  terme  for  yeafts  may^  whereof  her 
hufband  may  make'difpofition  at  his  pleafure  (1). 


Se6l.  527^ 


TTEM,  fi  man  dijfeifor  granta  a 
•*  un  rent  charge  hors  de  la  terre 
dmt  it  moy  diffetfi/i,  etjeo  reherfmt 
le  dit  grant  confirma  mefme  le  grant, 
et  taut  ceo  que  jji  comprife  deim 
mefme  le  graunt,  et  puhjeo  enter  fur 
le  dijfeifor'^  quaere,  en  ceji  cafe,Ji  le 
terre  Joit  dijcharge  de  le  rent  ou 
nemy  *. 


A  L  S  O,  if  itiy  diireifor  granteth  to 
•^  one  a  rent  charge  out  of  the 
land  whereof  he  difTeiled  mee,  ^nd  I 
rehearfing  the  fayde  grant  confirme 
the  fame  grant,  and  all  that  u  hich  is 
comprifed  within  the  lame  grant, and 
after  I  enter  upon.tlie  difl'eifor; 
quare,  in  this  caie^  if  the  land  be 
difcharged  of  the  rent  or  no. 


'T'H  IS  is  the  fifth  cafe  wherein  the  releafe  and  confirmation  doe^  r  l   1  h  r 

diflfer ;  for  a  releafe  to  the  grantee  in  this  cafe  [</]  were  voide/  tb\.  fbi  i«?* 
It  is  holdea  by  fome  authority  fince  lAttUion  wrote,  that  the  AnneJVJayoiv*f 

>  f  tfc  added  in  L.  and  M.  and 
(1)  [dae  Note  s6ft.] 

Tot.,  it  S 


Lib*  3.     Cap.  9.  Of  Coiifinnation,  Se6t.  598. 

* 

difleifee  after  his  re-entry  fhall  not  avoide   the  rent  charge  againft 
his  own  coiifimiation  :  and  there  a  geuerall  rule  is  taken,  thatfuch 
a  thing  a3  I  may  deteate  by  roy  entry,  I  may  make  good-  by  my 
confirmation. 
Li.  1.  fo.  147,       -  I^*  the  feoffee  upon  condition  grant  a  rent  charge  in  fee,  and  the 
148.    Anno        feoffor  confirmeth  it,  and  after  the  condition  is  broken,  and  the 
fpSft* wv^i^So  ^  ^^^^^^  ehtcr,  he  fhall  not  avoide  the  rent  charge.     And  fo  it  is  if 
(       ^ccw«9.;  ^jj^  heireof  tlie  diffeifor  grant  a  rent  charge,  and  the  difleifee  con- 
firmeth it,  and  after  recover  the  land,  he  lliall  not  avoide  the  rent : 
and  yet  in  neither  of  thefe  cafes  his  entry  was  congcable  at  the  tim« 
of  the  confirmation  (a)« 

Sea.  528. 

TTEMf  ft  un  parfon  d[un  ef^life  A  LSO,  if  a  parfon  of  a  chiircli 

charge*  le  gtebede Jon  efglij'e per  "^^  charge  the  clcbc  land  of  hi:* 

fonfait,  etpuis  ie patron  ctVorainarie  church  by  his  deed,  aiid  after  the  pa- 

corifirmont  mefme  fe  grant,  +  et  tout  tron  and  ordinary  confirme  the  fame 

ceo  que  ejl  comprij'e  dcins  mefme  Ie  errant,  and  all  that  is  comprifed  in  the 

grant,  donques  Ie  giant  ejioyera  en  fa  fame  grant,  then  Llie  grant  fliall  ftand     - 

force,  folonquele purport  de  mefme  Ie  in  his  force,  according  to  the  pur- 

graunt.     Mesen  tiqtcafe  covient  que  port  of  tlic  fame  graunt.  But  in  this 

•  Ie  patron  eit  fee  fimple  en  Ie  vozcfm  ;  cafe  it  bchoveth  that  the  patron  hath 

car  8*U  4-   n'ad  ejiaie  en   lavorcfon  a  lee  fi nij)le  in  the  advowfon  ;  for  if 

Jorfque pur  terme  de  vieyou  en  /e tai/e,  he  hath  but  an  ettate  for  life,  or  in 

donque  Ie  grant  X  nc  eftoyera  forfque  taile,    in    the  advowfon,    then    the 

durantfa  vie,  et  la  vie  Ic parfon  que  graunt  Ihall  not  ftand,  but  dorhig 

grantajt,  S^c      •  his  life,  and  the  Hfe  of  the  parfon 

w  hidi  arranted,  8cc. 

^^•";-  J:  ^^:      "   p arson,"  Perfona,  In  the  lce;aH  fisnifiration  it  is  taken  for 
.Bra£t'li  4.  *  ^^^^  re(^tor  of  a  church  parochiall,  and  is  called  perfona  eccle* 

ca.  ^85,  &c.       f^^9  becuufe  he  aflunieth  and  taketh  upon  him  the  paifon  of  the 
Brit.  fo.  ^34.  b.   church,  and  is  faid  to  be  feiied  injure  ecdcficp^  and  the  law  r^^^    «   i 
&c.  Fiecali.5.   had  an  excellent  end  therein,  viz.  that  in  his  perfon'the  L»^         *^*J 
Vh  6^'  *%^       church  might  fue  for  and  defend  her  rigiit ;  and  alfo  be  fued  hy.any 
Reg.  F.  N.  B.      ^^'^^  ^^**^  ^^  elder  and  letter  riLLt ;  and  when  the  church  is  full,  it  is 
48, 49.  faid  to  be  plena  S^-  d)7j/ulta  of  luch  a  one  parfon  thereof,  that  is,  fall 

Brit,  ubi  fupra,    and  provided  of  a  parfon,  that  may  vicanfcv  ptrjonain  ejus  gerere, 

Perfona  imperfoijatttj  ^parion,  impeilbnec  Is  tlie  redtor,  that  is  in 
*8£.  3-S6. 43.  poflefl^ion  of  the  church  parochiall,  be  it  prefentativc^  or  impro- 
38E.  3.  4.  priate,  and  of  whom  the  church  is  full. 

*Dver[  183  Here  are  divers  things  to  bee  noted.    Firft,  that  the  confirmation 

w  of  the  grant,  which  in  deed  is  but  a  meere  afi'ent  liy  deed   to 
•7<H. 4*15.  the  grant;  and  therefore  it  is  holden,  that  if  there  be  a  parfon, 

Qiq,&r»)  patron,  and  ordinary,  and  the  patron  and  ordmary  give  licence  by 

deede  to  the  parfon  to  grant  a  rent  charge  out  of  the  glebe,  aud 
the  parfon  granteth  the  rent  charge  accordingly,  this  is  good,  and 
(hall  binde  the  iucceilbr ;  and  yet  here  is  no  confirmation  fubfequent, 
but  a  licence  precedent. 
#.  Secondly, 

^  />— «r,  t.  and  M.  and  Roh.  +  tCai^ais^  L.  and  M.  and  Hoh. 

t  itUuts  ce  qui  eft  c§mprife  deitu  mefm  U        Xne  not  ia  L.  audMnor  Rolu 
troNtfi  net  ia  Ia  and  M.  nor  Rob. 

(ftjiISee  Note  163.] 


Lib.  3.  Of  Confirmation.  Se6l.  528* 

Secondly,  The  ordinary  alone,  without  the  deane  and  chapter, 
may  agree  thereuntf\  thither  by  licence  precedent,  or  conKrmution 
fubl'equent ;  lor  th<ti  liie  deanc  and  chapter  h^th  nothing  to  doe  NVith 
that  which  the  bilhop  doth  as  ordinary,  w  the  hl'e-tiine  of  the  bilhop.   (i  ^"-  Alir. 

Thirdly,  [^]  but  if  the   biHiop  be  piitron,   thtjre  the  bilhop  ch!i-  '♦79. 48t.) 
not  conlinne  alone,  butthede.uie  a;id chapter  muft  coulinne  alio;   [6]i9Ei.  Dji 
for  the.  advuwlon  or  patronage  is  parcell  of  the  polTellion  of  the  **'^^' '^y* 
biihopricke  ;  and  there  lore  the  bilhop,  without  the  deane  and  chap-  33  |^*  g  ^^^ 
ter,  cannot  make  the  grant  good,  but  only  during  his  owne  life,  after  Ci»ari/e.  br.  53. 
the  deceafe  oi'  the  incumbent,  either  by  licence  precedent^  or  cotilir-  (Poft.  3^9.  a.) 
mation  lubfequent. 

A,  parlon  of  D,  is  patron  of  the  church  of  5.  as  belonging  to  his 
church,  and  prefeuts  B,  who  hy  confeutof  ^.  and  of  the  ordhiar}')  Seernorpoftfaprs 

^ft-dnls  a  rent  charge  out  of  the  glebe ;  this  is  not  good  to  make   *^«nds  of  confir* 
the  rent  charge  perpetuall,  without  the  iiJfent  of  the  patroh  of  ^.  no   S****^"'* '"  '"^ 
•  more  than  the  afl'ent  of  the  bifhop  who  is  patron,  without  the  deane    i,i.  2.  .19  &  24w 
and  chapter,  or  no  more  than  th«  aflent  of  the  patron,  heing  tenant  Li.  j.  lys, 
in  taile  or  for  life,  as  Littleton  faith.     And  Littleton  heie  faith,  that  lib.  4.  2  3,  *?4. 
the  patron  that  coniinues  mull  have  a  f«e  fimple,  meaning  to  inike   '''.**'^"  'o'*;^i-8l« 
the  charge  perpetudl.     {i)A\m\' Littleton  after  faith,  that  in  the   iSbJi.i^ 
cafe  of  the  parfon  the  fee  is  in  abeyance,  and  feeing  the  confeti:  of  Lib!  6.  34.) 
the  patron  is  in  refped  of  his  inte.elt  as  heire,  it  apjjcareth  by  Lit-  TAnt,  274.  b. 
tlcton,  he  may  confjnt  upon  condition ; .  oiherwife  it  is  of  an  attorne-  ^5''*  **•  S»d*75.) 
xuenty  becaufe  that  is  a  hue  airent.     Alfo  if  the  eltate'of  the  putrop 
be  conditional!,  and  he  condimath,  and  after  the  condition  iu  bloken, 
his  confirmation  is  voide.  ^  ^^|   i^-''^!^^' 

Fourthly,  he  that  i^  patron  mnft  be  patron  in  fee  fimple;  for  if  8  eh/..  Dv. '<?52. 
hee  be  tenant  in  taile,  or  ten  an  for  life,  his  confirmation  or  ugreo-  Vid.  lib.  '3.  fol, 
ment  is  not  good  to  bind  any  fucoL-Obr,   but  fuch  as  come  into  the  T'J.  T^  cnie  <ie 
church  during  his  life.     But  if  the  patrcHi  be  tenant  in  taile,  and  d<?«^;'&^l.Hpter 
difcontinue  the  eftate  in  taile,  the  le.ife  ihA\  (land  goud  during  the  (i  i^l^Wf 
difcontinuance ;  or  if  the  eftate  taile  be  barred,  it  Ihallftapd  good  1  Ri.it.  Ab.4dS* 
for  ever.  2  Rot'.  Abr* 

But  here  is  to  be  obferved  a  diverfity  betwenne  a  fole  corpo-  53y.) 
ration,  as  parfon,  prebend,  vicar,  and  the  like,  that  have  not  1  he 
abfolute   fee  in  them,  for  to  tbeir  yrants  the  patron  muff  cive  his  12H.  4.  11. 
confent.     But   if  there  be   a  cciporation  aaLTe^^ate  of  many,   as  i  ,,,   "^U 
dean  and  chapter,  mailer,  fellowes,  and  fcholiais  of  a  colled^e,  ab-  5/3*^*1  jf^5  9^ 
bot  or  prior,  and  covent,  atid  the  like,  or  any  fole  corporation  that  10  Eliz.  Dj. 
hath  the  abfolute  fe<*,  as  a  bilhop  with  confent  of  the  dem  and  6  E.^3. 10.- 
chapter,  they  may  by  the  common  law  malce  any  grant  of  or  out  *  ^  3.  C9. 
of  their  pofleffions,  without  their  founder  or  patron,   albdt  the  ab-  0  o  t*  f^ 
bot  or  prior,  &c.  were  prefentible  :  and  fo  it  is  of  a  bifhop,  becaufe  33  ^  j  j^^ 
4be  whole  eftate  and  right  of  the  Imd  was  in  them,  and  they  may  25  E.  3.  54* 
refpedively  maintaine  a  writ  of  right.    - 

^  1  If  a  bifhop  hath  two  chapters,  and  he  maketh  a  grant,  both  Temps  "R.  S.  tit. 

POl.  a. J  cijaipters  mnft  confirme  it,  or  elfe  the  fuccefiTor  (h.iU  avoide  5™ E*3*Ut 
iL     Bnt  if  one  of  the  chapters  be  diflblved,  then  the  confirmation  of  Ailiic  Suthim, 
the  other  fufficeth  ;  but  it  needeth  not  the  confirmation  of  the  king,  11  F.liz. 
who  i^  founder  and  patron  of  all  bilhoprickes  (1).  I>y«  ^*» 

•  And  note  a  diverfity  l>etween  a  confirmation  of  an  eftate,  and  a 
confirmation  of  a  deed;    for  if  tho  diifeifbr  make  a  charier  of 

feoffinent 

•  « 

(i)  [See  Note  164.] 
[301.  a.] 

(I)  For  the  toafinnttlon  of  Itafes  made  by  ecclefiaftkal  pcr&ni^  ice  Buoii^t  Abr« 
tit.  haSu. 

S.2 


Lib.  3.     Cap.  9.  Of  Confirmation.  Sect.  529- 

feoffment  to  A,  with  a  letter  of  attorney,  and  before  livery  the 
dlHeifee  confirmethe  ellate  of  A,  or  the  deed  made  to  A,  this  is 
d^erely  voide^  though  livery  be  made  after.  But  if  a  bifhop  had 
made  a  charter  of  feoffment  with  a  letter  of  attorney,  and  thfe 
'deane  and  chapter  before  livery  confirme  the  dued,  tbjs  is  a  good 
confirmation,  and  livery  made  afterwards'  is  godd.  And  fo  it  bath 
been  adjudged. 

The  like  law  is  of  a  con5rmatiou  of  a  deed  of  grant  of  a  reyerfion 
befOi-e  attornment. 

In  the  fame  manner  it  is  if  a  biHiop  at  the  common  law  had 
granted  lands  to  the  king  in  fee  by  deod,  and  the  deanc  and  chap- 
ter by  their  deed  confirme  the  deed  of  the  bifhop,  and  alter  the 
deed  of  the  bifliop  is  iitrolled,  this  is  ijood,  albeit  the  confirmation 
of  the  deane  and  chapter  be  not  inroiled;  for  the  affent  upon  th/S 
matter  is  made  to  the  bifhop;  ^ 

IS  E.  3.  Con-  But  this  confirmation  that  Utth-ton  here  fpeaketh  of  muft  be 
firm.  tl.  made  in  the  life,  and  during  the  incumbency  of  the  perfon  ;  and 

31  E.3.  Abb.  '  f0  ji,  tijg  jijg  Qf  ^hg  bifhop,  or  of  any  other  fole  corporation.  But 
^d  &6L  393 '  ^^  ^^  *^  ^®  knowrte  that  grants  made  by  parfons,  prebends,  vicars, 
&  643.  bifliops,  mailer  and  fellowes  of  any  colledge,  deane  and  chapter, 

[e]  13  Elis.  mader  or  gardeine  of  any  hofpitall,  or  any  having  any  fpirituall  or 
cap.  10.  ecclefiaftieall  living  are  reftrained  by  [c]  divers  ads  of  parliament, 

frSlf"  ^*^*  ??'    fP  as  they  cannot  grant  any  rent  charge,  or  to  make  any  aliena- 

I8£ll2.  Ca.  11.       ^.  "^  t  ^     ^       r      ^      \  iri  'L-  A    • 

i  Jac.  cap.  3.  ^^^^^  ^^  ^  make  any  leafes  other  than  fuch  as  are  mentioned  in 
Vrf  s<*A.  \q*l  ^^^^^  ^5'  which  you  may  reade  at  large,  and  the  cxpofitioua  upon 
&'648.  the  fame,  in  my[*]  Coinmeiitaries; 

(•J  Li.  «.  fg.  46.     hTi.  4.  76  &  120.     li.  5.  9.  6.  14.     \u  6.  37.    lib.  7,  8.     lib.  11.  67. 

I 

Seft.  529. 

TTEMj  ft  home  leffa  terre  pur  A  LSO,  if  a  man  letteth  laird  for 

-*   terme  de  vie,  te  quel  tenant  a  ^^  term  of  life,  the  which  tenant 

terme  de  vie  charge  la  terre  ot^e  un  for  life  charge  the  laiid  with  a  rent  irt 

rent  en  fee,  et  cduy  en  le  reverfion  fee,  and  bee  in  thereverfion  confirm^ 

confirma  mefme  le  grant,  le  chatge  the  fame  grant,  the  charge  is  good 

ejl  ajjets  bone  et  effettuall.  enough  mid  etfedusdl. 

«6  Aff.pl.  38.      JJ  ER  E  is  a  diverfity  to  bee  obferved,  where  the  determination 

lib  iTiK  147    .       ^^  *^®  ""^  ^*  ejqirefTed  in  Xh^  deed,  and  when  it  is  implyed 

AoDcMujowo^a  ^"  ^^^'     ^*^^  when  tenant  for  life  granteth  a  rent  in  fee,  this  by 

cafe.  Iflw  is  determined  by  his  death ;  and  yet  a  confirmation  of  the 

(1  Roll.  Abr.      grant  by  him  in  the  reverfion  makes  that  grant  good  for  ever, 

1^')s    J  -  -      tirithout  words  of  inlargement,  or  claufe  of  diftreffe,  which  would 

pi.  1*.     amount  to  a  new  grant.     And  yet  if  the  tenant  for  hte  had  granted 

a  rent  to  another  and  his  heires  by  exprefie  words,  during  the 

life  of  the  grantor,  and  the  lelfor  had  confirmed  that  grant,  that 

grant  fliould  determine  by  the  death  of  tenant  for  life. 

Tenant  for  life  upon  a  condition  grant  a  rent  in  fee,  the  lefibr 
confinne  the  grant,  and  after  the  condition  ifl  brokeni  the  leflbr 
re-enter,  he  ihall  not  avoide  th^  grant. 


JLib.  3. 


Of  Confirmation^  Seft.  530,  531, 


Sea.  530. 


JT  E  JIf ,  fijoii  vn  perpetual  chart*  A 
tariey  dojtt  I'ordinarie  n*ad  rien  a  '^ 
needier  tie  a f aire ;  quacre,y«  le patron 
del  chauntery,  et  le  chapkine  de 
piefme  le  chauutery  potent  charge  le 
citauntery  ove  un  rent  charge  enper^. 
peiuitie. 


T 


L  S  Q,  if  tUere  bee  a  perpetuall 
chanterie,  wherewjtli  the  ordU 
nary  hath  nothing  to  doe  or  meddle; 
quare^  if  the  patron  of  the  chantery, 
and  the  chapleine  of  the  fame  chaat«-. 
ery  may  charge  the  chantery  with^ 
a  rent  charge  m  perpctuitie.. 


HIS  *is  meant  of  a  chauntery  donative  wherewith  the  ordiupiry 
hath  not  to  deale,  and  by  this  grant,  when  Littleton  wrote^ 
the  chauntery  (hould  have  bec^n  charged  for  ever,  becaufe  no 
\^a\  hi  ^*^®'*  ^^  ^y  intereft  in  this  chantery  fave  only  the  patron 
L*^  •  'J  and  chauii^ry  pricft,  and  the  grant  is  made  concur  rent  ibu$ 
kits  qucc  in  jure  requinintur.  But  Hnce  Littleton  wrote,  all,  and  ali 
m<uiner  of  free  chappeb  and  chaunteries  perpetual],  whereof  Lit- 
tltton  here  fpeakes,  are  by  [a\  a^s  of  parliament  given  to  the  cro\ync, 
and  the  bodies  politike  thereof  diHolved.  See  hereafter,  SeQion  648, 
more  at  large  of  all  this  prefent  Seftion. 


Vid.  Sea  d48- 
(Cro.  Jac.  6S.} 
(10  Ue[>.  Lami' 
pet's  cafe.) 
(^Poft.344.) 


fa]  37  H.  8, 

ca.  4. 

1  £.  &  C.  14. 


Sea.  531. 


TTHIM^  en  afcm  cat  cejl  verbe 
declj.  ♦  ou  ceji  verbe  concefli,  ad 
mefme  r^ed  enfubjiance,  et  urera  a 
mefme  I'hitent,  come  ceJi  verbe  confir- 
mavi.  Sicome  jeo  Jue  dijjeijie  d*un 
came  de  terrCy  et  \jeoface  iieljait; 
Sciant  praefentes,  &c.  qu5d  dedi  a  le 
diffeifbr,  j;  Sfc.  vel  quod  concefli  a  le 
St  dil}eij'or^  le  dit  carue,Ac.  etjeo  de* 
liver  tantfolement  le  fait  a  luyjauns 
afcun  livery  dejeijtn  del  terre,  c  ejt  un 
tone  coniirmatiovy  et  auxyfort  en  ley, 
ficome  t/  avoit  en  le  Jait  cejl  verbe 
confirmavi,  &c* 


H 


A  LSO,  in  fome  cafe  this  verbe- 
•^  dedif  or  this  verbe  concejfiy  hath 
the  fame  effeifl  in  fubitance,  and 
dial]  enure  to  the  fame  ititenty.  us 
this  verbe  confirmavi.  As  if  I  bee 
difl'eifed  of  a  carue  of  land,  and  f 
make  I'uch  a  deed ;  Sciant  pnefentes, 
Sfc.  quod  dedi  to  the  diffeifor,  &c.  or 
qudd  conceffi  to  the  faid  difleifor,  the 
laid  carue,  &c.  and  I  deliver  onely 
the  deed  to  him  without  any  liverie 
of  feifin  of  the  land,  this  is  a  good 
confirmation,  and  as  firong..  inlaws 
as  if  there  had  beene  in  the  deecf. 
this  verbe  coftjinaavif  4rc« 


ERE  L//^/^^oft  proceedeth,  according  to  the  former  divifion, 
to  (hew  .words  that  in  law  do  amount  to  a  confirmation.    And. 
here  is  to  bee  obferved,  that  fome  words  are  large,  and  have  a 

feuerall  extent,  and  fome  have  a  proper  and  particular  application, 
'he  former  fort  may  contain  the  latter;  asdedi^  or  concejjl^  may  Bra. IL f. fo. SSf.* 

t^^«  ▼"•  qron  coKcassi.tf  k  Sfi 
fiifor^  9tc^  •not  in  JL  and  M*  nor  Rohi, 

S3 


Ifc  and  M.  and  Reh. 
tj/«w  added  L.  andM^  and  Rpb. 


Lib.  S.    Cap.  9.  Of  Confirmation.  Se6l.  532. 

U\n  103.  amount  to  a  grant,  a  feoffment,  a  gift,  a  leafe,  a  releafe,  a  confir- 

1^  H  1  tt'        nmtion,  a  furrender,  &c.  and  it  is  in  the  eledion  of  the  party  to 
19  H  6  44.       ^^^  ^^  which  of  thefe  purpofes  he  viU. 

7  l{.  7. 16.  32  E.  3.  briefe  591.  Brooke  tit.  Cnnfinn.  «0.  14  H.  7.  2.  37  H.  6,  17. 
D\cr  8  Liz.  4H.  7.  10.  S^K.  4.  36.  40£.  3.  41.  (Sid.  452.  Plo.  196- 
6  Kep.  17.  a.     1  HoU.  Abr.  4S3.     Noy  66.) 

Ura^^ton.  lib.  J.        i^/?  («*/«»  confirmatio  quafi  grtctdam  raiihabilio,Jttfficii  tamen  quan-^ 
lol.  59.  b.  dorjue  per/cjji  etiayn  in/e  contineat  donationem,  utfi  dicat  quiiy  dedi 

et  conjirmavi^  licet  jurari  pqffit  ex  aliqud  donatione  prccccdcnie. 

But  a  releafe,  confirmation,  or  furrender,  &c.  caunot  amount  to 
(A  IVp.  flO.  h.  *  g^^"^  ^^'  "^r  ^  furrender  to  a  confirmation,  or  to  a  releafe,  &c. 
2Cii».  159.  becauie  thefe  bee  proper  and  peculiar  manner  of  conveyances,  and 
Mo.  34.  ai*e  dcftined  to  a  fpeciall  end  (i). 

?lo.  397,  398.) 

^^  Dcdi  et  conceji^  S^c."    Here  is  implyed  that  there  be  more 
words  than  dtdi  and  conctffi^  that  will  amount  to  a  confirmation,  as 
U]  3?  E.  3.        dimifi,     [e\  In  ancient  ftatutes  and  in  orimnall  writs,  as  in  the  writ 
V*  '>k*Tt  of  entry  i/i  ta/uprovijOy  in  conjimili  caja  ad  commune7n  legem,  and 

C':'oriii.  xO.  niany  others,  this  word  dimifi  is  not  applyed  only  to  a  leafe  for 
Vid.  ie  (bit.  de  life,  but  to  a  gift  in  taile,  and  to  a  ftate  m  fee.  [J  ]  Alfo  if  a  man 
Gloc.  ca.  4.  lyake  a  leafe  to  A.  for  yeares,  and  after  by  his  deed  tlie  lefiur  ro/utV 
t/  ]  ^  ^*  ^*  ^'  quod  habcret  ct  tenent.  terram  pro  tcrmino  vitafua: ;  this  is  adjudged 
Bradldii.  by  this  verbe  (volo)  to  bee  a  good  confirmation  for  tirme  of  his  life. 

(Pio.  159.)         Benigrti^  C7ib»jacicnda:  funt  intcrpretationes  cart  arum  propter  Jimpli' 

diatom  laicorum  vt  res  mngts  vakat  quUm  pcrcat. 
iV'-^'^^V  ^^^  ^^  *®  whwn  fuch  a  deed  comprehending  dedi^  ^c.  is  made, 

:-  mI*  ^*  -*'-  mcLv  plead  it  as  a  crant,  as  a  releafe,  or  as  a  confiwuaiion,  at  his 
Citle.  eledion  (-2). 

If  a  pai  fon  and  ordinary  make  a  leafe  for  yeares  of  the  glebe  to 
the  patron,  and  the  patron  by  bis  deede  granteth  it  over,  or  r.,^^  ^1 
if  the  dilVeifor  griinieth  ajent  to  the  (iifieiiee,  and  he  by  bis  L«^  —  •*J 
deed  eranteth  it  over,  and  after  re-enter ;  in  l)oth  thefe  cafes  one 
and  the  fniae  words  doe  amount  both  to  a  grant,  and  taa  confirma- 
(Ant.  280.  t98.  ^jon  in  judgement  of  law  of  one  and  the  liime  thing,  ne  res  pereat, 
S  llcp.  i5j  16.)  ^^^  j-jj  jj  |g  jj-  ^  difl'eifor  make  a  leaic  for  lite,  or  a  gift  in  taile,  the 

renraiiider  to  the  dilFelfee  in  fee,  the  dilfeifee  by  his  deed  granteth 
over  the  remainder,  the  particular  tenant  attorneth,  the  difleifee 
fhall  not  enter  upon  the  tenant  for  life,  or  in  taile,  for  then  be» 
flu)uld  avoide  his  owne  grant,  which  amounted  to  a  grant  of  tha 
ej^ate,  anci  a  coniirinatioii  alfo. 


(Sid.  453.)  Sc6l.   532. 

TTE  Myfijeo  Icffa  terre  a  un  heme  A  LSO,  if  I  let  land  to  a  man  for 

"^  pur  terme  d*ans,  perforce  de  quel  "*^  teime  of  yqaies,  by  force  where'* 

il  ejl*  en  paffijiotiy  S^c  et*  puis  jeo  of  he  is  in  poireilion,  &c.  s^nd  after  I 

Jace  un  J  ait  a  lu^^  ^c.  quod  dedi  &.  make  a  deede  to  bij%  8^c»  quod  dedi 

*  Mp$JeJJ!en,  f^c.^oJiJiotHy  L.  and  M.  and  Roh» 

( I )  The  efife^.  of  tbe  word  grant, .  in  in-    note  on  the  chapter  «f  Wttnnlf* 
plying  a  warranty,  will  be  coAfidgpiid  hi  .a>,       (»)  [See  Mou  965.] 


Lib.  3. 


Of  Confirmation. 


Sea.  533,  534. 


jcohceffi,  &c.  hdit  terre,  a  aver  pur  S^  conceffi,  S^c.  the  faid  land,  to  have 
ierme  de  fa  vie,  et  deli  vera  a  lay  /e"  for  terme  of  his  life,  and  I  deliver  to 
/ait,  S^'c.  donques  maintenant  it  ad  him  the  deed,  &c.  then  prefenriy* 
e/late  en  le  terre  pur  terme  de  *  fa  hee  hath  an  efiate  in  the  laud  for 
vie.  terme  of  his  life. 


H 


ERE  is  the  fixth  cafe  wherein  tlie  confirmation  and  the  releaf<( 
doe  agree,  and  is  evident,  and  ocedech  no  explication* 


Sed.  533, 


IPT fijeodieen  le fatty  a  aver  et 
"^  tener  a  luy  et  a  Jes  heires  defon 
corps  eri^endres,  ii  ad  ejiate  en  fee  ' 
taiie.  htfijeo  die  en  kfaity  a  aver 
et  tener  a  tiiy  et  afes  heires,  il  ad 
efiate  en  fee  fimple.  Car  ceo  urera 
a  lui)  per  force  de  f  confirmation 
d*en/argei'fon  ejiate. 


A  N  D  if  I  fay  in  the  deede,  to  have 
-^^  and  to  hold  to  him  and  to  his 
heires  of  his  body  cngendred,  hee 
hath  an  eftate  in  fee  taile.  And  if  I- 
fay  in  the  deed,  to  have  and  to  hold 
to  liim  and  to  his  heires,  he  hath  aa 
eftate  in  fee  fimple.  For  this  ihal| 
enure  to  him  by  force  of  the  con<« 
firmatioa  to  inlurge  his  eftate. 


'T'HIS  alfo  is  evident,  and  needeth  no  explication,  faving  that* 
whenfoever  a  confirmation  doth  inlargc  aiid  give  an  elfate  of 
inheritance,  there  ought  to  be  apt  words  (03  LiitUtoii  here  exprei- 
feth  them)  ul'ed  for  the  fame. 


Sea,  534. 


JTEM,  ft  home  foit  diffeifie,  et  le 

dijj'eifor  deviefeijie,  etfon  heire  eji 

rinsper  difcent,  et  puis  le  difjeifee  et 

Vheire  %  fe  diifeiforfontjointment  un 

fait  a  un  auter  en  fee,  et  livery  de 

feifinfar  ceo  eft  fait  {quant  at  heire  le 

dijjeifor  que  etifealajt  lefait)  lestene- 

fnents  pafjont  +  et  uront  per  viefme  le 

fait  per  voy  de  feoffment ;  et  quant  al 

di/Jeifee  que  eufealaji  mefme  le  fait, 

ceo  ne  urera  \jinon  per  voy  de  coh- 

firmation.    Mes  file  dijjeijee  en  cejt 

CO*  port  brief e  d  'entre  en  le  per  et  cu  i 

€nj>er$  I  ^alienee  ||  del  heircle  diifeijor ; 

quaere, 

*fa  not  f  n  L.  and  M.  nor  Roh. 
f  coufirmtttkth'^CMfirmamint,  L.  and  M^ 
and  Roh. 
I  k  dijii/or  not  in  L»  and  M.  nor  Rdu 


A 


LS  O,  if  a  man  be  diiTeifed^  and 
the  difleifor  die  feifed,  and  his 
heire  is  in  by  difcent,  and  after  the 
diifeifee  and  the  heire  of  the  difleifor 
make  joyntly  a  deede  to  another  ia 
fee,  and  livery  of  feilin  is  made  upoa 
this,  (as  to  the  hwe  of  the  diifeifor 
that  ieaied  the  deed)  the  tenements 
doe  paife  and  enure  by  the  fame  deed 
by  way  of  feoft'ment;  and  as  to  the 
dilfeiiee  who  leaied  the  fame  deed^ 
this  Ihall  enure  but  by  way  of  coutir- 
mation.  But  if  ttie  dilleifee  in  this 
cafe  brings  a  writ  ot'  en  trie  in  the  per 

and 

4  it  uront  not  in  L.  and  M.  nor  Rotu 
^Jinon^^mei,  L.  and  M.  and  RqIu  '  * 
l  dO^^,  JU  and  M  and  Aoh^ 

S4     • 
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Seft.  534. 


quaere,  comerit  il  pledra  eel  fait  en- 
vers  le  demandant  per  voy  de  con^ 
Jimiation,  *  SiC.  Etfaches,  monjifs, 
fj^yee/l  un  des  plats  honorables^  laud- 
ddles,  et  prqfi tables  ckofcs  en  nojire 
lei/y  de  aver  Icjlience  de  bien  pleder 
en  attlons  reak  et  perjhnals ;  et  par 
ceojeo  toy  counfaile  efpecialmeut  de 
anitter  f  ton  towage  et  cure  de  ceo 
apprenderl^. 


and  cui  ^ainft  the  alienee  of  the 
heire  of  the  difleifor ;  qutere,  how 
be  (hall  plead  this  deede  as:ainrc  the 
demnndmit  by  way  of  con^miationy 
&c.  And  know,  my  fon,thal  it  is  one 
of  the  inoit  honorable,  laudable,  and 
profitable  things  in  our  law,  to  have 
the  ibience  of  well  pleading  in  adlions 
reals  and  perfonals ;  and  therefore  I 
counfaile  thee  efpecially  to  imploy 
thy  courage  and  care  to  leame  this. 


**  Q  UANT  al  h^re  del  dijei/or,  ^c.  leg  tenements  pajfoni  per  vojf 
dejeqff)nefit,"     For  the  land  ^hall  ever  paile  from  him  rnno  \  1 
t1  H.  T.  S4.  b.     that  hath  the  ftate  of  the  land  in  him.     As  if  cefty  que  ufe  l3"2.  D.J 
ri.  Com.  59.'a.    and  his  feoffees  after  the  ftatute  of  i  Ji,  3.  and  before  the  (latnte  of 
in  Wimbi(bc*»      ^y  j^  g  ^^^  ^Q  jj^j  joyned  in  a  feoffment,  it  (hall  be  the  feoffment 

of  the  feoffees,  becaufe  the  flute  of  the  land  was  in  him. 

So  it  is  if  the  tenant  for  life,  and  hee  in  the  remamder  or  rever- 
fion  in  fee,  joync  in  a  feoffnient  by  deede.  The  livery  of  the  free- 
hold thall  move  from  the  lellee,  and  the  inheritance  from  him  in 
the  reverfion  or  remainder,  from  each  of  them  according  to  his 
eilate.  For  it  cannot  hee  adjudged  by  law,  that  the  feoffment  of 
tenant  for  life  doth  draw  the  reveriion  or  remainder  out  of  the  lef- 
,for  or  him  in  remainder,  or  doth  worke  a  wrong  becaufe  they 
M.  16  &  17  El.  joyned  together  (i). 

(Sid.  83.)     (1  Ron.  Abr.  633.)    (Ant.  45.  a.)    (1  Rep.  76,  77.) 


ifi  Rep.  15.  a.) 

F).  Com.  59.  a. 
i>l.  Com.  140. 
id  Browning'n 

J  H.  5.  r, 

13  H.  7.  14. 
13  B.  4.  4.  a. 
«7  H.  8.  13. 


Lib.  1,  fo.  76. 
Brcdon*s  cafe. 
(Anu  $;jl.  b.) 


17  Eli2. 
Pyer  539. 
(1  Leo.  31.) 


(lLco.37.«6«.) 


If  there  bcc  tenant  for  life,  the  remaynder  in  taylc,  &c.  and 
tenant  for  life  and  he  in  the  remainder  in  tayle  levie  a  fine,  this  ii 
no  difcontinuance  or  deveAing  of  any  effafe  n\  remainder,  but  each 
of  them  paffe  that  which  they  have  power  and  authority  to  paffe. 

A,  tenant  for  lite,  the  remainder  to  B.  for  life,  the  remainder  in 
tayle,  the  remainder  to  the  right  heires  of  B,  A,  and  jB.  joyne  in  a 
feoffaie;nt  by  deede,  albeit  it  may  be  faid  that  this  is  the  feoffment 
of  A.  apd  the  confirmation  of  B,  and  confequently  hee  in  there- 
m?iinder  in  tayle  cannot  enter  for  the  forfeiture  during  the  life  of  B. 
but  be9^ufe  L\  joyned  in  the  feoflment,  which  was  torcious  to  bim 
in  the  remainder  in  taile,  and  is  particeps  criminis^  therefore  they 
forfeited  both  their  eflates,  and  he  in  the  remainder  in  tayle  might 
enter  for  the  forfeirure.  But  if  he  in  the  reverfion  in  fee  and  tenant 
for  life  joyne  in  a  feoffment  by  i)aroll,  this  fliall  be  (as  fome  hold) 
firft,  a  furrender  of  the  effale  of  tenant  for  life,  and  then  the  feoff- 
ment of  him  in  the  reverfion  ;  for,  otherwife,  if  the  whole  (hould 
paffe  from  the  lefTee,  then  he  in  the  reverfion  might  enter  for  the 
forfeiture,  and  every  man's  ad  (ut  res  Viogu  uUeai)  (hall  be  con* 
Arued  moil  ftrongly  againfl  himfelfe. 

And  it  i^  to  be  obferved  that  Littleton  here  putteth  a  difcent,  to 
as  the  entry  of  the  diffeifeo  i^  not  lawfuU  i  for  if  the  diileifor  and 

diffeifa 


f  Hff.  not  in  X#.  tnd  M.  nor  Rolu 
t  teuiziMhp  add  M. and J^loh. 


I  arc  added  L.  and  M  and  iUh, 


(1)  [See  Nof: 
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difTeifee  joyne  in  a  charter  of  feoffment,  and  enter  into  the  land, 
and  make  hvery,  it  fhall  be  accounted  the  feofiinent  of  the  difleifee, 
and  the  confirfnation  ot  the  difieiior.  . 

r  ^^.V       -I    "  Quttre  coment  if  pledera  cejlfaity  S^c*'    Hee  may  pleade  Lib.  1.  fo.  146, 
LJ^o-  *'J  the  feoffment  of  the  heire  of  the  difieilor,  and  the  coniirma-  147.  MayoweV 
tion  of  the  difTeifee  as  it  hath  been  pleaded  and  allowed.  c^^'^- 

"  Et /aches f  monjits^  que  eft  un  depluis  honorable,  SfC**    Here  is  g^c  my  Frefaoi 
to  bee  obferved  the  excellency  of  good  pleading,  and  Littleton's  to  the  9  Bpoke 
grave  advice,  that  the  fludent  ftiould  imploy  his  courage  and  care  of  my  Keporti. 
tor  the  attaining  thereof;  which  hee  fhall  attaine  unto  by  three  ^^"'f  ^^ijl 
meanes:  iirfl,  by  reading;  fecondly,  by  obfervation ;  and  thirdly,  g^| ,'    1  X.a. 
by  ufe  and  exercife.     For  in  ancient  time  the  lerjeants  and  appren-  Sid.  339.) 
tices  of  law  did  draw  their  owne  pleadings,  whicii  made  them  good 
pleaders.     And  in  this  fenfe  placitum  may  be  derived  d  placendo, 
quin  omnibus  placet. 

Now  feeing  good  pleading  is  fo  honourable  and  excellent,  and 
that  many  a  good  caufe  is  daily  lofl  for  want  of  good  and  orderly 
pleading,  it  is  necefTary  to  fet  downe  fome  few  rules  (amongft 
many)  of  thie  fame,  to  facilitate  this  learning,  that  is  fo  highly 
commended  to  the  lludious  reader.  For  when  I  diligently  coniider 
the  courfe  of  our  bookes  of  years  and  termes  from  the  beginning  of 
the  raigne  of  Edw.  3.  I  obferve,  that  more  jangling  and  queflions 
grow  upon  the  manner  of  pleading,  and  exceptions  to  forme,  than 
upon  the  matter  it  felfe,  and  infinite  caufes  loft  or  delayed  for  want 
of  good  pleading.  Therefore  it  is  a  necefTaiy  part  of  a  good  com- 
mon lawyer  to  be  a  good  prothonotary.  And  now  wee  will  per* 
forme  our  promife. 

The  order  of  good  pleading  is  to  be  obferved,  which  being  in- 
verted great  prejudice  may  grow  to  the  party,  tending  to  the  fub- 
verfion  of  law.     Or  dine  pladtandifervatOy  fervatur  Spjus,  Spc, 

Firfl,  in  good  order  of  pleading  a  man  mufl  pleade  to  the  jurif- 
didtion  of  the  court.     Secondly,  to  the  perfon ;  and  therein  firfl  to 
the  perfon  of  the  plaintife,  and  thei^  to  the  perfon  of  the  defendant. 
Thirdly,  to  the  count.     Fourthly,  to  the  writ.     Fifthly,  to  the 
adion,  &c.  [a]  which  order  and  forme  of  pleading  you  fhall  reade  [a]BraaonIi, 
in  the  ancient  authors  agreeable  to  the  law  at  this  day ;  and  if  the  ib.400.  Brittoi 
defendant    miforder  any  of  thefe   he  lofeth   the  benefit  of  the  f2*4i.8.&i23. 
l^^^my-  Fletali.6. 

wnner.  ^  ^  36.  &c 

The  count  mnfl  be  agreeable   and  conforme  to  the  writ,  the  40* £.  3. 9.  \^ 
barre  to  the  count,  &c.  and  the  judgement  to  the  count ;  for  none  ir  £.  3.  74^ 
of  them  mufl  be  narrower  or  broader  than  the  other.  8  E.  3.  5  &  9. 

A  count  or  declaration,  which  anciently  and  yet  is  called  narra^  ^  ^*  ^  ^*" 
tio,  ought  to  containe  two  things  [A]  viz.  certainty  and  verity,  for  fi]  H.  Com, 
that  it  is  the  foundatioi^  of  the  fuite,  whereunto  the  adverfe  party  ^o*  ISI,  l^f. 
muft  anfwei',  and  whereupon  the  court  is  to  give  his  judgement :  ^.^  tu^^ 
[c]  Certa  debet  ejfe  intentio  et  narraiio,  et  certum  fundamentum,  et  fo  i^o  if« 
certa  res  quce  deducitur  in  Judicium.    But  it  mufl  be  onderflood  that  [c]  Bradon* 
there  be  three  kind*  of  certainties :  firfl,  to  a  common  intent,  and  hb.  9.  fo.  140. 
that  is  fufficient  in  a  barre  which  is  to  defend  the  party  and  to  ex- 
cnfe  him.    [d]  Secondly,  a  certaine  intent  in  general!,  as  in  couhts,  W  I^*  ^*  tt<^ 
replications,  and  other  pleadings  of  the  plaintiff,  that  is  to  con-  ^^^*  ^"^*' 
Vince  the  defendant,  and  fo  in  inditements,  &c.    Thirdly,  *^*'*/ 66.*  WimSc's 
tsuni  intent  in  every  particular,  as  in  eiloppels*  cafe. 

He 
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[t]  7  H.  6. 17.         M  He  pleadeth  a  plea  in  abatement  of  tlic  writ  (which  of  ancient 

Si  H.  6.  12. 15.  times  was,  and  yet  is  c<dled  breve)  or*  a  plea  after  the  latter  coD- 

Pl,  Coo.  33.  b.  tinii-inct,  ou^ht  to  plead  it  certdiniy. 
rn34ll  6  48'      ^^^  ^'^^  anrient  tonnes  ol  courts  are  to  be  duly  obferved,  as 

8  H.  5.  4.  b.  ^^"^  dlf/Kjttf  or  cum  dtdtt,  Aud  not  to  fuy,  that  he  was  feifed  and  de- 
«i  E.  4.  5«.  iTiiied,  &c.  (And  yet  if  he  lay  fo,  it  mnkcth  not  the  coont  vicious) 
5i^3.  15.  [g]  but  in  a  bane  replication  or  other  kinde  of  pleading,  the 
39  H.  6.  3.  party  mull  aliedi^e  a  feiiin  in  the  leflbr  or  dunor.  and  ancient  formes 
it  H  7  %6     '  of  pleadmg  aie  alio  to  be  obferved. 

Ig]  4b  E.  3.  8.      2  H.  4.  13.     6  H.  4.  5.  b."     10  J5»  4.  2.     F.  N.  B.  156.  c.      11  E.  3. 
ilidc  32.     9  H.  6.  59.     10  E.  4.  4. 

pi]  PI.  Com.  [A]  Counts,  or  fnch  as  be  in  nature  of  counts,  (as  an  avowry^ 

?I*?l'y  f^^*^*  wherein  the  defendant  is  an  ador)  need  Aot  to  be  averred,  but  all 
S7h!6.9H.  7.  ^^^^®^  pleas  in  the  affirmative  ought  to  be  aveiTcd,  ct  hoc  paratym 

eji  verificare,  Src.  but  pleas  meerly  in  the  negative  ought  not  to  be 

averred,  becaufe  a  negative  cannot  be  proved, 
t]  40  H  9.  31.       [']  Where  there  is  but  on«  tenant  or  one  defendant,  he  cannot 
d2, 33.  have  two  iuch  pleas,  a^  each  of  them  doe  goe  to  the  whole  :  bat 

41  E.  3. 11.  where  there  are  divers,  each  of  them  may  pleade  feverall  pleas 
2i t  «  *fi         which  extend  to  the  whole  (i). 

97  iL.  3.  ol. 

44  £.  3.  Q3.      45  E.  a  Double  plea  39.      43  E.  3.  21.       36  TI.  6.  29.      37  U.  6.  23. 

53  H.  6.  51.     15  K.  4.  25.    7  U.  4. 12.     41  E.  3.  Double  plea  78. 

[it]  PI.  Com.  81.       [A-]That  which  is  alledged  byway  of  conveyance  or  induce* 

11  If.  4,  89.       ment  to  the  fubl^ance  of  the  matter  need  not  to  be  fo  certainly  al- 

34 II.  6. 48.        lediied,  as  that  which  is  the  fubllance  it  felfe. 

19  R.  2.  Aaion         ^     ' 

fur  le  cafe.  52.    22  £.  3.  19.    30  £.  3.  9. 

{(]  5  TI.  7.  a  Tf]  Every  plea  muft  be  dire<5l,  and  not  by  way  oT  argument,  or 

S7U.8.4.    SSH.6.    irE.4.7.    23E.4.8. 

{m]  PI.  Com.  [m]  Where  a  matter  of  record  is  the  foundation  or  ground  of 

6S.  a,  b.&  100.  tji^  I'uite  of  the  plaintife,  or  of  the  fubllance  of  the  plea,  there  it 

^ite^sL  ought  to  be  certainly  and  truly  alledg<ed;  othcrwife  it  is,  where  it 

19  M.  6^49.  ^^  ^^^  cf>nveyance«     But  the  proceedings  and  fentences^in  the  eccle- 

57  U.  6. 14*  (iafticall  courts  may  be  alledged  fummarily  i  as  that  a  divorce  was 

36  H.  6.'5.  had  between  fuch  parties,  for  fuch  a  caufe,  and  before  fuch  a  judge, 

?i  H^  A  f^  and  concur reniibm  hits  quit  injure  requiruntur  ;  for  the  judge  mult 

98  h!  6. 23^  ^  alledged,  to  the  intei^t  the  court  may  write  to  him  if  it  be 

^iAKik  denied. 

48  £.  S.  11.  Good  matter  muft  be  pleaded  in  good  forme,  in  apt  time,  and  ia 

4  B.  4. 12.         ^^  order,  or  otherwifc  great  advantages  may  be  loll. 

9  £•  3.  46. 

«1  B.  4.  5t,     35  H.  6. 35.     10  H.-  7.  9.  15.      11  H.  7.  8.      22  E.  3.  2.      34  H.  6.  27.. 
12H.  a5,6.    7£.4;3fiS.    9E.4.J24,    8B.4<31I    eAfll  29.     5E.4.70.    3E.4.1.'' 

n]  35H.6*35.  W  Geoerall  dtates  in  fee  fimpls  may  be  generally  al-  r^Qq  t  -i 
21 1;  4-  bi^  ledged,  hot  the (^ommentemeht  of  eftates  tayle,  and  other  ^^  ^'  '^•J 
9  H.  4. 5.  particular  eftales  regularly  nmft  be  (hewed,  unlelfe  in  fome  cafes 

^^'J'Jf*  whcrethty  artf  ailtdged  by  way  of  indvcemcnt,  and  the  life  of  tenant 
loE.  4. 18.       ***  ^^^^f  ^  ^^  ^^^^  ought  to  bc«vcrrcd. 

13H.7rl&      S6H.S4    nf««ttBC^Br.l60. 

Wh€a 
(i)  [See  Note  S67.] 
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[o]  When  any  fpeciall  and  fubftantiall  matter  is  albdg^d  by  [o]  V.Sea.l9S. 

either  party,  that  ought  to  bee  efpecially  anfwer^dy  and  not  to  be  ^?i^^ga 

p<iil*e4  over  by  a  generall  pleading.  9  ^^  ^ 

S?  AiT.  45.      2  £.  3. 4S.      13  £.  3.  Aac.  Demefae  15.      iO  £.  3.  ib.  45.      7  H.  7.  a. 
Lib.  10.  fo.  91.     U.  11.  fo.  10. 

[p]  The  plea,  of  every  man  fliall  be  conllrued  ftrongly  againft   fp]  3  H.  ^.  a» 
him  that  pleadeth  it,  for  everic  man  i$  prefDmed  to  make  the  beft  ^  Aff.  lO. 
of  his  owne  cafe :  arnbiguum  placitum  inferpretari  debet  contra  profe*  J*  S*  1*  1*  ?* 
Tcntem.  •        21  H.  6.  *   ' 

Debt.  43.    7  H.  6.24.31.    35  H.  6.  48.    47  £.  3. 14.    PI.  Com.  46.  a.    Li.  3.fo.  59« 
Line.  Col.  cal'e. 

\q\  Every  ()lea  that  a  man  pleadeth  ought  to  be  triable,  for  M  **  E.  4. 
without  triiill  the  caufe  can  receive  no  end  :  ei  expedit  rtipitblicx  ut  !?•£'?•  ^     * 
/tijittiji  htmm.  ji  J.  4  3^^ 

22  H.  6.  50u 

[r]  The  tenant  before  his  default  faved,  may  plead  all  pleas  [r]  40  £.  3. 40« 
"which  prove  the  writ  abated,  as  death,  &c.  or  matters  apparent  in  43. 46. 
the  writ ;  but  no  plea,  which  prove  it  abateable,  as  taking  of  huf-  ^\  ^  ^'  *• 

UomJ    iL«  •       18  E.  3.  16b 

*«"*^»«^:  26  E.  3. 6a 

42  E.  3.  3. 10.  46.     6  E.  3.  ^,  8  £.  3.  2e.     10  E.  3.  60.    14  H.  4.  15.     12  £.  4.  U 

38  £.  3.  2&    7  U.  7.  3. 

\s\  When  a  man  is  authorifed  to  doe  any  thing  by  the  commoiL  [t]  10  E.4. 3w 
law,  by  grant,  commillion,  ad  of  parliament,  or  by  cuftome,  he  ^-  H.  6. 8. 
ought  to  purl'iie  the  fubftance  and  effed  of  the  fame  accordingly.        *  h'?  if' 

37  H.  6. 1.  27  H.  8.  13.  21  H.  7.  25.  11  H.  4.  33.  Fl.  Com.  79.  16  K4.  10. 
IH.  7,  33.  20  H.  7.1.  6£.  4.4,  5.  21  E.  4.  54.  '  22  H.  6.  47.  llH.6.8. 
25  £.  3.  50.  b.     23  AC  7.     2  Elia.  D^cr  184. 

[/]  All  neceflary  circumflaiices  implied  by  Jaw  in  the  plea  need  [i]V\.CQm»t49p 

oot  to  be  exprefled,  as  in  tlie  plea  of  a  feofiment  of  a  mannor,  livery  •y*L^^^'^* 
and  attomement  are  implied.  ^' 

[tf]  When  a  count,  barre,  replication,  &c.  is  defe6live  in  refped  [fli]i8£.4.l6.btoi 

of  omiflion  of  fome  circujtiftance,  as  time,  place,  &c.  there  it  may  2^  ^  4. 2.76. 

be  made  good  by  the  plea  of  the  adverfc  party ;  but  if  it  be  infuf-  og^u^^^  • 

ficient  in  matter,  it  cannot  be  falved.  ^g^  ^9  '     * 

18  E.^.  34.    Fl.  Com.  229.  b.    Lib.  8. 133.  Torner't  cafe. 

[ip]  Every  man  fliall  plead  fuch  pleas  as  are  pertinent  for  him,  M  5  H.  7. 34. 
according  to  the  quality  of  his  cafe,  eilate,  or  intereft,  as  diflfeifors,'  tl'^^'^\ 
tenants,  incumbents,  ordinaries,  and  the  like.  .  10  h«  * 

[x\  Sorplufage  fliall  never  make  the  plea  vicious,  but  where  it  3^  3^^  pj'  q^^^ 
is  contrarient  to  the  matter  before  (1).  232.  b.  &  fo. 

502.  per  Dyer  &  503. 

[y\  That  which  is  apparent  to  the  court  by  neceflaiy  colledioo  [y]  13H.4. 17« 
out  of  the  record  need  not  to  be  averred^  ^^  J-  *•  *8* 

33  xi.  6. 54* 
35  H.  6.  SO.    21H.  7.  32.    Braa  li.  3,  fo.  114.     PI.  Com.  87.  b.    26  H.  6.    Gard.58. 

• 

[d\  A  man  is  bound,  to  performe  all  the  covenants  in  an  inden-  W  *H.  7. 16^ 
ture  :  if  all  the  covenants  be  in  the  aflBnnative,  he  may  generally^  lOH^f^ii. 

plead  13  H.  7.19' 
26  H.  8*.  5.  h» 

*  (f  )  Aodtben  it  doe9»  becule  the  plaintiff  ouuwt  difcemwrlMit  to  aaTwo:  to  in  faisreplt« 
canon*    Notete  the  XI  th  edition.        .     ^         . 
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plead  perfomumce  of  all;  but  if  any  be  in  the  negaiive,  to  ib 
Thl  U  8  fo  ISJ.  °^"y  ^'^  ^^  plead  fpecLolly  (for  a  oe^iiUve  cannot  be  perform- 
TwnrW caie,  *^)»  ^^^  ^^  ^^^  **^^  generally,  [b]  So il  any  be  id  the  disjinchve, 
«rf<j.  iro.  boo-  be  muit  Ibew  which  of  them  he  bath  performed.  So  if  auj  are 
bzii'*ca.e.  to  be  done  of  record,  tc  moit  fliewtbat  Ipecially,  and  cannot  in- 
H  to^ioo  ^       ^^^^^  ^^^  *°  generall  plead Jig. 

rr"*ifH  •  6r  W  ^'^  many  cafea  the  law  doth  allow  geoer&U  pleading,  for 
2  4  ;i.  iV.  '  avoyciiug  ot  prolixity  and  tedioufneife,  and  that  the  particular  (hall 
14  E.  4.  r.         come  on  the  other  fide. 

9  E.  4. 19.  [d]  Plead.n^s  which  amount  to  the  generall  iffoe  are  not  to  he 

K-JV^^-*'    allowed;  but  the  generall  iflue  is  to  b^  entred.     Fuf.  Scd.  lo. 

ioH.6  6kir.  4«5-499- 

12E.4.11.U.     14H.B.f4.    7E.&1S.     17E.3.44. 

• 

[c]  18  H.  6. 3S.  [']  Every  plea  ought  to  have  his  proper  conclufion,  as  a  plea  to 
Sf  H.  6.  H5.  the  writ  to  conclude  to  the  writ,  a  plea  m  barre  to  conclude  to  the 
56  H.  6. 17.       g£tion,  an  eiloppeil  to  rebe  upon  the  eltoppeUs :  etjic  dcjimililnts, 

98  II.  6*  18. 25. 

5  £.5.15,16.    22  AC  33.    2  ElJs.  Dyer  184. 

rilPI  Co    14       t^  When  the  conclufion  of  a  plea,  et  iffint^  ct^ftc^  is  in  the  af- 

is/  2  E.  47i8.'  finnative,  it  fliall  not  wave  the  fpeciall  matter,  for  there  the  fpe> 

99  E.  3. 14. 32,  ciall  matter  is  the  fubftance  and  foundation  of  the  conclution,  and 
93.  8  £.  3. 57.  affirmed  by  the  fame.  But  where  the  conclufidik  is  in  the  negative, 
Qa.  Imiv  26.  OtntTt  the  fpeciall  matter  regolarly  is  waved. 

7.4.  l&38Air.  14.    24  £.3. 48.    22  £.  3. 13.    38  H.  6. 25.    32  H.  6. 14. 
19H.8.7.    27H.  8.  I2.h. 

11^37  £.4. 26.  [g]  Whenfoever  fpeciall  matter  is  pleaded,  and  the  coDcluHon 
11  H'7.4.         (c^^)is  to  the  point  of  the  writ  oradhon,  the  fpeciall  matter  is 

12  H.  7.  6.  — av#iH 

98  H.  6.  9.  37.     '•"****• 

45.  *  '  '     '        The  names  of  legall  records  are,  a  writ,  a  count,  a  barre,  a  fe- 

.  plication,  a  rejoynder,  a  rebutter,  a  furrebutter,  &c. 
fAIV.Sed.  485.       [^1  ^^^  ^"^  fubtill  devices  and  inventions  of  pleading  ought 

not  to  alter  any  principle  of  law,  whereof  you  have  heard  plentifdiy 
before. 

The  count  or  declaration  is  an  expofition  of  the  writ,  and  addeth 
time,  place,  and  other  neceflary  circumflunces,  that  the  fame  may 
be  triable  ;  and  any  imperfeAion  in  the  count  doth  abate  the  writ. 

Pleadings  are  divided  into  barres,  replications,  rejoj^nders,  fur- 
rejoynders,  rebutters,  and  furre butters,  &c.  They  are  words  of  art, 
and  are  called  barres,  barra^  fo  called,  becaufe  it  barreth  the. 
plaintife  of  this  adion.  RepUcatione*,  d  replicando ;  reJunHumeSj 
d  rejungendo  ;  rebutter y  of  the  French  word,  rebouter^  i.  e,  d  repel'- 
lendoy  to  put  backe  or  avoide,  and  fo  of  furrebutter. 

But  each  party  muft  take  heed  of  the  ordering  of  the  matter 
.    of  his  pleadmg,  left  his  replication  depart  from  his  count,  oir  l^is 
rejoynder  from  his  barre ;  ctjic  de  caterisp 
Tl]  Braa.  H.  5.        [<J  In  ancient  writers  a  barre  is  called  exceptio  perempioria  :  a 
fo.  400.  replication  was  then  called  replication  as  now  it  is ;  a  rejoinder  tri- 

Jfiet.  li.  6.C8. 37.  pUcotio  ;  a  furrejoinder,  gnadriplicatio  ;  etJic  ultcrhu  in  infinitw^^ 
(Sid.  10. 77,  A  departure  in  pleading  is  faid  to  be  when  the  fecond  plea  r^^^      ^ 

178. 377.  containeth  matter  not  purfuant  to  his  former,  and  which  L J^4»  ••J 

Flocb  391.         fortifieth  not  the  fame,  and  thereupon  it  is  called  deceffits^  becaufe 
sai-'^ s?s  b     ^*  departeth  from  his  former  plea ;  and  thereibre  whenfoever  tb^ 


99  H.  e!  15.  *    xejoynder  (taking  one  example,  for.all)  containeth  inatter  fubfequ^nt 
6H.7/8.  *  '  to 


\ 
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to  the  matter  of  the  barre,  and  not  fortifying  the  fame,  this  is  regu-  ^  H.  6,3% 
lurly  a  departure,  becaufe  it  leaveth  the  former,  and  goeth  to  another  J^ 'j      A*®^ 
matter.    As  if  in  an  aQife  the  tenant  plead  a  difcent  from  his  father,  93  ^^'^  ^J^ 
and  givcth  a  colour,  the  demandant  intltuleth  himfelfe  by  a  feofTe-  \h.  3u 
ment  from  the  tenant  himfelfe,  the  plaintife  cannot  fay,  that  that  (Doc.  Pla,  119. 
feoffen^ent  was  upon  conditiao,  £uid  to  ftiew  the  condition  broken;  },^^^'^^\* 
for.  that  (hould  be  a  cleare  departure  from  his  barre,  becaufe  it  g^u'  ^  ^ 
contaiueth  matter  fubfequent.     But^  in  an  ailife,  if xhe  tenant  plead-  sH.e.De- 
eth  in  barre,  that  /.  S.  was  feifcd  and  infeoffed  him,  &c.  and  the  paiture2. 
plaintife  flieweth,  that  he  himfelfe  wa§  feifed  in  fee,  until  by  7.  S, 
tiiifeifed,  who  infeoffed  the  tenant,  and  he  re-entred,  the  defendant 
may  plead  a  releafe  of  the  plaintife  to  /•  S.  for  this  doth  fortifie  the 
barre. 

If  a  man  plead  performance  of  covenants,  and  the  plaintife  reply,  (gjj.  10. 77.- 
that  he  did  not  fuch  an  ad  according  to  his  covenant,  the  defendant  180.  404.)      . 
faith,  that  he  offered  to  do  it,  and  the  plaintife  refufed  it ;  this  is  a  8  El.  Dy.  25S. 
departure,  becaufe  the  matter  is  not  purfuant ;  for  it  is  one  thing  ^^^'J^S'  ^^ 
to  doe  a  thing,  and  another  to  ofier  to  4oc  it,  and  the  other  refiifed  40  £.  3.  32. 
to  doe  it :  therefore  that  fhould  have  been  pleaded  in  the  former  45  £.  3,  3<. 
plea.     Vide  If  cave  in  a  quare  impcdity  what  plea  fhall  be  fafely  43  £.  3. 11. 
pleaded  in  primo  placito,  J^  ti.^*: 

When  a  man  in  his  former  plea  pleadeth  an  eibaite  made  by  the  ^  ^,f^  ^J 
common  law,  in  the  fecond  plea  regularly  he  fhall  not  make  it  good  8  h!  6*.  11! 
by  an  a£t  of  parliament.     So  when  in  his  former  plea  he  intituletb  33  H.  6. 14. 
liimfelfe  generally  by  the  common  law,  in  his  fecond  plea  he  (hall  (^*'-  ^^*  *5^» 
not  enable  himfelfe  by  a  cudome,  but  fhould  have  pleaded  it  firft.        139  ?      *^* 

If  a  man  plead  an  eflate  generally,  (as  for  example  a  feoffe-  pi.  Com.  103.  bt 
ment  in  fee)  he  in  his  fecond  plea  fhall  not  maintain  it  by  other  Fulmerftob't:. 
hiatter  tantamount  in  law,  as  by  a  diffeifin  and  rele ufc,  or  by  a  leafe  cafe, 
ftnd  releafe,  or  a  gift  in  tayle  in  barre,  and  in  the  fecond  plea  *  £i  5'  I'  ?" 
recovery  in  vahe ;  for  this  is  a  departure :  but  he  in  that  cafe  jj  ^  /  ^^ 
fiiall  count  of  a  gifY,  and  maintatne  it  in  his  replication  by  a  reco-  37  h.  6. 3.  * 
very  in  value,  becaufe  he  could  have  no  other  count.  38  H.  6.  S5. 

(Sttund.  14f. 
S.  C.  1  Leo.  81.     S.  C.  Raya.  60.     Sid.  14«.)     SI  H«  7.  85.     1  £.  4.  4.     3  H.  7.  & 
7  H.  7.  J. 

See  more  of  this  matter,  where  the  plaintife  varying  from  time  Vid.Soft.48^ 
or  place  alledged  in  the  couirt  of  anions  tranfitor}%  fliall  commit       • 
00  departure. 

Tlie  plea  that  containes  duplicity  or  multiplicity  of  diflin^  mat*  pi.  Com.  139. 
ter  to  one  and  the  fame  thing,  whereunto  feverail  anfwers  (admitting  148* 
ftflcfa  of  xhhm  to  be  good)  are  required,  is  not  allocable  in  law; 
And  this  rule  you  fee  extendeth  to  pleas  perpetuall  or  peremptory^ 
and  not  to  pleas  dilatory ;  for  in  their  time  and  place  a  man  may 
ufe  divers  of  them ;  and  hereof  ancient  writers  ♦  fpiake  notably ;  *  n«tt  li.  ^. 
Stent  aSor  vnd  aaiane  debet  experiri  faltem  Hid  durante,  fie  Oportet  f^^^I^^ 
te^ntem  und  esceptione,  dim  tamen  peremptoria  (qtuid  de  dilatoriis  ^^ 

non  tjt  tenendum);  quiafi  liceret  piuribus  uti  exceptionibut  peremp^ 
torOt  fimtd  Sffemel^  ficut  fieri  poterit  in  dilatoriis^  fie  fetfuereiur^ 
qubdfi  in  prohaJtione  unius  defecerit,  ad  aHamprobandampoJIit  habere 
recurfum,  avod  non  efi  permi/liinie,  non  magis  qudm  aliquem  fe  de* 
faidere  duomu  pacuUs  in  duelh^  ckm  tmvs  tantitmfttfficiat. 

But  where  the  tenant  or  defendant  may  pleade  a  generall  iflir^, 
IfaeieiipM  the  geueraU  iflUe  pleaded;  he  may  give  iu  evidence  as 

many 
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many  di(lin6l  matters  to  barre^the  a^ion  or  right  of  the  demandant 
or  plaintife,  as  be  can  (i). 
17 E.  3.73.  A  fpeciall  verdi^  may  containe  double  or  treble  matter;  and 

(Doc. PU.  135.)  thefefore  in  ihofe  cafes  the  tenant  or  defendant  may  ey  I  her  make 

choice  of  one  matter,  and  to  plead  it  to  barre  tlic  dcmiindant  or 

pUintife,  or  to  plead  the  generall  ifliie,  and  to  take  advantage  of 

^all ;  or  he  may  plead  to  part  one  of  the  picas  in  biirrre,  and  to  umi- 

*9H.  6. 27.       ther  part  another  plea;  and  his  conclu/ion  of  his  plea  fliall  avoidc 

doublenefTe,  and  hereby  neither  the  court  nor  tli£  jury  is  fo  much 
inveigled,  as  if  one  plea  fliould  containe  divers  diftind  matters. 
And  if  the  tenant  make  choice  of  one  plea  in  barre,  and  that  be 
found  againfl  him,  yet  he  mayrefort  to  an  a6lion  of  an  higher  na* 
ture,  And  take  advantage  of  any  other  matter.  And  the  law  in 
this  point  is  by  them  that  underftand  not  the  reafon  thereof  mif- 
(Aate  139.  a.)    liked^  faying,  Nemoprohihetur  pluribus  defcnfionilnu  uti. 

And  it  is  worthy  of  obfervation,  that  in  the  raignes  of  Edicard 

the  fecond,  Edward  the  tirft,  and  upwards,  the  pleadings   were 

plain  and  fenfible,  but  nothing  curious,  evermore  having  chiefe 

refpedl  to  matter,  and  not  to  formes  of  words,  and  -were  often 

holpen  with  a  quctfitum  fjl,  and  then  the  quef!ions  moved  by  rite 

court,  and  the  anfwers  by  the  parties  w^ere  alfo  fentred  into  the  rolle. 

But  even  in  thofe  day^s  the  formes  of  the   regider  of  originall 

writs  were  then  pundually  obferved,  and  matters  in  law  excellently 

debated  and  refolved ;  and  where  any  great  difficulty  was,  then  it 

■was  refolved  by  all  the  judges  and  fages  of  the  law  (who  were  for 

Hit.  3f  E.  1.       matters  in  law  called  concilium  regis)  and  their  aflembly  and  rcfo- 

cor. Reg.  iu  fine  lution  was  entred  into  the  rolle.     As  for  example,  in  the  great  cafe 

«>i*l-  in  a  quare  impedit^  between  the  king  and  the  prior  of  Worcefter, 

concerning  an  appropriation,  whether  it  were  a  mortmaine,  the  re- 
cord faith,  ad  quem  dictn  venit  prcedi^us  prior  per  aitomutvmfuwn^ 
Sj-c,  Et  examinatis  ct  intcUeflls  recordo  et  proccJTu  coram  pQi-j^  i  i 
toto  concilio  iam  thcfaurario  et  baronibus  de  fcaccario  qit^m  L«^  ^*  J 
cancellarioy  ac  etiaw jvjliciariis' de  utroque  banco infpedd caufd^  pro 
qudf  pro  domino  rege  dicunt,  quod  ad  ipfum  regent  pertinet  prctfentare^ 
SfC.  conjidcratum  e/?,  ^r.  For  in  thofe  dayes  though  the  chancellor 
and  treafurer  were  for  the  moll  part  men  of  the  churchy  yet  were 
they  expert  and  learned  in  the  lawes  of  the  realme. 

As  for  example,  in  the  time  of  the  Conqueror,  Egrlricus  rpifcopv* 

Vicejlrenjis  vir  antiquiffimus^  et  in  legibus  fapicntijjimusy  as  eUewhere 

I  have  faid. 

[a]  Ockham,  [a]  Ni<fillus  tpifcopus  Elienfis  lien.  i.  the/aurarius  in  temporHms 

tb.  17.  -■  fiiis  incmvparabiltm  habuit  fcaccarii  fcientianij  et  dc  cddem  fcripjit 

optirrt}. 
[i]  Pnfch;  5  R.       ['0  Hcnricus  Cafit,  epifcopuSf  H.  Dunelm*  epi/cognu,  IFittielmut 
t  cor.Jl^e.        Elienfis  tpifcopus ^  G.  Rojfenf,  epifcopus, 

f c]  1  H  3.  Rot.       [c]  Martinus  t*c  Pntejhul  clericui  decanus  Divi  Pauli  London  con* 
p%t3ra^.  Tcpe.  ^itutusfuit  capitalis  jufiic  dc  banco,  quia  in  legibus  kt»jus  regni  per^ 

tijjimus. 

[d]  Bra6tf»pe.       [d]  J^^lVus  dc  Raleigh  clcrictts  jufiiciarius  domini  regis^ 

[e]  8  E.  3. 31.         \f]  'Johannes  epifcopus  Carlienfis  tempore  H,  3. 

Robe  it  us  PqU'elcie  &pifcopus  Cicefirenfis  tempore  H*  3. 
[/]  Rot.  pat.         X/]  ^^^^^  d^  Lexintonio  clericus  coTifiitutus  capitalit  juftuf  A 
94  H.  3.  bancOm 

JokatBU^ 

(0  [Sec  Note  a68.] 
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»  [g]  Johannes  Brit  ton  epifcopus  Hereford,  [g"}  Ljbcre  j«« 

[li]  Hfnriciis  de  Stanton  clcricm  conj^itutus  fuit  capitalisjuJHcia»   ^e  legibus  exta 
riuK  ad  placita  ;  with  many  others.     And  fo  were  divers  and  many    e[*j^'    "^ 
of  the  nobihty,  who  when  matters  of  great  difficultie  were  brought    m  ii«t.  pat» 
into  the  upper  houfe  of  parUament  by  writ  of  error,  adjournement,    17  E.«. 
or  other  purliiimentary  couvfe,  did  by  the  aflitlance  of  the  reverend 
judges,  wlio  ever  attended  in  that  court,  judge  and  determine  the 
f.tme  as   by  former  and  ancient  records,  and  ipecially  by  the  faid 
record  of  5  ii.  i.  doe  manifeftly  appeare  ;  and  therefore   the  lords 
of  parliament  were  called  for  thofe  piirpofes,  concilium  regis  ;  and 
like  tcrthe  aforementioned  record  there  be  very  many. 

In  the  reigne.  of  Edic((rd  the  third,  pleadings  ^  grew  to  perfedion 
both  without  lameneire  and  curiofity  ;  for  then  the  judges  and  pro- 
feflbrs  of  the  law  wer«  excellently  learned,  and  then  knowledge  of 
the  law  flouriftied,  the  ferjeants  of  the  law,  &c.  drew  their  owne'  ■ 
pleadings;  and  therefore  truly  faid  that  reverend  juftice  Tkiming^ 
in  the  raigne  of  IT.  4.  that  in  the  timeof  £f/xy.  3.  the  law  was  in  a  l*H.4.^ 
higher  degree  than  it  had  been  any  time  before  ;  for  (faith  he)  be- 
fore that  time  the  manner  of  pleading  wa^  hut  feeble  in  comparifoa 
of  that  it  was  afterward  iu  the  raigne  of  the  fame  kiog. 

In  the  time  of  Henrie  the  Sixth  the  judges  gave  a  quicker  eare  to  ' 

exceptions  to  pleadings,  tlian  either  their  predece0brs  did,  or  th^ 
judges  in  the  raigne  of  Edw.  the  fourth,  when  our  author  flourifhed, 
or  fmce  that  time  have  done,  giving  no  way  to  nice  exceptions;,  fo   (Hob.  SSf. 
long  as  the  fubftance  of  the  matter  were  fufficiently  (hewed.     And   Ante  re.  a.) 
as  in  the  raigne  of  king  Edward  the  third,  by  an  ad  of  parliament*  ^^e  K.S.c«.t9k 
it  i&>  provided,  that  counts  or  declarations  fhonld  not  abate  fo  long  46  E.  3.  Si. 
as  the  matter  of  the  adion  be  fully  Oiewed  in  the  declaration  and  )>y*S99. 
writ ;  fo  fmce  our  author  wrote,  in  the  raigne  of  queen  Eiizabctky  r-L^io '/^isu 
provifion  is  made,  that  after  demurrer  the  judges  (hall  give  judge^-  (i>^c,PJ«!l4fi.> 
ment  according  to  the'  right  of  the  caufe  and  matter  in  law,  without  Li.  10.  fo.  88i. 
regarding  any  imperfeftion,  defedt,  or  want  of  forme  in  any  writ,  pi«C<ND.4Sl* 
retome,  plaint)  declaration,  or  other  pleading  or  courfe  of  proceed- 
ing whatfoever,  except  fuch  sa  the  party  demurring  (hall  fpecially 
fliew.     In«which  ads  appeales  and  indidments  of  felony,  murder, 
or  treafon  concerning  man's  life,  and  the  forfeiture  of  his  lands  and 
gpods,  are  excepted.    An  excellent  and  a  profitable  law,  concurring 
with  the  wifedome  and  judgement  of  ancient  and  latter  times,  that 
kave  difallowed  curious  and  nice  exceptions  tending  to  the  over- 
throw or  delay  of  juftice  ;  apices  juris  nonfuntjura :  yet  it  is  good 
for  a  learned  profelTor  to  make  all  things  plain  and  perfed,  and  not  ^ 
to  trolt  to  the  after  aide  or  amendment  by  force  of  any  (latute,  le(k 
his  client's  caufe  matcheth  not  therewith ;  and  as  it  isi  n  phyficke  * 
for  the  health  of  a  man's  body,  fo  it  is  in  remedies  for  the  faiety  of 
a  man's  caufe.    In  law,  prcejlat  cautela  qudm  med^la. 
But  now  let  tu  retume  to  our  author. 


Lib.  3.  Cap-  d.       Of  Confirmatioiv  Se€l.  535 — 537. 


(Sd.  ITS,  176.) 

(Doc.  Pla.  7CL 

118. 136. 158«  954.)    <tl  Rep.  52.  «.) 


Sea.  535,  536,  537. 


TTEM 


nant  *  mej^ue  Ufeigmor  confirma 
teiett 


Veftaie  que  le  tenant  ad  en  les  tene^ 
mentSf  uncore  lefeigniorie  entierment 
demurt  a  le  feignior  come  il  fmt 
adevant. 


A  LSO,  if  there  be  lord  and  te- 
nant,  albeit  the  lore  confirme 
the  ellate  which  the  tenaunthath  in 
the  tenements,  yet  the  feig-  ^  -. 

niorie  remaineth  intire   to  13^5-  aj 
tlie  lord  as  it  was  before. 


Se6k.  536. 


tp  N  mefme  le  manner  eftj  fi  home 
•^  ad  un  rent  c/iarge  hors  de  cer^ 
teine  terre,  et  il  confirma  reflate  que 
le  tenant  ad  en  la  terre,  uncore  de- 
murt  a  le  confirmor  le  rent  charge^ 


T  N  the  fame  manner  is  it,  if  a  inan 
hath  a  rent  charge  out  of  certaine 
land,  and  hee  confirme  the  eftate 
which  the  tenant  hath  in  the  land, 
yet  the  rent  charge  remayneth  to 
the  confirmor. 


/■ 


Sea.  537. 


Ip  N  mefme  le  manner  eftyfi  un  home 
ad  common  depaflure  f  en  auter 
terrej  8*il  confirma  eftate  de  le  tenant 
d^  la  terre,  tien  departera  de  lUy  de 
f on  common;  mes  ceo  nieni  obftant  de 
common  demurt  a  Ivy  come  fmt  ade- 
vunt. 


H 


T  N  the  fame  manner  it  Is,  if  a  man 
hath  common  of  pafture  in  other 
land,  if  he  confirme  the  eftate  of  tlie 
tenant  of  the  land,  nqjLhing  (hall 
paflTe  from  him  of  his  common ;  but 
notwithftanding  this,  the  common 
(hall  remayne  to  him  as  it  was  before. 


£  R£  is  the  fixth  cafe  wherein  the  releafe  and  confirmation  do« 
differ ;  for  by  the  releafe  of  the  feigniory,  rent  charge  or  com- 
mon are  extind.  And  fo  tbefe  three  Se^ions  be  evident,  and  need 
no  explication,  faving  that  fome  doe  gather  upon  thefe  two  lall  Sec- 
tions and  the  next  enfuing,  that  a  man  cannot  abridge  a  rent  charge 
or  common  padure  by  a  confirmation,  as  be  may  doe  a  rent  fervice 
in  refped  of  the  priTitie  betweene  the  lord  and  tenant,  fo  as  (fuy 
they)  a  tenure  may  be  abridged  by  a  confirmation,  but  uof  a  rent 
charge  or  common :  and  therefore  LUtleton  beginuetb  the  next 
Sedion  with  an  adverbe  adverfative,  viz.  (mes  but)  &c.  But  a 
man  may  releafe  part  of  his  rent  charge,  or  common,  So. 


mfyU'm^i  L.  andM  and  Rob.  f  nt^^  L,  and  M*  ttid  Xtoht 


Lib.  3. 


Of  Confirmation* 


Sea.  538^ 


Se6t:  538. 


Jl^E^  fifaient  feignior  et  tenant, 

lequel  tenant  tient  de  fon  j'eig- 

miorper  lefervice  defealtie  et  20  s.  ae 

renty  fi  le  feignior  per  Jon  fait  con* 

Jirma  rejlate  le  tenant ,  a  tener  per 

12  d,  ou  per  un  denier.  On  per  nn 

maile :  en  cejl  cafe  le  tenant  eft  dif- 

charge  de  touts  les  outers  fervices,  et 

ne  rendra  rien  a  lefeisnior,  forfque 

ceo  aue  eft  comprije  deim  mefme  le 

confirmation. 


A 


TJ  UT  if  there  te  lord  Axii  tenatil, 
-^  which  tenant  holdcth  of  his  lord 
by  the  lervice  of  fealtie  and  20  (hiU 
lings  rent,  if  the  lord  hy  his  de^ 
coufirme  the  eitate  of  the  tenant,  to 
hold  by  12  pence,  or  by  a  j>enny,or 
by  a  halfe  peuy:  in  ^his'^afe  the 
tenant  is  difciiarged  of  all  the  other 
fervices,  and  (hall  render  nothing  to 
the  lord,  but  that  which  is  compnied 
in  the  fame  confirmation. 


N  D  the  reafon  wherefore  no  fcrvice  of  another  cannot  be  re- ^8  E.  3.  9t,  95t 
ferved  upon  the  coiifirmdtion  is,  becaule'as  long  as  the  iUte.of  ^Jf^'  ^' 

the  land  continueth,  it  cannot  by  the  condimation  of  the  lord  he  ^^  '^* 

charged  with  any  new  fervice.     So  as  it  is  evident  that  the  lord  by  7  £  4,  95.  a. 

his  confirmation  may  diminlHi  and  abridge  the  fervices,  but  to  re-  9t  £.  4. 62. 

ferve  upon  the  confirmation  new  tervices  he  cannot,  fo  long  as  the  P**"  V*^!?"*. 

former  eftate  in  the  tenancie  continueth.     And  as  where  a  contir*  ^^  ^'  ^' 'Jf* 

I     1     •    1  >         -111  L^   .L     I       axovvne  10i?» 

f^O'C    u  1  niation  doth  nilarge  an  eiLite  m  land,  there  ought  to  be  (9  Rep.  33.) 

LJ   O-     'J  privitie,  as  hath  beene  faid  ;  fo  regularly  where  a  confirma- 
tion doth  abridge  fervices,  there  ou^bl  to  he  privitie  allb.  • 

And  therefore  here  Littleton  puueth  his  cai'e  01  lord  .^nd  tenant  7  e.  s,  lO, 
betweene  whom  there  is  privitie.     And  thereiore  if  there  be  lord,  22K.  5.  iB.b. 
mefneand  tendnt,  the  lord  cannot  coufirum  the  eltate  of  the  tenant 
to  hold  of  him  by  lefl'er  fervices,   but  tins  is  void,  for  that  there  ia 
po  privitie  betweene  them,  and  a  confirmation  cannot  make  fuch 
an  alteration  of  tenures. 

And  the  cafe  in  4^.3.  makcth  nothing  agakiA -th^  opinion;  4 £.3* id. 
for  there  the  c.ife  in  fu'jilance  is  this  :  Jofi/t  dc  Bonrile  held  cer- 
taine  linds  of  Rolf c  Vernon,  and  before  tl^e  ftatute  o(  quia  empfores 
terrarum,  levied  a  fine  of  the  fame  lands  to  the  abbot  of  Cogsall 
and  his  fucceflbrs,  to  hold  of  the  chiefe  lord  (which  was  Ralfe  Vcr* 
non)  by  the  fervices  due  and  accuftomed.  Ralte  Vernon  made  a 
charter  to  the  faid  abbot  in  thefe  words  :  Conceffi  etiant  eidem  abbati 
et  fuccejorihus  fuis  relaxavi  et  quictum  tlatnavi  totamjus,  S^c,  qubd 
kabeo,  vel potero  habere  in  omiibun  tenttnent'iB  qxuz idem  abbas  hobc't  dt  ^ 

dono  Johannis  de  Bonvile,  tenendum  de  me  et  harcdibus  meis  in  jruraih 
et  perpetuam  eleemojinam  ;  and  adjudged,  that  it  whs  a  good  tenure 
in  frankalmoigne :  which  cafe  proveth  nothing  that  the  lord  para* 
taount  may  by  his  confirmation  to  the  tenant  peravaile  extind  th^ 
mefnaltie  (as  it  is  abridged  hy  mader  Fitzhabrrt  in  the  title  of  Con- 
firmation, j)l.  21.)  for  the  immediate  lord  did  there  make  the  faid 
charter,  and  not  any  lord  paramount.  (And  therefore  it  is  eVer 
good  to  relie  upon  the  oooke  at  large,  for  many  times  compendia 
Junt  d^endiOf  and  mcliils  cfi  petere  fontciy  qudm  feStari  ritulos)* 
And  of  this  opinion  wat  tfuiiier  Piowden  upon  good  advifement  and 
confideration* 


AttI 


Vot.  U. 


Lib.  3,  Cap,  9.  Of  Confirmation.  Se6k.  539. 

4  E.  3. 19.  And  here  is  the  feventh  cafe  wherein  the  releafe  and  confirmation 

l«E^4^i  ^^^^  agree;  for  if  there  be  lord  and   tenant  by  fealty  and  twenty 

16  E.  3.  fines  4.  ^^^^l^^oS  rent,  the  lord  may  releale  all  his  right  in  the  feigniorie  or 
6£lic.Uier230.  ^^  the  tenancie,  faviiig fealtie  and  ten  ihilhngs  rent;  but  be  cannot 

fave  a  new  kinde  of  fervice,  for  he  may  «ifwell  ahrid<;e  his  fervices 
upon  a  releafe  as  upon  a  confinnation.  And  as  tlici  e  ib  required 
privitie  when  the  lord  abridgcth  the  fervices  of  his  temuit  by  his  con- 
finnation ;  fo  mull  there  be  alfo,  when  the  lord  by  his  releafe 
abridgeth  the  fervices  of  his  tenant.  And  therefore  the  lord  para- 
mount cannot  releafe  to  the  tenant  peravaile  faving  to  him  part  of 
his  fervices,  bu<t  the  faving  in  that  cafe  is  void  (i). 


(Ant.47.«.> 

(Plo.  66.5.  b.) 
Britton  f.  57. 
177.  40  E.  3. 
ftl.  47,  48. 
18  E.  3.  26. 
50  Air.  6. 
14H.4.8. 


(Ant.  76. 1.) 


13  K. «.  tit. 
urowrje  89. 
N^u  didum. 
Fitzh. 

(Ant.  93..  a.) 


**  Et  rendra  ricA  a  fon  ftignhr  forfque  ceo  que  efi  comprife,  Sc." 
\yhich  words  are  thus  lo  be  unckritood  ;  that  the  teuanc  (hall  not 
render  any  more  rent  or  annuall  lbrvi<e  to  the  loi  J  than  is  contained 
in  the  deed ;  but  other  things  notwitbft.inding  the  faid  Lonlirniatiun 
the  tenant  (luill  yteld  to  tl^e  lord,  as  relec  tV,  ayde  pferjUc  tnaria',  and 
ayde  pvrfaire  fttz  chlvahr^  becaufe  theie  are  incidents  to  the  te- 
nure that  remaine,  and  {\\a\\  not  he  difcharged  without  fpeciall 
words,  by  the  jienerall  words  of  all  other  acH(»iJs,  fervices  and  de- 
mands. And  to  if  a  man  hold  of  me  by  knight's  fervice,  rent,  fuit, 
&c.  and  I  rele<ife  to  him  A\  my  right  in  the  feigniorie,  excepting 
the  tenure  by  knight's  fervice,  or  confirme  his  eUate  to  lu>ld  of  mc 
by  kn  iiht's  fervire  only  for  all  manner  of  fervices,  exaftions,  and 
demands  ;  yet  Ihall  the  lord  have  ward,  marriage,  releefe,  ayde  j>i/r 
Jile  warier^  et  purjmrejitz  chivalcr^  for  t]>efe  be  incidents  to  the  te- 
nure that  rem.vine.  Hut  it  is  hoKlen,  that  if  a  man  make  a  gift  in 
taile  by  deed,  referving  two  IbiUiukis  rent  ft  luy  ef  fes  hrircs  pro  om- 
nibus et  oinnimoHis  /Trvitv'fj  cxadHonibus  Jlcularibus  et  vmn''tfs  dc" 
'mandts,  if  the  donee  die  his  hoire  of  full  age,  the  donor  fhall  have  uo 
releele,  becaufe  in  the  origin^ilJ  deed  of  the  gift  in  taile  it  is  exprelly 
limited^  that  by  the  fervire  of  two  fliillmgs  rent  he  (hall  be  quite 
of  all  demands  (and  releefe  lieth  in  demand) ;  and  by  reAfon  of  thofc 
words,  fay  they,  there  c.innot  any  rekefe  become  due ;  but  fonie 
doe  hold  the  contrary  in  that  cuie. 


Sea.  539. 


TLfES  fi  hfeignioT  voile  per  fait 
de  couJinnatioHj  que  le  tenant  en 
cejl  cas  doit  render  a  iut/  jm  efperctr 
ou  un  loje  annualment  a  tieijxaji, Sfc. 
cejl  *  conjirmatiun  eft  utidc,  pur  ceo 
gue  H  rejerva  a  luu  uu  novel  cfwfe  qne 
ne  fuit  parcel  de  J  es  fervices  devant  la 
conjirmation :  et  ijfint  lej'eignior  poit 
bien  per  tiel  conjirniatioti  abtidger  /es 
fervices  fper  qtieuj^  (e  tenant  tient  de 


T3UT  if  the  lorA  will  by  bis  deed 
of  confirtnation,  that  the  lenatit 
in  thib  cafe  (hall  yeeld  to  him  r  c  -% 
a  hawke  or  a  role  yearly  at  L3^^-  a* J 
Inch  a  fead,  &c.this  coiiiiniiation  is 
void,  because  bee  referveth  to  biin 
a  new  thing  which  was  not  parcel!  of 
his  Cervices  before  t.ie  coufirmaiion : 
and  fo  the  lord  may  well  by  inch 
coafirmatioD  abridge  the  fervices  by 

w  bicD 


*  anfrmatmit^^efevatm^  L.  and  M.  and        f  per  queux  U  tttumt  tiint  de  ky,  not  ia 
Rob.  L.  and  M.  nor  Rob, 


I' 


(i)  [Seel46te269.] 


Lib.  3. 


Of  Confirmation. « 


Sea.  540. 


iuy,  mes  il  ne  pott  referver  a  lay    which  the  tenant  holdeth  of  him, 
novel fervices.  ^  but  hee  cannot  refer ve  to  him  new    • 

fervices. 

TH  H I S  upon  that  which  hath  beene  faid  before  in  the  next  pr«- 
ceding  Sedion  is  evident,  and  necdeth  no  further  explication. 


Sea.  540. 


TTEM,  (ifoilfngnior,  '^mefne,  et 
tenant^  et  le  tenant  eji  iin  abbe,  t/uje 
tient  de  mefne  per  certainefervice  an" 
nualmaitj  U  quel  riad  ajrun  cavfe 
§  d'aver  acqtdtance  enversfon  mefne, 
pur  porter  briefe  de  mefne,  \\  i^c.  en 
cejl  C4is,fi  le  picfne  conjiima  I'e/late 
que  I'abbe  ad  en  la  tare,  a  averet 
tener  la  terre  a  lay  et  a  fes Jiicceijnrs 
en  frankalmoigne,  &;c,  en  ceji  cas  le 
coi0rmation  eji  bone,  et  adonques 
I'abbe  tiendra  de  le  mefne  en  frank- 
almoigne.  Et  la  eaufe  eji,  pur  ceo 
que,  nul  novel  Jervice  eji  referve,  car 
touts  les  fervices  ejpecialment  fpccijies 
font  extintls,  et  nul  rent  eft  referve 
^  al  mefne^  forf(jue  **  que  i^aibe 
tient  de  lay  la  terre,  et  ceo  fft  'f-f  // 
devant  la  confrmation ;  cat  celuytjne 
tiait  en  frankahnoiiine  ne  doit  faire 
afcun  corporallfcrvire ;  ijjint  J  J  que 
per  tiel  confrmation  il  appiert,  que 
le  mefne  ne  referva  a  luy  afcun  novel 
fervice,  mes  que  les  tenements  ferront 
tenus  de  luy  come  cto  fnit  deyunt. 

/•    L  1  "^^  ^^  ^'^A  ^^fo  I  abbe  aveta 

difireine  en  fon  default,  perforce  de 
ledit  confirmation,  lou  per  cafe  il  ne 
puiffiHt  aver  •  un  briefe  adevant, 


ALSO,  if  thdre  be  lord,  mefne^ 
and  tenant,  and  the  tenant  is  an 
abbot,  that  holdelh  of  the  mefne  bv 
certaine  fervices  yearly,  the  whicK 
hath  no  caufc  to  liave  acquitaoce 
airainfl:  liis  mefne,  for  to  bring  a  writ 
of  mefne,  8cc.  in  this  cafe,  if  the 
mefne  confirme  the  cftate  that  the 
abbot  hath  in  the  hmd,to  haveand  to 
hold  the  land  unto  him  &  his  furcel- 
fors  in  frankahnoigne,  or  free  ahnes, 
&c.  in  this  cafe  this  conBrmation  is 
good,  and  then  the  abbot  holdeth  of 
the  mefne  in  frankalmoigne.  And. 
the  eauie  is,  for  that  no  new  lervic«  is 
relt  rved,  for  all  the  fervices  fpecialiy 
Ipccifu'd  bee  extinct,  and  no  rent  i^ 
rei(  rved  to  ihe  mefne,  but  the  abbot 
ihall  hold  the  land  of  him  as  it  was 
before  the  confirmation ;  foi'  he  that 
lioldeth  in  frankalmoigne  ought  to 
doe  no  bodily  fervice;  i'o  tliat  by  fuch 
confirmation  itappeareth,  the  meihe 
fliall  not  referve  unto  him  no  new 
fervice,  hut  tl^at  the  lands  (liall  be6 
holtien  01  him  as  it  wiis  befor^.  And 
in  this  cafe '-  he  abbot  (hall  have  a  writ 
of  meihe,  if  hee  bee  diftrained  in  his 
default,  by  force  of  the  faid  confir- 
mation, where  per  cafe  hee  migbt 
Hot  have  fuch  a  writ  betbre% 


TJ  ERE  our  author  having  feene  the  former  bookcj  patteth  his  4E.5. 19. 
XX  „i..  .1.  .  .u i-_.  „  ....L  .u.  -  -^firmation  to  hold  in  frank-  f^  f  *•  ,\?- ^ 


cafe,  that  the  meihe  ihaketh  the  coQ&rmatioa 
ahnoigne,  and  not  the  lord  paramouiiL 


uj^ 


the  lord  \V9kn*$ 
cafe.  10£.  S.d. 
15  E.  S  COB- 
firaiat.  8, 


t  mifm    mfmt  L.  and  M.  Init  lisl  In 
Hob. 

^  fer  cat  added  L.  and  M.  and  Roh« 
I  6^.  not  ia  L.  «nd  M*  nor  Roh. 
f  almefni  not  in  L.  and  M.  nor  Roh. 


**  qui  not  in  L.  and  M. 

ft  i7— tf  lui,  L.  and  M.  and  Roh. 
XX  9*^  not  in  L.  and  M.  ftor  Rph* 
•  tm^^M,  li^MdM.  Md&0lu 


Ta 


Lib.  3,  Cap.  9.  Of  Confirmation.  SeQ:.  539. 

4  E.  5. 1-9.  And  here  is  the  feventh  cafe  wliercin  the  releafe  and  confirmation 

^j^^*^*  doth  agree;  for  if  there  be  lord  and   tenant  by  fealty  and  twenty 

16  e!  3.  fines  4.  ^"^^^"o^  vcut,  the  lord  may  releale  all  his  right  in  the  fetgniorie  or 
6£lic.DierS30.  in  the  tenancie,  favingfealtie  and  ten  shillings  rent ;  but  he  cannot 

fave  anew  kinde  of  fervice,  for  he  may  alwell  abridge  his  fervices 
upon  a  releafe  as  upon  a  confinnatlon.  And  as  theit*  is  required 
privitie  when  the  lord  abridgeth  the  fervices  of  his  teniuit  by  his  con- 
finnation ;  fo  mull  there  be  alio,  when  tlie  lord  by  his  releafe 
abridgeth  the  fervices  of  his  tenant.  And  therefore  the  lord  para- 
mount cannot  releafe  to  the  tenant  peravaile  faving  to  him  part  of 
his  fervices^  bu<t  the  faving  in  that  cafe  is  void  (i). 


(Ant  47.  a.^ 
(Plo.  663.  b.) 
Britton  f.  57. 
177.  40  E.  3. 
ftl.  47,  48. 
18  E.  3.  26. 
50  Afl*.  6. 
14H.4.8. 


(Ant.  re.  a.) 


IS  K. «.  tit. 
arowrJe  89. 
N^ta  dt^un. 
FiUh. 

(Ant.  93..  a.) 


**  Et  rendra  r'uu  a  fan  ftignhr  forj'jae  ceo  que  efi  comprifi\  «S*f .** 
Which  words  are  thus  to  be  undirltood  ;  that  the  teiiaur  Ihall  not 
render  any  more  rent  or  annuall  Icrvice  to  the  lord  than  is  contained 
in  the  deed;  but  other  things  notwiibi'tanding  the  fald  confnniiition 
the  tenant  lludl  yeeld  to  the  lord,  as  relet  f^,  ay  do  jnnjUt  mancry  aiid 
ayde /;j/r/rti/*c^/?^r  c7ia*..7(T,  becaufe  thcio  are  incidents  to  the  te- 
nure that  remaine,  and  (Ihill  not  be  diicharged  without  fpecitill 
words,  by  the  [zenerall  words  of  all  other  actions,  fervices  and  de- 
mands. A«d  lo  if  a  niuii  hold  of  me  by  knijiht's  fervice,  rent,  fuit, 
&c.  and  I  releufe  to  hini  ifll  my  right  in  the  feigniorie,  excepting 
the  tenure  by  knight's  fervice,  or  confinue  his  el'tate  to  Iwld  of  mc 
by  kn  iiht's  fervire  only  for  all  manner  of  fervices,  exaftions,  and 
denicUids;  yet  (hall  the  lord  have  ward,  marriage,  reieefe,  ayrte^wr 
Jik  vmrier,  et  pnrfairefitt  chivalcr^  for  thefe  be  incidents  to  the  te- 
nure that  remiiine.  Hut  it  is  hoUlen,  ihjt  if  a  man  make  a  gift  in 
taile  by  deed,  referving  two  lhillint;s  rent  a  lui/  et  fes  hrires  pro  om- 
nibus et  omfihnodi^  Jh'VitV''-,  cxaH'tomhus  Jlcularibua  et  cuni'li^  dc- 
wandis,  if  the  donee  die  his  heire  of  full  age,  the  donor  fhall  have  uo 
releele,  becaufe  in  the  origin^il^  deed  of  the  gift  in  taile  it  is  exprcrty 
limited^  that  by  the  fervice  of  two  (hilliiigs  rent  lie  fball  be  quire 
of  all  demands  (and  relcefe  lieth  in  demand) ;  and  by  reftfon  of  thofc 
words,  fay  they,  there  cinnot  any  relcefe  become  due ;  but  fomc 
doe  hold  the  contrary*  in  that  c^ie. 


Seft.'539. 


T3UT  if  the  lor^  will  by  his  deed 
of  confirmation,  that  the  tenant 


Ti/fE  S  ft  hfeignior  voile  per  fait 
de  cofijirmation,  que  le  tenant  en 
cejlcas  doit  raider  a  lay  tm  efperctr  in  thib  calefliallyeeld  to  bim  ^  ^  - 
ou  un  9oJe  annualment  a  tieljt'aji,6ic,  a  bawke  or  a  roi'e  yearly  at  13^0.  a.j 
ceji  *  cotilirmat'ion  €fi  voide,  pur  ceo 
^ue  H  rejerra  a  luu  un  novel  clwj'e  que 
ne  fuit  parcel  de  J  es  fervices  devant  la 
conjirmation :  et  fjfiHt  (efeignior  poit 
bien  per  tiel  confirnwtiofi  abfidge?  les 
fervices  fper  queux  te  tenant  tient  de 


year^ 

I'uch  a  fea(t,  &c.  this  couiiniuition  is 
void,  becau^ie  bee  rel'er\eth  to  bim 
a  new  thing  wbicb  was  not  parcel!  of 
his  fervices  before  t.ie  confirmation  : 
and  fo  the  lord  may  well  by  fuch 
confirmation  abridge  the  fervices  by 

which 


*  eottfrMOtion^^^ifevadoB^  L.  and  M.  and       f  fer  quituc  U  tnumt  Hint  de  luy,  not  ui 
Rob.  L.  aind  M.  nor  Roh. 


I* 


(i)  [Seel4ote269.] 


Lib.  3. 


Of  Confirmation.. 


Sea.  540. 


iuy,  mes  il  ne  poit  referver  a  luy    which  the  tenant  holdeth  of  him, 
novel fervices.  ^  but  hee  cannot  refer ve  to  him  new 

fervices. 


'y  HI  S  upon  that  which  hath  beene  faid  before  in  the  next  pre- 
ceding Sedion  is  evident;  and  nccdeth  no  further  exphcution. 


Sea.  540. 


TTEMf  fifoiifngnior^  ^ntefne,  et 

tenant^  et  le  tenant  eji  un  abbe,  quje 

tient  de  mefne  per  certainefervice  uu" 

nualment^  le  quel  riad  afvnn  caufe 

§  d*aver  acqtdtance  enversjon  mefne, 

pur  porter  brief e  de  mefne,  ||  rfrc.  en 
ceji  cas,Ji  le  picfne  conjirma  I'ejiate 
que  I'abbe  ad  en  later  re,  a  averet 
tener  la  terre  a  luy  et  a  fes  fuccejjors 
en  frankalmoigne,  &c.  en  ceji  cas  le 
confirmation  eJi  bone,  et  adonques 
Vabbe  tiendra  de  le  mefne  enjrank- 
ulmoigne.  Et  la  caufe  efl,  pur  ceo 
que,  ttul  novel  fervice  eji  referve,  car 
touts  les  fervices  efpecialme/it  fpecijies 

Jont  extincis,  et  nul  rent  eft  rej'erve 
^  al  niefne^  forfque  **  que  l\iLbe 
tient  de  lay  la  terre,  et  ceo  Jift  •f-f  // 
devant  la  confirmation ;  cai  celuytjue 
tient  en  frankalmoigne  ne  doit  faire 
ajcutt  corporallfervire ;  ijjint  J  J  que 

per  tiel  conjirmation  il  appiert,  que 
le  mefne  ne  rffeJva  a  luy  afrun  novel 

Jervice,  mes  que  les  tenements  ferront 

ienus  de  luy  come  cto  Juit  depint. 

f-    y.-\Et  en  cefi  cafe  I' abbe  aveta 

ilifireine  en  fon  default,  perforce  de 
ledit  confirmation,  lou  per  cafe  il  ne 
puiffoit  aver  •  un  brief  e  adevant, 


A  LSO,  if  thdre  bfe  lord,  mefne, 
and  tenant^  and  the  tenant  i:iiui 
abbot,  that  holdeth  of  the  inel'ue  by 
certaine  fervices  yearly,  the  which 
hath  no  cnulc  to  liave  acquitance 
againft  his  niefne,  for  to  bring  u  writ 
ot  mefne,  8cc.  in  this  cafe,  if  the 
mefne  coiifirme  the  cftate  that  the 
abbot  hath  in  the  land,  to  haveand  to 
hold  tiie  land  unto  him&  his  furcef- 
fors  in  frankalmoigne,  or  free  almes, 
&,c.  in  this  cafe  this  conhrmatiou  is 
good,  and  tiien  the  abbot  holdeth  of 
tl)e  mefne  in  frankalmoigne.  And. 
the  caufe  is,  for  that  no  new  fervice  is 
reiirved,  for  all  the  fervices  fpeciallv 
lJ30ciiiv':(l  bee  extinct,  and  no  rent  i^ 
reiic  rvcd  to  the  mefne,  bnt  the  abbot 
ihail  hold  the  land  of  him  as  it  was 
bei'ore  the  confirmation ;  for  he  that 
holdeth  in  frankalmoigne  ought  to 
doeno  bodily  fervice;  fo  that  by  fuch 
confirmation  it  appeareth,  the  meihe 
fliall  not  referve  unto  him  no  new 
fervice,  bnt  tliat  the  lands  (liall  bee 
hoicien  o!  him  as  it  was  befort.  And 
in  this  cale '  he  abbot  (hall  have  a  writ 
of  meihe,  if  hee  bee  diftrained  in  his 
default,  by  force  of  the  faid  confir- 
mation; where  per  cafe  hee  Height 
Hot  have  fuch  a  writ  bctbjre% 


TJ  ERE  our  author  having  feene  the  former  bookej  fititteth  his  4E.5.  id.^ 

cafe,  that  the  mefne  liaaketh  the  confirmation  lo  hold  in  frank-  ^*  ^-  ^  yVi*.  ' 
ahnoigne,  and  not  the  lord  paramouuL  csfe^^lOE  S  V 

firmat.  8, 

**  fK#  not  in  L.  And  M. 

f  f  i7— tf  hti,  L.  and  M.  and  Hoh. 
XX  que  not  in  L.  and  M.  .ftor  Rph* 
*  tm^^ii,  li.aaaM.  Md&tfh. 


}  mtfm    mrfrntt  L.  and  M.  hut  li«l  m 
Jtob. 

^  fer  cat  added  L.  and  M.  and  Roh« 
I  &r,  not  in  L.  and  M.  nor  Rob. 
f[  almefni  not  in  L.  and  M.  nor  Rob. 


tu 


Lib.  3.  Cap.  9.         Of  Confirmation. 


Se£l.  541. 


*  R3. 19,  «0.  «  Eten  Cfft  cafe  Vahbe  avera  brief e  de  mefnc"     Here  is  to  b«c 

F.  N.  B.  136.  noted,  that  upon  a  confinnation  to  hold  in  freealmoigne  there  lycth 

4  £.4!.  35.  a  writ  of  mefne,  albeit  the  caufe  of  ac<)uitall  beginne  after  the 

.^1  £.  1.  Me{hc  feignior.     And  fo  upon  fuch  a  coufirniation  the  tenant  HuiU  have, 

55.  11  E.  3.  contra  formam  feojfamenti, 

Avowrie  100. 

ti  £.  3. 18.  b.  30  E.  3. 13.     16  11.  3.  Avowric  J43.    (9  Rep.  130.) 


Sea.  541.    • 


TTEUyfi  jeo  fue  feifte  d'tm  vil- 
lein  come  de  viiiein  en  gros^  et  un 
enter  luyprent  hors  de  nut  pqffeji'wny 
enclaimant  luy  d\.ftrefon  tUlcine  f  la 
OH  il  navoit  ^ijcun  droit  d*(tver  luy 
come f on  vif/eine,  et  puis  jeo  cotijirma 
a  luy  I'eftate  que  Had  en  won  villeine, 
cejt  coryimiation  femhle  void,  pur  ceo 
quenulpoit  aver  pofjeffion  de  un  home 
come  de  villeine  en  grojj'e^ji  non  celuy 
que  ad  droit  de  luy  aver  come  Jon 
villan  en  groD'e.  Et  ijfint  entant  (jue 
celuy  a  que  le  confirmation  fuitjaity 
ne  fuitjeifie  de  luy  come  de  Jon  til" 
ieine  a  le  temps  de  conjirmation  Jait, 
ticl  coftfirmation  tjl  void. 


ALSO,  if  I  be  feifed  of  a  villeine 
"^^  as  of  a  villeine  in  grolTe,  and 
anotiiertt'iketli  him  out  of  my  poflVf- 
fion,  clasMning  him  to  bee  his  villein 
there  where  hoe  hatli  no  right  to  have 
him  as  his  villeine,  and  after  I  con- 
firme  to  him  the  efiate  which  bee 
hath  in  m  vvilleine,  this  confirmation 
feemeth  to  be  voide,^  for  thai  none 
may  have  poflTeHion  of  aman  as  of  a 
villeine  in  grolfe,  but  he  which  hath 
right  to  have  him  as  his  villeine  in 
grofle.  And  fo  inafmuch  as  lice  to 
whom  the  confirmation  was  made, 
was  not  feifed  of  him  as  of  his  vit 
Ieine  at  the  time  of  the  confirmation 
made;  fuch  confirmation  i&  void. 


H 


ERE  is  to  be  obfcrved  a  diverfity  bctweene  the  cudodie  of 
the  l)ody  of  a  ward  within  age,  and  a  ri»;ht  of  hiheritaiiCe  in 
the  body  of  a  villeine  In  grofie ;  lor  a  man  may  bee  put  out  of 
poflellion  of  the  cuilodie  of  his  ward,  but  not  of  his  villcm^  in 
groffe,  no  more  than  a  man  can  bee  of  hu&  priloner  whicb  be  hath 
taken  in  warre. 

Alfo  of  things  that  are  in  grant,  as  rents,  commons,  and  the  like, 
it  is  at  the  eleSion  of  the  party  wlieiher  hee  will  be  dilTeiied  of  them 
or  fio,  as  fliall  be(}  faid  after  in  bis  proper  place  (i).  But  of  a 
villeuie  m  grolfe  he  cannot  at  all  be  dilieiied  \a\.  Ntm  vciet  con- 
Jjrmatio  niji  tile  qui  coujinnat  fU  in  fojjrjjione  rci  rel  juris  unde  fieri 
di'bct  conjirmatio,  i<^  cudcmmodo  niJi  tile  cui  conjirmatiojityfit  in  poj^ 
fcjjione. 

And  matenally  doth  Littleton  put  his  cafe  of  a  villeine  in  grolfe  ; 
for  of  a  villeine  regardant  to  a  mannor,  the  lord  may  be  put  out 
of  pofleilion ;  for  by  putting  him  out  of  polfeilion  of  the  marinor, 
which  is  the  principall,  hee  may  hkewife  bee  put  out  of  polieflioti 
of  the  villeine  regardant,  which  is  but  acceUory.  And  by  ;he  re« 
covery  of  tne  inannor  the  viUeaie  is  recovered.  But  if  anollier 
doth  take  away  my  villeine  in  grolfe  or  Tegardaot,  he  gamcib  no 

iUw  ilB'avmi  tfamdmid^wif  luf  cmifin  nnHsme,  not  in  L.  and  M.  nor  R^h. 

(i}teant«  t|9.notei« 


45  S.  3.  10. 
30  li.  6.  tit. 
baiTe59. 
RefpftruB  102. 
1  H.  6.  cap.  5. 

<Poft.  3f3.  a.) 
Brooke  tit.  pro- 
pertie  28. 
(Sea.  689»  590, 
591.) 

[a  1  Braftoii  lib. 
9. 59.  b.  24  £.3. 
tit.  difcont.  16. 
4S  £.  3.  la. 
40  E:-3.  17. 
43  £.3.  4. 
9  E.  4.  38. 
Dier.  IOEUil 
Growcbe*t  cafe. 


Lib.  3.  Of  Confirmation.  SeSt.  &43« 

pofTeffion  of  him.     And  this  doth  well  appeare  hy  the  writ  of 

native  kabendoy  for  that  writ  is  not  brought  againll  uuy  perfon  in 

^'-^07    n  1  ^^''^^'''^  (becaufe  no  man  can  game  the  pofTedion  of  him).  (Ant.S03,  ••) 
L*5    /•     -J  g^j  ^|jg  ^yj.jj  -g  ^^  ^j^jg  gflfg^  .  u^y  vie  faiutem.   Pracipimtu 

tibif  quodjujie  ttfint  diiationc  habe  re  facias  A.  B,  natrvum  et/'ugiti- 
Tumfuam^  Src.  ubicunque  inventus  faerit,  Spc.  et  prohibemus  fufer 
»  forisfa&uram  nojtram  ne  qttis  cum  injujlt  dctintat ;  fo  as  detaine  him 
one  may,  but  to  pollelfe  himfeltie  of  him,  and  to  difpolleiTe  the  lord, 
Le  cannot. 

And  if  a  man  might  have  beene  difpoflefled  of  a  villeme  in 
grofle,  or  of  a  villelne  regardant  (unlelTe  he  be  difpoifefled  of  the 
niannor  alfo,  as  hath  beene  faid),  the  law  would  have  given  a  re* 
medie  agiunfl  the  wrong  doer,  as  the  law  doth  in  the  cafe  of  a 
ward. 

■   Now,  feeing  it  doth  appeare  by  our  bookcs  [a]  (and  by  Littleton  [fl]BraAoB,fo1, 
bioifeU'e  by  implication  fpeaking  only  of  a  villtiine  in  groile)  that  ^-  ^^''*""**    ' 
if.  a  rhiin  be  dUleifedof  the  mj.niior  whereuiuo  the  villeiiie  is  re-  /5*R'f\i  k 
gardant,-  he  is  out  of  poffeflion  of  his  villeine,  and  fo  an  advowfon  ^nt  77,  a« 
appendant,  and  the  like.     Hereby  {Littleton  putting  his  cafe  of  a  tiUb») 
villeine  iu  groffe)  and  by  divers  authorities  a  point  controverted  in 
our  bookes  [*]  is  refolved,  viz.  that  ,by  the  grant  of  the  mannor   r«]  9  £.  4  39, 
without  faying -ctf;n  pertinentiis,  the  villeine  regardant,  advowfon  3H.  4. 15. 
appendant,  and  the  like,  doe  palle  :  fur  if  the  dilleifor  (hall  gaine   18  £.3. 44. 
them  as  incidents  to.  the  mannor,  whofe  eftate  is  wrongfull,  d  muUh  J^  E.S^aar* 
Jhrtiori  the  feotlee,  who  cpmmeth  to  his  eftate  by  lawful!  convey-  j"^  «^  ' 
ance,  ihall  hav&  them  as  incidents.     But  where  the  entrie  of  the  Trerp.^5.1 
diHeifee  is.Uwfull,  he  may  fcife  the  villeine  regardant,  or  prefent  19H.  6. 33.  . 
tu  the  advowfon,  &c.  Ijefore  he  enter  into  the  mannor  :  otherwife  ^^  H.  6. 9. 
it  is  where  his  entrie  is  not  lawfuU ;  and  fo  are  the  ancient  authors  5  h  7%^  «© 
[A]  to  be  intended  (1).  10  H.  7.  9.* 

F.  N.  B.  33.  9.      «2  H.  6.  33.  per  Moyle.      .10  IC  3.  31.      39  E.  3.  21.       43  E.  3. 1«. 

(PInwd.  258.  a.  Aut.  1««^.  b.        Foil,  349.  b.  iiG3.  b.)  \b}  firadton,  fol  242,  S43. 

liriltuo,  ful.  It26.     Fleta,  nee. 

Se6l.  54S« 

Tl/fES  en  cejl  cas,  fi  tidsparoh  TlUT  in  this  cafe,  if  thefe  words 

•^^-^  fueront  en  Ufaitj  *  ^c  Sciatis  were  in  the  deed,  &c.  Sciatisme 

me  dedilfe  et  concettiQe  f  tali,  &c.  dedijje  et  concejfijfe  tali,  Sfc.  talem  viU 

taleni  villanum  meum,  c*ejt  bone;  mes  lanum  meumy  this  is  good ;  but  this 

ceo  urera  perforce  et  voj/de  grant,  et  (hall  enure  by  force  and  way  of  grant, 

nemy  per  voy  de  conjirniation,  6^c.  and  not  by  way  of  confiruiation,  &c, 

IJ  £R£  it  is  to  be  obferved,  that  a  man  hath  an  inheritance  in  t  H.  6.  F.N.B* 
*^  a  villeine,  whereof  the  wife  of  the  lord  Ihall  be  endowed,  as  ^^-  ■•  ^^ 
hath  beene  faid ;  for  m  him  a  inan  may  have  an  e^te  in  tee  or 
fee  taile  for  hie  or  yeeres.    And  iheretore  i^ittlcton  is  here  to  be  f 4  E.  3^ 
undedlood,  that  in  the  grant  there  were  ihefe  words  (his  keires)  or  Dii-oai.  16^ 
elfe  nothmg  pafied  but  for  lite,  as  of  other  things   th^t  he  xii 
grant* 

'      f^€.  not  in  L.  and  M.  nor  Roh«       '     f  ta&  not  in  L»  and  M  nor  .Rob». 

(1)  See  the  Chaftcr  on  Viilenage» 

T3 


Lib.  3.  Cap-  9-         Of  Confirmation.       Seft.  543 — 545 


Sc6t.  543 


JPT  Xajcun  foitt  ctux  verh  dedi 
^^  et  concetfi  ureronlper  voyd^ei^ 
tingtnjhment  del  choftdoneou  grani; 
fH'ome  un  tenant  tient  de  fonjeignior 
per  certeine  rent,  et  U feigniktr  grafffa 
per  fon  fait  a  te  tenant  el  a  fes  heires 
le  rent,  6ff*  ceo  nrera  a  le  teriafit  per 
vojf  d*extingitifliment,  car  per  eel 
grant  le  rent  ejl  extinct,  Sfc. 


A 


N  D  fometimes  thefe  vcrbes  deJi 
et  conccjfi  (hall  enure  by  way  of 
extingiiifliinent  of  the  thing  given  or 
granted ;  as  if  a  tenant  hold  ot'bis  lord 
by  cer/aine  rent,  and  the  lord  grant 
by  his  deed  to  the  tenant  and  hi4 
heires  the  reat,  &c.  this  (hall  enure 
to  the  tenant  hy  way  of  extinguifli- 
nient^  for  by  this  grant  the  rent  is 
extind,  &c. 


3E.  5.  It. 
&3Ar.  7. 


And  this  grant  of  the  rent  (hall  enure  by  way  of  releafe. 


(S  Roll.  405.) 


Sea.  544. 


[3Q7-  b.] 


iVN  mefme  kmanmr  ejtloti  *  un 
,*^  'Udun  lent  charge  Ivors  de  certaiiie 
t^rre,  et  U  grannta  al  tenant  de  la 
ierre  le  rent  cliufge,  S^e.  Et  la  caufe 
ejU  pur  ceo  que  appierf,  per  lesparots 
del  grant,  que  le  tolttnt  le  donor  eji, 
que  le  tenant  avera  le  rent,  &;c.  Et 
en  tan/  qne  il  ne  puit  aver  ne  perceive r 
afcun  rent  liors  de  Jon  terre  demeftte, 
.pur  ceo  lejait  jerra  inlendue  et  pris 
pur  le  piuis  advantage  et  avai/e  pur 
le  tenaunt  que  puit  cite  pri$,  et  ceo  eft 
per  voif  d^eilinguijhmeiit. 


T  N  the  fame  manner  it  is  where 
^  o.ne  hath  a  rent  charge  out  of  cer- 
taine  land,  and  hee  grant  to  the  te- 
nant of  the  land  the  rent  charge,  8tc, 
And  the  reafon  is,  for  that  it  appear- 
eth,  by  the  words  of  the  grant,  that 
the  will  of  the  donor  is,  that  the  te- 
nant (hall  have  the  rent.  Sic.  And 
inafmuch  as  hee  cannot    have  or 

Eerceive  any  i;ent  out  of  his  owne 
md,  therefore  the  deed  (hall  be 
intendi  d  and  taken  for  the  mo(i  ad- 
vantage and  availe  for  the  tenant 
that  it  may  be  taken,  and  this  is  by 
way  of  extingui(hment. 


54  H.  6.  W.  41.   "D  UT  if  the  grantee  of  the  rent-charge  granteth  it  to  the  tenant 
(Ante  280.  *.>     -^  ^  lYit  land  and  a  ftran|zcr,  it  fliall  be  extinguilhed  ibut  for  the 

iBoitie  :  and  fo  it  is  of  a  fcigniorie. 


TTEMffijeo  k(fa  terre  a  un  home 

pur  terme  d\ins,  et  puis  jeo  con- 

Jirmafon  ejiafefans  p/uii  parolx  mit- 

ter  en  le  fait,  per  eel  il  Wad  pluis 

greinder  eftate  que  pur  terme  d  ans, 

ficome  il  avoit  adevant* 


ALSO,  if  I  let  land  to  a  man  for 
terme  of  yeares,  and  after  I 
confirme  bis  eltate  without  putting 
more  words  in  the  deed,  by  this  he 
hath  no  greater  eftate  tnan  for 
{erme  of  yeares,  as  hee  bad  before. 


X  Et^^stim,  L.  and  M.  and  Roh. 


*  mt'^bomi,  L.  and  M.  and  Roh. 


Lib.  3. 


Of  Confirmation.  Seft,  546,  547 


Sea.  546. 


li/f^  ^fij^o  releffa  a  lut/  man  droit 
gue  jco  aye  en  la  terre  jam  pins 
f  parols  miiier  en  lejhit,  il  ad  ejiate 
defranktenement.  J  Iljint  payes  en-*' 
tend,  mon  Jits  J  divers  grands  diverjities 
perenter  releafes  et  coftfirnuitions. 


"D  U  T  if  I  releafe  to  him  all  my 
right  which  I  have  in  the  land 
without  putting  more  words,  in  the 
deed,  hee  bath  an  eftate  of  freehold 
(i).  So  thou  maid  underfiand  (my 
fonne)  divers  great  diveriities  b«- 
tweeue  releafes  and  confirmations. 


In  tbefe  two  Se^lons  is  the  feventh  cafe  wherein  a  releufe  and 
confirmation  doe  difl'er. 


[308.  a.] 


Se&,.  547. 


(Aat  £96.) 


TTE  M,fijeo  efteant  deins  age  leffa 

^  terre  a  un  auier  pur  terme  de  xx. 

ans,  et  pais  il  graunte  le  terre  a  un 

auter  pur  terrne  de  x.  ausy  {Dint  il 

granta  forfque  parcel  dejon  terme: 

en  cejl  cafe  (juantjeofnedepleine  age, 

fijeo  relejja  al  grauniee  de  mon  lefjee, 

i(c.  ce/i  releafe  eji  voyd,  pur  ceo  ijue 

il  ny  ad  afcun  privUie  perenter  lay 

et  moy,  iic.     Ales  fijeo  confirniefon 

efiate,  donque  ceji  confinnation  e/i 

bone,     Mesfi  m(m  lefiee  graunta  tout 

fon  e/late  a  un  auter,  aonques  mon 

releafe  fait  a  le  grantee  e/i  bone  ei 

effectual* 


ALSO,  if  I  being  within  age  let 
'^  land  to  another  for  terme  of  xx. 
veares,  and  after  he  granteth  the 
land  to  another  for  term  of  x.  years, 
lb  hee  granteth  but  parcell  of  his 
terme :  m  this  cafe  when  I  am  of 
full  age,  if  I  releafe  to  the  grantee 
of  my  Jeffee,  &c.  this  releafe  is  void, 
becaufe  there  is  noprivitie  betweene 
him  and  me,  &c.  But  if  I  confirme 
his  eftate,  then  this  confirmation  is 
good.  But,  if  my  leffee  giiant  all 
his  eftate  to  another,  then  my  releafe 
made  to  the  grantee  is  good  and 
effect  uall(i). 


IJ  £  R  £  ape  two  things  to  be  obfcrved :  Firft,  that  the  leafe  of  7  S.  4.  6.  bb 

an  enfant  in  this  cal'e  is  not  void  but  voidable.     Secondly,  l®p'^*'*' 
this  is  tlic  eighth  cafe  put  by  lattletw,  wherein  the  releafe  and  (Cro.^ic*5«o 
confirmation  doe  differ.  Sid.  4^,  i  RoU^ 

729,  730.) 


f  paroli  aot  in  L.  and  M.  aor  Roh. 


X  et  added  in  L.  and  M.  and  Rob^ 


(308.  a.] 
(s)  [See  N«te  970.]  (1)  [See  Note  971.] 


T4 


3«  Cap.  9«         Of  Confirmation.         Sed.  548,  549* 


(Mo.  39.) 


Seel.  548. 


TTEMf  ft  home  p^ranta  un  rent 
'^  charge  i/fuant  hor$  defon  terre  a 
un  outer  pur  terme  defon  vie^  etpuis 
il  ccnfirma  fon  efiate  en  le  dit  rent,  a 
ever  et  teuer  a  luj^  en  fee  iaile  ou  en 
feejlmple;  cefl  conjirmation  e/l  void 
quant  a  tntarger  Jon  ejiaie,  pur  ceo 
que  celuy  que  conjirme  n^avoii  afcun 
reverjton  en  le  rent. 


A  LSOy  tf  a  man  grant  a  rient- 
'^  charge  ifluing  out  of  his  land  to 
another  for  terme  of  his  life,  and 
after  hee  confinneth  bisefiate  in  the 
faid  rent,  to  have  and  to  hold  to  him 
in  fee  taile  or  in  fee  fimple ;  this  con- 
firmation is  void  as  to  iolarge  his 
eftate,  becaufe  hee  that  connrmeth 
hath  not  any  reverfion  in  the  rent. 


(9  Roll.  415.) 
21E.  3.  47. 
I'l  R.  4.&bw 
Pi  On.  33. 
8  n.  U  19. 
(Ant.  148.  a. 
i*oiu  317.  ft.) 


H 


ERE  the  diverfitie  is  apparant,  betweeae  a  rent  newly  created 
and  a  rent  in  ejfe:  wliich  needetb  no  explication.  Oaly'thta 
is  to  be  obiervedy  tbat  Littleton  iatendeth  bis-  deed  of  coufirma* 
tJon  not  to  containe  any  claufe  of  dilfa'cfie ;  for  otberwife,  as  to 
the  coofinnation  ^le  deed  is  void,  but  the  claufe  of  diftrefle  doth 
arooont  to  a  new  grant,  as  in  the  Chapter  of  Rents  bath  beeae 
(kid.       ' 


fuicb  S54.) 


Seft.  549. 


71/fES  fi  hontefoitjeifie  en  fee  de 
'^  -^  rent  ferviceoude  rent  charge,  et 
il  grarit  le  rent  a  un  auter  pur  terme 
de  vie,  et  le  tenant  atturna,  et  puis  il 
confirma  Veftate  de  le  grantee  en  fee 
tatle,  ou  enfeefitnpie,  ceji  confirma^ 
tioh  eft  bone,  quant  a  enlarger  fon 
eflatefolonques  lesparoU  le  cofifirma-- 
Hon,  pur  ceo  que  celuy  quecottfirmaji 
^al  temps  de  confirmation  avoit  un 
reverjton  del  renf* 


"D  UT  if  a  man  he  feifed  in  fee  of 
""^  rent    fervice    or    rent  r«^o   i^-i 
charge,  and  he  grant   the  LS^o.  D.J 

rent  to  another  tor  life,  and  the 
tenant  attometh,  and  after  hee  con«> 
firmeth  the  efiate  of  the  grantee  in 
fee  taile,  or  in  fee  fimple,  this  confir- 
mation is  good,  as  to  enlarge  his 
eftate  according  to  the  words  of  the 
confirmation,  for  that  he  which 
confirmed  at  the  time  of  confirma- 
tion  had  a  reverfion  of  the  rent. 


U  ERE  is  the  eighth  cafe  wherein  the  releafe  and  confirmation 
"^"^  dotb  agree :  and  it  is  here  to  be  obferved,  that  to  the  grant 
of  the  eftate  for  life^  LiitUton  doth  put  an  attomement,  becaufe  it 
is  requifite  ; .  but  to  the  confirmation  to  the  grantee  of  the  rent  to 
enlarge  his  eftate,  there  is  noi^e  nec^fiary,  and  therefore  he  putteth 
none :  but  of  this  more  fliall  be  faid  in  the  Chapter  of  Attomement^ 
Sed.  556,  557. 


•  refiki  added  L.  and  M« 


lib.  3. 


Of  Confirmatidn. 


Sea.  55a 


Sea.  550. 


M^± 


en  cas  avantdii  lou  home 
graunt  nn  rent  charge  a  un  outer 
pur  terme  de  vie^  s'il  voile  <^ue  le 
grantee  averoit  ejinte  en  ie  tatUy  ou 
enfee^  il  rovient  que  le  fait  de  grant 
del  rent  charge  pur  terme  de  vie,foit 
furrender  ou  vancelly  et  donques  de 
J'aire  nn  novel  fait^  d'^utiel  rent 
charge^  a  aver  et  perceiver  a  le  gran^ 
tee  en  le  taile  ou  en  fee,  6fc,  Ex  pau- 
cis  i*  pluritna  concipit  ingenium. 


T>  UT  in  the  cafe  aforefaid  where 
■*^  a  man  grants  a  rent  charge  to 
another  for  terme  of  life,  if  he  will 
that  the  grantee  fhould  have  an  el^ 
tate  in  taiie,  or  in  fee,  it  behoveth 
that  the  deed  of  grant  of  the  rent 
charge'for  terme  of  life  be  fufren- 
dred  or  cancelled,  und  then  to  make 
a  new  deed  of  the  like  rent  charge^ 
to  have  and  perceive  to  the  gracntee 
in  tayle  or  in  fee,  &c  Ex  paud$> 
plurima  concipit  ifigerdum. 


**  SURRENDER  ou  cancel:'  (i)    Note  by  cancdlation  of  the  Vid.  S€a.  6S$. 
deed  the  rent  which  Heth  only  in  grant  ceafeth  (at  here  it  ^5^*J^'  ^^^ 
appeareth)  as  well  as  by  the  furrender.    And  the  reafon  wherefore  ^ts.  b. '  ^ 
(if  the  grantor  make  a  new  grant  of  the  rent,  and  not  enlarge  it  by  10  Rep.  66.   ' 
way  of  confirmation^  as  Littleton  muil  be  inteuded)  the  deed  (hool^  'P^^^'  <^««* 
be  furrendrcd  or  cancelled,  is  left  the  jprantor  (hould  be  doubly  f^*^v 
charged,  viz.  with  the  old  grant  for  life,  and  with  the  new  grant  in   •    ^"^      *^ 
fee  ;  or,  as  hath  beene  faid,  the  grantor  may  grant  tojhe  grantee 
for  life  and  his  heires,  that  he  and  his  heires  ihall  diftreine  tor  the 
rent,  &c.  and  this  (hall  amount  to  a  new  grant,  and  yet  amount  to 
no  double  charge,  whereof  you  may  fee  before  in  the  Chapter  of 
Jtente. 


ffkrima  cMopii  bigemMm^ABisj  &c.  L«  andM. 
(i)  See  ant  126.  netc  a* 


Lib.  3.  Cap.  1 0.       Of  Attornement.  Se&..  551. 

Chap.  10.  Of  Attornement.     ^Seft.  551.  [309.  a.] 

j^TTORNEMEXT  ejl,  came  ATTORNEMENT    is,  as  if 

Ji  foil  Jeignior  et  ten^ni,  el  U  "^  there  bee  Jord  and  tenant,  and 

feignior  toile  granter per  fjn  fait  iet  the  lord  will  grant  by  his  deed  the 

Jertices  de  fon  tenant  a  un  auler  pur  lervices  of  his  tenant  to  another  for 

ierfjted'ufts,  ou  pur  lerme  de  vie,  ou  terrae  of  yeares,  or  for  terine  of  life, 

en  taiie,  oiren  fee,  U  ccvitnt  que  le  or  in  taile,  or  in  fee,  the  tenant  mud 

tenant  attuma  at  grcunlee  en  le  vie  attorne  to  the  grantee  in  the  life  of 

le  grantor f  per  force  el  veilue  del  the  grantor,  by  force  and  vertue  of 

grant,  ou  auterrnenl  le  grant  eft  void,  the  grant,  or  other>%ife  the  grant  is 

£sl oltunieNient  efl  nul  outer  en  efftcl,  void.     And  attornement  is  no  other 

foifque  quant  le  tenant  ad  oye  del  in  effect,  but  w  hen  the  tenant  hath 

grant  fait  perfonfeignior,  que  mefme  heard  of  the  grant  made  by  his  lord, 

7e  tenant  agrea  per  paiot  a  le  Jit  that  the  liime  tenant  do  agree  by 

grantjicome  adite  a  iegraunlee,  Jeo  word  to  the  iaicf  grant,  as  to  fay  to 

9ioy  agree  a  le  grant  fait   a  vous,  the  grantee,  I  agree  to  the  grant 

♦  6fc.  ou,  JeOffue  f  bien  content  de  le  made  to  you,  S(c.  or  I  am  well  con- 

graunt  fdit  a  voUs;  mats  le  pluis  tent  with  the  grant  made  to  you;  but 

emnmoH alturnenient  eji,  adire,X  Sir,  the  moft  common  attornment  is,  to 

Jeo  attuma  a  voum  perforce  del-dit  fay.  Sir,  I  attorne  to  you  by  force 

graunt,  oujeo  devetgne  vo/ire  tenant,  of  the  faid  grant,  or  I  become  your 

^jfc.  ou  [|  liverer  al  grafii^e  nn  denier,  tenant,  &c.    or   to   deliver  to  the 

ou  un  maile,  ou  un  farthing,  per  roy  grantee  a  pennie,or  a  halfepennie,  or 

d* attornement:  a  farthing,  by  way  of  attornement. 

Bmaon,  !iU  2.  ^'ATTORNMENT'*  is  an  agreement  of  the  tenant  to  t}n 
»*•  ^V  in'i  b  grant  of  the  feigniorie,  or  of  a  rent,  or  of  the  donee  m  layle, 

176  et  177'.  ^^  tenant  for  hfe  or  yeeres,  to  a  grant  of  a  rcverfion  or  remainder 
Plcu,  lib.  0.  made  to  another.  It  is  an  ancient  word  of  art«  and  in  the  common 
c«p.  fi.  ^  law  figiiilieth  a  torning  or  attorning  fiom  one  to  another.  Wee 
(1  RoILAbr.  uf^  alfo  aftornamcntum  as  aLatine  word,  and  attornare  to  attorne. 
^\VL  68  >  "^"^  ^^  Bradon  [a]  ufeth  it ;  Item  videndttm^  vjlji  doininus  attornare 
-  pojit  alicui  homaghtm  vtfercUium  tcncntisjui  contra  xoluniatem  ipjius 

l']^'^^";     '  tenenrisy  et  videtur  quod  fion. 
Fleta.    BrittoD>  ubi  fupra.  '     i    . 

And  the  reafon  why  an  attornment  is  requifite,  is  yeelded  in  old 
Bra^Q,  Kb.  2.  bookes  to  be,  Si  dbrnvnu  attornare  poJjH  fervitium  fcnentis  contra  ro- 
fi>.8i.b.  hmtattmtenentisytaltfeqvereturinconveniensy'quhdpofftt  eumfutyju^ 

Brittoiiy  ahi  gf^^  capitati  inimicofno,  et  per  quod  teneretur  facramentum^detita-' 
laprm.  tiajacere  ei  qui  eum  damnificare  intenderet  (i). 

Ttdc  Litt.  "  II  corcitnt  que  le  tenant  attorna  al  grantee  en  la  vie  del  grantor ^ 

foK  tS8.  S^cJ'    And  fo  muil  he  alfo  in  the  life  of  the  grantee  ;  and  this  is 

It  H.7. 19.  underftoodof  a  grant  by  deed.  And  the  reafon  hereof  is,  for  that 
10k  ^ShellV^**  ^ivcry  grant  muft  take  effea  as  to  the  fibftance  thereof  in  the  life 
c&ie.  ^^  ^^  ^^  grantor  and  the  grantee.    And  in  this  cafe  if  the 

grantor 

*  &c,  not  in  L.  and  M.  nor  Roh.  {  &c*  added  in  L.  and  M.  and  Rofa. 

f  bim  not  in  Jm  and  M.  nor  Rob.  |  UHftrer^-^Hverar^  L.  and  M*  and  Rob» 

(i)  [SbjeNotes72.1  * 


Lib.  3.  Of  Attornement.  Se6i,  551; 

grantor  dieth  before  attomement,  the  feignioric,  rent,  reverfion,  or 
remainder  delceiid  to  his  heire  ;  and  therefore  after  his  deceafe  the  40  Aflf.  19. 
attorneiuent  commeth   too  Lite  :  fo  bkewile  if  the  grantee  dieth  3*  H«  €•  f- 
r-j^       I   "I  hefore  atiornement,  anattornement  tothe  heire  is  void,  for  ^!?^*^^'     ^ 
LJ^y-  P-J  nothing  defended  to  him  :  and  if  he  fhould  take,  he  fliould  ^^;^^-^*"<*  ^^««>- 
take  it  as  a  purchafor,  where  the  heircs  were  a<Med  but  as  words  of  (9  Rop.  84. 
limitation  of  the  ellate,  and  not  to  take  as  purchafors.  Sedt.  564.) 

But  if  the  grant  were  by  fine,  then  albeit  the  conufor  or  conufee 
dieth,  yet  the  grant  is  good.     For  by  fine  levied   the  ftate  doth  34  h.  6.7. 
|>afle  to  the  conufee  and  his  hcires ;  and  the  attornment  to  the  so  H.  6.7. 
conufee  or  his  heires  at  any  time  to  make  pnvitie  to  didraine  is 
fufficient.     But  all  this  is  to  be  taken  as  Liftiefon  underltood  it,  viz.  Bra^on,  lib.  C 
of  fuch  grants  as  have  their  operation  by  the  common  law.     For  tol.  81,  8;^.  ace* 
fince  Litt/ttan  wrote,  if  a  fine  be  levied  of  a  feigniorie,  &c.  to  another 
to  the  ufe  o(  a  third  perlon  and  his  heires,  he  and  his  heires  fhali  Lib.  6.  fol.68. 
diftraine  without  any  attornnif  nt,  becaufe  he  is  in  by  the  ilatute  of  Sir  Moyle 
27  H.S.  cap.  10.  by  transferring  of  the  ftate  to  the  ufe,  andfo  ^'^'ipbe'scifc^ 
he  is  in  by  ad  in  law. 

And  fo  it  is,  and  for  the  fame  caufe,  if  a  man  at  tliis  day  by 
deed*  indenttid  and  inrolled  according   to  the  llatutc,    bargaineth  («Cro.  19S.  *. 
^d  felleth  a  feiiinioiie,  &c.  to  anotlier,  the  feigniorie  ftiali  palTe  l'*i?'^*** 
to  lum  without  any  atlornement ;  and  lo  it  is  of  a  rent,  a  rever-  27H  g        ;ig 
fion,  and  a  remainder.     So  as  the  law  is  much  changed,  and  the  Vide  Se£t  584.' 
ancient  privilege  of  tenants,  donees,  and  lelfees  much  altered  con- 
cerning attornenient  fince  LittUton  "wrote. 

But  if  the  conufee  o\  a  fine   before  any  attomement  by  deed  in-  ^Ant.  104.  b. 
dented  and  inrolled,  bargaineth  and  felleth  the  feigniorie  to  another,  Poft.  3«l.  b. 
the  bargainee  fliall  not  diftraine,  bec*aufe  the  bargainor  could  not  ?.^P*  |^?^) 
ditlraine.     Et  fie  defimilibus  ;  for  nemo  potefi  plus  juris  ad  nlium  vidc^slla  iK 
transfer  re  qudm  ipfe  kabet.    Vide  Sevt.  149.  where  upon  a  recovery, 
the  recovf lor  (hall  diftraine  and  avow  without  attomement. 

A  grant  to  the  king,  or  by  the  king  to  another,  is  good  without  49  £.  9. 4w 

attomement,  by  his  prerogative.  34  H.  6.  8L 

6  E.  4.  13. 

"  AttornemcnJt  eft  mil  outer  en  efefl,  ^c/'     It  is  to  be  nnderftood  i^^Vib.'  «94. 
thdt  there  be  two  kmde  of  attomemehts,-  viz.  an  attomement  in  deed  Sed.  56*. 
or  exprefTe,  and  an  attomement  in  law  or  implicite.     Of  attorne-  i  Rep.  Alton 
snent  exprefle  or  in  deed  Littleton  fpeaketh  here,  and  of  attorne-   Wood's  cafe, 
ment  in  law  he  fpeaketh  after  in  this  chapter.     And  to  both  thefe  ? ^Pt>?I«o* 
kinds  of  attorHemeiits  there  is  an  incident  infeparable,  that  is,  that  ^  c„,*  441/^ 
the  tenant  hath  notice  of  the  grant ;  for  (an  attomement  being  an  Jouu  S76.) 
agreement  or  confent  to  the  grant,  &c.)  he  cannot  agree  or  confent 
to  that  which  be  knoweth  not.     And  the  ufnall  pleadmg  is,  to  Lib.  9.  fnl. 67J»» 
which  grant  the  tenant  attomed.     And  therefore  if  a  bayly  of  a  Tookcr's  cafe, 
mannor  who  ufed  to  receive  the  rents  of  the  tenants,  purchafe  the  J^  ^''*L^'"  , 
mannor,  and  the  tenants  having  no  notice  of  the  purchafe  continue  ^^  j^-  ^Z^ 
.  the  payment  of  the  rents  to  him,  this  is  no  attomement.     So  if 
the  lord  levie  a  fine  of  the  feigniorie,  and  by  fine  take  backe  an 
eftate  in  fee,  the  tenant  continueth  the  payment  of  the  rent  to  the 
iirft  conufor  without  notice  of  the  fines,  this  is  no  attomement.  Lib.  t.  Tookrr't 
But  it  is  to  be  knowne,  that  there  be  two  kinde  of  notices,  viz.  a  akTe  ubt  foprm.  ^ 
notice  in  deed  or  expieffe,  whereof  Littleton  here  fpeaketh,  when 
he  faith,  that  the  tenant  agreeth  to  the  grant,  and  a  notice  in  law" 
er  implied,  whereof  Lt///etait  hereafter  fpeaketh  in  this  chapter. 

^  Del 
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U]  4B  E.  3.  tit. 
Variance,  6b. 

at  £••  *•  loo 

loitkcr'*  cafe 
vbifupfa. 

(pua.Mi.) 


"  Del  grant  fait  per/onfeignior,"  Here  is  to  be  fe«ne  when  the 
thing  granted  is  altered,  wh^tt  Decommetb  of  the  attornement. 

U  there  bt  lord,  niefoe  and  ten;^t,  and  tlie  m^lne  grant  over 
his  mclnJtie  by  deed,  the  lord  leleafecfa  to  the  ten.iiit,  wht.eby  ihe 
in«;liialtie  Is  extinct^  and  there  is  a  rent  by  furplHf~.^e,  an  attorne- 
ment to  the  grant  of  this  rent  lec^e  is  good,  although  th^  qnalnie 
of  thiit  part  ol  the  r«nt  is  <Utered,  becaufi:  it  is  altered  by  act  in 
law. 

if  a  revedjon  of  two  acres  be  granted  by  tieed,  and  the  leflbr 
before  attornement  levie  a  fine  of  one  of  them,  ai'.d  the  tenant  at- 
torne  to  the  grantee  by  deed,  tl^is  is  {:ood  tor  the  other  acie. 

[a]  If  the  reverfion  he  granted  oi  three  acres,  and  the  lelTee 
agree  to  the  fdid  ^rant  for  one  acre,  this  is  good  tor  all  three ; 
and  fo  it  ib  of  an  attornement  in  law,  if  the  reveifion  of  three  acres 
be  granted,  and  the  lelTee  fnrreuder  one  of  the  acres  to  the  grantee, 
this  attornement  (hall  be  good  for  the  whole  reverfion  of  the  three 
acres  according  to  the  ^r.Jit. 

**  Et  k  Uvant  agrea."  Hereafter  in  this  chapter  Uitkfon  doth 
teach  what  manner  of  tenant  Ihall  attorne.. 


Tuoker'*  Ciifs 
«U  fupra. 


<Poft.  513.  \ 
Ant.  59.  a. 
297.  b.  296. 


«.) 


Toolier't  cafe 
ubi  iupra. 
11  U.  7.  13. 


«0  H.  6. 7, 
(Am.  2^8.  a.) 

Tooker's  cafe 
vbi  f'uprH.     V\» 
Com.  1B7. 483. 
(Ant.  187.  b.) 

f  R.2.tit. 
Attorncioent  8. 
7Jt).4.  f.  61. 
Ilenilmg'i  c«fe. 
(Mo.  91.  cou. 
1  Leo.  58.) 

^  

Temps  K.  1. 
Attorn.  22. 
18  £.4. 7. 
(Ant.  212.  b. 
312.  b.    6  Repb 
^,    5  Rep. 
Ford'ft  cafe. 
1  Roll.  Abr. 
412.  S  Leo.  17. 
4  Leo.  2d.) 


*'  Agrea  per  parol^  ifc!^  And  fo  hee  may,  and  mgre  fafely  by 
his  deed  in  writing. 

**  Sicome  adire  a  U  grantee^  SfC*'  Here  is  to.  be  feene  to  what 
manner  of  grantees  the  attornement  is  good.  Regularly  the  attome- 
-mcnt  mud  be  according  to  the  grant,  either  exprelbly  or  impliedly. 
Of  the  firil  Liitleton  hath  here  fpoken. 

Impliedly,  as  if  a  reverfion  be  granted  to  two  by  deed,  and  r^  -i  /\  «  ] 
the  leflee  attome  to  one  of  them  according  to  the  grant,  this  l»^  '  *-* 
attornement  is  good,  but  not  to  veft  the  reverfion  only  in  him  to 
whom  attornement  is  made  ;  but  it  lliall  eiiure  to  both  the  grantees, 
for  that  ib  according  to  the  grant,  and  for  that  it.cannot  veii  the  re* 
veilion  only  in  him  to  whom  the  attornement  is  made.  And  fo 
it  is  if  one  grantee  dieth,  tha  attornement  to  the  furvivor  is  good. 

If  the  lord  grant  by  deed  his  feigniorie  to  A.  for  life,  the  remain- 
der to  B.  in  fee,  A.  dieth,  and  then  the  tenant  attorne  to  B.  this  at* 
tomement  is  void,  becanfe  it  is  wjt  according  to  the  grant ;  for  then 
B,  fhould  have  a  remainder  without  any  particular  eftate. 

If  a  reverfion  be  granted  to  a  man  and  a  woman,  they  are  to. 
have  moities  in  law ;  hut  if  they  entermarrie  and  then  attornement 
is  had,  they  fliall  have  no  moities  (and  yet  by  the  purport  of  the 
grant  they  are  to  havd  moities),  becaufe  it  is  by  ad  in  law. 

If  a  feme  grant  a  reverfion  to  a  man  in  fee,  and  marry  with  the 
grantee,  the  Tefiee  attorne  to  the  hulbaiid,  this  is  a  good  attorne- 
ment in  law  to  the  hufband.  « 

If  a  reverfion  be  granted  by  deed  to  the  ufe-of  /,  S.  and  the 
Jeflee  hearing  the  deed  read,  or  having  notice  of  the  contents 
thereof  attome  to  cejif  que  u/c,  this  is  an  implied  attornement  to  the, 
grantee. 

If  a  reverfion  be  granted  for  life,  the  remainder  in  taile,  the  re« 
mainder  in  fee,  the  attornement  to  the  grantee  for  life  /hall  eoure 
to  them  ih  the  remainder,  to  veil  the  remainder  in  them.  • 

And  in  thofe  cafes  if  the  tenant  fhould  fay,  that  I  doe  attorne  t<> 
the  grantee  for  life,  but  that  it  fliall  not  benefit  any  of  them  in  re- 
mainder after  his  death,  yet  the  attornement  is  good  to  them  all ; 
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o6Ct*  3^^. 


ftr  haviti^  Jlttompd  t'^  the  ten  ^nt  for  life,  the  law  (which  he  can- 
not controll)  dn:h  veftall  thf  re.uu^ider.  And  of  this  more  fhall 
be  fti«l  heiPaUerin  thischipter. 

Littleton  here  putieth  five  exumples  of  an  exprcflTe  attomcment, 
hut  of  them  the  latt  is  the  betl,  becu'.ife  the  eare  is  not  only  a  wit- 
uelfe  of  the  words,  but  the  eye  of  the  deliveiy  of  the  penny,  &c. 
and  fo  there  is  dicium  el  factum.  And  any  other  words  which  im- 
port nn  agreement  or  alVent  to  tiie  gr<int,  doe^amount  to  an  attorne- 
ment.  A«d  albeit  thefe  five  exprclVe  i|ttornements  be  all  fet  down 
by  Littleton^  to  be  made  to  the  perfon  of  the  grantee  [b],  yet  an  [6]  LiK  t. 
attornement  in  the  abfence  of  the  grantee  is  fuflicient ;  lor  if  he  *^'*  ^^f^^- 
dnth  agree  to  the  gnurt  either  iu. his  prefence  or  in  his  abfence,  it  i^^^J^^' 


is  fufficient. 


Attomeinent 
Br.  40.    (10  Rep.  5?.    Cro.  Car.440.    1  Roll.  Abr.  300.    Djer  jl98.  a.) 
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TTEM^Ji  lefeignior  graunt  lefer" 
"^  vice  defon  tenant  a  un  home,  et 
puis  per  un  fait  portant  un  darreine 
diite  il  grant  a  mefmes  lesfervices  a  ua 
atUer^  et  le  tenant  attornea  lejecond 
grantee,  ore  le  *  dit  grauntee  ad  ies 
jervices;  et  coment  que  apres  te  tenant 
voiU  attorner  a  te  primer  grauntee, 
ctfi  clerement  void,  Sfc.       ^ 

H 


A  LSOy  if  the  lord  grant  the  fer* 
"^^  vice  of  -  his  tenant  to  one  matv 
and  after  by  his  deed  bearing  a  later 
date  hec  grant  the  fame  fbrvices  to 
miother,and  the  tenant  attorne  to  the 
fecond  grantee,  now  the  faid  grantee 
hath  the  fervices ;  aAd  albeit  after- 
wards Uie  tenant  will  attorne  to  the 
firft  grantee,  this  is  clearely  void^  8ca. 


ERE  it  is  to  be  obferved,  that  Littleton  expreileth  not  what 
cftatc  is  granted,  and  very  materially ;  for  if  the  former  grant 
were  in  fee,  and  the  latter  grant  were  for  bfe,  and  the  tenant  doth  (Cro.  Car.  tai. 
firft  attorne  to  the  fecond  grantee,  he  cmnot  after  attorne^  to  the  i  R«^'- Abr^go. 
firrt  grantee  to  mike  the  fee  fimple  palTe,  for  that  fhould  not  be  ^^  ^^'  "^ 
according  to  the  grant ;  bttt  in  that  cafe  the  attornement  to  the 
firft  is  coontermanded.     And  fo  it  i?  if  a  reverfion  expedant  upon 
an  eftate  for  life  be  granted  to  another  in  fee,  and  after  the  grantor 
before  attornement  confirme  the  eftate  of  the  lefTee  in  taile,  the  at- 
tornement to  the  grantee  for  the  ft^e  fimple  is  void. 

In  the  fame  manner,  if  a  reverfion  upon  an  eftate  for  yeeres  be 
grafted  in  fee,  and  the  leflbr  couftrme  the  eftate  of  the  Icllee  for 
life,  he  cannot  afterwards  attorne. 
r      n    h  1     '^*  ^^™^  ^^^^  maketh  a  leafe  for  life  or  yeares,  referring  a  ii  H.  7.  t9, 
1^3 10,  D.J  ^^^^  j^^j  grantcth  th«  reverfion  m  fee,  and  taketh  hufband/^«  R.  S.  uhi 
this  is  a  couritermaud  of  the  attornement.  (npn* 

Where  oor  author  putteth  his  cafe  of  the  whole  reverfion,  if  two 
coparceners  bee  of  a  reverfion,  and  one  of  them  granteth  her  moity  p  «  T>p  «    ^ 
by  fine,  the  conufee  (hall  have  a  quid  juris  clamat  for  the  moitie.  .       |^'^^'  fXeiBli^'s 

^  cafe  ubi  fupra.    (1  Rolt.  Abr.  299.) 

If  in  the  cafe  that  our  author  here  putteth  of  feveralt  grantees,  if  ii  H.  7.  tl 
the  tenant  attorne  to  both  of  them,  the  artomement  is  void,  becaufa   ' 
.it  is  not  according  to  the  grant.     If  a  reverfion  be  granted  for  lue, 
and  after  it  is  granted  to  the  fame  grantee  for  yeares,  aod  the  lelTee 

attometk 

^  iA--/Miii^  L.  aid  M.  and  Roll. 
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attometh  to  both  Trants,  it  is  vosde  for  the  isceztaintle :  d  mvifh 

fortiori^  if  the  lord  by  one  deed  grant  his  ff  ipiione  to  /.  bilhop  of 

l/mdon  and  to  his  be: res,  and  by  another  deed  to  /.  biHiop  of  Ijomdon 

and  to  bib  fucceilors,  and  the  ten^tot  at  tome  to  both  grants,  the  at* 

f  AjiL  19»>.  a.        t*>memenl  is  void  ;  for  albeit  the  ip-antee  be  but  r»ne,   vet  he  hath 

au».  o%,/  feverall  caparitics,  and  the  cmrr^  are  fcveniU,  and  the  attomenicnt 

ib  not  according  to  either  ol'  the  grants. 

Hot  if  A.  grant  the  reverfion  of  Black- Acre  or  Whiter Acrt^  and 
the  lefTee  at  tome  to  the  grant,  and  after  the  grantee  maketh  his 
election,  this  attomement  is  g<>od;  for  alboit  tbe  thite  was  inter- 
taifie,  yet  he  attorned  to  the  grant  in  fuch  fi»rt  ks  it  was  nutde  : 
and  fo  note  a  diverdty  betwicne  one  grant  and  feverHll  grant.s 
and  obferve  in  this  cafe  an  attornein^-ia  good  in  expectation,  and 
yet  nothing  pa/Ted  at  the  time  of  the  attontement,  but  by  the  ele^on 
fubfequent. 

• 

Se6l.  553. 

TTE M,  ft  home  Joit  feifte  de  vn  A  LSO,  if  a  man  be  icifcd  of  a 

•^  marinor,  quel  mannor  e/i parcel  en  uiannor,  which  luannor  is  par- 

demefnej  et  parcel  enfervice^  sil  voile  cell  in  demefne, and  parcell  in  ferv ice, 

aliener  eel  mannor  a  un  auter,  Ut'o-  if  hee  will  alien  this^  mannor  to  an- 

vient  que  per  force  del  alienation^  other,  it  behooveih  that  by  force  of 

que  touts  les  tejutnts  que  leignont  del  the  alienation,  all  the  tenants  which 

alienor  come  de  Jon  mannor  *  attor^  hold  of  the  alienor  as  of  hi.s  mannor 

nerent  at  alienee,  ou  autermeht  les  doc  at  tome  to  the  alienee,  or  other- 

Jervices  detnurront  continunlment  en  wife  the  fervices  remainecontinnally 

r alienor y  J ojprife  tenants  a  voluntf;  in  the  alienor,  faving  the  tenants  at 

car  il  ne  bejbigne que  te7iants  a  volunt  will ;  for  it  needeth  not  t[>at  tenants 

Mtiurtientfur  liel  atienntioti,  S^c.  J  at  will  doe  at  tome  upon  luch  alien- 
ation, &c. 

Ti'ro|M£.  2.  rJERE  it  is  to  bee  obferved,  that  when  a  man  maketh  a  feoff- 
Aiiornsraent*  ment  of  a  nuinuor,  the  fervices  doe  rot  pailie,  but  reniaine  in 

?S*d  310  SIJ.  '^^®  f<.*offor  untill  the  freeholdei-s  doe  attorne  ;  and  when  they  doe 
S73.  Ant.  S63.a.  attorne,  the  attomement  ftiall  have  relation  to  fome  parpoic,  and 
Po(bS4t.  a.  not  to  other.  For  albeit  the  attornement  bee  inAde  many  yeares 
9  Rep.  «9.  after  the  feoffment,  yet  it  ihall  have  relation  to  make  it  pallc  out 

lLe«.S08.)        ^^  jjjg  feoftbr  ab  initio  even  by  the  livcrie  upon  the  feoffment,  but 

not  to  charge  the  tenants  with  any  meune  arrerages,  or  for  wafle 

in  thc.irioane  time,  or  tlie  like. 
(f  HolI.  Abr.  ^^  areverfionof  land  bee  granted  to  an  alien  by  deed,  and  be- 

394,395.  PU.  fore  attornement  the  ahen  is  made  denizen,  end  then  the  attome- 
462. -b.  483.  a.  ment  is  made,  the  king,  uponorfice  found,  Oiall  have  the  bind  :  for 
^l'?^P'  ^*       Hs  to  the  eftate  betweeae  the  parties,- it  pafleth  by  the  deed  tfi 

coram  rege.  If  ^  ^^^^  plead  a  feonment  of  a  mi^nor,  hee  need  not  plead  an   < 

Suflei  in  attornement  of  the  tenants ;  but  (if  it  be  ntiateriall)  it  muft  be  de- 

Theikur.  ajed  or  pleaded  of  the  other  fide. 

^  And 

*  &€,  idded  L.  snd  M.  and  Rob.  out  its  teignont  a  nfolunte  paffwt  alaUi»t  fit 

f  9tc,  added  in  L«  and  M.  and  Roh.  /urM  de  tiel  alitnatioHy  added  in  L«  and  M* 

2  fur  cio  fUi  iBi/mei  ks  ttrrss  $t  Unemtntt     and  Roh.  and  in  MSB. 

(i)  [See  Km  S73.] 
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Aod  upon  confideratioo  bad  of  all  the  bookrs  touching  this  ti  £•  3. 47. 

he  freeholders  doe  palic,  wherein  34  E.  a  Daiibto 


Piea.  ^4. 


pent,  wiiv=itiier  the  ferviceb  oi  the 

tl*eie  have   beene  three  levenill  opinions,  viz.  foine  have  holden  42  A^.^,  6. 

that  the  fenices  doe  palle  in  the  right  by  the  livery  as  paicell  of  43  Afl*  pi 90, 

the  maimor,  but  not  to  avow  without  ailorneuient,  liS  in  the  cafe  of  30  E.  3. 

the  fine.     And  others  have  huldcn,  that  they  both  palVe   in  right  *^  ^  3. 

and  in  pollelfioii  to  diUreine  witiiout  attorneuicnt.  -And  the  third  ^f3^1^*« 

Opinion  IS,  that  in  this  caie  the  laid  lervices  pulie  neither  in  poliel-  3  h.  4.  i.  k 

Tq  1  1        "I  ^^^^  nor  in  right,  but  iintill  attornement  remains  continually  12  H.  4. 

LJi  1.  a.J  -jj  jjj^  ahenor,  .as  Littleton  here  holdcth.     And  fo  it  was  «o  H.6.7- 

refolvcd  Pafch,  15  Eliz.  betwetiie  Brajbitch 'ddi^  Barxccll,  according  gVa^t. 

to  the  opinion  of  our  authi^r.     And  I  never  yet  knew  liny  of  Lit-  ^^  j^  ^  j^ 

tlituns  cafes  (albeit  I  have  knowiie  many  of  t'heni)  to  be  brought  in  1  h.  r.  3L 

queftioD,  but  in  the  end  the  Judges  concurred  with  our  author.  4  £.  6.  Atiura^ 

.   iiicnt,  Br.  do. 
Vid.  Ilill.  14  E!i2.  Rot.  508.  in  Cotuiutuii  Bmaca,     > 

Afiri  where  our  author  fpeaketh  of  tJie  attornement  of  the  free-  9  B.  2.  tic,  At- 

holders,  ifthe  lord  make  a  leafe  for  yeares  or  for  life  of  a  roan-  ^^"IJ'*"***"^^^^ 

nor,  and  the  freeholders  attonie  to,  the  leirce,  if  after  the  reverfion  l??]  3 '^y 

of  the  m.'uuior  he  granted,  the  attornement  of  the  leffee  for  yeares  i^h,  ^.if.  V. 

or  life  fhall  binde  the  freeholders :  for  by  their  former  attornement,  Vid.  LitSt'dt 

they  have  put  the  attornement  into  the  mouth  of  the  leU'ee.  ^^  ^  ^^ 

**  Forfpri/e  tenant  a  volunt^  Src/'  Here  is  implied  tenant  at  will 
or  by  copie  of  court  roll  according  to  the  cuilom  of  the  manoor, 
fo  as  the  freehold  and  inheritance  both  of  lands  in  the  hands  of  ^ 

tenant  at  will  by  the  common  law  or  by  cuftome  Ihall  pafTe  botL  in 
n^^ht  and  in  pofleflion  without  any  attornement  (1). 


Se6i.  554. 


TT E  M,  jifoicntfeigmor  en  tenant ^ 

et  le  tenant  lefja  la  terre  a  tin  cuter 

pur  tenne  de  vie,  ou  dona  la  terre  en 

Ic  tailejavant  le  reverfion  a  luy^  4[c. 

ji  le  feignior  en  tiel  cos  grunta  fon 

Jehniory  a  un^  outer,  il  covient  que 

ceTuy   en    le  reverfion    atturna    al 

grauntee,  et  nemy  le  tamnt  a  terme 

de  vie,  ou  le  tenant  en  le  tai/e,  pur  ceo 

que  en  ceji  cas  celuy  en  le  reverfion 

eft  tenant  al  feignior,  et  nemy  le  te^ 

nant  a  terme  de  vie,  ne  le  tenant  en 

le  taile. 


ALSO,  if  thcxe  bet  lord  and  le- 
-^^  nam,  and  the  tenant  lettetb  th# 
land  to  another  for  term  of  life,  ot 
giveth  the  land  in  taile  faving  the  re* 
veriion  to  himiclfe,  &c.  if  the  lord  ill 
fuch  cafe  ^rant  his  feigniory  to  an- 
other, it  benoveth  that  bee  in  the  re- 
verfion attorne  to  the  grantee,  aiV4 
not  the  tenant  for  terme  of  life,  or  the 
tenant  in  taile,  becaule  that  in  this 
cafe  he  in  the  reverfion  is  tenant  l^ 
the  lord,  and  not  the  tenant  for  terme 
of  life,  nor  the  tenant  in  taile. 


TT  O  R  it  is  a  maxime  in  law,  that  no  man  fliall  attorne  to  an^  (8  Rtp.  4S.) 

grant  of  any  feigniorie,  rent  fervice,  reverfion  or  remaindef, 
but  he  that  is  immediately  privie  to  the  grantor ;  and  becaufe  in 
this  cafe  there  is  no  privitic  betweene  the  lord  and  the  tenant  for 

life. 


(1}  For  Ike  diffcreoce  between  fcifiaand  attomemtni^  fee  Bicdiaan^s  cifei  f  Jtep.  5!.  k 
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life,  or  donee  in  taile,  but  only  betweene  the  lord  and  him  in  the 
reverlion ;  for  in  this  cafe  the  attornement  of  him  m  the  reverlioB 
only  is  good« 

**  Savant  le  reverfign  a  lay^  i^e!*  That  is  to  fay,  without  limi- 
tation of  any  remainder  over ;  and  this  is  but  to  make  his  opinion 
plaine  as  to  the  point  that  he  putteth  it. 


Seft.  555. 


JP  N  mefme  le  manner  eji  loufont 
y«g/«o«r,  mefne  et  tenant y  *fi  le 
Jeigfiiour  voile  granter  lesfervices  del 
mefne^  coment  que  il  ne  fait  ufntn 
mention  en  Jon  grant  del  mejhe, 
vncore  il  covient  que  le  mejhe  at- 
iurnOf  *f  ^^-  ^^  nemy  le  tenant  pera^ 
vaile,  S^c.  pur  ceo  qiie  le  mej'ne  ejt 
tenant  a  luy^  4rc. 


T  N  the  fame  manner  is  il  where 
there  are  lord,  mefne  and  tenant, 
if  the  lord  will  grant  the  fervices  of 
the  melhe,  albeit  bee  maketh  iio 
mention  in  his  grant  of  the  mefne, 
yet  the  mefne  ought  to  attorne,  &c. 
and  not  the  tenant  peravaile,  ^  ,   -. 

8cc.  for  that  the  mefne   is  l3  ^ '  •  »>•  J 
teQant  unto  him,  &c. 


lliis  ilandetb  upon  the  fame  reafon  that  the  next  precedent  cafe  did. 


SeQ:.  556. 


TLTES  tttiterment  efl  lou  certaine 
'^'^  terre  eft  charge  d'un  rent  charge 
ou  rent  feck;  carentiel  cafe Ji  eel uy 
que  ad  le  rent  charge  ceo  grant  a  un 
outer,  il  covient  que  le  tenant  del 
franktenement  attuma  al  grantee, 
pur  ceo  que  le  franktenement  ejt 
charge  ove  le  rent,  l^x.  Et  en  rent 
charge  nuf  avowrie  doit  ejlre  fait  fur 
afcun  perfonpur  le  dijftren'e  prif'e,  6^c. 
mes  il  avowera  le  prife  lone  et  droi^ 
turelf  come  en  terres  ou  tenements 
iffint  charges  afon  dijirejje,  Sec, 


TlUT  olherwife  it  is  where  cer* 
^^  taine  land  is  charged  with  a  rent- 
charge  or  rent  fecke ;  for  in  fuch 
cafe  if  he  which  hath  the  rent- 
charge  grant  this  to  another,  it  be«> 
hooveth  that  the  tenant  of  the  free- 
hold attorn  to  the  grantee,  for  that 
the  freehold  is  charged  with  the 
rent,  &c.  And  in  a  rent-charge,  no 
avowrie  ought  to  be  made  upon  any 
perfon  for  the  diitrefle  taken,  &c. 
out  hee  fliall  avow  the  prifel  to  bee 
good  and  rightfull,  as  m  lands  or 
tenements  fo  charged  with  his  dil« 
trcfTc,  &c. 

(6  Rep*  .59. 1.)   TJERE  is  to  be  obferved  a  diverfitie  betweene  a  rent  fervic% 

and  a  rent  charge,  or  a  rent  fecke ;  for  as  to  the  rent  fervice^ 
no  man  (as  hath  beene  faid)  can  attome,  but  he  that  is  privie  ;  fo 
in  cafe  of  a  rent  charge,  it  behooveth  that  the  tenant  of  the  free« 
hold  doth  attome  to  the  grantee,  without  refped  of  any  privitie« 
And  therefore  the  diiTeifor  onely,  in  the  cafe  of  a  grunt  of  a  rent 
charge,  ftiall  attome,  becaufe  he  is  (as  LdttUton  faith)  tenant  of  tbn 
freehold ;  hut  in  cafe  of  a  grant  of  a  rent  fervice,  the  attornement 
of  a  diffeifee  fufficeth. 

u 


f  1  H.  6. 9.  b. 


(fl  Hep.  67.) 


•>wl  L.  and  M.  and  Rolu 


^  ftfCiOotinlf^amdMBorRolu 


Lib.  S.  Of  Attomement,  Seft.  556. 

If  there  be  lord  and  tenant  by  homage,  fealtie,  and  rent,  the  (6  Rep.  39.  a.) 
tenant  is  difleifed,  the  lord  granteth  the  rent  to  another,  the  dlf- 
feifee  attometh,  this  is  void :  but  if  be  had  granted  over  his  whole 
feigniorie,  the  attoniement  hud  beene  good ;  and  the  reafon  of  this 
diverfitie  is  here  given  by  our  author,  for  that  when  the  rent  was 
granted  onely,  it  pafled  as  a  rent  fecke,  and  confequently  the  dif- 
(eifor  being  terre-tenant,  muft  attorne.  But  when  the  feigniorie  is 
granted,  then  the  diHeifee  in  refpedt  of  the  privitie  may  attorne. 

**  CovUnt  que  le  tenant  del  franktenementy  SfcJ*    And  therefore  * 

if  the  tenant  of  the  land  charged  with  a  rent  charge  or  a  rent 
fecke  make  a  leafe  for  life,  and  he  that  hath  the  rent  chai'ge  or 
rent  fecke  granteth  it  over,  the  tenant  for  life  fhall  attorne,  for  he 
is  tenant  of  the  freehold,  according  to  the  exprefle  faying  of  our 
author,  and  (as  hath  beene  faid)  there  needeth  no  privitie. 

And  it  was  holden  by  Dyer  chiefe  jullice  of  the  court  of  common  (iLeon.  t65.a.) 
pleas,  and  Mounjon  juAice,  in  the  argument  of  Bracebritige's  cafe 
abovefaid,  and  not  denied,  that  if  he  that  hath  a  rent  charge 
granteth  it  over  for  life,  and  the  tenant  of  the  land  attorne  there- 
unto, and  after  he  granteth  the  reverfion  of  the  rent  charge,  that  ^ 
the  grantee  for  life  may  attorne  alone ;  and  that  thefe  words  of 
Uttlcton  are  to  be  underftood  when  a  rent  charge  or  rent  fecke  is 
granted  in  poirefllo*:  and  therewith  agreeth  46  £.  3.  where  it 
appeareth,  that  the  quid  Juris  clamatj  in  that  cafe,  did  lie  againft  the 
grantee  for  life. 

A  man  maketh  a  leafe  for  life,  and  after  grants  to  A,  a  rent  4^  £,  3,  ^^ 
charge  out  of  the. reverlion,  >^.  granteth  the  rent  over,  he  in  the  2H.6.9. 
reverfion  muft  attorne,  and  not  the  tenant  of  the  freehold,  for  that  ^'^'  Lit.  Se«a, 
the  freehold  is  not  charged  with  the  rent;  for  a  releafe  made  to  ^^^^SSS. 
him  by  the  grantee  doth  not  extinguiih  the  rent.     And  Littleton  is 
to  be  underftood,  that  the  tenant  ot  the  freehold  mull  atturne  when 
the  freehold  is  charged. 

r  T     "  Et  en  rent  charge  nvl  axoii^rie  doit  cjlre  fait  fur  afcun 

^^      ^      ^ pcrfony  $cc*'    This  is  the  reafon  that   Littleton  givcth  of 
the  difierence  betweene  the  rent  fer\'ice  and  the  rent  charge.     Now 
it  may  bee  faid,  that  this  reafon  is  taken  away  by  the  ftatute  of 
21  Ii,  8.  for  by  that  ftatute  the  lord  needs  not  avow  for  any  rent  or  5iii.8.qap.19.' 
fervice  upon  any  perfon  in  certaine  ;  and  then  by  Littleton*^  reafon  VideSe^464» 
there  needeth  no  privitie  to  the  uttornement  of  a  feigniorie  ;  for  (fay 
they)  cejjante  catija  vtl  rat  tone  Icgis,  cejjat  lexy  as  at  the  common 
law  no  aid  was  grantable  of  a  ftranger  tP  an  avowrie ;  becaufe  the 
avowrie  was  made  of  a  certaine  perfon :  but  now  the  avowrie  being 
made  by  the  faid  ad  of  21  jF/.  8^  upon  no  perfon,  therefore  the  rea-  27  H.  8. 4.  b. 
Ion  of  the  law  being  changed,  the  law  ilfelfe  is  alfo  changed;  and  {^<'  ?***7.*?»::  **.:. 
confequently  in  an  avowrie  according  to  that  ad,  laid  ftiall  be  granted  *^*J  :.'  ;  r   :: 

of  any  man,   and  the   like  in  many  other  cafes;  which,  cafe  is  *-  '  j\ 

jgrantcd  to  be  good  law  :'  but  albeit  the  lord  (as  hath  bee rie  faid) 
may  take  benefit  of  the  ftatute,  yet  may  he  avow  ftill  at  his  eledion 
upon  the  perfon  of  his  tenant.  And  albeit  the  manner  of  the 
avowrie  be  altered,  yet  the  privitie  (which  is  the  tru^  caufe  of  the 
faid  difiference)  rettiaineth  ftiU  as  to  an  attomement*. 

'*  Rtnt  charge f  ^cJ^    It  is  to  be  obferved,  to  what  kinde  of  ixv- 
beiitances  bei|^  granteJ,  an  attomemeut  is  requifite.    And  in  this 
Voi^  H,  .  U  chapter  .    • 


/'  » 


Lib.  S^  Cap.  10.  Of  Attomement. 


Se6i.  557. 


f  1  H.  r.  1. 

0  Holl.  Abr. 
f9«,  »S.) 

1  H.  5. 1. 
^  AC  14. 
36  Afl:  pL  9. 
Jl  H.  8.  tit. 
Atrornemrnt 
>r.  .59. 
<Aat.  SOX  >k> 


chapter  £i///</o»  fpeaketh  of  .five.  Firft,  of  u  feigniorie^  rent  fer* 
vice,  6ic.  Secondly,  of  a  rent  charge.  Thirdly,  of  a  rent  fecke. 
And  hereafter  in  this  chapter  of  two  more,  viz.  of  a  reverfion  and 
remainder  of  laudfi  ;  for  the  tenant  lliall  never  need  to  attorne  but 
where  there  i&  tenure,  attendance,  remiinder,  or  payment  of  a  reat 
out  of  land.  And  therefore  if  an  annuitie,  common  of  padure, 
common  of  eftoverSf  or  the  like,  be  granted  for  life  or  yeeres,  &c. 
the  reverfion  may  be  granted  without  any  attornement ;  and  albeit 
fometimes  in  fome  of  thefe  cafes,  or  the  like,  an  attomement  be 
pleaded,  yet  it  is  furplufage,  and  more  than  needetb,  becau'fe  jn 
nont  of  them  there  b  any  tenure^  attendtfuce,  remainder,  or  pay- 
ment out  of  laiuL 


SeGt.  557. 


TTEMffifoitfeiffhior  et  tcAaitty  tt 
le  tenant  lefja  Jon  tenement  a  un 
outer  pur  terme  de  tie,  le  remainder  a 
un  outer  en  fee,  et  puis  te  feifrnior 
granta  legferviccs  a  un  outer,  S^r,  et 
ie  tenant  a  terme  de  vie  attorna,  ceo 
ift  affets  bone,  pur  ceo  que  le  tenant  a 
terme  de  vieejl  tenaunt  en  cejl  cafe  al 
feignior,  ifc.  et  cehii^  en  le  remainder 
ne  poit  ejlre  dit  tenant  al  feignior, 
quant  a  eel  entent,  forfque  apres'la 
mart  le  tenant  a  terme  de  vie :  uHcore 
en  cejl  cafe  fi  celuy  en  le  remainder 
moru/ifans  heire,  le  feignior  acera  le 
remainder  per  voyd^ejcheate,  pur  ceo 
que  content  que  fefeig^nior  en  tiel  cos 
*  covient  d  avower  Jur  le  tenant  a 
terme  de  vie,  i^e*  uncore  tout  Rentier 
tenement,  quoiU  a  touts  les  tfiates  de 
frankteuement  ou  de  fee  ftmple,  ou 
asdtrment,  Sfc.  en  tiel  casfont  cftfcm^ 
pie  tenus  de  le  feignior,  ^c. 

f  Mes  nemy  de  faire  avowrie  fur 
$^x  touts  enfemble.    M.  3  H.  6. 


A  LSO,  if  there  be  lord  and  te* 
^^  nant,  and  ibe  tenant  letteth  his 
teriemont  to  another  for  terme  oflU'c, 
the  remainder  to  another  in  tee,  and 
after  the  lord  grant  the  fervices  to 
another.  Sec.  Itnd  the  tenant  for  life 
attorney  this  h  good  enough,  for  that 
the  tenant  for  life  is  tenant  in  this 
cafe  to  the  lord,  &c.  and  he  in  the 
remainder  cannot  be  laid  to  be  te« 
nant  to  the  lord,  as  to  this  intent, 
until!  after  the  death  of  th^  tenant 
for  life :  vet  in  this  cafe  if  bee  in  tho 
remainder  dieth  without  heire,  thd 
lord  fliall  have  the  remainder  by  wajr 
of  efcheat,  becaufe  that  albeit  the 
lord  in  fuoli  cafe  ought  to  blvow  upon 
the  tenant  for  lite,  &c.  yet  the  whole 
entire  tenement,  as  to  all  the  eilates 
of  the  freehold  or  of  fee  iimple,  or 
odierwile,  &c.  in  fuch  cafe  are  to^ 
getber  holden  of  the  lord,  8lc. 

But  not  to  make  avowrie 
upon    them    all    together 
M.  3  li.  6. 


;[3I2.bJ 


10  B-  i-  Attonu 
t'j.  li  E.  4.  4. 

1^1.  e.  '2. 

A  (torn.  16. 
18  £.  4.  7. 
Trmps  fi.  %• 
KiUitn.  it. 
Vide  Sect  580. 
(2  Rep.  66. 
Anr.  310.  o. 
Poft.  5120.  tt.) 

11  Abd  itob. 


«f 


JPfr  It  tenant  d  terme  de  tie  attorna,  ^c.*'  For  he  that  is  (ai 
bath  beene  faid)  privie  and  immediately  tenant  to  the  lord 
m\ift  attorne  ;  ahd  that  it  in  this  cafe  :  the  tenant  for  life,  and  £» 
of  the  otlier  fide  if  a  feig^iorie  be  granted  to  one  for  life,  the  re- 
mainder to  fuiother  in  fee,  the  attomement  to  the  tenant  for  life  ii 
an  attornement  to  the  remainder  i^lfo  ;  unleflfe  it  he  that  they  in  the 
remainder  ought  to  have  acquitall,  or  othier  privilege  (whereof 
they  Ihould  be  prejddiced);  and  then  albeit  an  attomement  be 

had 


*svswirA,  L.  and       ^  Thii  pttagnph  not  m  L.  and  M.  no^ 

Rob. 


•  w 


i.ih.  3.  Of  AttornemeBt.  Seft.  55$, 

had  to  the  tenant  for  life,  and  he  acknoviledye  the  acqiiUall,  &c. 
yet  after  hia  deceafc.  he  In  the  reiiiuinder  Ihall  not  d,ftreyne  imtiU 
be  acknowledge  the  acquitaU,  not wiih Handing  the  attori^enient  of 
the  ten^mt  fur  lift. 

"  ^vera  le  remainder  per  vog  d'cfcieat."     For  Hk  r ..  . 

liolden  of  ihe  lurd,  but  not  iiiimediately  holden ;  and  in  this  cafe,   ' 

by  the  efcheat  of  the   remainder  the  feignioiie  is  exlinfl ;  for 

Ihe  fre   Ample  of  the  feigniorie  being  extinct,  there  cannot  re- 

tnaine  a  particiiUr  eftate  lor  life  thereof,  in  refpefl  of  the  tenure  3  h.  6. 1.   0!4 

and  lUtenduire  over ;  and  of  this  opinion  is  Uttktmi  [a]  hiufelfe  in  Trna»s  lOr, 

SBr  bookes.     But  othflrwife  ilia  of  a  rent  charge  in  fee;  for  if  [«]iftE.4.i!l«, 

t>iut  be  granted  for  life,  and  after  he  iu  the  reverfion  purehafe  the  (^  ^"^  *^*-> 

land,  fo  as  the  reverfion  of  the  rent  charge  is  extinft,  yet  the 

gr^iuiee  for  life  null  enjOy  the  rent  during  his  life,  for-there  ii  no 

tenure  or  attendance  in  this  cafe. 

"  Mn  rfemy  defaire  aronrie."    this  is  added  to  Utfhlon,  but  it  it  3-  H.  f.  l. 
ia  confiniiutt  to  law,  and  tjie  authoritie  tmly  etted. 


Sea.  558. 

TTESf.fifoilfeignioret  tenant,  ALSO,  if  there  be  lord  and  te. 

•^  el  le  tenant  U[)a  /« tettemenls  a  «»  "^  naot,  and  the  ttrtiant  lettelli  tli« 

J'eme  pur  terme  de  vie,  le  remainder  tenements  to  a  woman  for  life,  tho- 

eujitr  «i  fee,  et  lafetae  prext  huron,  remainder  over  in  lee,  and  the  wo. 

et  puk  tej'eiguior  granta  la  fervices,  man  taketh  liulband,  and  after  tl)e 

Ac.  a  /e  barvu  el  fa  keires ;  en  cejl  lord  grant  ilie  lervicea,  8cc.  to  tlie 

enfe  le  fervice  ejl  mis  en  ftifpence  du-  hutband  and  his  heires;  in  this  cafe 

rant  te  coverture.    Mes  fi  la  feme  tlie  fervice  is  put  in  fufoonce  during 

■  devie  vivant  le  baron,  le  baron  effes  the  ebverture.     But  if  the  wife  die 

fieires  averont  le  rent  de  ceiix  en  le  living  lUe  huftand,  the  hufband  and 

remahider,  Sfc'    Et  eu  teo  cafe  it  his  heires  Hiall   luive  the  rent  of 

fte  befoigne   afcxiH  attornement  per  tijem  in  the  remainder,  &c.    And  in 

parol,  Sic.  pur  ceo  que  le  Oaran  qfte  tbistafe  there  needeih  ni>-8ttoriie* 

doit    atlorue,    arcepta   le  fait   del  ment  by  parol,  fee,  tor  that  tbehuf- 

grnunt   de  les  fervices,  Hfe.  le  quel'  band   which  ouffht  to  atlorne,  HO 

acceptaac*  efi  vn  uttorHement  en  I9  cepted  the  deed  of  grant  of  the  ler* 

fey.  vices,  &e.  the  which  accepu^iy;^  it 
ca  attor^ioeot  iu  the  l^w, 

"    7"  E  qvH  aeeeptanee  e_fi  unattornemtnt  en  la  ley,  ifcT    Lillletox  '^p'**'-^ 

having  Ijioken  (as  bath  bcenc  faid)  of  ftltornements  in  deed,  J^  A*"  , 

(0  exprelle,  now  coEoeih  to  fpeakc  of  attor°ctnent3  in  Itvf,  or  itn<-  (^  ^.  ^_      , 
plied;  and  having  before  fet  dojsne  five  expreflp  attomements  in  op,-,^-^ 
deed,  'doth  in  this  chapter  enumerate  feven  atDmments  in  ia^',  S  ''"Ii-  Aa& 
Here  jl  is  to  be  underfiood,  that  the  espreflie  atiurneaieijt  of  the  tl"i»,^ 
,       „       -ihu&andwiU  binde  the  wife  after  (he  coverture,  and  in  ay  F,t^i 
13    ■'*      ■' much  as  this  acceptanre  of  the  grant  is  an  attonienieDI  in  i>XvC 
law, without  aword  ofattoriiemenl  the  fei^iiiorie  Ihall  puffe.     And  (.1  BmI^^Ik 
(to  tt  tb^  firfi  example  that  littletoK  putt«th  of  an  attonwni^t  in  '■^'^^-i^  . 
U  9  law. 


Lib.  3.  Cap.  10.        Of  Attomement.         Sect.  559,  560. 


(Ant.  280.  a. 
301.  310.) 


law,  which  amounteth  to  an  exprefle  attomement,  for  that  it  is  an 
agreement  to  the  grant. 

If  the  lord  grant  his  feif^niorie  to  the  tenant  of  the  land,  and  to  a 
Granger,  and  the  teuiint  accept  the  deed,  this  acceptance  is  a  good 
attomement  to  extinguifh  the  one  moitie,  and  to  veli  the  other 
inoitie  in  the  grantee,  as  hath  heene  faid. 


Sea.  559. 


JP  N  mefme  le  manner  ejlyfi  foj/ent 
feii^nior  el  tenant^  et  le  tamnt 
prentjeme,  et  puis  /efeignior  granta 
lesfervice$a  la  feme  ctfcs  ht-iresy  et  le 
baron  accepta  lejait\  en  cejl  cas 
aprcs  la  mort  le  barony  la  feme  etfes 
htircs  averont  les  fervices,  6fc,  car 
per  le  acceptance  *  del  fait  per  le 
baj-on,  ceo  ejl  bone  attornementy  &fc. 
coment  que  durant  le  covet  tttre  les 
fervicesfont  mis  enfujpcnce,  Sfc. 


T  N  the  fame  manner  is  it,  if  there 
be  lord  and  tenant,  and  the  tenant 
taketh  wife,  and  after  ihe  lord  grant 
hi.slervices  to  the  wife  andhisheires, 
and  the  hulband  accepieth  the  deed ; 
in  this  cafe  after  tiie  death  of  the  hui^ 
band  the  wife  and  her  heires  (hall 
have  the  fervices,  &c.  for  by  the  ac- 
ceptance of  the  deed  by  the  huf- 
band,  this  is  a  good  attomement, 
&c.  albeit  during  the  coverture  the 
fervices  lliall  be  put  in  fufpence,  &,c« 


(ir.oll.  Abr.  TJTERE  is  the  fecond  example  that  J  At  flcf  on  putteth  of  an  at- 
y:>8,  9J9,  940.)  tornement  in  law,  and  Itandeth  upoti  the  former  reafon. 

(Ant.  i4s.  b.)  "  Sont  mi/e  rnfufpence,"  Sufpence  commeth  oifufpendcOy  and  in 
\\  Kep. d-i.)  legall  underlkiinding  is  taken  when  a feigniorie,  rent,  profit  appren- 
([Cro.  Cai.  101.)  jg^,  &c.   by  reafoa  of  unitie  of  pofieflion  of  the  feigniorie,  rent, 

&c.  and  of  the  Imid  nut  of  which  they  illiie,  are  not  in  tjjr  for  a  time, 
tt  tunc  dormiunt,  but  may  be  revived  or  awaked.  And  they  arc  faid 
to  be  extinguilhed  when  they  are  gone  for  ever,  ct  tunc  woriuntur^ 
andxan  never  he  revived ;  that  is,  when  one  man  hath  as  high  and 
perdurable  an  cftate  in  the  one  as  in  the  other. 


Sed.  560. 


TTE  My  ffni/ent  fci^nhr  et  tenant y 
^  et  le  tenant  granta  les  tenements 
a  un  home  pur  ienne  defa  vicy  le  re- 
mainder  a  un  outer  en  fee,  fi  lefeig^ 
tfiur  granta  les  fervica  a  le  tenant  a 
tcrmc  de  vie  f  eft  fee,  en  cejl  cas  le  te^ 
vant  a  terme  de  vie  ad  fee  en  lesfer^ 
rices  ;•  mes  les  fervices  font  mis  en  fuf- 
pcnve^durant  fa  vie,  Mes  les  heires 
l  k  Lewit.a  terme  de  vie  averont  les 
•^'-  -  •-••  fervices 


A  LSO,  if  there  be  lord  and  tc- 
"^  nant,  and  the  tenant  grant  the 
tenements  to  a  man  for  terme  of  his 
life,  the  remainder  to  another  in  fee^ 
if  the  lord  grant  the  fervices  to  tlie 
tenant  for  life  in  fee,  in  this  cafe  tlie 
tenant  for  terme  of  life  hath  a  fee  in 
the  fervices ;  but  the  ler vices  are  put 
in  fufpcnco  during  his  life.  But  the 
heires  of  the  tenant  for  lii'e  IIkiU  have 

the 


*  dclffjt  fit  not  in  L.  and  M.  nor  Rolk 
\  tnjee  not  In  !#.  and  M.  nor  Roh. 


X  li  tenant  atirmi  it  <wf,  not  in  L«  and 
M.  nor  Rob. 


Lib.  3. 


Of  Attornement. 


Sea.  561,562. 


fgrvices  apres  f  fan  deceafe^  g^c.  J  Et 
en  ceji  cas  it  ne  befoigne  ^  aUorne" 
menL;  car  per  ^acceptance  del  fait 
de  celuij  que  doit  attourner,  S^c.  eji  ceo 
attoumement  de  lay  mefme  ||. 


H 


the  fer vices  after  bis  deceafe,.  &c. 
And  in  this  cale  there  needeth  nx> 
attornement ;  for  by  the  acceptance 
of  the  deed  by  bim  which  ought  to 
attorae,  &c.  this  is  an  attornement 
of  it  felfe. 


£R  £  is  the  third  cafe  that  Littleton  ptitteth  of  au  attornement 
in  law.  And  it  is  to  bee  obferved,  that  -albeit  a  grant,  as  hath 
beene  laid,  may  enure  by  way  of  releale^  and  a  releafe  to  the  fenant 
for  life  doth  worke  an  abfolute  extinguifliraent,  whereofliee  in  the 
remainder  Audi  take  benefit,  yet  the  law  fliall  never  make  any  con- 
ilruction  againft  the  purport  of  the  grant  to  the  prejudice  of  any, 
r.^i  ^  K  1  ^^  againft  the  meaning  of'the  parties  as  here  it  Ihould  ;  for  (Sidcrf.  25.) 
lo  ^-  'J  if  by  conftrudion  it  iliould  enure  to  a  releafe,  the  heires  of 
ilie  tenant  for  life  ftiould  be  diOierited  of  the  rent ;  and  therefore 
T^ttlcton  here  faith,  that  the  heires  of  the  grantee  Ihall  have,  the 
fei^iorie  after  his  death.  And  here  is  an  attornement  in  law  to  a 
grant  fufpended  that  cannot  take  eft'e<5l  in  the  grantee  fo  long  as  he 
livetb,  but  ihall  take  effect  in  his  heires  by  defcent ;  for  the  inheri- 
tance of  the  feigniorie  was  in  the  tenant  for  life,  and  the  fufpenfiou 
onely  during  his  life. 


Se6l.  561. 


TL/^E  S  Ion  le  tenant  ad  ft/  grand  et 
haut  ejiate  en  les  tenements ficome 
lejeignior  ad  en  lej'eigniory ;  en  tiel 
ceefe^Ji  le  feignior  graunta  lesfervices 
a/  tenant  en  fee,  ceo  urera  per  voif 
d'extingui/hment.     Caul'a  patet. 


H 


(Ant.  279.) 


B 


U  T  where  the  tenant  hath  as 
great  and  as  liigh  elhite  in  the 
tenements  as  the  lord  hath  in  the 
feigniory ;  in  fuch  cale,  if  the  lord 
grant  the  fervices  to' the  tenant  in 
fee,  this  (hall  enure  by  way  of  ex- 
tinguiftiment.     Caujh  patet. 


ERE  Littleton  intendeth  not  onely  as  great  and  high  an 
eftate,  but  as  perdurable  alfo,  as  hath  beene  laid;  lor  a  dif- 
feifor  or  tenant  in  fee  .i>poii  condition  hath  as  high  and  great  lui 
eftate,  hut  not  fo  periTurable  an  eilate,  as  Ihail  moke  an  extiu* 
guiiliment. 


Sea.  562. 


TTEM^  ft  foment  feignior  et  tenant  ^ 
'*'  et  le  tenant  fait  un  leas  a  an  home 
pur  terme  deja  vie,  favant  le  rever- 
Jion  a  luiff  Ji  le  feiguior  granta  le 

feigniorie: 

X 

^fin  not  m  L.  and  M.  nor  Roll. 
X  QTr.  n«t  in  Ir.  and  M.  oor  Rob* 


A  LSO,  if  there  bee  lord  and 
"^^  tenant,  and  the  tenant  maketU 
a  leale  to  ar nutn  for  terme  of  hi^  life, 
faving  the  revcrfion  to  himfelfe,  if 

tlie 

§  nfcun  added  L.  and  M.  and  Roh. 
I  (Sc.  added  L.  and  M.  and  Rob. 


•  • 


Lib.  i.  Cap.  id.       6f  Attornemcnt.  Sefik.  565* 

fngnicrie  a  le  tenant  a  terme  dc  tie  the  lord]grant  the  feigniory  to  tenant 

en  fee ;   m  cejl  cafe  il  covient  que  for  lite  in  fee ;  in  this  cai'e  it  behov- 

celuif  en  leret^eyfion  alloma  al  tenant  c'th  that  he  in  the  reverUon  mud 

a  terme  de  vie  perforce  de  eel  grants  attornc  to  the  tenant  for  life  by  forc« 

o^i  anlertnent  te  grant  eji  voiae,  pur  of  this  gi»int,  pr  otherwise  the  grant 

ceo  (jiiecetny  en  le  reverjiun  ejl  tenant  ^is  voitic,  for  that  he  in  the  reveriipi^ 

a/Jei^nior,  Sec.  is  tenant  to  the  lord,  Ifcc. 

.     *  Etimcoreilnc  tiendra  del  tenant  ♦Yet  hee  (hall  not  hold  of  the 

a  terme  de  vie  durantfa  vie,     Caufa  tenant  for  life  during  his  life,  ^aufa 

patet*  patet,Ssc. 

XJ  £  1(  £  in  (his  cafe  he  in  the  rcvcrfion  of  iht  tenai^^y  muft  at- 
.  tome,  becaufe  he  is  the  tenant  to  the  lord;  and  yet  the  feig- 
niorie  ih^Al  be  fufp«nded  during  the  hfe  of  the  grantee,  becaufe  bee 
hath  an  eftate  for  life  in  the  tenancie,  but  his  heues  ihall  enjoy  ihc 
feign iorie  by  difccnt. 

"  Encore  a  ni  tienty  Sfd*    This  is  ajdcd,  an4  not  in  the  r^ ,  *  .«  "{ 
6riginall,  and  is  againll  law,  and  thereloie  to  be  rejected.       L*^   ^'  .  ' J 

"  Tenant  al  fdgniof,  ^c"     Here  is  to  bee  underdood  a  diver- 

fity  when  the  whole  eftate  in  the  feigniory  is  fufpendedj  and  when 

but  part  of  the  eftate  in  the  feigniory  is  iufpendcd.     And  in  this 

[tf]  54  At  p.  15.  cafe  the  feigniorie   is  fufpended   but  for  tennc  of  life;    [fl]*anfj 

therefore  as  to  all  thiiigs  concer^ting  the  right  it  hath  his  being ; 

\  bul  as  to  the  polTelTion  during  the  particular  eftate  the  grantee  ftiail 

.     take  no  hene^t  ot'  it ;  therekire  during  that  time  he  (hall  have  QO 

rent,  ffervicej  wardftiip>  releafe^  harriot,  or  thelike,.becHtifc  thcfc 

|6  E.  5.  tit.        belong  to  the  polTcnion  ;  but  if  the  tenant  dieth  without  heire,  the 

voucber  88.       -ten-mcie  (hall  efcheat  nnto  the  grantee,  for  that  is  in  the  right; 

and  yet  when  the  feignioiie  is  revived  by  the  death  of  the  tenant; 

there  fliall  be  Wardfhip  \  as  if  the  tenant  marry  with  the  fcigniorefl'c 

and  dieth)  bis  heire  within  age,  ^hc  wife  ftmli  hi^v^.  the  wardlhip  o{ 

the  heire.     Alfo  in  the  cafe  that  Littleton  \\tre  putteth,  albeit  the 

feigniorie  be  fufpended  but  for  life^  yet  fomc  hold  that  he  cannot 

grant  it  over,  becaufe  the  granfee  tooke  it  fufpended,  and  it  waf 

SE-  3.  twonc'i   "®^^'*  *'*  €^  ^°  him.     But -if  the  tenant  make  a  leafe  For  yeares  or 

tai*^*.  for  life  to  the  lord,  there  the  lord  raay  grant  it  over,  \)ecaufe  tlie 

(Ant.  598  b.)     feigniorie  Was  in  ej/'e  in  him,  and  the  fee  fimple  of  the  feigniorie  is 

hot  fufpended.  But  if  the  lord  dilTeife  the  tenant,  or  the  tenant  cn- 
feoffe  the  lord  upon  condition,  there  the  whole  eftate  iii'  the'  feig* 
niorie  is  fufpended,  and  therefore  he  cannot  dui4ng  the  fufpenfioa 
take  benefit  of  any  cfcheat,  or  grant  over  his  feigniorie. 


Sea.  563* 

tfE  Mjifoientfei^rmor  et  tenant,  ALSO,  if  there  bee  lord  and  te- 

•    et  le  tenahi  tient  del  feignior  pef  .      liant,  and  the  tenant  holdeth  of 

fr.  maners  den  fervice.'if  et  ie  feignior  the  lord  by  xx.  manner  of  fervices^ 

^rantqfo^feigniori/^  dm  outer;  file  i^nd  the  lord  grant  his  feigniory  to 

ttnant  anotb«r  j 

^  ^  This  plfv^ph  not  in  Li  and  M.  nor  Rohi 


« 


¥• 


Lib.  5.  Of  Attomement.  Seft.  5iS4/ 

*  •     • 

tenant  paya  en  fait  afcun  pared  another ;  if  the  tenant  pay  jn.deej 

d'aj'cun  de  les  fervices  al  grauntee,  any  parcellof  any  of  the  fervices  to 

ceo  eji  bone  attornment,  ae  et  pur  the  grantee,  this  is  a  good  attorney 

touts  les  fervices^  coment  que  Ventent  ment,  of  and  for  all  the  fervices,  al* 

de  It  tenant  fuit  d^attowmer  forj'que  beit  the  intent  of  the  tenant  was  to 

de  eel  parcel,  pur  ceo  que  lejeigniory  attome  but  for  this  parqell,  for  that 

eft  t  entier,  romenl  que  ilsjont  divas  the   feigniorie    is  intire,  ahhough 

tnanas  des  fervices  que  It  tenant  doit  there  bee  divers  manner  of  lerviccs 

Jaire,  S^c.  whichxhe  tenant  ought  to  doe,  &c« 

TJ  E  R  £  it  appeareth  that  an  attomement  being  made  for  parcell,  4  £.  3. 55» 

is  good  for  the  whole ;  for  feeing  bee  hath  attorned  for  part,  Malmin's  cai«. 

it  cannot  bee  void  for  that,  and  good  it  cannot   be  uidefle  it  be  for  I  £  V  s^^* 

the  whole :  but  of  this  fuihcient  hath  beene  faid  before  in  this  ^^  aiH  66. 

chapter.  7H.  4.io. 

35  H.  6. 8.  per  Frtfott  (Ant.  309.  b.) 

w 

•*  Pay  a  afcun  parcell  des  ftrvices!*  Here  is  the  fourth  example  40  E.  3.  34. 
of  an  attomement  in  law  ;  for  payment  of  any  parcell  of  tlie  ier-  C*  ^•F*  ••) 
vices  is  on  agreement  in  law  to  the  graiit. 

"  Coment  que  Ventent  del  tenant  fuit  d'attoruer,  SfcJ^    Quia  la-  (Sidetf.  JS5; 
fol  yf    hi  ^^^^  ii^crrire  debet  legibus,  non  leges  intenthni.    And  yet  *  ^*P*  W.  •.) 
L3    ^*  ^*J  as  farre  as  it  may  ftand  with  the  rule  of  law,  it  is  honour«-  tO  H.  6. 

al)Ie  for  all  judges  to  judge  according  to  the  intention  of  the  parties,  (^  R«p.  lOl.  b. 
and  fo  they  oukht  to  doe.  And  of  this  fomewhat  in  this  chapter  i^  ^  T^°^ 
bath  beeue  faid  before.  ^  r^U.  ^br.  4i9 

Cro.  Car.  \.  40r.    Dyer  4.  a.     Foil.  367,  a.    Ant.  $0.  47.  b.  48.  b.    S  Rep.  83j 
4  &ep.  91.  a.    Ant.  42.  213.  a.  $17.  b.  StS.  b.  2^9.  a.     1  Roll.  Abr.  303.) 


Se£l.  564* 

TTEM,  fifoit  feignior  et  tenant,  ALSO,  if  there  bee  lord  and 
•^  et  le  tenant  tient  del  feignior  per  "^  njint,  and  the  tenant  holdeth  of 
phtfors  maners  des  fervices,  et  lejeig-  the  lord  by  many  kinde  of  fervices, 
ttior  granta  les  fervices  a  un  auterper  ^  and  the  lord  grant  the  fervices  to  an« 
Jine-y  Ji  le  grantee  fua  un  fcire  facias  other  by  fine;  if  the  grantee  fue  a 
Aors  del  mefme  le  Jinepur  afcun  par-^  fcire  facias  out  of  the  lame  fine  for 
eel  de  les  fervices,  et  adjudgement  de  any  pinrcell  of  the  fervices,  and  hath 
recover,  eel  judgement  ejt  bone  attor^^  judgment  to  recover,  this  judgment 
nement  en  leif  pwr  touts  lesferqices/^     is  a  good  attomemei\t  in  law  for  all 

tbe  iervices, 

XJ  ERE  is  to  be  obfcrved,  that  this  judgmeat  in  Xht  fiire facias  4a  E^ 3.  f4. 
(which  is  no  more  but  that  the  demandant  Ihall  have  exe-  ^l^*- 3.  quod 
cution,  &c.)  is  a  good  attomement,  albeit  it  is  preUmied  Xh'Aijhd'h-  "4  £*3'"i'"  ^9 
cium  redditur  in  invitum,  and  that  an  aUoraement  in  lay/ ot  any  37  H.  6.1*4^ 

pail   |)er  Aioyie. 
*'  17E.3. '^9. 

« 

i  firfV^  >>*  et  added  L^  and  M.  and  Roh.       •  &c.  added  in  L.  and  M  aad  Roh^ 

U4 


Lib.  3.  Cap.  10.       Of  Attomemcnt. 


Se6L  565* 


(Ant.  248.  b. 
6  Rep.  64.  b.) 

(n  Rep.  123. 
Sea..551. 
Cro.  Car.  284. 
2  Rep.  67.  b. 
Sett.  579. 
lRoIl.Abr.294. 
Ant.  509.  a.) 
(iSid.  1S9. 
1  Lev.  28.) 


part  is  good  for  the  whole.     And  this  is  the  fifth  example  that  Ut* 
tkton  putteth  of  an  attornment  in  law. 

Note,  that  in  cafe  of  a  deede  nothing  pafTeth  hefore  attoniement^ 
as  hath  beene  faid.  In  the  cafe  of  the  fine,  the  thing  granted  paf- 
feth  as  to  the  (late,  but  not  to  diflraine,  &c.  without  attornement. 
In  the  cafe  of  the  king  the  thing  granted  doth  paile  both  in  eilate 
and  in  privitie  to  diftraine,  &c.  without  attornement,  unlefle  it  be 
of  lands  or  tenements  that  are  parcell  of  the  dachy  of  Lancajler, 
and  lie  out  of  the  county  palatine  (i). 


(Ant.  159.  b. 
*160.«.} 


Se£l.  565. 


TTE  Mj  ft  h  feisnior  d*un  rent 
fervice  graunta  les  fervices  a  un 
duler,  et  ie  tenant  attorna  per  un 
denier y  et  puis  le  grantee  djjiraine pur 
le  rent  mere,  et  ie  tenant  a  luy  fait 
refcousi  en  ceo  cas  le  grauntee  navera 
qlfife  del  rent,  forfque  brief e  de  ref 
cou$f  pur  ceo  que  ie  done  del  denier 
per  le  tenant  f  ne  fuit  forfque  per 
voif  d'attornementy  ^c.  Mes  Ji  le 
tenant  avoit^  done  a  le  grauntee^  le 
dit  denier  come  parcel  de  le  rent,  on 
vn  maile  ou  un  farthing  per  voj/  de 
feifin  del  rent,  donque  ceo  ejl  hone 
attornement,  et  aiixy  cji  ton  feifrn 
al  grauntee  del  rent ;  et  donques 
fur  tiel  refcous  le  grantee  avera  aj)fe, 


A  LSO,  if  th«  lord  of  a  rent  Ifer** 
"^  vice  grant  the  fervices  to  an- 
other, and  the  tenant  attorne  by  a 
?>enny,and  after  the  grantee diitraine 
or  the  rent  behinde,  and  the  tenant 
make  refcous;  in  this  cafe  the  gran* 
tee  fliall  not  have  an  affife  for  the 
rent,  but  a  writ  of  refcous,  becaufe 
the  giving  of  the  penny  by  the  te-. 
nant  was  not  but  by  way  of  attorne- 
ment, 8cc.  But  if  the  tenant  ha4 
given  to  the  grantee  the  faid  penny 
as  parcell  of  the  rent,  or  a  halte 
penny  or  a  farthing  by  way  |-  - 

of  feifin  of  the  rent,  then  l3^5-  a-j 
this  is  a  good  attornement,  and  alio 
it  is  a  good  feifin  to  the  grantee  of 
the  rent ;  aad  then  ui>on  fuch  re(^ 
cous  the  grantee  ihall  have  an  affile, 
8ic. 


39  H.  6.  3.  26. 

b  K.  4.  2. 
.Viiir.  Sea.  235. 

49  E.  S.  1.5. 
37  H.  6,  39. 
49  AfT.  p.  6. 
34  H.  6.  42. 
15  E.  3.  £xe. 
,  cution  63. 

40  E.  3.  22. 
9B  II.  6.  6.  b. 
7  H.  4.  2.  lit. 
Attorncvlir.  97. 
(6Kep.\59.) 

.   (Aut.  281.  a.) 


H 


£R£UPO\  is  to  be  obferved  a  diverfitie  betweene  money 
given  by  way  of  attornement,  and  were  it  is  given  as  parcell 
of  the  rent  by  wuy  of  feifin  of  the  rent.  For  albeit  the  rent  be  not 
due  before  the  day,  yet  a  payment  of  parcell  of  the  rent  before- 
hand is  an  aduail  feifm  of  the  rent  to  have  an  aifife.  And  fo  it  is 
if  he  give  an  oxe,  a  faorfc,  a  iheepe,  a  knife,  or  any  other  valuable 
thing  in  name  of  feiiin  of  the  rent  before -hand,  this  is  good. 
And  therefore  a  payment  in  name  of  feifia  is  more  beneficiall  for 
the  grantee,  becaufe  that  is  both  an  a^tuall  feifm  and  an  attorne- 
ment in  law ;  and  yet  being  given  before  the  day  in  which  the  ren^ 
is  due,  it  (hall  not  be  abated  out  of  the  rent.  So  as  to  give  feifin 
of  the  rent,  it  is  taken  for  ptirt  of  the  rent ;  but  as  to  the  payment 
of  the  rent,  it  is  accounted  as  no  part  of  the  rent  j  and  the  reafon 
of  the  diverfitie  is,  for  that  remecJics  to  come  to  rights  or  duties  arc 
ever  taken  favourably.  Here  alfo  appeareth  that  there  is  an  a^imU 
feifin,  or  a  feifin  in  deed  of  a  rent,  whereof  (a»  Littleton  here 

fpeaketh) 


(i)  Sec  PI.  Com.  a»T.    4  Ir,(V.  J09. 


f  /fi  not  in  L.  and  M.  nor  Reh. 


Lib.  5.  Of  Attomement.  Seflt.  566, 

fpeaketL)  an  affife  doth  lie ;  and  a  feifui  in  law  whicli  the  grantee 
hath  by  attomement  before  adluall  polTeflion  (i). 


Se£l.  566. 

TTE  Jf,  fifont  plufors  jointenautM  A  L  S  O,  if  there  bee  many  jointe- 

*  que  teigtiont per  certainefervices,  "^  nanta  which  hold  by  certaine 

et  Ujeigmor  graunta  a  vn  auier  /es  fervices,  and  the  lord  grant  to  an- 

forvtcesj  et  un  de  les  jointenants  at-  other  the  fervices,  and  one  of  the 

toma  al  gramiteey  ceo  eji  auxy  bofif  joyntenants  attorne  to  the  grantee, 

Jicome  touts  f  li/jent  attorne,  pur  ceo  this  is  as  eood  as  if  alj  had  attorned, 

gne  lefeignioiy  eft  entier,  Sfc.  for  that  the  feigniory  is  entire,  &c. 

XJ  ERE  is  to  be  obferved  what  manner  of  tenants  (hall  attorne  to  (t  Roll  Abr, 

the  grant.     And  firft,  [0]  if  there  be  two  or  more  jointenants,  ^^) 
and  one  of  them  attorne,  it  is  fufticient :  for,  as  it  hath  beene  of-  V^-i  39%^^^  3^ 
ten  faid,  there  cannot  be  an  attornement  in  part.     And  albeit  there  26. 
is   great  author  itie  again  (I  LdttU  ton,  yet  the  law  hath  beene  ^d-   See  Tooker^s 
Judged  according  to  Litfkton*s  opinion,  as  it  hath  beene  in  other  <^**'c  "hi  fupr«, 
of  his  cafes  when  they  have  come  in  queftlou :  and  as  it  is  of  an  ^"^,^1!^*"^^^' 
attornement,  fo  it   is  of  a  feifin  ;  a  feilin  of  a  rent  by  the  hands  of  /j  ^^n^  ^^^ 
one  joyntenant  is  good  for  all,  and  a  feifm  of  part  of  the  rent  is  a  424.  Aot.  29Y^ 
good  feifm  of  the  whole.  ^-^     . 

[c]  If  either  the  grantor  or  the  grantee  die,  the  attornement  is  W  ^'****  ^*>-  *• 
countennandecl ;  but  if  the  tenant  die,  he  that  hath  his  eftate  may  ^^  ^  ^^j  ^^ 
attorne  at  any  time.     1/  the  tenant  grant  over  his  eUate,  his  aflignee  Lib.  9.  foi.  34. 
piay  attorne.  Vid.  4  H.  6. 29. 

[rf]  If  an  infant  hath  lands  by  purchafe  or  by  difcent,  be  fliall  IB  E.  4. 10. 
be  compelled  to  attorne  in  a  per  qua  ferritia,  and  no  mifchiefe  to  W  *^^  ^ 
the  infant ;  for  when  he  commeth  to  full  age,  he  may  difclaime  ^^  3  ^^ 
to  hold  of  him,  or  he  may  fay  that  he  holds  by  lefler  fervices :  37  H.  8^  tit! 
but  there  fliould  be  a 'greater  mifchiefe  for  the  lord  if  the  attorne-  Attorne.  Br. 
xnent  of  an  infant  (hould  not  be  good,  for  he  fliould  lofe  his  fer-  ^^  f  •  ^'  ^'^* 
Tices  m  the  meane  time.  3«E.  3  tit.  d« 

If  an  inf;uit  be  a  lellee,  he  fliall  be  compelled  to  attorne  in  a  qQ,e  rervic  9* 
quidjurU  clwnat.    The  attornement  of  an  infant  to   a  grant  by  s;  £.  2. 
deed  is  good,  and  fliall  binde  him,  becaufe  it  is  a  lawful!  atl,  albeit  Attorn.  7B. 
he  be  not  upon  that  grant   by  deed  compellable  to  attorne.      Of  \{'i^^^^'  '^^' 
baron  and  fern  Littleton  putteth  many  cai'es  in  this  chapter.  i^^  g  ^  3^  ^ 

[f]  A  man  that  is  deafe  and  dumbe,  and  yet  hath  underfland-  Conye's  cafe, 
ing,  may  attorne  by  fignes  :  [/]  but  one  that  is  not  compos  mentis  ^Mar.  DieriS7. 
cannot  attorne,  for  he  that  hath  no  underftanding  cannot  agree  to  ^l,**'^.^^®** 

rK^^'  n.  1,  u  J         ,_     .  .,.   ,.   ril26E:3.63. 

What  conveyances  ihall  be  good  without  attomements  more  fliall  ifj  i«E.3.53w 
^  faid  in  this  chapter  in  his  proper  place. 

9  m— «fy  L.  apd  M*  3nd  Roh.        f  ujent  attomt — attom^nnt,  L\  and  M  and  Roh. 

(1)  [Sw Note  174] 


Lib.  3.  Cap,  10.       Of  Attornement.  Seft.  56T^ 


Seft.  567.    ^  [315.  b.3 

TTEMj  fi  home  leffa  tenements  a  ALSO,  if  a  man  lettelfa  tenemems 

terme  d'ans,  perforce  dequcllenje  ^  for  terme  of  yeares,  by  force  of 

♦  le  leffet  e/i  feijiej  et  puis  le  iefjorper  which  leafc  ibe  lelfee  is  feifed,  and 

j'onfait  granta  iereverjion  a  outer  pur  after  the  lefTor  by  bis  deed  grant  the 

iertii€  de  vie,  on  en  taihj  ou  en  fee ;  il  reverfion  to  anot  her  for  terme  of  iile, 

covient  en  iiel  cafe  que  le  tenaiH  a  or  in  Utile,  or  in  fee ;  it  behoveth  in 

terme  d*ans  attornOf  ou  auterment  fuch  cafe  that  the  tenant  for  yeares 

rien  pcffera  a  tie/  grauntee  per  tie!  attorne,  or  otherwife  nothing  ihall 

'fait.    Et  fi  en  ceji  cafe  le  tenant  a  palfe  to  fuch  grantee  by  fuch  deed. 

terme  d'ans  attorna  al  grantee,  don-  And  if  in  this  cafe  the  tenaunt  for 

gue  maintenant  pajjisra  le  franktene--  yeares  attorne  to  the  jm-antee,  then 

ment  al  grauntee  per  tiel  atfurnement  the  freehold  fliall  prefently  patfe  to 

fauns  ajcan  livene  de  feifuij  Sfcpur  the  grantee    by  fuch   nitornement 

ceoquefiafcttnliveriedefeifw^^t^c-  without   any  liverie  of  feifin,  &c« 

ferra  ou  befoigne  d^e/le  fait  en  eel  becaufe  if  any  liverie  of  feiiin,  &c. 

cafsy  donque  le  tenant  a  terme  d*ans  fliould  be  or  were  need  full  to  bee 

ferroit  al  temps  de  liverie  dC' feifin  made^  then  the  tenant  for  yeares 

Qufie  defon  pojfejjion,  j  le  queljerroit  (hould  be  at  the  time  of  the  livery  of 

encounter  reajbn,  Sfc,  feifin  oiifted  of  his  poiFeflion,  whicii 

lliould  bee  againlt  reafon,  &,c. 

XJERE  Idttlcton  having  fpoken  of  gnints  of  feigniories  and 
rent  charges,  and  rents  lecke  ilfuing  uut  of  Lind,  here  treats 
eth  of  a  grunt  of  a  revcriion  of  land  upon  an  ellate  for  yeaies  ; 
feeing  this  grant  of  the  reverfion  mull  be  by  deed,  and  the  agree*^ 
ment  of  the  lell'ee  for  yeares  requiiite  thereunto,  the  ireehoid  and 
tiiheritance  doe  paHe  thereby,  as  well  as  by  liverie  of  feifin,  if  it 
were  in  poirellion :  and  the  grant  of  the  reverfion  by  deed  with 
the  attonienient  of  the  leflce',  doe  countervaile  in  law  a  feoffment 
by  Lverie,  as  to  the  palling  of  the  freehold  and  inheritance. 

Jg]  6E.  3. 53.        **  ^  terme  d'ans/*  [g]  And  yet  a  tenant  by  (latute  merchant,  oc 

25  E. 3.53.  tenant  by  flatute  ftaple,  or  by  elegit y  muft  alfo  attorne;  for  the 

Brotilt.  tit.  grantee  may  have  a  venire  facias  ad  computandum^  or  tender  the-  mo* 

^"j"*^  Scir.  uey,&c.  and  difcharge  the  laud;  and  if  the  reverfion  be  granted  by 

fac.  101.       *  fi'»^>  they  Ihall  be  compelled  to  attorne  in  a  quid  juris  clamat. 
Dy.  1.  ?.  And  fo  the  executors  that  have  the  land  untill  the  debts  bee 

(Ante  113.  «•  paid   n^ufi  attorne  upon  the  grant  of  the  reveriion,  although  they 

lai.  b.)  \i^.\t  not  any  certaine  terme  for  yeares. 

*  le  Uffte  not  inr  L.  and  M.  nor  Roh.  %  U  palT^quSf  I^t  and  M.  »nd  Rol^ 

f  &c,  not  in  L,  and  M.  nor  Ito^. 


Lib.  3f 


Of  Attornetneirt, 


Sea.  568. 


Sea*  568. 


TT^My  ft  ienerneuts  foient  lejfes  a 
"^  un  home  pur  tenne  ae  vie,  ou  done 
en  /e  /ai/e,  javant  le  revetjicn,  ifc.Ji 
cthijtf  en  le  reverjion  en  tie/cajegranta 
k  reverftoti  a  un  enter  perjof^jait,  ?/ 
eoi'icnt  que  le  tennunt  de  la  terre  at^^ 
tourna  al grantee  en  la  vie  le  grantor^ 
ou  auterment  le  graunt  eji  ivj/d.^ 


ALSO,  if  tenements  be  letten  to 
a  man  for  terme  of  life,  or  giveq 
in  taile,  faving  the  reverfioA,  &.e.  if 
hce  in  the  reverfion  in  fuch  cale 
grant  the  reveriion  to  j^tolh^r  by  bis. 
deed,  it  behooveth  that  the  tenant  of 
the  land  attorn^  to  the  grantee  ii^ 
the  life  of  the  grar^tor,^  pr  oiherwife 
the  grant  u  voyd. 


JU[  ERE  Uilleion  fpeaketh  of  a  reverfion  expe^ant  upon  an  eftattt 
lor  hie,  or  a  gilt  m  tdile. 

f'j  1  fi    »  1     "  "'^  ^^^"^  9^  ^  tenant  de  la  terre  at  tome  al  graunieef 
13  ^  ^?  *^' J  SfcJ*    Let  us  therefore  ipeake  firft  ot  tenant  for  Ufe :  aiid  yet 
in  fome  Caff  albeit  tenant  for  Hfe  hath  granted  over  his  ellate, 
yet  he  IhiiU  attume.     [a]  As  if  tenant  in  dower  or  by  the  curtefie    r^^  io  H  4  iif. 
grant  over  his  or  her  ellate^  and  the  heire  grant  over  the  reverfion,  Atiom.  16. 
the  ten^t  in  dower  or  by  the  curtefie  may  atturne,  becaufe  at  the  time   1i  H.  4. 18. 
of  the  grunt  niade  they  were  attendant  to,  the  heire  in  reverfion,  and  ^0  £  3. 16. 
ihe  grantee  tannot  be  tenant  in  dower,  or  tenant  by  the  cuilelie.   ^JJ  jj:  ^  ^^' 
And  if  the  reveriion  be  granted  by  fine,  the'  fine  muft  fuppolc  that   ^^  ^\^    J.jj 
ffae  tenant  in  do>ver  or  by  the  curtefie  did  hold  the  land,  albeit  they  jiir'r»  dam.  41, 
bad  formerly  granted  over  their  eftate,  and  albeit  the  reverfion  doth   41  £.  S.  18. 
pa(!'e  by  the  fine  ;  yet  the  quid  juris  clamat  mufl  be  brought  againft  ^^'^'l"  ^-  ^'  ^**' 
him  that  wa^  tenant  at  the  time  of  the  note  levied.     Bu't  yet  after       ^^*'  ^^^' 
the  rcyerfiou  is  granted  over,  the  grantee  Ihall  ncJt  have  any  action  ^Ant.  54.  a.) 
of  wafle  againl't  the  tenant  in  dower  or  b^  the  curtefie,  but  the  action   n^^-k^f  ^h  ^ 
of  wafi  mult  be  brought  againft  their  allignee,  and  not  againft  them-  4  ).f  3J  ^'^,  ^' 
fclves ;  for  tenant  by  the.curtcfie  or  teniuit  in  dower  cannot  hold  of  .^  «      23  b  ^ 
any  but  of  the  heire :  and  therefore  in  refped  of  the  pnvitie,  they  ^       P*     •    •/ 
iliall  attome  aiid  be  fubjedt  to  an  adlion  of  waft,  as  long  as  the 
reverfion  remaineth  in  the  heire,  albeit  they  have  granted  over 
their  whole  efiate.     And  it  is  worthy  of  the  obfervation,  that  if 
the  grantee  of  the  reverfion  ()oth  bring  an  a^ion  of  wail  againft  the 
ailignce  of  the  tenant  by  the  curtefie,  [6]  the  pi.  mud  rehcarfe  the    [&]  Regift.  7% 
flat,  which  proveth  that  no  prohibition  of  wafie  in  that  cafe  lay  at  ' 
the  common  law,  as  it  did  if  the  hCire  had  brought  it  againft  the  te- 
nant by  the  curtefie  itfelfe  :  and  therefore  fome  doe  hold,  that  if  th^ 
heire  doe  grant  ov^r  th^  reverfion,  that  the  attoruement  of  the  afiig- 
nee  of  the  tenant  by  the  curtelie,  or  of  tenant  in  dower  is  fufficient, 
becaufe  they  afterward  mull  be  attendant  and  fubje^  to  the  adkion 
ofwaile. 

If  the  reverfion  of  leflee  for  life  be  granted,  and  leflce  for  life  i&  1^  4  10  b 
fikffigne  over  his  edate^  the  leflfee  cannot  attome;  but  the  attome-.  s6  £..d'.  63. -' 
inent  Of  the  afiignee  is  good,  becaufe  (as  Littleton  here  faith)  it  be- 
liooveth  that  the  tenant  of  tht  land  doe  attorne.  and  after  the 

afli|^nemei^t 


*  V<.  widcd  L.  vad  M,  and  Rob< 


Lib.  3.  Cap.  10.       Of  Attomement,  Se6t.  569,  570. 

afJignement  there  is  no  tenure  or  attendance,  &c.  betweene  the  lellee 
anu  him  in  reverlion. 
5 IL  S.  10.  If  lefTee  for  life  affigneth  over  his  eftate  upon  condition,  he  hav- 

ing nothing  in  him  but  a  condition  Ihall  not  attome ;  but  tbeailigne« 
may  attorne,  becaule  ke  is  tenant  of  the  loud. 


SeA.  569. 

jO  X  mefme  te  maner  efiy  fi  terre  T  N  the  fame  manner  is  h,  if  land 
'^  Jhit  f  done  en  taitcj  ou  lejj'e  a  un        be  granted  in  taile,  or  let  to  a  man 

home  pur  ierme  de  vie,  le  remainder  a  for  terme  of  life,  the  remainder  to 

Ufi  outer  \  en  fee,  fi  celuy  en  le  re-  anotlier  in  fee,  if  he  in  the  remainder 

mainder  voile  granter  ceji  remainder  will  ^unt  this  remainder  to  another^ 

a  un  auter,  6fc.fi  le  tenant  de  la  terre  8ic.  if  tlie  tenant  of  the  land  attome 

atturfia  en  la  vie  le  grantor ,  donques  in  the  life  of  the  grantor,  then  the 

la  grant  de  ticl  remainder  ejl  ban,  ou  grant  of  inch  a  remainder  is  goodj  or 

auterment  nemy.  otherwifc  not. 

T  ITTLETON  alfo  fpeaketh  here  of  an  attomemcnt  by  tenant 
\t  E.  4.  X  4.  i°  ^^^^ ;  iuid  true  it  is  that  he  may  attonie  ;  but  where  the 

3  £.  4. 1 1.  reverfion  is  granted  by  line,  he  is  not  compellabit  to  attorn,  be- 

43  E.  3. 1.  caufe  be  hath  an  eftate  of  inheritance  which  may  continue  &)r  ever, 

yo  t>      o-  I  \     And  I'o  it  is  of  a  tenant  in  taile  after  polFibilitie  of  iflue  extind.  he 

C9  Ueu.  8.>.  b.)      ^     ,,  ,  ,,    ,  ^         «       ■    I       •  ... 

(Ant.  C'7.  b.)  "^*»"  ^^^  '^^  corapellcd  to  attome  for  the  inbontance  which  wa» 
5  H.  6.  once  in  him.  [c]  tiut  if  ten.mt  in  taile  after  poliibilitie  of  ifibe  ex- 

(llRcp.  7*>.)  tificl  grioitover  liis  eftate,  his  affignee  Ihall  be  compelled  to  attorn, 
^\  ?•  ^'Vj       betaiife  he  never  had  but  a  barcfutte  for  life. 

}c]bee  thechai).        ^^^  ^  ^®  tenant  in  taile,  note  a  divei  fitie  betweene  a  quid  r^  ,  /:    i   -• 
oi  teuant  in  taile  juris  clamat,  aiid  a  qucm  redditum  reddtt^  or  a;?cr  quiBfer-  l-»^  *^«J 

after  pufiiVulitie  Titia ;  for  againft  a  tenant  in  taile  no  quid  juris  clamat  lieth,  as  is 
of  itTue  citinct ;  aforefaid.  but  if  a  mtm  make  a  cift  in  taile,  the  remainder  in  fee, 
i»?ere  T/Vto  be  *°^  ^^®  feigniorie  or  rent  charge  ifl'uing  out  of  the  land  be  granted  by 
adjudced.  ^"^>  ^^^  conufee  fhall  maintaine  a/^er  qua/ervttia,  or  a  qucni  rcddi^ 

turn,  and  compell  him  toactome ;  tor  herein  his  eflate  of  inheritance 
is  no  privilege  to  him,  for  that  a  tenant  in  fee  fimple  (as  his  eftato 
was  at  the  common  lav/)  is  alfo  compellable  in  thefe  cafes  to  attome« 


(iincp.79.)  Se6l.  570. 

^  p  12  E.  4.    Et  la  eft  tenus  per     p  12  Mw.  4.    It  is  there  holdcit 

•  tout  le  court,  que  tenant  en    -^    •  by  the  whole  court  that  tenant 

taite  neferra  artt  d'attumer,  mes  s'il    in  taile  (hall  not  be  compelled  to  at- 

0ttuma  gratis,  c'eft  ajjets  bone.  tome,  but  if  he  will  attorne  gratis,  it 

is  goo4  enough. 

f  donten  tmU  ou,  not  in  L.  and  M.  nor       •  This  pamgnph  not  in  L.  and  M.  n«r 

t  tnfu'-'-^c.  L.  and  M. 

THIS 


Lib.  3.  Of  Attornement.  SciS:.  571,  572. 

'y  H  IS  is  added  to  Littleton^  and  therefore  though  it  be  good  law,  12  E.  4.  3, 4. 
and  the  booke  truly  cited,  yet  I  paffe  it  over. 


Sea.  571. 


TTEM,Jiterrefoit  lejfea  vn  home* 
pur  terme  (Tam,  le  re/iutinder  a  un 
auter  pur  terme  de  vie,  refervant  at 
lejfour  un  certaine  rent  per  any  et  li- 
xerie  de  feifinfur  ceo  ejlfait  al  tetiant 
pur  terme  d'am;  fi  cejluu  en  lerever- 
Jion  en  ceji  cafe  granta  le  reverfion  a 
un  auter y  -f  ^c.  et  le  teiiant  que  ejl  en 
le  remainder  apres  le  terme  d'ans 
Xfoy  attourna^  ceo  ejl  bone  attourne- 
fneiity  et  celuij  a  que  ceft  reverfion  eft 
graunty  perjorce  de  tiel  attournement 
dijlreynera  le  tenant  a  terme  d*am 
pur  le  rent  due  apres  tiel  attornment^ 
coment  que  le  tenant  a  terme  d  'ans 
fie  ungues  atlonmaft  a  luy.  Et  la 
caufe  e/l,  pur  ceo  que  lou  le  reverfion 
e/i  dependant  far  I'ellate  del  frank- 
tenemetUy  fujift  que  le  tenant  del 
franktenement  atlournafar  tiel  grant 
del  reverfion,  4*c. 


A  LSO,  if  land  bee  let  to  a  man 
"^  for  years,  the  remainder  to  an* 
other  for  life,  referring  to  the  leflbr 
a  certaine  rent  by  the  yeare,  and 
liverie  of  feifin  upon  this  is  made  to 
the  tenant  for  yeares  ;  if  hee  in  the 
reverfion  in  this  cafe  grant  the  re- 
verfion to  another,  &c.  and  the  te- 
nant which  is  in  the  remainder  after 
the  terme  of  yeares  attome,  this  is 
a  good  attornement,  and  hee  to* 
whom  this  reverfion  is  granted  by 
force  of  fuch  attornement  (hall  dil- 
treine  the  tenant  for  yeares  for  the 
rent  due  after  fuch  attornement,  al-r 
beit  that  the  tenant  for  yeares  did 
never  attorne  unto  him.  And  the 
caufe  is,  for  that  where  the  reverfion 
is  depending  upon  an  eilate  of  free- 
hold, it  fufficeth  that  the  tenant  of 
the  freeiiold  doe  attorne  upon  fuch 
a  grant  of  the  reverfion,  8cc. 


"    CVFFIST  qite  le  tenant  del  franktenement  attorna"   (i)  Note, 

LittU'ton  faith  not  here,  that  the  tenant  of  the  franktenement 

T  ought  in  this  cafe  to  attorne,  hut  that  it  fulliceth  that  he 

L3    7*  *'J  doth  attorne.     And  I  heard  fir  James  Dicr  chiefe  juftice  of 

the  common  pleas  hold,  that  in  this  cafe  if  the  tenant  for  yeares  did 

attome,  it  would  veil  the  reverfion  ;  for  feeing  the  eftate  for  yeares 

is  able  to  fupport  the  eftute  for  life,  he  Ihall  binde  him  in  the  remain-  »»"»"  Hauca. 

der  by  his  attornement  in  refpect  of  his  eftate  and  privitle. 


Pafch.  15  Elh. 
ill  Braibritcbe't 
c.ife,  in  Com- 


ipT  e/l  afcavoir,  que  lou  un  leas  a 
-^  terme  d^ans  ou  a  terme  de  vie, 
0u  done  en  taiUy  eft  fait  m  afcun  home, 
refervant  a  tiel  leffbr  ou  donor  un  cer- 
tiutu  renty  ftr.  /t  tiel  leffor  ou  donor 
graunta  fon  reverfion  a  un  auiery  et  le 
tenant  del  terre  attourna,  le  rentpajjh 

al 


Sea.  572.  (^„,  ,^,^ 

150.  b,  217.  a.  308.  a.)     (2  Boll.  Abr.  60. 4*4.) 

AND  it  is  to  be  underftood,  that 
where  a  leafe  for  yeares  or  for 
life,  or  a  gift  in  taile,  is  made  to  any 
man,  referving  to  fuch  leflbr  or  donor 
a  certaine  rent,  &c.  if  fuch  leflbr  or 
donor  grant  his  reverfion  to  another, 
and  the  tenant  of  the  land  attorne, 

the 


I  fifr.  not  m  L.  aad  M.  nor  Roh.  Xfyf  not  ia  L.  and  M.  nor  Roh. 

(z)  [SeeNottajs.] 
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mlgrmintee,  coment  quf  en  le  fait  <fc/ 
grant  de  reverfion  nut  mention  foit 
fait  de  le  ratty  pur  ceo  que  le  refit 
£/i  incident  al  reverfion  en  tiel  cafe^ 
et  tiemj/  ^  converfo,  &c.  Car  li 
home  voiie  graunter  le  rent  en  tiel 
cafe  a  un  atiter^  nfervant  a  lux/  le 
recerfion  del  'terre,  coment  que  le 
tenant  aftoma  a  le  j^rauntee,  ceo 
ferraforfque  uu  rentfecke,  S^c. » 


5e6k;  575; 


the  rent  pafTcth  to  the  grantee,  al* 
though  that  in  the  deed  .of  the  gnirtt 
or  the  reverfinn  no  mention  be  made 
of  the  rent,  for  that  the  rent  is  inci- 
dent to  the  revfTfion  in  fuch  cafe, 
and  not  e  converfo^  S(r.  For  if  a  man 
will  grant  the  rent  in  fjich  cafe  to 
another,  referving  to  him  the  reve^* 
fion  of  the  land,  albeit  tlie  tenant 
at  tome  to  rhe  grantee,  this  (hall  bee 
but  a  rent  fecke,  &c. 


Of  thiB  liiikton  hath  fpokea  before  in  the  chapter  of  Rents* 


(flowd.  «5.  K) 


Sea.  573. 


TTEMyfi  homelefjh  terre  a  un 
^  auter  pur  terme  de  fa  vie^  et  puis  il 
conjirma  per  fan  J  ait  l^eftate  del  tenrut 
a  tei-me  de  we/  le  remainder  a  un  au-- 
ter  en  fee,  et  le  tenant  a  terme  de  vie 
accepta  lefaitj  donques  eft  It  remain^ 
derjen  fait  en  celuya  que  le  remainder 
eft  done  ou  limitte  per  mefme  lefait. 
*  Car  per  I'acceptance  del  tenant  a 
terme  de  tie  f  de  le  fait,  ceo  eji  un 
agreement  de  luy,  et  ijjint  un  alton/e-' 
fiicnt  en  Uif.  Mes  uncorc  celuy  en  le 
remainder  n^avera  ajcun  adtion  de 
vmjie  ne  auter  benefit  per  tiel  remain- 
der, fi  non  que  il  avoit  Ic  dit  fait  en 
puigne,  per  que  le  remainder  fait  taile 
ou  sraunt  a  luy.  Et  pur  ceo  que  en 
tieicas  le  tenant  a  terme  de  vie  voile 
per  cas  J  reteigner  le  fait  a  luy,  a  eel 
entent,  que  celuy  en  le  remainder 
fiaveroit  afcun  adion  de  wafie  enters 
luy,  pur  teo  que  il  ne  poit  vener  d'aver 
le  fait  en  fa  pqljcjlion,  J  ilferra  bone 
%etfure  chofe  en  tiel  cas  pur  celuj/  en 
le  remainder,  que  unfa  it  endcjit  fait 
fait  per  celuy  que  voile  fcdre  tiel 
con/irtuation,  et  le  remai/nder  oujier, 
4*r.  et  que  cclujf  que  fait  tiel  coiifirma" 
tion  delivera  un  part  del  indenture 
al  tenant  a  terme  de  vie,  et  le  auter 

part 

*  Car  not  in  L.  and  M.  jior  Roh. 

f  iU  Ufait  not  in  L.  and  M.  nor  Roh. 

*  rif^gMgr'-^rifiiivtr,  L*  auU  M.  4fid  Rok# 


A  LSO,  if  a  man  let  land  to  ait, 
•^*'  other  for  his  life,  and  after  hee 
confirme  by  his  deed  the  eftate  of  the 
tenant  for  life,  the  remainder  toan« 
other  in  fee,  and  the  tenant  for  lite 
accepteth  the  deed,  tlien  is  the  re* 
maynder  in  fait  in  him  to  whom-  the 
reinaynder  is  given  or  limited  by 
the  Cune  deed.  For  by  the  accept- 
ance of  the  tenant  for  lite  of  die 
deed,  this  is  an  agreement  of  him, 
and  fo  an  attornemcnt  in  law.  ]$ut 
yet  hee  in   the  remaynder  ••  ^ 

fliall  not  have  any  a&ion  of  1-3' 7-  1>*J 
waftc,  nor  other  benefit  by  fuch  re- 
maynder, unleife  that  hee  hath  the 
faid  deed  in  hand,  whereby  the  re- 
maynder was  entayled  or  granted  lo 
him.  And  bccauie  that  in  fuch  cafe 
the  tenant  for  life  peradventure  will 
retaine  the  deed  to  him,  to  this  in- 
tent, tliat  he  in  the  remaynder  ihould 
not  have  any  adlioii  of  wafie  againfl 
him,  for  that  hee  cannot  come  to 
have  the  deed  in  his  pofletfion,  it  will 
be  a  good  and  fure  thing  in  fucb  cafe 
for  him  in  t\\i  remaynder,  that  a 
deed  indented  bee  made  by  bim 
which  will  make  fuch  confirmation^ 
and  the  remaynder  over,  Su:.  an^ 

that 

I  £t  fur  c€9  added  L.  and  M.  and  Rob. 

\  it  fur f  cbofi  npi  in  J/,  and  M*  nor  Kobt 


,/ 


Lib.  3i 


Of  Attornement, 


Sea.  574. 


part  a  ccluy  que  avera  le  remainder. 
Et  donoue  if.  per  mon/lranre  de  le 
j)art  del  endentnre  poit  aver  aSiion 
de  Wftfi  enters  le  tenant  a  terme,  de 
vie,  et  touts  anters  advantages  que 
ce/uy  en  ie  remainder  poit  aver  en 
tiel  cafey  S^c. 


that  bee  which  maketh  fucb  confirm 
mation  deliver  one  part  of  the  in- 
denture to  the  tenant  for  life,  and 
the  other  part  to  him  th<it  fliaii  have 
the  remayndcr.  And  then  he  by 
fhevvinp:  of  that  part  of  the  indenture 


may  have  an  a<^i9D  of  wafte  atjainft 
the  tenant  for  life,  and  all  other  ad- 
vantages that  he  in  the  remainder  may  have  in  fuch  a  cafe,  8ce. 

XT  ERE  Littleton  putteth   a  cafe  of  a  remainder  whereunto  an  (iRoll.  Abr* 
attomenient  is  requifite.    And  this  is  the  fix th  example  of  an  ??.\'\^  ^^^ 
attornemcnt  in  law.  J^^;  ^^  ^'^• 

Vid'e  PI.  Cottk 
'*  Rannynder  a  un  avfer,  Spc,^     Of  this  fufficient  hath  beene   in  Coltljirft*s 

fold  in  the  chapter  of  Confirmation,  Sed.  525.  cafe.  Do£^.  and 

Stud.  cap.  to. 

^Sinonqve  ilavott  le  fait  en  poigne."    And  albeit  he  hath  no  8R.S.' in  wafte 
rcmedv  to  come  to  the  deed  during  the  life  of  tenant  for  life,  yet  in  Uvrt  efcritc/ 
becaule  he  is  privie  in  eftate,  he  fhall  not  maintaine  an  action  of  17  E.  :i. 
wade  without  (hewing  the  deed ;  but  when  the  remamder  is  ouce   ^  **'« '^'"V'l^ 
executed  he  ihall  not  need  to  ihew  the  deed.  ^  H  |  '"*•  ®* 

Fl.  Com.  149,  in  Throckiuortoo*s  cafe, 

**  U  ferra  hone  et  fare  chcfe^  Spc,*'     Hereby  it  appeareth  how-  45  K.  ».  14, 15. 
necelfary  it  is  to  ufe  learned  advice  in  a  man's  conveyance,  for  ^i  «*'*'«?* 
thereby  (hall  be  prevented  many  queftions,  and  not  to  follow  the  Jj^J^'iq  ^\ 
advice  of  him  that  is  experimented  only.     For  as  in  phyfickc, 
Nullum  medicamentum  ejl  idem  omnibus,  fo  in  law  one  forme  or  pre* 
iident  of  conveyance  will  not  fit  all  cafes. 


[318.  a.] 
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TTEMf  fi  denx  joyntenants  fontj 
les  queux  leffbnt  lour  terre  a  un 
outer  pur  tcrme  de  c/e,  reudant  a  eax 
eia  lour  heircs  certaine  rent  per  an ; 
en  cefi  cafefi  un  des  joyntaiants  enU 
reverfion  releffa  a  Canter  joyjttenant 
en  mefme  le  reverfion y  ceji  relet*  e/i 
bone,  et  celuy  a  que  le  releas  eft  fait 
avera  fotement  le  rent  del  temmt  a 
terme  de  vie^  et  avera  fotement  un 
briefe  de  nrafle  envers  luy,  coment  que 
il  ne  unques  attorneroit  pfr  force  de 
tiel  releasy  *  SiC,  Et  la  cauje  efl,  pur 
le  privity  que  vnfoits  fail  perenter 
ii  tenant  a  terme  de  vie  et  eux  en  le 
ftperfion^ 


A  LSO,  if  two  joyn tenants  be, 
'^  who  let  their  land  to  another  for 
terme  of  life,  rcndring  to  them  and 
to  their  heires  a  certaine  yeareljr 
rent;  in  this  cafe  i  f  one  of  the  joyn- 
tenants  in  the  reverilon  releaie  to 
the  other  joyn  tenant  m  the  fame  re* 
veriion,  tUis  releai'e  is  good,  and  he 
to  whom  the  releai'e  is  made  (liall 
have  only  the  rent  of  the  tenant  for 
life,  nnd  (liall  only  have  a  writ  of 
wade  againft  him,  althoifgh  hee 
never  attorned  by  force  of  fuch  re* 
leafe,  &c.  And  the  reafon  is,  for  the 
privitie  which  once  was  betweene 
the  tenant  for  life  and  them  in  th« 
reverlion. 


*  Of/.  Bot  in  L.  tod  M.  nor  Kq\u 


^  DKirx 
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<6  Rep.  7ft. 

3  Roll.  Abr. 
403.   Aut.  I9ak 


(Ant.  S38.) 


9  Eiie. 
Diet.  176. 
i-Knu  185.  a.) 


45  K.  3.  6.  b. 
13  £tiz.  Dier. 
188.  Lib.  3. 
fol.  86.  juftice 
Windham's 
cafe. 


36  H.  6.  24. 
(1  H<ill.  Abn 
ftf97.) 


A  E.  3. 55. 

31  £.  .i.  antlnt 


S4  E.  3.  25.  b. 
97  H.  6.  33. 
48  £.  3.  S3. 


iol.  86.  jnftice 

iVitidham^s 

c«fe. 

17  E.  3.  r. 

SS  K.  3.  18. 


"   T)^^^  jointtiiants,"    And  fo  it  is  (as  it  is  here  to  be  ander't 
ilood)  albeit  there  be  three  or  more  joyntenantay  and  one 
of  them  releafeth  to  one  of  the  other. 

It  is  true,  that  there  is  a  difference  betweene  thefe  releafes ;  for 
the  releaie  in  the  one  cafe  maketh  no  degree,  but  hee  to  whom 
the  releafe  is  made  is  fuppofed  in  from  the  /ird  feoffor ;  and  in 
the  other  it  worketh  a  de[;rec,  and  hee  to  whom  the  releafe  it 
made  is  in  the  per  by  him  ;  yet  in  neither  of  thefe  cafes  there 
is  requifite  any  attnmement,  for  both  of  them  are  within  lAttlttoiCi 
reafon  (for  the  privitic,  &c.). 

"  Pur  le  priritie,  Spc."  For  if  one  joyntenant  make  a  Icafe  for 
yeares,  rcferving  a  rent,  and  dieth,  the  iurvivor  (hall  not  have  the 
rent ;  and  therclore  Littleton  here  addeth  materially,  for  the  privitic 
that  was  betweene  the  tenant  for  life  and  them  in  the  reverfion. 

And  here  it  is  good  to  be  feene  what  grantors  or  others  that 
make  conveyances,  &c.  are  fuch  as  their  grants  or  coriveyances  are 
either  good  without  attomement,  or  where  the  tenant  is  no  way 
compellable  to  attorn.  Tenant  for  life  (hall  not  be  compelled  to 
attorn e  in  a  quid  juris  clamat  upon  a  grant  of  9  reverfion  by  fine 
hblden  of  the  king  m  chiefe  without  licence  ;  but  the  reafon  hereof 
is  not  becaufe  the  tenant  for  life  might  be  charged  with  the  fine, 
for  his  eftate  was  more  ancient  than  the  fine  levied,  but  becaufe  the 
court  will  not  fuf)'er  a  prejudice  to  the  king,  and  the  king  may  feife 
the  reverfion  and  rent,  and  fo  the  tenant  fliall  be  attendant  to 
another.  Alfo  it  is  a  generall  rule,  that  when  the  grant  by  fine  is 
defealible,  there  the  tenant  fhall  not  be  compelled  to  attorne. 

As  if  an  infant  levie  a  fine,  this  is  defea(ible  by  writ  of  error 
during  his  minoritie,  and  therefore  the  tenant  fiiall  not  be  compelled 
to  at  to  me. 

So  if  the  hind  be  holden  in  ancient  demefne,  and  he  in  the  rever- 
fion levieth  a  fine  of  the  reverfion  at  the  common  law,  the  tenant 
fiiall  not  be  compellable  to  attorne,  becaufe  the  eflate  that  palfcd 
is  reverfibk  in  a  writ  of  deceit. 

So  if  tenant  in  taile  had  levied  a  fine,  the  tenant  fliould  not  be 
compelled  to  attorne,  becaufe  it  was  defcafible  by  the  iffue  in 
tiiilp. 

Iktt  now  llie  ftatutes  of  4  H,  7.  and  32  H,  8.  having  given  a 
fiirtlier  ftrcnpth  to  fines  tobarre  the  iffue  in  Uiile,  the  reafon  of  the 
common  law  licing  taken  away,  the  tenant  in  this  cafe  fliallbe  com- 
pelled to  attorne,  as  it  was  adjudged  (*)  in  juftice  Windhams 
c:ife. 

If  an  jilienation  be  in  mortriiaine,  the  tenant  fliall  not  be  com- 
polled  to  altoi  ne,  becaufe  the  lord  paramount  may  defeat  it 


(t  Kail.  Abr. 
581.) 


Se£l.  575. 


[318.  bj 


Tp  N  mefme  le  vianer,  el  pur  wefme 
'^^  la  caiifcy  e//,  lou  home  lc(fa  ierre 
u  vn  outer  pur  tenne  de  rte,  le  re- 
mainder a  nn  auter  pur  terme  de  vie^ 
refervatU  le  reverfion  al  *  lejjbur ;  en 

cejl 


T  N  the  fame  manner,  and  for  the 

fam.e  canie,  is  it,  where  a  man 

letteih   land  to  another  for  life,  the 

remainder  to  another  for  life,  referv- 

ing  the  reverfion  to  the  leffor ;  m 

this 


•  UJbur^ujf,  L.  and  M.  and  Roh. 
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ceft  casfi  celuy  en  le  reverfion  relejja 
a  celuu  en  le  retnaitider  et  afes  heires 
tout  Jon  droit,  4rc.  donques  celuy  en 
le  remainder  ad  unfee^  6^c.  et  ilavera 
va  brief e  de  waji  envers  le  tenant  a 
tenne  de  vie  Jans  aj'cun  attornement 
de  luj/,  ^c* 


this  cafe  if  hee  in  the  reverfion  re- 
leafeth  to  him  in  the  remainder  and 
to  his  heires  all  his  right,  8cc.  then 
he  in  the  remainder  hath  a  fee,  &c. 
and  hee  (hall  have  a  writ'  of  waft 
againlt  the  tenant  for  life  without 
any  attornement  of  him,  8cc. 


This  needeth  no  explication* 


Vide  Sea  549. 
5;>3.  536. 
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%       

TTEM,  fi  home  lejfa  terres  on  te- 
nements a  un  outer  pur  terme  des 
nns^  et  puis  il  on/la  Jon  termour,  etent 
enfeoffa  un  anter  enj'ee,  et'puis  le  tc- 
Jianta  terme  d\ms  enter J^ur  lefajJfcCj 
en  claimant  Jon  terme^  6^c,  et  j>uisj'ait 
tvafi ;  en  cejl  cafe  le  feoffee  over  a  pec 
la  Icj/  un  brief  e  de  wu/t  enters,  luj/,  et 
uncore  il  n'aitornaji  pas  f  a  lui/.  Et 
la  caufe  eji,  come  jeojhppoje,  pur  ceo 
que  cetuy  que  ad  droit  de  aver  terres  ou 
tenements  pur  terme  d^ans,  ^  ou  autct- 
fuenty  ne  ferroit  per  la  let/  mifronujant 
de  li'sfeo^mvuts  que  faerout  fails  de  et 
fur  mefmes  les  terres,  S((\  Et  eutant 
que  per  tiel  feoffment  le  tcnnnt  a 
terme  d^ans  fait  +  mis  hors  de  f>n 
pofjclfion,  et  perj'nn  entre  il  caujhji 
le  reverfion  d'e/l/e  a  celuy  a  que  le 
feoffment  fuit  J'ait,  ceo  eji  hone  atlor" 
ncment  \  car  celuy  a  que  Ic  feoffment 
fuitj'aity  avoit  nul  revcrjion  devaunt 
que  le  tenant  a  terme  d'ans  avoit 
enter  fur  lay,  pur  ceo  que  il  fuit  ||  en 
poijejiion  en  fon  demejne  come  dcftCy 
et  pur  I'entrie  del  tenant  a  terme 
d'ans  il  y  ad  forfque  un  reverfion, 
quel  eJi  per  le  fait  le  tenant  a  terme 
(i*ans,fcilicet,  per  fon  entrie,  ^c 


ALSO,  if  a  man  lett  lands  or  te^ 
nements  to  another  for  terme  of 
yeares,  and  a'tcr  he  oufl;  his  termor, 
and  thereof  cafeofle  another  in  fee, 
and  after  the  tenant  for  yearcs  enter 
upon  the  feoffee,  clay  mi  ng  his  term, 
Sec.  and  after  doth  walte;  in  this  cafe 
the  feoffee  fliall  have  bv  law  a  writ  of 
wafte  againft  him,  and  yet  hee  did 
not  attorne  unto  him.  And  th& 
caufe  is,  as  I  fuppofe,  for  that  he 
which  hath  right  to  have  lands  or 
tenements  for  yeares,  or  other\vife, 
Ihonld  not  by  law  bee  mifconufant 
of  the  feoffments  which  were  made 
of  and  upon  iIil-  fame  lands,  &c. 
And  inafnuich  tis  by  fuch  feoffment 
the  tenant  for  yeares  was  put  out  of 
his  poffeffion,  and  by  his  entrie  he 
caul'ed  the  reverhon  to  bee  to  him 
to  whom  the  feoHinent  was  made, 
this  is  a  good  attornement;  for  he 
to  wliom  the  feoffment  was  made, 
had  no  reverfion  beFore  the  tenant 
for  years  had  cntred  upon  him,  for 
that  he  was  in  poffeffion  in  his  dc- 
mefne  as  of  fee,  and  bv  the  entrie 
of  the  tenant  for  yeares,  hee  hath  but 
a  reverfion,  which  is  bv  the  ixti  of 
tfie  tenant  for  yeare&,  fcilictt,  by  his 
entrie,  JScc. 


-f  aImj  not  in  L.  and  M.  nor  Rt)h.  it  caufa  le  ri*verfi$n  d^eflrt  a  teluy  a  que  le 

i  Ml  outer  ment  not  in  L.  and  M.  nor  Roh.    J  cement  fuit,  not  in  X..  and  M.  nor  Roh. 
4  fltti  bwt  difon  pojfejpo/it  ttftr  fin  entrii        ||  e»piffejUkik^feiJie,  L.  and  M  and  Roh« 
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TIflESME  la  ley  efl,  come  ilftm-  TPH  E  feme  law  fa,  as  it  feemetfa, 

•^*^  bU^louunkiu  eft  fait  pur  temu  where  a  leafe  is  made  for  life, 

de  xie^JararU  le  reverficn  al  leffour^  feviog  ibe  reveriion  to  the  leflbr,  if 

fi  le  lejfour  dijfdjhi  le'  lejjee,  et  fait  the  leflbr  difleiie  the  leflee,    and 

ffojfment  enfetl  fi  le  tenant  a  terme  make  afeofiment  in  fee,  if  the  tenant 

devie  enter  et.fait  icafi,  le  feoffee  for  life  enter  and  make  wafie,  the 

evera  briefe  de  xeaftefara  afcun  outer  feoffee  fliall  have  a  writ  of  wafie 

attauniement,csiuGiqi&(upTa,tiic.  without    any   other    attomement, 

cauja  quafupra,  tfc.  (i) 

(6Sq>.d9.a.)  ^11  ERE  have  been  new  in  all  feven  examples,  thsl  Liitidom 

putteth  of  an  attomement  in  law,  aad  here  he  patteth  two 
cafes  alio  of  a  notice  in  law.  And  the  reafon  of  both  thefe  are  here 
rendred  by  Uttletom.  Firfl  for  the  notice,  UtiUtom  laith  that  the 
lefTee  (hall  not  by  law  be  mifconnfant  of  the  feoffinents  that  were 

45£.  S»  SO'  b.     made  of  and  upon  the  fame  land.    And  the  reafon  of  the  attonie-* 

4  H.  5. 4'  ment  is,  becanfe  the  whole  fee  fimple  paffeth  by  the  feoflment,  and 

5  H.  5.  If'  the  lefiee  by  his  regrefle  leaveth  the  reveriion  in  the  feoffee,  which 
54  H.  6.  ^  (f^th  fjiitUton)  is  a  good  attomement.  The  fame  law  it  is  of  a 
J  H^^io.  tenant  by  ftatute  merchant  or  (laple,  or  elegit.  And  ib  it  b  of 
(5liqLll^.b.)  a  leafe  for  life,  as  Littleton  here  faith ;  and  fo  it  was  refolved  [e]  in 
[e]Braibntclie's  Brajbriicke*s  cafe,  and  after  in  the'deuie  of  PamTu  his  cafe  in  the 
rafe.  P.  15  Elij.  common  place.  Bat  fliall  the  leffee  in  this  cafe  whether  r^^r^  t 
^  fc°«o  EhI"  ^^  will  or  no  doe  an  ad  that  amounts  to  an  attomement,  W  *  ^^  *•  J 
(S4  H.  &  7r>      ^^^'  ^y  ^^'  regrelTe,  or  elfe  lofe  the  profit  of  hb  land  ?  And  foone  doe 

hold,  that  in  that  cafe  if  the  leOee  for  life  doe  recover  in  an  ai&fe, 
this  is  no  attomement,  becaufe  hee  comes  to  it  by  courfe  of  law,  and 
not  by  his  voluntary  ad.  And  .yet  in  that  cafe,  as  in  the  cafe  of  the 
[/?  1®  ^  ^-       ^"*»  ^^  ^**®  ®^  ^^®  reverfion  is  in  the  feoflfee.    [/]  But  others  dot 
48.  b.    Lib.  6.    \iq\^  it  all  one  in  cafe  of  a  recovery,  and  a  regreflTe. 
«  Mo'^rc  ^-l  '*  '^*  ^^^^^  diffcife  tenant  for  life,  or  oufte  tenant  for  yeares, 

Finche^  cafe.  ^°^  maketh  a  feoffment  in  fee,  by  this  the  rent  referved  upon  the 
U]  9  H.  6. 16.  leafe  for  life  or  yeares  is  not  extinguifhed,  but  by  the  regrefle  of 
i)ianeofPaai^'t  the  leffee  the  rent  is  revived,  becaufe  it  is  incident  to  the  revcr- 
?p\"il«/"b?'  ^^^'  ^^  ^^  ^^  "^  ''^*"*  adjudged.  But  if  a  man  be  feifed  of  a 
^6  Repfro.  a.)  ^^^^  ^°  ^^^^  ^^  difleife  the  tenant  of  the  land,  and  make  a  feoff> 

ment  in  fee,  the  tenant  re-en treth,  this  rent  is  not  revived.    And 

-  fo  note  a  dive rii tie  between  a  rent  incident  to  a  reveifion,  and  a 

rent  not  incident  to  a  reverfion. 

(\nt.  2^.  b.  If  two  joynt  leffees  for  yeares  or  for  life  be  otifted  or  diffeifed 

s  Hep.  67.  a.)     by  th$  leflbr,  and  he  enfeofle  another,   if  one  of  the  leflees  re. 

enter,  this  is  a  good  attomement,  and  ihaQ  binde  both ;  for  an  at* 
tomement  in  law  is  as  llrong  as  an  attomement  in  deed. 
(4  Rep. 69.  Mo.       If  a  man  make  a  leafe  for  life,  and  then  grant  the  reverfion  for 
f9  Aat.26(i.a.;  life,  and  the  leflee  attome,  and  after  the  lefTor  difleife  the  leflee  for 

life,  and  make  a  feoffment  in  fee,  and  the  leflee  reenter,  this 
fhall  leave  a  reverfion  in  the  grantee  for  life,  and  another  rever* 
fiott  in  the  feofiee,  and  yet  this  is  no  attomement  in  law  of  tha 

grantea 


(t)  [See  Note  s;^.) 


Lib,  3. 


Of  Attornement. 


Seft.  578. 


grantee  for  life,  becaufe  he  doth  no  ad,  nor  aflent  to  any  which 

might  amount  to  an  attornement  in  law.     Ei  res  inttr  alios  aQa  al* 

teri  nocere  non  debet.     Neither  hath  the  grantee  for  life  the  land  in 

pofieflion,  fo  as  he  may  well  be  mifconufaiit  of  the  feoffment  made 

upon  th€  land,  and  fo  out  of  the  reafon  of  Littkton.    But  yet  the  (9  Kep.  671.) 

reveriion  in  fee  doth  pafle  to  the  fe«fiee. 


[319.  b.] 


7 


Sea.  578. 


TEMf  A  leas  Joit  fait  pur  terme 

de  vie,  le, remainder  a  un  auter  en 

le  tail^y  le  remainder  oujler  a  les  droit 

'  heires  le  tenant  a  terme  de  vie  ;  en  cejl 

cafe,Ji  le  tenant  a  terme  de  vie  granta 

fan  remainder  en  fee  a  auter  perfon 

faity  eel  remainder  maintenant  paffa 

per  le  fait  fans  afcun  aitournmetit, 

*  Sfc.  car  ft  afcun  doit  at  tome  en  cejl 

cafdf  ceoferroit  le  tenant  a  terme  de 

Vie,  et  en  vainferroit  que  il  atturne- 

roitfurfon  grant  demefne,  S$c, 


H 


A  LSO,  if  a  leafe  be  made  for 
-^^  life,  the  remainder  to  another  in 
taile,  the  remainder  over  to  the  right 
heires  of  the  tenant  for  life;  in  this 
cafe,  if  the  tenant  for  life  grant  his 
remainder  in  fee  to  another  by  his 
deede,  this  remainder  maintenant 
pafleth  by  the  deede  without  any  at- 
tornement, &c.  for  that  if  any  ought 
to  attourne  in  this  cafe,  it  (hould  be 
the  tenant  for  life,  and  in  vaine  it 
were  that  he  (hould  attome  upon  his 
owne  grant,  &c. 


ERE  it  appeareth,  that  where  the  anccftor  taketh  an  eftate  of   • 
freehold,  and  afler  a  remainder  is  Umited  to  his  right  heires,  (AnUiS.  b. 
that  the  fee  fimple  vefleth  in  himfelf,  as  well  as  if  it  had  beene   1  Roll.  Abr. 
limited  to  him  and  his  heires ;  for  his  right  heires  are  in  this  cafe- 127.) 
words  of  limitation  of  ellate,  and  not  of  purchafe.     Othenvifc  it  is  (i  Rep.  66.) 
where  the  anceflor  taketh  but  an  eilate  for  yeares  :  as  if  a  leafe  for 
yeares  be  made  to  A,  the  remainder  to  B,  in  tayle,  the  remainder 
to  the  right  heires  of  A,  there  the  remainder  veiteth  not  in  A,  but 
the  right  heires  (hall  tako  by  purchafe  if^  A.  die  during  the  eAute 
taile :  for  as  the  anceftor  and  the  heire  are  correlativa  of  inhefi-  (Ant.  54.  b.) 
tances,  fo  are  the  teftator  and  executor,  or  the  inteilate  and  admi* 
niftrator.of  chattels.     And  fo  it  is  if  A,  make  a  feoffment  in  fee  to 
the  ufe  of  B,  for  life,  aud  after  to  the  ufc  of  C.  for  life  or  in  taile, 
and  after  to  the  ufe  of  the  right  heires  of  B.   B,  hath  the  fee  fim-  (1  Roll.  Abr. 
pie  in  him  as  well  when  it  is  by  way  of  limitation  of  ufe,  as  when  627.) 
it  is  by  ad  executed  (1). 

"  En  vaine  ferroity  SfC,**    Quod  vanum  et  inutile  ejl  lex  non  re-  Vid.  Se£t  194. 
qwrk,     Lexseft  ratio fumma^  quoejubet  qua  funt  utilia  et  necejfaria^  273. 
et  <ontraria  prohtbet ;  and  arguments  drawue  from  hence  are  for* 
cible  in  law. 

*  &r.  not,  in  L.  and  M.  nor  Roh. 

(i)  The  obfenration  of  Mr.    Douglas    Reports)  dcfenrei  the  reader*s  moftferlous 
iipoa  this  point  (nott  to  page  506  of  liis    attentioi^ 


x« 


lib.  3.  Cap.  10.       Of  Attomemenl.  SeGi.  579,  580. 


Sea.  579. 


TTEMf  fi  foii  felgnlor  et  tenant^ 
et  le  tenant  tient  del  feiynior  per 
certaine  rent^  etfervice  de  c/iivaier,  Ji 
lejeignior  fnanta  les  J'ervices  de  fon 
tenant  perjtne,  les  fcrcices  font  main- 
tenant  en  le  grantee  per  force  del 
fine ;  me$  uncore  le  feignior  ne  poet 
pas  dijlreune  per  afciin  parcel  de  les 
fervices  jam  attoiuument:  mes  fi  le 
tenant  devia  (fon  heitc  deins  age) 
le  feignior  avera  le  gard  del  corps 
del  heire^  et  de  fes  terres,  S^c.  co/nent 
me  il  ne  unque  atturnaji,  pur  ceo  yue 

e  fci^nione  fnit  en  le  j^rantre  fnain- 
tenant  perjorce  del  Jine.  Lt  anry 
en  tiel  cas^  fi  le  tenant  morufi  fans 
heire^  lefeisnior  avera  les  tenements 
per  voy  d^ejcheat. 


A 


I 


LSO,  if  there  be  lord  and  te- 
nant, and  the  tenant  holdeth  of 
thelord  by  certaine  rent,  and  knight's 
fervice,  if  the  lord  grant  the  fervices 
of  his  tenant  by  fine,  the  fervices  are 
profcntly  in  the  grantee  by  force  of 
the  fine ;  but  yet  tlie  lord  may  not 
diftrcinc  for  any  parcell  of  tlie  fer- 
vices, without  attornement :  but  if 
the  tenant  dieth,  his  heire  within 
age,  the  lord  (hall  have  the  r^^         ^ 
wardQiip  of  the  bodie  of  the  LS^"'  ^-' 
heire,  u;ul  of  his  lands,  &c.  sUbeit 
lie  ?iever  attorned,  bccaufe  that  the 
fcigniorie  was  in  ilie  grantee  pre- 
fently   by  force  of  ilic  fine.    And 
alfo  in  fuch  cafe  if  the  tenant  die 
without  heire,  the  lord  fliall  have 
the  tcn:uicie  by  way  of  efcbeat. 


H 


[K]  8  E.  5.  44. 
«('.  K.  3. 63. 
10  H.  6.  16. 
S4H.6.7. 
12  E.  4.  4. 
40  E.  3.  7. 
/>  H.  5.  H. 
48  E.  3. 15.  b. 
3  K.  2.  droit.33. 
(F.  ^f.  B.  60. 

Sea.  5(;4. 

4lnft.t09« 
S10.> 


ERE  Littleton  beginncth  to  fliew  what  advantages  the  conu- 
fee  of  a  fine  may  lake  before  attornement,  and  what  riot. 

[hi]  Firfl,  he  cannot  diftreyne,   becaufe  an  avowrie  is  in   lieu  of 

Enaction;  and  thereupon  privitie  is  rcqiiiflte.     So  likewifo,  and  for 

the  fame  caufe,  he  can  have  no  a^^.on  of  waile,  nor  writ  of  entrie, 

W  communvm  l('g€?n,  or  in  conjimiU  ccf/Uy  or  in  cafu  prori/Of  writ  of 

cuftonies  and  fervices,  nor  writ  of  ward,  &c.  (i) 

But  if  a  man  make  a  Icafe  for  yeares,  and  grant  the  reverfion  by 
fine,  if  the  lellee  be  oufted,  and  the  conufee  ditreifed,  the  coniifee, 
without  attornement,  fliall  maintaine  an  alTife;  for  this  writ  is 
maintained  againft  a  flranger,  where  there  needcth  no  privitie. 
And  fuch  things  as  the  lord  may  fcife,  or  enter  into  without  fuing 
any  action,  there .  the  conufee,  before  any  attornement,  may  take 
benefit  thereof;  as  to  feife  a  ward  or  heriot ;  or  to  enter  into  the 
lands  or  tenements  of  award;  or  efcheated  to  him  ;  or  to  enter 
for  an  alienation  of  tenant  for  life  or  yeares;  prof  teiumt  by  (tu- 
tu tc  mcrchitnt,  ftaple,  orclcgitf  to  his  dilherifon. 


Sea.  580,  581,  582. 


ip  N  mefme  le  manner  ejl,  fi  home 
"^  granta  le  reverfion  dcfon  tenant 
a  terme  de  vie  a  un  outer  per.  Jine,  le 
reverfion  pajja  maintenaut  al  grantee 

per 


T  N  the  fame  manner  it  is,  if  ti  man 

graunt  the  reverfion  of  his  tenant 

for  life  to  another  bv  fine,  the  re- 

verfion  maiatenant  pall'eth  to  the 

grantee 


(i)  [Sw  Koic  177.1 


lib.  3. 
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Sea.  581,  582. 


per  force  del  finey  mes  le  grantee 
jammes  navera  action  de  wajl  Jam 
atturnment,  S^c. 


grantee  bv  force  of  the  fine,  but  the 
grantee  mail  never  have  an  adion 
of  waft  without  attornment,  8cc. 


Se6l.    581. 


Jl^E  S  uncore  ft  le  tenant  a  terme 

de  vie  aiienaji  en  fee,  le  grantee 

poet  enter,  •  Sfc  pur  ceo  que  le  rever- 

Jionfuit  en  lay  per  f one  delfne,  et 

tiel  alienation  fait  a  fun  dijheritancc. 


TJ  U 1'  yet  if  the  tenant  for  life 

alieneth  in  fee,  the  grantee  may 

enter,  &c.  bccaufe  the  reverfion  was 

in  l^im  by  forc:e  of  the  fine,  and  fuch 

alienation  was  to  tiis  difiicritaiice* . 


Sea.  582. 


TLfES  en  \  ceo  cas  Ion  lefeignior 
g^^nta  lesferviccs  defon  tenant 
per  Jinej  Ji  tenant  devie  (fon  heire 
tjieant  de  pl^n  age)  le  grantee  per  le 
jine  iCavera  retiefcy  ne  unqnes  dijiret/- 
nera  pur  reliefe,  finon  que  il  +  avoit 
l^attornement  del  tenaunt  que  morujl: 
%  car  de  tielchqfe  quegiji  en  di/irelJe, 
fur  que  le  breve  de  replevin  ejljucy  ^'c» 
hofne  doit  et  covient  aavower  le  prifel 
bone  et  droiturel,  6;c*  et  la  covient 
efire  attornement  del  tenant^  coment 
que  le  grauttt  de  tiel  c/iofe  fait  per 
jine:  vies  d\iver  le  gard  de  les  terres 
ou  tenements  iffint  tenus  durant  le 
nonage  le  heire,  ou  de  enx  aver  per 
V3U  aefcheat,  la  ne  befoigne  ajcun 
dijirejje,  Sfc.  mes  vn  enttie  eh  la  terre 
perforce  de  le  droit  del feigniory  que 
le  grantee  ad  perforce  del  Jrne,  6jc. 
Sic  vide  diverfitatem^. 

the  grauntee  hath  by  force  of  the 


I 


TJ  U  T  in  this  cafe  where  the  lord 
granteth  the  fervices  of  his  te- 
nant by  fine,  if*  the  tenant  die  (his 
lieire  being  of  fc:I  age)  the  grantee 
by  the  fine  fliall  not  have  reliefe^, 
nor  dial  ever  diftreine  for  reliefc, 
utilcfle  that  hce  hath  the  attorne- 
ment of  the  tenant  that  dieth:  for 
of  fuch  a  thing  which  tieth  in  dif- 
trefle,  whereupon   the  writ  of  re- 

'ple\in  is  fued,  &c.  a  man  muft  and 
oui;lit  to  avow  llie  taking  good  and 
riglitfull,  8cc.  and  there  there  ought 
to  he  an  attornment  of  the  tenant, 
alihough  the  graunt  of  fuch  a  thing 
be  by  fine:  but  to  have  the  ward-* 
fliip  of  the  lands  or  tenements  fo 
ho  (den  during  tlie  nonage  of  the 

.  heire,  or  to  have  them  by  way  of 
efcheat;  there  needs  no  diltrefle,  &c. 
but  auentrie  into  the  land  by  force 
of  the  right  of  the  leigniorie,  w  hicU 

fine,  &c.     iSic  vide  diverjitatem,  S^c^     ' 


T  is  faid  in  our  books  that  if  tenaunt  for  life  -have  a  privilege  not  40  E.  3.  r. 
to  be  impeachable  of  watte,  or  any  other  privilege,  if  he  doth  ^?y*.i^*  o*, 
attome  without  favmg  his  privilege,  that  hee  hath  ioft  it ;  which  45j.;.'3.4" 
is  io  to   be  underllood,  where  he  attorues  in  a  quid  Juris  clawat  ^  e.  S.  48. 
brought  by  the  conufec  of  a  fine,  that  it  he  claimeth  not  bis  privilege,  a^  E.  3.  3^. 

'  '  but  39  H.  6. 25. 


*  tUc,  not  in  L.  and  M.  nor  RoH. 

f  09  not  in  L.  and  M.  nor  Koh. 

\  wvoit  rattomtment'^fufiit  attourni' 


menty  L.  and  M  and  Koh. 

X  d^c.  added  L.  and  M.  and  Roh. 
\  &c,  added  L.  and  M.  and  Koh. 

X3 
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Seek.  583. 


Lib.  3.  Cap.  10. 

F.  N.B.  1S6.  b.  but  Attome  generally,  his  privilege  is  loft,  for  that  the  writ  fuppof- 


(3  Rep.  86. 
11  Ilep.79. 
]  Roll.  Abr. 
412.  W6. 
Ant.  S74.  b.) 


eth  him  to  be  but  a  hare  tenant  for  life  ;  and  hy  his  generall  attorne* 
ment,  according  to  the  writ,  he  is  barred  for  ever  to  clainte  any 
privilege  but  a  bare  ellate  for  life.  But  if  upon  a  grant  of  the  rever- 
iion  by  deed,  the  tenant  for  life  doth  attorne,  he  lofeth  no  privilege  ; 
for  there  can  be  no  conclufion  or  barre  by  the  attomement  in  paiis : 
and  fo  it  is  of  an  attomement  in  law.  As  i/  the  lefTor  dil]'eife 
the  lefiee  for  life,  and  make  a  feoffement  in  fee,  and  the  lelTee  re- 
enter ;  this  is  an  attomement  in  law,  which  ihall  not  prejudice  him 
of  any  privilege  :  fo  it  is  if  the  leHbr  levie  a  fine  of  the  rt*  r^^  i  -i 
verfion,  and  the  conufee  die  without  heire,  whereby  the  re-  Lo-  •  -j 
Verfion  efcheateth,  in  this  cafe  the  law  doth  fupply  an  attornment, 
(5  Rep.  59.  b.)  <^<i  therefore  the  leflee  (hall  lofe  no  privilege.  But  in  the  quid 
juris  clamatf  if  the  leflee  fliew  his  ellate  and  his  privilege,  and  is 
ready,  faving  to  him  his  privilege,  &c.  to  attorne,  hereby  cither 
his  privilege  (hall  bee  allowed  and  entred  of  record,  or  he  (hall  not 
be  compelled  to  attorne  :  [6]  and  if  the  plaintife  be  within  age,  fo 
as  bee  cannot  acknowledge  the  privilege,  the  tenant  Audi  not  b,e 
compelled  to  attorne  untill  his  fall  age,  when  he  may  acknowledge 
it.  But  otherwife  it  is  (as  fgme  hold)  if  a  gvid  Juris  clanat  be 
brought  by  baron  and  feme,  the  privilege  (hull  be  entred  into  the 


(Ant  157.  b.) 

m  43  E.  S.  5. 

(6  Rep.  4.  a. 
9  Rep.  85.  b.) 

45  £.5.  11.  a. 
Vet.  N.  B.  in 


perqucfervicia.  roUe,  notwithftandine  (hee  is  a  feme  covert.     And  in  a  per  qua 

c  t?    «     Itf  »r...         y.         •    •       1  III  /.  r     1  .  n 

jervtcia  brought  by  the  conufee  of  the  melne ;  tlie  tenant  may  ihew 
that  \t  held  by  homage  aancellrell,  and  faving  to  him  liis  war- 
rantie  and  acquitall,  he  is  readie  to  attorne.  In  the  fame  manner, 
if  the  tenant  hath  any  other  acquitall,  and  the  mefnc  levie  a  line  to 
one  for  life,  the  remainder  to  another  in  fee,  the  tenant  for  life 
brini»eth  a  per  qua  fercicta,  and  the  tenant  is  ready  to  attorne,  fav- 
ing his  acquitall,  and  tha  plaintife  acknowledge th  it,  and  there- 
upon the  tenant  attorne,  tenant  for  life  dteth  ;  in  this  cafe,  albeit 
reunlarly  the  attomement  to  the  tenant  for  life  is  an  attomement 
to  him  in  the  remainder,  yet  in  this  cafe  hee  in  the  remainder  Ihall 
not  diftreinc,  till  he  h..th  acknowledged  the  acquitall,  which  muU 
be  msLpcrquccJlrricia,  brought  by  hTm  againft  the  tenant. 

"  Alien  enfety  Sfc!'    Of  this  fulBcient  hath  beene  faid  in  tbc 
next  precedent  Sedion. 


5  E.  3.  Mefue 
56.  &  per  qa» 
ferricia  16. 
57  H.  6.  33. 
39  H.  6.  t5,, 
18  E.  4.  7. 
<7  Rep.  4.  b.) 

Vid.Sea.557. 


"  j^'avera  relirfe,  SfC,"    Of  this  fuflScient  hath  beene  faid  in  th 
next  precedent  S'edion, 


Sea,  583, 


[321.  a.] 


TTEM,  ft  Jhii  feigniorj  mefue  et 
tenant f  et  U  mej'ne  gravnta  p€r 
jine  les  fervices  de  fon  tenant  a  un 
tnUer  tnfee,  etpuis  le  grantee  morvji 
fans  heire,  ore  les  fervices  del  mejhal^ 
tie  deviendrofti  et  efcheate  al feignior 
paramoni  per  toy  d'efcheat  \  ^  et  fi 

apres 


ALSO,  if  ihere  be  lord,  roefnc 
■^^  and  tenant,  and  themcfnfc  grant 
by  fine  the  lervices  of  his  tenant  to 
another  in  fee,  and  after  the  grantee 
die  without  heire,  now  the  fervices 
of  the  mefnaitie  fhall  come  and 
efcheate  to  the  lord  paramont  by 

vay 


*  /f  nor  in  Lt  and  M.  nor  Roh. 


Lib.  3. 


Of  Attomement. 


Seft,  589. 


apres  In  fervices  del  mesnaltte  font 
aderere,  en  ceji  cas  celuif  que  fuit 
feignior  paramont  poit  difireifter  le 
tenant,  nient  objlant  que  le  tenant  ne 
unqnes  attumafi :  et  le  caufe  e/i,  pur 
ceo  que  le  mefnaltiefuit  en  fait  en  le 
grantee  perforce  de  le  f  ditjine,  et  le 
Jeignior  paramont  puijjoit  avower  fur 
le  grantee,  pur  ceo  que  ilfuitfon  te- 
nant en  fait,  content  que  il  neferroit 
a  ceo  compel/e,  8fc.  mesfi  le  grantor 
en  ceji  cafe  dcviajifans  heire  en  la  vie 
legrantee,  donque  ilferroit  compelle 
d^ avower  fur  legrantee;  et  auxy  en» 
taut  que  le  feizniour  paramont  ne 
claime   le  mejnaltie  per  force   del 

fraunt fait  per  fine  levieper  le  mefne, 
rnes  per  vertue  de  fan  feigniorie 
paramonif  ||  fcilicet^  per  voy  d^ef 
cheat,  it  avowafur  le  tenant  pur  les 
fervices  que  le  mefne  avoit,  Ac-  co- 
ment  que  U  tenant  ne  tmques  atturna 
pas. 


H 


way  of  efcheat;  and  if  afterwards 
the  fervices  of  the  mefQaltie  bee  be- 
hind^ in  this  cafe  bee  which  was  lord 
parainont  may  diftreine  the  tenant, 
nowithftandiug  that  the  tenant  did 
never  attorne :  and  the  caufe  is,  for 
tliat  the  mefnaltie  was  in  deed  in 
the  grantee  by  force  of  the  faid  fine, 
and  the  lord  paramont  may  avow 
upon  the  grantee,  becaufc  in  deed 
liee  was  his  tenant,  albeit  hoe  (haU 
not  be  compelled  to  this.  Sac.  But 
if  the  grantor  in  this  cafe  had  died 
without  lieire  in  tl^e  life  of  tiie 
grantee,  then  he  fliould  bee  com* 
pelled  to  avow  upon  the  grantee; 
and  alfo  in  as  much  the  lord  para* 
mont  doth  not  claime  the  mefnaltie 
by  force  of  the  grant  made  by  fine 
levied  by  the  mefne,  but  by  vertue 
of  his  feiraiorie  parainont,  viz.  by 
way  of  clcheat,  he  iball  avow  upon 
the  tenant  for  the  fervices  which  the 
mefne  had,  &c.  albeit  that  the  tenant 
did  never  attorne. 


ERE  Uttlet^n  putteth  the  cafe  where  one  that  claimeth  under  ^15  j.  3  ^ 

a  connfee  by  fine  may  diftraine  or  maintaine  any  action,  albeit  ^  ^^  ^  ^\ 

there  was  never  any  attomement  made  to  the  coimfee,  or  to  him  37  H.6. 38. 

that  hath  his  eftate.  S9U.6.3«. 

5  n.  7. 18.  per  cariaio. 

And  here  is  a  diverfitie  betwecne  an  ad  in  law  that  giyeth  one  ^\f'  ^!?**  ^' 
inheritance  in  lien  of  another,  and  an  ad  in  law  that  convey eth  the  pjjj^e^jcafe. 
eftate  of  the  conufee  only.  Of  the  former  Littleton  here  putteth  an 
example  of  the  efcheat  of  the  mefnaltie  which  drownetb  the  feig- 
niorie paramont ;  and  therefore  reafon  would  that  the  lord  by  this 
ad  in  lawihould  have  as  much  benefit  of  the  mefnaltie  efcheated,  as 
he  had  of  the  feigniorie  that  is  drowned ;  and  the  rather  for  that  the 
law  caileth  it  upon  him,  and  bee  hath  no  remedy  to  compell  the 
r  K  1  ^*"^"^  ^<^  attorne.    Another  reafon  hereof  Uttieton  here 

[321.  D.J  ye^yeth,  becaufe  the  lord  commeth  to  the  mefnaltie  by  a 

feigniorie  paramont,  and  therefore  there  needeth  no  attomement.  [c]   [c]  Temps E.  2. 
As  if  lelTee  for  hfe  be  of  a  mannor,  and  he  furrender  his  ellate  to  the  '')"o^"  \^- 
leflbr,  there  needeth  no  attomement  of  the  tenant's,  becaufc  the  lefibr  '^^./p^f^^t^  * 
is  in  by  a  title  paramount.     But  if  the  conufee  dieth,  and  the  Liw  *^*"     • 
cafteth  his  feigniorie  upon  his  heire  by  defcent,  helhall  not  be  in  miy  (Ant.  104.  b. 
better  eftate  than  his  anceftor  was,  becaufe  he  claimeth  as  heire  309.  b.) 
meercly  by  the  conufee. 

So  it  is  (as  hath  beene  ftud)  if  the  conufee  of  a  fine  before  at-  (5Kep.  113.) 
tomement  bargaineth  and  felleth  the  feigniorie  by  deed  indented 
and  inrolled,  the  bargainee  (hall  not  diftraine,  becaufe  the  bargainor, 
from  whom  the  feigniorie  mpveth,  bad  never  aduail  pofTefiion. 

So 
f  Mt  not  in  L.  and  M.  nor  Rob.  |  fdrtcet  not  in  L.  and  M.  nor  Roll. 

I  &<.  added  L.  and  M,  and  Rpli. 

X4 


Lib^^S.  Cap.  10.         Of  Attomemcnt. 


Sect.  584. 


So  and  for  the  Imys^  reaiun  if  a  reverfion  be  granted  fcv  £iie,  an4 
the  conulee  fcefo.e  at'orrenjent  diiTeile  the  tenant  lor  Vit  and  make 
a  feonmenl  in  lee,  «;id  iLe  lef:ee  re-enter,  tlie  feo5ec  ftiiU  not 
dutr«iiiie. 


d^iX.       D%J*tm 


JP  N  m^'pre  le  maner  eft,  lou  U  rc- 

"^  i*'ijion  d'un  tenant  a  terme  de 

i7>  foii  grant  per  Jhiea  un  auteren 

fee  J  et  le  gtaulee  apre$  morulijans 

'  heii  e,  ore  /ejeigfiior  ad  ie  reverfion  per 

%<iy  d'efrheat;  et  ft  apres  le  tenant 

fait  zcuftf  lefei^n'for  avcra  brief e de 

zcafi  inxen  tuy,  nient  contrifieant  que 

il  ne  unfpies  atiurna,  can  la  qua  fi:- 

pra.     Jxcj  /ou  un  home  claitne  per 

force  del  graunt  fait  per  Idjiney-f 

fcilicet,  come  bene,  ou  come  alff^* 

nep.y  ice.  la  il  ne  dijtrelnrra  J  ne  avow- 

era,  ne  avera  action  de  zcajt^  6ic,fans 

attornement. 


T  N  the  fame  manner  it  i?,  whf  re 
the  reverfion  of  a  tenant  for  lire 
is  granted  by  fine  to  aocther  \r\  ftr, 
and  the  grantee  afterwards  dierii 
without  heire^now  the  lord  hath  the 
reverfion  by  way  of  efcheat;  and  if 
after  the  tenant  inal;cth  waft,  the 
lord  (hail  have  a  w  rii  of  wafte  againft 
him,  notwithfianding  that  he  never 
attonied,  caufu  qwi  fi'pra.  But 
where  a  man  claimcth  l>y  force  of 
the  grant  made  by  the  fine,  fcil,  as 
heire,  or  as  aifignee,  6cc.  tJiieie  hee 
(hall  not  diftraine  nor  avowe,  nor 
have  an  action  of  walte,  8cc.  witliout 
attoniement. 


(Am.  104.  b.)      T.T  E R K  lAtlhlon  exprcfTeth  two  divcrfities.     Firft,  l»ctweeDe  an 

acb  in  Lw,  and  the  grant  of  the  p.irty.  This  caie  is  put  of  an 
[d'\  el'  htdt,  wliirl*  is  a.  iiieere  act  in  law,  but  io  it  is  when  it  is 
ptiitlv  by  ad  in  law,  and  partly  by  the  ti^i  of  the  party;  as  if  the 
cunuit  e  of  a  Itatute  ine. chant  extendeth  a  fcigniohe  or  rent,  hee 
iliall  diftraine  without  any  attornement.  If  a  man  make  a  I^afe  for 
life  t)r  yeares,  and  after  levic  a  fine  to  A.  to  the  ufe  of  B.  and  hi? 
heires,  B.  Ihali  diftrajne  and  have  an  aclipn  of  wafte,  aloeit  the 
copufee  never  had  any  attornement,  becaufe  the  reverfion  is  veff'd 
in  him  by  force  of  the  ftatute,  and  hath  no  remedy  to  cornpell  the 
Iefle#;  to  attorne. 
(Mo.  *0L  08.)     27  H.  8.  cap.  10. 


[d]  4.5  E.  3.  2. 

3)lT.<).r. 

6H.7.  13.  per 
cdriaiit. 
1311.1.  aTowrie 

C4  Il"p.  64. 
li  .>li..\hr. '293. 
A  .t.  \:^^.  a.) 
LiW.  6.  lol.  68. 
in  Sir  Movie 
J'lache'n  cafe. 


/>Il''!»   n.i.  a. 

10  iiM\i.\o.y 


And  fo  it  is  of  a  b.irgaine  and  Cile  by  f?ccd  indented  and  inroUed, 
but  this  is  by  forr«t  of  a  ftalute  fincf  hnlhton  wrote. 

Secondly,  where  he  tl'at  coninieth  in  by  aft  in  law  is  in  the  pft^ 
as  the  hrire  of  the  conufee^  who  fetteth  in  his  ancefior's  f(*at,  tan- 
quam  pars  (uifcceflorU  de  Jrmguinf,  and  the  lord  by  efcheit,  which 
IS  an  eltran^^rer,  and  comineih  in  meerely  in  the  pofi. 


t  Gff.  added  L.  an.!  M.  and  Rch. 

j  «/  aa'inuera  not  iu  L.  and  JVJ.  nor  Roh.  nor  in  MSS. 


Lib.  3. 


Of  Attornement.  Sefl*  "585;  586v 


Sea.  585. 


(F.N.ai21.n.) 


TTEMf    en  aticient  boroughs  et 

citie&j    /oil    terres    et   tenements 

Tooo       -^  deins  mefme  les  horoughes  et 

L322.  a.  J  cities  font  devifable  per  tejia- 

ment  per  ciijiome  et  uje,  S^w  fi  en  ticl 

§  horough  on  citie  home  Jo}  t  Jeifie  de 

rent  fervicey  ou  de  rent  charge,  et  dc^ 

tfifu  eel  rent  oufervice  a  un  outer  per 

Jon  tejtament  et  moriql ;  en  cejt  cas 

i'elut/  a  que  tkl  devife  eft  fully  poit 

difir^iner  le  tenant  pur  le  rent  ou 

fervice  aderere,  coment  que  le  tenant 

nattorna  pas. 


H 


A  LSO,  in  ancient  boroughs  and 


citiesy  where  lands  and  tene- 
ments within  the  fame  horoughes 
and  cities  are  devifable  by  teftament 
by  cuftome  and  ufe,  &c.  if  in  fuch 
borough  or  citie  a  man  be  feifed  of 
a  rent  fervice,  or  of  a  rent  charge, 
and  devifeth  fuch  rent  or  fervice  to 
another  by  his  teftament  and  dieth; 
in  this  caic,  he  to  whom  fuch  devife 
is  made^  may  diflreine  the  tenant 
for  the  rent  or  fervice  arere,  al- 
though the  tenant  did  neter  attorne. 


ERE  doth  Littleton  put  a  cafe  where  a  man  may  have  a  feig-  34  H.  6.  d. 

niory,  rent,  reveiiion,  or  remainder  meerely  by  the  acl  of  the  ^^^7'}^' 

party,  and  may  diftrauie,  and  have  any  action  without  any  attome-  21  H  6  Sa 

ment,  and  that  isbycievife  ot  lands  devifable  by  cufti^me  when  F,  N.B.  ISi.u, 
JLUtleton  wote,  by  the  laft  will  and  teltameut  of  the  owner. 


Sea.  586.  gg:^^) 

(1  Rep.  120.    5  Rep.  19.     6  Rep.  16. 81.)    (8  Rep.  94.)    (10  Rep.  46. 87.)    (4  Rep.  66.) 


tpN  mefme  le  maner  ejl^  lou  home 

"^  lejfa  tiels  tenements  devifahles  a 

U^  auter  pur  tcrme  de  vie,  ou  pur 

terme  d'anSj  et  dcvifa  le  reierfionper 

fon  tejiainent  a  un  auter  enfee'j  ou  en 

fee  taiUt  et  moruji,  et  puis  le  tenant 

fait  zoaji^  celui/  a  que  le  devife  fuit 

fait  avera  briefe  de  zcaft^  eoment  que 

le  tenant  ne  unque  attorna.     El  la 

caufe  eji,  pur  ceo  que  la  volunt  le 


rattourn}ment  del  tenant^  f  donques 
per  cafe  U  tenant  ne  voule  unques  at^ 
turnery  et  donques  le  votunt  del  devifor 
ne  ferroit  unque  performe,  J  Av.  et 
>  pur  ceo  le  devifee  dijirciiieraj  6;c.  ou 
avera  action  de  wajly  if c,  fans  attour^ 
nement.  Car  fi  home  devifa  tiels 
tenements  a  un  auter  per  fon  teftanientj 

habendum 


T  N  the  ftime  manner  is  it,  where  a 
man  Ictteth  fuch  tenements  de- 
viiable  to  another  for  life,  or  for 
yeares,  and  devifeth  the  reverfion  by 
his  teitjuiient  to  another  in  fee,  or  in 
fee  taile,  and  dyeth,  and  after  the 
tenant  commits  wafte,  he  to  whom 
the  devife  was  made  ihall  have  a 
writ  of  wafte,  although  the  tenant 
doth  never  attorne.  And  the  reafon 
is,  for  that  the  will  of  the  devifor 
made  by  his  tefiamcnt  Ihall  bee  per- 
formed according  to  the  intent  of 
tlic  devifor;  and  if  theeffeCiof  this 
(Ii.ould  lye  upon  the  attornement  of 
the  tenant,  then  perchance  the  te- 
nant would  never  attorne,  and  then 
the  will  of  the  devifor  (Iiould  never 
bee  performed,  &c.  and  for  this  the 
devifee  ihall  diilraine,  &,c.  or  he  fliall 
have  an  ai!ilion  of  wafte,  &c.  without 

attornement* 


§  COS  added  L.  and  M.  and  Roh. 
^  &c^  added  L.  and  M.  and  RoU. 


X  (:fc,  not  in  L«  and  M.  nor  Rohi 


Lib.  3.  Cap.  ro.       Of  Attoraement. 


Sea.  587. 


Babendam  fibi  imperpetaazn,  et 
morufi,  et  h  dmfet  enter ^  il  ad  fee 
fimpte,  caafa  qua  fupra ;  *  uncore 
irji/ait  de  feoffment  iiji  ejle  Xfa^  o, 
hty  per  le  aevijor  en  Ja  vie  de  tnefmes 
ies  tenementSfTiBhendum  fibi  imper- 
petuaniy  et  livery  de  feifin  fur  ceo 
fuitfaitf  il  fifaveroit  eftate  forfque 
pur  ttrme  defa  vie, 

bee  (hould  have  an 


attornement.  For  if  a  man  devifeth 
fuch  tenements  to  another  by  his 
teftament,  habendum  fibi  imperpt^ 
tuwtty  and  dietb,  and  tlie  deviteeen- 
ter^heehathafeefimpleyCtfi^r  .  , 
qua  fupra;  yet  if  a  deed  ofL322.  b.J 
teoinnent  had  beene  made  to  him 
by  the  devifor  of  the  fame  tenements, 
habendum  fibi  i)fiperpetuum,  and  li- 
very of  feifin  were  made  upon  diis, 
eftate  but  for  terme  of  his  life. 


(1  KoU.  Abr. 
993.) 

Vide  Sea.  167. 
Bradun  IL  1. 
t  11.  &  f.  60. 
Jlelalib.2.  cap. 
15.  Brittonfol. 
78.  &f.218.b. 
(6  Rep.  23. 
Aat  9.  b.) 


T^OTH  this  and  the  precedent  cafe  ftand  upon  one  and  the  fame 
reafon,  which  LittUton  here  yeeldeth,  viz.  becaufe  that  the  will 
of  the  devifor  exprefled  by  bis  teftament  (hall  be  performed  accord- 
ing to  the  intent  of  the  devifor ;  and  it  (hall  not  lie  in  the  power 
of  the  tenant  or  lelTee  to  fruilrate  the  will  of  the  devifor  by  denying 
his  attornment.  Here  Littleton  mentioneth  annaxime  of  the  com' 
moQ  law,  viz.  Qubd  ultima  volumtOM  tefiatoris  efi  perimpUnda  ffcun- 
dmn  veram  iMtentionemfuam :  and,  ReipubUae  interejlfuprcma  kom* 
won  teftamenta  rata  kaberi, 

**  Tejament,"  Tefiamentumy  i.  e.  tejtatio  fnentiSf  which  is  made 
nullo  protfcntU  metu  periculij  Jed  fold  cogiiatione  mortalitatis,  Omu 
tefiamentum  morte  con/umtnaium. 


jM  £«  3. 16. 
54  H.  6.7. 
15  H.  7.  1  J. 
19U.8.4. 


''  Car  fi  home  devifa  tiels  ienemcnU  a  un  autery  SpeJ*  Here  Ui' 
tleton  putteth  a  cafe  where  the  intent  of  the  teftator  ihall  be  taken, 
viz.  where  a  man  by  devife  (hall  have  a  fee  fimple  without  thefe 
words  (heires) ;  and  here  Littleton  pntteth  the  diverfitie  betweene  a 
witl  and  a  feoffment. 
Tide  Sea.  167.        Now  by  the  ftatutes  of  39  and  34  H,  8.  (as  hath  beene  faid  in 

the  chapter  of  Burgage)  lands,  tenements,  and  hereditaments  are 
devifable,  as  by  the  fcud  a^ts  doe  appeare. 


k!)6Ct.  D o /• 


TTE  Mf  fi  homefeifie  d*un  mannor 
quel  ejl  parcel  endemefrieet  parcel 
enjervice,  et  entfoit  dijjeifie,  mes  les 
tenants  queteignont  del  mannor  ne 
tenque  attoumant  \a  le  di^'eifor ;  en 
cefi  cas,  content  que  le  diffeifor  morujl 
fiifie,  etfon  heirefoit  einsper  difcent, 
Sfc.  uncore  poit  le  diffeijee  difireine 
ptir  le  rent  arere,  et  aver  les  Jervices, 
^c.  Mes  fi  les  tenants  viendront  al 
dfjfeifor,  et  diont,  Nous  deveignomus 

vojire 


ALSO,  if  a  man  bee  feifed  of  a 
"^^  mannor  which  is  parcell  in  de- 
mefne  and  parcell  in  fervicc,  and  is 
thereof  difleifed,  but  the  tenants 
which  hold  of  the  mannor  doc  never 
attorne  to  the  diffeifor;  in  this  cafe, 
albeit  the  diffeifor  dieth  feifed,  and 
his  heire  is  in  by  difcent,  8tc.  yet 
may  the  diffeifee  diftreine  for  the 
rent  behinde,  and  have  the  fervices, 
8cc.    Bat  if  the  tenants  come  to  the 

diffeifor 


*  it  added  L.  and  M.  anJRoh. 
t/-4r>  L.  and  M,  and  Rob. 


t  ujf  efit^futty  L.  and  M. 

S  a  li^de  U,  L.  and  M.  and  Rob* 


Lib.  3. 


Of  Attomement,, 


Se6t.  588. 


%>ofire  tenaniSf  S^c,  ou  outer  attoume^ 
ment  a  luyfefoyentf  4rc-  et  puis  le  dif- 
feijbr  mortytjeijiey  donque  le  diffeifee 
ne  poit  dt^einepur  terent,  Sfc.pur 
ceo  que  tout  le  manor  dij'cendift  at 
hdre  le  dijjeiforj  i^c. 


difleiibr  and  iay,  We  become  jodr 
tenants,  &c..  or  make  to  him  fome 
other  attornementy&c.  and  after  the 
difleifor  dieth  feifed,  then  the  diC- 
feifee  cannot  diftratne  for  the  rent^ 
&€•  for  that  all  >he  mannor  defcend- 
eth  to  the  heire  C|^  the  dilTeifor,  &c. 


[323 


J  ITTLETON  having  fpokcn  of  eftates  gained  by  lawfiil  con-  (6  R«p.  «9. «.) 
-^  vcyances,   doth  now  fpeake  of  eftates  gained  by  wrong ;  and 
here  putteth  a  cafe  of  a  diireifin  of  a  mannor,  where  it  appeareth, 
that  the  difleifor  cannot .  difleife  the  lord  of  the  rents  or  fervices 
-|  without  the  attornement  of  the  tenants  to  the  difleifor ;  for 
'-'  feeing  an  attornement  is  requifite  to  a  feoffment  and  other 
lawful!  conveyances,  dfortiorij  a  difleifor  or  other  wrong  doer  Ihall 
not  gaine  them  without  attornement.     The  like  law  is  of  ah  abator 
and  an  intruder.     But  albeit  the  dideifor  hath  once  gotten  the  attor-  5  h.  7. 14« 
nemeut  of  the  tenants  and  payment  of  their  rents,  yet  may  they  li  H.  7.  28. 
refufe  afterwards  for  avoiding  of  their  double  charge.     And  here  the  ^  ^  H.  4. 14.  a.l|. 
attornement  of  the  tenant  of  a  mannor  to  a  difleifor  of  the  demeanes  v7'  iRn\^^^ 
fhall  difpolTefle  the  lord  of  the  rents  and  fervices  parcell  of  the>  man-     ^  *       '^ 
nor,  becattfe  both  demeaneS)  rents  and  fervices  make  but  one  entire  (1  HoU.  Abe. 
mannor,  and  the  demeanes  are  the  principal! :  but  otherwife  it  is  of  6^3.) 
rents  and  fervices  in  grofle,  as  in  this  next  Sedlion  our  author 
tcacheth  us. 


Sea.  588. 


JLfE  S  Ji  un  tient  de  may  per  rent 
i^   Jen  ice,  le  quel  eft  un  fervice  en 
grojje,  *  et  nient  per  reafon  de  mon 
mannor,  et  un  auter  que  nul  droit  ad, 
-f  claima  le  rent,  J  et  receive,  et^prent 
mefme  le  rent  de  mon  tenant  per  coher^ 
^n  de  dijires,  ouper  auter  forme,  et 
diffeifiji  moyper  tielprender  de  rent; 
coment-que  tiel  difjeifor  moruji  iffint 
feijie  en  pernant  de  rent,  uncore  apres 
fa  mortjeo  puifj'oy  bien  diftreitier  le 
tenant  pur  le  rent  queftdfadererede" 
vant  le  Wdeceafe  del  aiffeijbr,  et  auxy 
apres fon  deceafe.   Et  la  caufe  eft, pur 
ceo  que  tiel  di£eifor  n*eft  pas  mon  dif- 
jeifor for/que  a  ma  election  et  ma  vo- 
lant.   Car  coment  que  ilprent  le  rent 

'     de 


(Cn.  Car.  SOS. 
RoIL  Abr.658.) 
F.  N.B,179.  k.    (Ant.  180.  b.     2Siderf.75.) 


15  UT  if  one  holdeth  of  niee  by 
rent  fervice,  which  is  a  fervice 
in  groflTe,  and  not  by  reafon* of  my 
mannor,  and  another  that  hath  nor 
right,  claimeth  the  rent,  and  receives 
and  taketh  the  fame  rent  of  my  te- 
nant by  coertion  of  diftreflTe,  or  by 
other  forme,  and  diifeifeth  mee  by 
fuch  taking  of  the  rent;  albeit  fucQ 
difleifor  dieth  fo  feifed  in  taking  of 
the  rent,  yet  after  his  death  I  may 
well  diflreine  the  tenant  for  the  rent 
which  was  beliinde  before  the  de- 
ceafe  of  the  diffeifor,  and  alfo  after 
his  deceale.  And  the  caufe  is,  for  that 
fuch  difleifor  is  not  my  difleifor  but 
at  my  eledion  and  will.    For  albeit 

he 


*  etnitti{fer  reafon  de  man  mmmar^  not  in  \et,  rtcewe^ — a  rfcthver,  L.  and  M^  and 

L.  and  M.  nor  Roh.  Rob. 

t  €lmmft'^k^a9f  tnefmi,  L«  and  M.  |  deceafi  ^Sfireft^  L.  and  M.  and  Roh. 
and  Roh.     '  '          . 


Lib.  3.  Cap.  !0.        Of  Attomement 

de  man  tenant^  At.  uncorejeo  pifffjoy 
a  tontnfoits  difh  ehier  mou  tenant  pur 
le  rent  arerCy  §  ijhnt  que  ;7  rjl  a  moy 
forfque  ficome  jeo  voi/c  fujflrer  ie  tc^ 
mint  cjire  jyer  taht  ue  tftnp^  a)  ere 
-I-  pur  paler  a  moif  meme  ie  rent,  cVf .  • 


Sed.  58g- 

he  tnketh  ih^:  rent  of  my  tenant,  &c. 
yet  1  may  at  all  times  diiireine  my 
tenant  For  ihe  rent  behindey  i'o  as  it 
i^  to  mee  but  as  if  I  will  fnffer  the 
tenant  to  bee  fo  Jong  lime  behinde 
in  payment  of  the  Tame  rent  unto 
me,  iicc. 


(3  Ilf p.  77.) 


Sect.  589. 


(^^  R  Ie  payment  de  mon  tenant  a 
^  vn  auter  a  que  il  ne  doit  paspaijcr^ 
neji  pas  dijjeijin  a  moy^  ne  oujia  hioy 
pa%  de  mon  rent  faiu  nui  volunt  %  ei 
ma  election^  &^c.  Car  coment  que  jeo 
paijjoy  aver  ajjife  envers  tiel  pernor, 
vncore  ceo  eji  a  mon  ekclion,  ft  jeo 
voile  prender  luj/come  mon  dif/eijorf 
eu  non.  Ijjiftt  tieh  dijrenfs  de  rvnfs 
en  gro$  ne  ou}leiont  pas  te  feignior  de 
di/tret/ncr,  mes  a  chcfcun  temps  its 
poyent  bien  dijireiner  pur  j/e  rent 
arere,  Sfc.  Et  en  ceji  crjb  fi  apres  Ie 
dijlrejjt  de  lay  que  Iffint  torciouf/ncnt 
pi  ift  Ie  rent,  jeo  graunt  per  mou  fait 
te  fervice  a  un  aufer,  et  Ie  (cnant  at- 
toiirnay  Cfio  eJi  alfels  bone,  et  lesj'er- 
vices  per  tiel  giant  et  attourneinent 
maintaiant  font  en  Ie  grantee,  Sjc. 
Ales  autenuent  eJi  lou  Ie  rent  ejl  par* 
eel  del  manor^  et  Ie  dilleijhr  moru/i 
feifie  del  manor  enticr,  cojue  en  Ie  caje 
procheine  avant  ejl  dit,  S)l\ 


XJ^OR  the  payment  of  my  tenant 
to  aiif^tlier  to  uhom  hee  ought 
not  to  pay,  is  no  flilleilin  to  me,  nor 
fliall  ou(t  me  of  my  rent  without  my 
w  ill  and  election,  &c.  For  although 
1  may  have  an  aiiiie  againft  fuch 
pernor,  yet  this  is  at  my  eie&ion, 
whether  1   will  take  him  as  ^  - 

my  diflcilbr,  or  no.  So  fuch  l323-  b.  J 
difccnts  of  rents  in  groffe  fliall  not 
ouft  the  lord  of  his  diftrelfe,  but  at 
any  time  he  may  well  diftreyne  for 
the  rent  behinde,  &c.  And  in  this 
cafe  if  after  the  diitrelfe  of  him 
which  fo  wrongfully  tooke  the  rent, 
I  grant  by  my  deed  the  fervice  lo 
another,  and  the  tenaunl  attorne,thts 
i^good  enough,  and  the  fervices  by 
fuch  grant  and  attornement  are  pre- 
fcnrly  in  the  grantee,  &c.  But 
otherwile  it  is  where  the  rent  is 
parcell  of*  a  mannor,  and  the  diirei- 
for  d*KUh  feil'cd  of  the  whole  man- 
nor, as  in  the  cafe  next  before  is 
favd,  &c. 


(i  Hep.  S7. 

Hob.  3kii.) 


TJ  ERE  Littleton   puttctb   a  diverfitie  betweene  a  rent  fervice 

paiccl  of  a  ina'iuor,  v;bereof  be  bad  fpoken  before,  and  a  rent 

fervice  in  j^rofie.     For  a  man  cannot  be  dilVeifed  of  a  rent  fervice 

in  groire,  vent  charge,  or  rent  fccke,  by  attornenieiit  or  payment  of 

the  rent  to  a  ft  ranger,  but  at  bis  election  ;    for  the  rule  of  law  is. 

Nemo  rt'ddifum  aJtcrius  invito  domino  pcrcipcrv  aut  pojjidcre  pot^  ; 

•  Vi.l.  SU'61.        and  our  autlior  bath  before  *  tauj|;bt  us  what  be  diffeifais  of  rents  fcr- 

5.ir,  5^o8,  iJ39,    vices,  rents  cluir^^es,  and  rents  leeks,  and  payment  to  a  flrangcr  is 

(Cro  Car.  303  V  "^"^^  of  them,  but  at  the  lord  s  ele<^iou,  as  our  author  here  faith, 

24  E.  3.  4.  "  Pernor"  i.  e,  the  taker  of  my  rent.     But  if  the  difleifee  bring 

1  K  5.  5.  an  afPife  agalnll  fucb  a  pernor,  then  be  doth  admit  himfelfe  out  of 

See  [ho  atithori-   pofl'efliou. 

ticvthrrctullow.  „  Difctuts:* 

ifig  10  ihe  ricit  •' 


i  tic,  added  L.  and  M.  and  Roh. 
4  fur-^^,  L.  and  M.  and  Rob. 


%  $t^9dfamy  L.  and  Ms  and  Roh 


Lib.  3, 


Of  Attornement. 


•*  Difcents**  A  difcent  of  a  rent  in  grofle  bindeth  not  the  right 
owner  but  that  he  may  diftreyne,  ulueit  he  admitted  hiinfelfe  out 
of  pofleflion,  and  determined  his  election,  as  by  bringing  of  an  afljfe, 
&c. 

If  the  tenant  of  the  land  pay  the  rent  to  a  ftranger  which  hath 
no  right  thereunto,  and  the  right  owner  relcafe  to  hiin,  this  rele.ife 
.is  good,  becaufc  he  thereby  admitted  himfeli'e  to  be  out  of  pof- 
leliiun.  But  if  the  tenant  had  given  him  any  thing  in  name  of 
attornement,  and  the  right  owner  had  releafed  to  him,  this  releafe 
had  beene  void,  becauie  an  attornement  only  can  be  no  difleifm 
of  the  rent. 


Sea,  590. 

pnroffie. 
5  E.  4.  1. 

23  H.  3.  tit 
Aff.  439. 

24  E.  3.  40,  H. 
16  Afl*.  p  15. 
1()E.3. 
lielcat'e  56. 

1  E.  3.  5. 
F.  N.B.17D.F^ 
\b  K.  4.  8. 
Fk>c.li.4.cal2. 


"  Jeo  grant  per  won  faity  ^c,"     This  alfo  prove th,  that  the  (Ant.Sca.54 1.) 
right  owner  is  not  out  of  pofl'eirion,  and  that  this  grant  over  is  a 
demoniiration  of  his  election  that  hes  la  in  poli'eirion. 


Seft.  51)0. 


(Dvrr  94.  h.^ 
(Cro.  Car.  303.)     (*a  ilep.  a9.> 


-     TTEMf  fijeofn^Jeifie  d\in  manors 

**  parcel  en  demefne,  et  parcel  en 

fervice^  etjeo  done  certaine  acre&  del 

terrej  parcel  de  demejhe  de  mejme  It 

-J  ma  nor  y  a  un  nuter  en  le  taile, 

1^324,  a. J  f.^jijfm(  a  moy  et  a  mes  imres 

un  certaine  rent,  &;c,  fi  en  ce/t  cafe  jeo 
fue  difjisijie  de  la  manors  et  touts  les 
tenants  atturnont  etpaj/ont  lour  rents 
al  diffeiforj  et  anit/  le  dit  tenant  en  le 
taile  paya  le  rent  per  moy  referve,  al 
diffeif'or,  etpuis  le  dtljeifor  morti/i  Jei^ 
fie^  *  4*c.  etjhn  heire  entra,  et  eji  eins 
per  difcent,  uncore  en  cejl  cafe  jeo 
pniffe  bien  dijireigner  le  tenant  en  le 
taile,  et  les  heir es, pur  le  rent  per  moy 
rej'ervejur  ledoney  foilicet,  auxy-bien 
pur  le  rent  ejleant  aderere  devant  le 
defcent  al  heire  le  diD'eiforf  et  auxy 
pur  le  rent  que  happa  d  e/lre  aderere 
apres  mefme  le  dijceftt,  nient  objiant 
tiel  morant feifie  del  difjeifor,  i/^c.  Et 
la  cauje  ejtj  pur  ceo  que  quant  hofne 
dona  tenements  f  enle  taile,  favant  le 
reverfion  a  luy,  et  iljur  le  dit  done 
referva  a  luy  un  rent  ou  auters  Jervi- 
ceSf  tout  le  rent  et  lesfervicesjont  in- 
cidents a  la  reverfion ;  ei  quant  un 
home  ad  un  reverfion,  il  ne  piii()(jit 
eftre  oujle  de  Jon  reverfion  per  le  fait 

aun 


A 


LSO,  if  I  be  feifed  of  a  man- 
ner, parcel!  in  demefne,  and 
parcfll  ill  I'ervice,  and  I  give  certaine 
acres  of  the  land,  fxircell  of  the  de- 
ineliie  of  the  fame  man  nor,  to  an- 
other in  taile,  yecldiii^  to  mee  and 
to  my  heiresa  certaine  rent,  &c.  if 
in  this  cafe  1  be  diifeifed  of  the  man- 
nor,  and  all  the  tenaunts  attornc  and 
pay  their  rents  to  the  dilleifor,  and 
alfo  tlie  fayd  tenant  in  taile  pay  the 
rent  by  me  referved,  to  the  dilfoifor, 
and  after  the  dilfeifor  dieth  leiled^ 
&c.  and  his  heire  enter,  and  is  in  by 
difcent,  yet  in  this  cale  [  may  wel 
difrreynethe  tenant  in  taile,  and  h(s 
heires,  for  the  rent  by  me  referved 
upon  the  gift,  /aV/ce/,  as  well  for  the 
rent  being  behinde  before  the  dif. 
cent  to  the  heire  of  the  difleifor,  as 
alfo  for  the  rent  which  happeth  to 
be  behind  after  the  fame  difcent, 
notwithilanding  fuch  dying  feifed  of 
the  diiTeifor,  8cc.  And  the  realbn  is, 
for  that  when  a  man  givetU  lands 
in  taile,  faving  the  reverfion  to  him- 
felfe,  and  hee  upon  the  fayd  gift 
rcferveth  to  hiralelfe  a  rent  or  other 
fervices,  ail  therent-;ind  fervices  are 
incidcat  to  the  reveriion ;  and  when 

a  man 


*  k^c.  not  :o  X;  and  M.  nor  R0b« 


\  auH  OMttr  added  in  L.  and  M.  and  Roh. 


lib.  3.  Cap.  10.       Of  Attomcment. 

d*un  eftrange  home,Jinon  que  le  tenant 
foil  ou/ledejon  efiate  et pqff'ejpon,  6;c. 
Car  fi  longe/netii  •  que  it  tenant  en  le 
iaile  etfes  heires  conimuont  lourpof- 
Jeffion  perforce  de  mon  done,  cy  ion-' 
gement  eft  le  reverfeon  en  moy  et  en 
flies  heires :  et  entant  que  le  rent  et 
lesfervkes  refervesfur  tiel  done  font 
incidents  et  dependants  al  reverfiony 
quecunque  que  ad  It  reverfeon,  avera 
mefm^te  rent  etfervices,  ^c. 


Sea.  591. 


a  maa  hath  a  reverfion  he  cannot  be 
oufied  of  his  reveriion  by  the  a6t 
of  a  ftranger,  anlelTe  that  the  tenaunt 
be  oufted  of  his  efiate  and  poiTef- 
fioD,  &c.  For  as  long  as  the  tenant 
in  taile  and  his  heires  continue  their 
pofleffioQ  by  force  of  my  gift,  fo  long 
is  the  reverfion  in  me  and  in  iny 
heires  :  and  in  as  much  as  the  rent 
and  fervices  referved  upon  fuch  gift 
be  incident  and  depending  upon 
the  reverfion,  whofoever  hath  the 
reverfion,  (hall  have  the  fame  rent 
and  ferviceSj  8cc. 


Sea,  591. 


[324.  b.] 


FN  mefme  le  maner  eft,  lou  jeo 
i^JI^  pored  deldemej'uc  de  manor 
a  un  auter  pur  terms  de  vicy  ou  pur 
terme  d'ansy  rendant  a  mcy  certaine 
rent,  t^c.  coment  que  jeo  Joy  dijftijie 
del  manor,  fyc.  et  le  diffeijor  moruft 
feifie,  +  ^c.  etfon  heire  \  efteant  eins 
per  difcent,  uncorejeo  diftreiner pur 
le  rent  arere  ut  fupra,  niefit  obftant 
tiel  difcent;  car  quant  home  ad  fait 
tiel  done  en  taile,  ou  tiel  leas  pur 
terme  de  vie,  otipur  terme  d^ans,  del 
parcel  de  le  detnefne  de  un  manor,  Sfc. 
favaut  le  reverfion  a  tiel  donour  ou 
lefj'our,  Sfc.  et  puis  ilfoit  dijjeifie  de  la 
manor,  S^x.  tiel  reverfion  apres  tiel 
dijfeifin  eft  fever  del  manor  en  fait, 
coment  que  ne  foit  fever  en  droit, 
X  Et  iJptU  poyes  veier  (mon  Jits)  di- 
verfitte,  lou  il  y  ad  un  manor  parcel 
en  demefne  et  parcel  en  fervices,  les 
queux  fervices  font  parcel  de  mefne  le 
manor  nient  incidents  a  afcun  rever- 
fion, t^c,  et  lou  ils  font  incidents  al 
reverfion,  S^c. 


I 


N  the  fame  manner  is  it,  where  I 
let  parcell  of  the  demefnes  of  the 
mannor  to  another  for  terme  of  life^ 
or  for  terme  of  yeares,  rendrine  to 
mee  a  certaine  rent,  8cc.  albeit  I  be 
difleifed  of  the  mannor,  8cc.  and  the 
difleifor  die  feifed,  &c.  and  bis  heire 
bee  in  by  difcent,  yet  I  may  difireine 
for  the  rent  arere  utfupra,  notwith- 
fianding  fuch  difcent; 'for  when  a 
man  hath  made  fuch  a  gift  in  taile, 
or  fuch  a  leafe  for  life,  or  for  jreares, 
of  parcell  of  the  demefiies  of  a  man- 
nor, &c.  faving  the  reverfion  to  fuch 
donor  or  lefTor,  &,c.  and  afte^  he  is 
diflcifed  of  the  mannor,  Sec.  fuch 
reverfion  after  fuch  difleifin  is  fever- 
ed from  the  mannor  in  de«d,  though 
it  be  not  fevered  in  right.  And  fo 
thou  mayft  fee  (my  fonne)  a  diver- 
litie,  where  there  is  a  mannor  par* 
cell  in  demefne  and  parcell  in  fer- 
vices, which  fervices  are.  parcell  of 
the  fame  mannor  not  incident  to  any 
reverfion,  &c.  and  where  they  are 
incident  to  the  reverfion,  &c. 


(Cfo.  Car.  S03.  XT  E  R  E  Littleton  putteth  a  diverfitie  betwecnc  rents  and  fervices 

658**^^'  ^^''  '   parcell  of  a  mannor  (where^  he  had  fpoken  before)  and  rents 

11  Rep.  47, 4a.  ^^^  fervices  incident  to  a  reverfion  parcell  of  a  manuor. 

Plowd.  197.  b.)  And 


*  #«  <V9  <ai  added  L.  ?nd  M<  and  KoSu 
f  &<,  net  in  L.  and  M. 


4  ifleoKt  not  ki  L.  and  M.  nor  Roll. 
}  &t.  added  L.  and  M.  and  Roh* 


Lib.  3*  Of  Attornement.  Sefit  591. 

And  the  reafon  of  this  diverfitie  is,  for  that  as  loOg  as  the  / 
donee  in  taile,  leflee  for  life,  or  leflee  for  yeares,  are  in  pofTefiiOQ, 
they  preferve  the  reverfion  in  the  dotior  or  le0br ;  and  fo  long  as 
the  reverfion  continue  in  the  donor  or  lelTor,  fo  long  do  the  rents 
and  fervices  which  are  incident  to  the  reverfion  belong  to  the  donor 
or  leilbr.  Neither  can  the  donor  or  leflbr  be  put  out  of  his  re« 
ver^oOy  unlefle  the  donee  or  leiTee  be  put  out  of  their  pofTeflion ; 
and  if  the  donee  or  leflee  be  put  ont  of  their  pofleflion,  then  con- 
fequently  is  the  donor  or  leflbr  put  out  of  tKeur  reverfion.  But  if 
the  donee  or  leflee  make  a  regrefle,  and  regaine  their '  eftate  and 
pofleflion,  thereby  doe  they  ipfo  foBo  reveft  the  reverfion  in  die 
donor  or  leflbr. 

And  here  is'  to  be  obferved,  that  when  a  man  is  fei£i^d  of  a 
mannor,  and  maketh  a  gift  in  taile,  or  leafe  for  life,  &c.  of  parcell 
of  the  demefne  of  the  mannor,   [a]  the  reverfion  is  part  of  the  [a]  18  AC  p.  S. 
mannor,  and  by  the  grant  of  the  mannor  the  reverfion  (hall  paflSs  38  H.  6. 5S. 
with  the  attornement  of  the  donee  or  leflee^   .  But  if  the  lord  make  ^**  Com.^Ful- 
a  gift  in  taile,  or  a  leafe  for  life  of  the  whole  m^nor,  excepting  ?JS^**^*k^^ 
Blacke-Acre,  parcell  of  the  demeihes  of  the  mannor,  and  after  he  ^i,  \i^  ^ j'  25, 
granteth  away  his  mannor ;  Blacke-Acre  fliaU  not  pafl*e  ;  becaufe  19  £.  2.  Bricfe 
r«„-       -]  during  the'eflate  taile,  or  leafe  for  life,  it  is  fevered  from  845.    4E.3L 
L^^a-  ••J  the  mannor.    And  fo  note  a  diverfitie,  that  a  reverfion  of  ^^*i^* 
part  may  be  parcell  of  a  mannor  in  pofleflion,  hut  a  part  in  poflefiTion  ^^^^p.  5Q.  ^\ 
cannot  be  parcell  of  the  reverfion  of  a  mannor  expedant  upon  any 
eftate  of  freehold.     But  if  a  man  make  a  leafe  for  yeares  of  a  man- 
nor,  excepting  Blacke  Acre,  and  after  granteth  away  the  mannor, 
Blacke  Acre  fhall  pafle,  becaufe  the  freehold  being  entire,  it  re- 
maineth  parcell  of  the  mannor,  and  ont  pra'cipe  of  the  whole  mannor 
fliaU  ferve.    But  otherwife  it  is  in  cafe  of  the  gift  in  taile  or  leafe  for 
life  excepting  any  part,  there  muft  be  feverall  writs  of  prcecipe^ 
l^aafe  the  freehold  is  feverall. 


t 
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Sea.  592- 


jyiSCONTINUJKCE  ejl  vn 
ancient  parol  en  la  let/,  et  ad 
divers  Jignificatiom J  Sfc.  Mes  quant 
a  un  entent  il  ad  tiel  lignijicationyfci-- 
licet y  loi^  un  home  ad  alien  a  un  auter 
certaine  terres  ou  tenements  et  morn  fly 
et  un  auter  ad  droit  de  aver  mcfmes 
lesterresou  tenenientSy  mesil  nepoit 
ertrer  en  euxper  caufe  de  tiel  aliena^ 
iion,  S^c. 


r)ISCONTINUANCE  is  an  an. 
"^  cient  v\  ord  in  the  law,  and  baili 
divers  (ignitications,  &c.  But  as  to 
one  intent  it  hatii  this  fignifi cation, 
viz.  where  a  man  hnth  iiliened  to  an- 
other certaine  lands  or  tenements 
and  dieth,  and  another  hath  right  to 
have  the  fame  lands  or  tenements, 
but  hec  may  not  enter  into  them  be* 
caufe  of  fuch  an  alienation,  &c. 


II  H.4,  65.b. 
(10  Rep.  97.) 


.Vide  Sea.  637.  «  J\ISCONTINUA  NCE"  is  a  word  compounded  of  Je  and 

continuOy  for  continuare  is  to  continue  without  intermiflion. 
Now  by  addition  of  de  {euphvmcc  gratia  dis  to  it)  which  is  a  priva- 
tive, it  fignifieth  an  intermiflion.     Difcontinuare  nihil  aliud  Jigni- 
Jicat  qudm  inlcrmitUrCy  defuefccre,  inter rumperv.  And  us  our  author 

["^u  ^/t'^^i.^'  faith,  [a]  it  is  a  very  imcient  word  in  law  (i). 

A  difcontinuance  of  edatcs  in  lands  or  tenements  is  properly  (in 
le^:Lll  undeiftanduig)  an  alienation  made  or  futlbred  by  tenant  in 
tailc,  or  by  any  that  is  feifed  in  auter  droits  whereby  the  ifl'ue  in 
taile,  or  the  heire  or  fucccflbr,  or  tliofe  in  reverfion  or  remainder, 
are  driven  to  their  adion,  and  cannot  enter. 

All  which  is  implied  by  the  defcription  of  our  author,  and  by  the 
(c^c.)  in  the  end  of  this  Section.  4 

I  have  added  (properly)  by  good  warrant  of  our  author  himfelfC; 
for  Seftione  470.  he  ufeth  difcontinuance  for  a  devefting  or  difplucing 
of  a  reverfion,  though  the  entrie  be  not  taken  away. 

This  difcontinuance  conf.fteth  in  doing  or  fullering  an  ad  to  be 
done,  as  hereafter  fliall  appeare.  And  where  our  autLor  faith,  that  it 
hath  divers  fignifi cations,  there  is  alfo  a  difcontinuance  of  prucellc 
confifling  in  not  doing,  where'  the  procefle  is  not  continued,  con- 
cerning which  there  is  an  excellent  flatute  made  in  furtberauce  ot 

r61  Vide  the       j^ftice   in  [b]  1  E,  6.  and  is  well  expounded  in  my  Reports,  and 

Suiutes  of  1  E.  therefore  need  not  here  to  be  inferted. 

6.  c«.  7.  &  There  is  another  erroneous  proceeding,  and  that  ronfiftelh  in 

SlEli*.  c.  1^     mifdoing  ;  as  when  one  procefle  is  awarded  inllead  of  another,  or 

&*  \  ^t^^Oe*  ^^*^"  ^  ^^y  *'  ^^^^"  which  is  not  legall,  this  is  called  a  mifconti- 

nuance,  and  if  the  tenant  or  defendant  make  default,  it  is  error ;  but 
if  he  appeare,  then  the  mifcontinuance  is  falved,  otherwife  it  i» 
of  a  difcontinuance.  Hut  let  us  returne  to  the  difcontinuaucc  of 
eltates  in  lands,  whereof  IJitlclon  doth  treat  in  this  Chapter.  • 


(1  Roll.Ab. 
130. 485.) 


difcontinuauce 
de  proces. 
(1  Sid.  173. 
9  Cro.  $84.) 


•g  p,  3,  7,  at 

46  £  3. 30.    37  H.  6.  25,  26.    9  E.  4. 18.     12  K.  4. 


Vide  Sea.  74. 
174.194.411. 
530. 


"  SjgTiificatiovs*'  Here  (as  in  many  other  places)  it  appearcth 
how  necelfary  it  is  to  know  the  fii^niftcition  of  words. 

And  in  this  Chapter  it  appcareth,  that  when  Uithton  wrote,  the 
cftate  in  lands  and  tenements  might  have  beene  difconlintied  n^* 
manner  of  waves,  xiz,  by  fcorlinent,  by  fine,  by  relcafc  with  war- 


(1)  [Sec  NoteijS.] 


Cib.  3. 


0{  Difcontinuahrt. 


$ea.  69^, 


rantie,  confirmation  with  warranties  and  by  fuDtering  of  a  recovery 
r/^2r  bV"^  pradpe  qubd  rcddat.  And  this  was  to  the  prejudice 
^^  ■->  •  *  J  of  five  kinda  of  peribns,  viz,  of  wives,  of  heirts,  of  fqccefibrs, 
of  tbofe  in  re«*er6on,  and  of  thofe  in  remainder?  But  for  wives,  and 
tlieir  beire'sv  and  for  fucceflbrt,  the  law  is  aTtered  by  adb  of  parHa« 
qieat  fince  LitHetoji  wrote,  as  in  this  Cha)>tcr  in  their  pxiDper  placet 
AiiiU  appearew . 


Se6t.  Sgi. 


^ICOME  uA  vibefeifiede  ctr* 
^  tame  term  on  tenements  enfee^ 
Tt  alienajl  mefmei  les  terre$  ou  tene* 
mentz  n  un  aikter  en  fee^  oH  en  fee 
talie^  ou  pur  ternUe  de  lAe,  et  *  pnis 
I* abbe  morufi,  foA  fucceffbr  ne  poit 
tnter  th  les  Ats  terres  ou  teiemektSf 
coment  queil  nd  droit  eux  ever  comke 
m  droit  defon  meafonf  mes  it  eft  nUk 
afon  aQion  de  recoverer  mefmes  les 
iirrisoi  tenements^  quel  eft  appelttf 
breve  de  idgreffu  fine  afieDfu  capi<- 
ttili,  8u:.f 


A  S  ifanikbbcV be feifed oFeeha!n<l 
"^^  lands  or  tenements  in  fee,  and 
alienetb  the  fonie  iandft  or  tenements 
vo  another  in  fee,  or  iii  fee  laile,  ot 
for  teriheaf  iife>  and  after  the  abbot 
diethi  his  fucoeffor  carinot  enter  into 
the  faid  lands  or  tenements,  albeit  he 
hath  riglit  to  have  them  as  in  right  of 
his  houie>  but  hb  is  ^ut  to  his  ad^ioa 
t6  recover  the  lame  lands  or  tene* 
metltSy  which  is  caUed  a  writ,  brevt 
de  ingr^kjme  qfen/u  capituH,  t^t. 


IJ  £  ft  E  JUtttdon  )Miheth  to  i^xdrnpte  ot  a  difcbhtinuance  made 
by  one  feifed  in  diier  dtoU^  as  by  an  abbot  who  had  a  fee 
iimple  in  ^he  right  of  hiis  monaftiem  and  therefore  his  alienation 
without  the  alRrntof  bis  covent  had  beene  a  difcontinuance  at  the 
icommon  law,  and  bad  driven  his  (hcceflbr  Vo  a  writ  de  wgr^fatt 
^JhiJU  capHiii, 

**  De  ingtej/uftnetifenfu  capttuU,  dpt."   it  i^  ealle4  to  becaUe  tiie  ttep1lf.0%lbw 
alienadKHi  vras^neqffenfucdpituti ;  for  if  it  had  beene  cum  ajfenfu  S50.   F.  N.  B. 
capituH,  it  (hbuld  have  beene  a  barre  la  the  fuccelTor.    And  becaufe  ^?*'^'  J^J^^ 
the  ftfcoefibr  tould  not  enters  the  common  law  gave  hitn  this  writ,  Fie{iht.^^^t. 
and  ift  fo  called  of  tfaefe  words  contaitied  ill  the  writ,  which  writ  you  ^ 
may  read  in  the  Regiiier,  and  Fiiz^ierberfs  if,  B, 

And  here  i4  to  bi^  noted,  that  in  law  the  coyent,  albeit  they  ht  si  S.  4.  85. 
regular  and  dead  p^rfons  in  law,  yet  are  thtey  fald  in  law  to  be  copf-  (Plo.  536.) 
iiuum  to  the  abbots  as  well  as  the  deane  and  chapter,  that  be  fecular  {^^  t^'i*'?  % 
to  the  Mfliop.    Bat  it  is  to  be  4^b£erved  ahd  impUed  in  this  (<^c.)  H i  r^  i^. 
that-,  a  Ible  body  politike  that  hath  the  abfbiute  right  ia  them,  as  an  dnlen  CoUegi'i 
abbot,  biihop,  and  the  like,  may  make  a  difcontinnadce ;  but  a  cor-  ctiii.>' 
)pft>ration  aggregate  df  ibaayv  as  deane  and  chapter,  warden  aad 
tthaplaines,  ma&r  and  feUowes,  maior  and  comminaltie,  &c;  cannot 
make  aiky  difcontiManoe ;  for  if  they  joyne^  the  grant  is  good ;  and 
if -the  deane,  warden,  mailer,  or  maior  make  'it  alone  where  the  •  •. 
hody  ts  ^g^tgBLtt  of  nuuiy,  it  is  void|^  and  worketh  a  diflaifio*    Bat 

/  *nbir 


*^  nat  la  L.  aiid  M^  iior  Xsk> 


f  tfr.  not  in  L.  and  M.  nifr  Itd^. 

Y 
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.  See  more  of  this  now  (as  hath  beene  faid)  by  the  ftatutc  of  ^J  H,  8.  and  31  H.  8. 
matter  hereafter  ^11  the  abbots,  priors,  and  other  religi(»us  perfons  arc  fo  diflblved, 
^"!!;"*^*P^*^''    as  there  be  none  remaining  this  day,  and  by  the  ftalutcsof  1  Eliz. 

Sva.  648,  and  ,  _,.  ,°     r  »^ii.  a     it     ^u 

beioreSca.5f3.  *"**  *3  ^"^'  ^^P-  ^^'.  *"**  ^  ^^^'  ^^?'  3'  hiihops  and  ail  other  cc- 

clefiafticali  perfons  are  difabied  to  alien  or  difcontinue  any  of  their 
•cclefldllicali  livings,  as  by  the  fame  ads  doth  appeare  (i). 


Sea.  594. 

TTEMy  fi  home  feifie  ie  terreconie     A  LSO,  if  a  man  be  fcifed  of  land 

en  droit  dejafe/ne,  *  Sfc.  et  ent    "^  as  in  right  of  his  wife,  8cc.  aiid 

fnfeoffa  un  auter,  f  S^c.  et  montft^  la .  thereof  infeoffe  another,  &c.    and 

feme  ne  vuit  enter,  mes  eft  mis  ajbn    dieth,  the  wife  may  not  enter,  but 

action,  fequel  eft  appel,  cui  in  vit&,    is  put  to  her  action,  the  which  is 

&c.  called,  cui  in  vit&j  isc. 

"  jPiV  droit  fa  feme^  ^c."  (2)  That  is  to  fay,  infc^  fimple,  fee 
taile,  or  tor  life.     Here  Littleton  puttath  another  cafe  r^n^    o  1 

where  a  man  is  feifed  in  auter  droits  and  may  make  a  dif- 1-*^      '    '^ 

continuance,  as  the  hufbaiid  feifed  in  the  right  of  his  wife,  and  there- 
kra^n  lib.  4.  fore  the  common  law  gave  her  a  cui  in  vitd^  and  her  heire  Ajur  cui 
f  xo«2.  &  3t  &  in  riid,  becaufe  they  could  not  enter.  But  this  is  altered  iince  our 
»«4.  netRlib.  author  wrote,  by  the  llatuteof  3a  If.  8.  by  the  purview  of  which 
y  n!  D*193  ^  statute,  the  wife  and  her  heires  after  the  deceafe  of  her  hU(band  may 
lU'gtil.  3%  11!  8.  ^nter  into  the  lands  or  tenements  of  the  wife,  notwithllandifig  the 
csp.  28.  alienation  of  her  huft>and. 

(1  Roll.  Abr.  '^^  licre  is  one  of  the  alienations  to  make  a  difcontinuance,  ziz. 

6.'9i.  Ant.  ib7.  a  feoffment  \  and  where  our  author  fpeaketh  of  a  hulband  feiiied  in 
^)  the  right  of  his  wife,  fo  it  is  where  the  hufband  and  wife  are  joyntlj 

Dier.  4  &  5.  '  feifed  to  them  and  their  heires  of  an  edate  made  during  the  cover-* 
I'h.  6l  Marie  tUre,  and  the  hufband  make  a  feoffment  in  fee,  and  dietb*  the  wife 
iv^*  I'o^'^'rii  "^^  '"^y  enter  within  that  ftatute,  although  it  was  the  inheritance 
^.'^.71%^  of  them  both.  And  fo  it  is  if  the  feoffment  be  made  by  the  huf- 
iirevrreyVs*  haiid  ajid  wife,  (albeit  the  words  of  the  llatiite  be  by  the  hufband 
M.\(c.  only)  for  in  fubftauce  this  is  the  aft  of  the  hufband  on/y  (1). 

^9  Rep.  i'iO.  ■.)  if  the  hufband  caufe  a  priedpe  quod  reddat  upon  a  faint  title  to  be 
tirevripvc  s  broufflit  aeaiull  him  and  his  wife,  andfufferetli  a  recovery  without 
ii  lull.  3-%3^)      ^^y  voucher,  and  execution  to  be  had  agamft  him  and  his  wife,  yet 

tbis  is  hulpen  by  the  ilatutc ;  for  this  l)y  like  con(lru6iion  is  the  a6fc 

of  the  hufband,  and  the  words  of  the  llatute  be,  made^fvffercd^  or 

done, 
<r.  N.  B.  C05.  f.       1^  ^^^^  Imfband  make  a  YcofTnient  in  fee  of  the  lands  which  he 
7  Rnp.  4«.  holdeth  in  the  right  of  his  wife,  and  after  they  arc  divorced  caufl 

4  Hep.  ifiF.)        prxcontratt&s^  yet  the  woman  may  enter  within  the  purview  of  that 

tiatute,  and  is  not  driven  to  her  writ  of  ctti  ante  divortium,  as  fh% 

wa 

*  &c,  not  in  L,  and  M.  nor  Rob.  f  ^-  not  in  L.  and  M.  nor  Roh« 

(i)  [Sec Note  179  T* 

(i)  [See  Note  ft'^o.]  Und  wife  of  her  lands  is  not  within  tire  fta« 

tute ;  and  it  operates  as  a  bar  to  her  and  her 
{3^6.  a.)  heirs  of  all  her  edatoand  intcrefl  in  the  tjNnL 

(1)  But  a  $nc  levied  bolh  by  hu&a&4    Sec  a  Rep.  57.  b.  77.  b. 
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Sea»  5dy 


was  at  the  common  fdw,  albeit  the  eatrie  be  by  the  flatute  given 
to  the  wile,  and  now  upon  the  matter  ihe  was  never  his  lawfull 
wite.  But  it  lurhceth  thatlhe  was  his  wite  de  facto  ixi  the  time  of 
the  «Uiea  ttioo^  and  where  her  husband  dieth  ihe  camiut  be  his  wife 
at  the  bme  ot  the  entne^ 

If  th^  hulbdnd  levie  a  |ine  with  proclamations,  and  dieth)  the  5  ^,  5  Xi'itt*. 
wife  murt  enter  or  avp.d  the  eftate  of  the  conufee  within  iive  yeares,  72.  b. 
or  elfe  ilie  is  barred  tor  ever  by  the  ftatute  of  4* if.  7.  for  the  llatute  ^  y^  7^  ^  j^ 
of  3'2  //.  8«  doth  heipe  the  dilcontinuanqe  but  not  the  harre  ;  and 
Che  ft  ttute  fpeaketh  of  a  fine,  and  not  of  a  liae  with  proclamations. 

•  If  Liuds  be  given  to  the  huf])<ind  and  wife^  and  to  the  heires  of  Oreveleye't 
their  -two  bodies,  and^the  hu(band  maketh  a  feofl'roent  in  h%  and  ctife  ubi  fuprft* 
dieth,  the  wife  is  holpen  by  the  faid  ftatute,  as  hath  becne  faid,  and  ^a  ch.  7  Juc. 
io  IS  the  iflue  oi  both  their  bodies.     Feme  tenant  in  laile  taketh  ^^^'  *^]q  \ 
hufbund,   the  htt(band  maketh  a  feoffment  in  fee,  the  wife  before  (D^»er.^S4.  «* 
enrhe  dieth  without  idue,  he  in  the  reverfionor  rem<iinder  may  en-  3  \uSl  2t$.^ 
Xer.     For,  firft,  the  reveriion  or  remainder  cannot  be  difcootinued  in  . 
this  cafe«  hecaufe  tiie  eflate  taile  is  not  difcontinued.    Secondly,  the 
words  of  the  flatute  be^jhali  noi  be  prejudieiall  vr  hurtfuU  io  thp  wife 
or  her  AeiteSf  vrfuch  asjhall  have  right  title  or  intercji  by  the  death 
cffuch  wife^  but  that  thtfmnc  wife  and  her  heircs^  and  fitch  other  to 
zohom  fuch  right  fhall  appcrtaine  after  her  deceafe^jhalt  or  lawfulljf 
mat/  enter  ihtQ  all  fuck  mannors,  lauds^  SfC.  according  to  their  rights 
'and  titles  therein^  by  which  words  the  entrie  of  him  in  the  reven- 
fion  or  remainder  in  that  cafe  is  pi  eferved.     The  hufband  is  tenant 
in  taile,  the  remainder  to  the  wife  in  taile«  the  hufband  make  a  feotf- 
ment  in  fee ;  by  this  the  hulband  by  the  common  law  did  not  only 
difcontinue  his  owne  eilate  tail^,  but  his  wife's  remainder :  but  at  ^ 

this  day  after  the  death  of  the  hufbiind  without  iflue,  the  wife  may  g  £.  ^  <jt^  ^ai 
enter  By  the  faid  ai^ol*  32  //.  8.     If  the  hufband  hath  iffue,  and  in  viti  S6. 
maketh  a  feoffement  in  fee  of  his  wife's  land,  and  the  wife  dieth,  the  34  K.  1. 
bcire  of  the  wife  fhall  not  enter  during  the  hufband's  life,  neither  by  ^^^V^^ 
the  common  law  nor  by  the  ilatute.  i^Dier! 

'      n  £lie.  Z6.\ 

"  Ctti  in  vitd^  SfC"  Here  is  alfb  implied  a  fttr  cm  in  vitd  alfo 
for  the'keire.  This  writ  here  mentioned  in  our  author  is  fo  called 
ot  thofe  words  contained  in  the  writ,  which  you  may  readc  in  the 
Rcgilier  and  Fitzherbert^h  N.  B, 


[326.  b.] 


Sect,  595*  • 


TTE  M,  Jt  tenant  en  taile  de  cer- 
taine  terre  ent  en/eoffa  un  auter, 
ifc.  et  ad  iflke  et  monijty  fon  iffue  ne 
pott  pds  enier  en  la  terre,  comerU  one 
f  /  ad  title  et  droit  a  ceo,  mes  efl  mis  a 
Jim  a&iony  que  efl  appel  formedoa  en 
Itdifcender^^c, 


A  LSO,  5f  tenant  in  taihi  of  cer- 
•^  taine  land  thereof  enfeofreari-^ 
other,  &c.  and  hath  iflue  and  dieth, 
his  iifue  may  not  enter  into  tlie  Ianc1» 
albeit  he  hath  title  and  right  to  this^ 
but  is  put  to  hisadtipn,  which  \s  cjeillr  . 
ed  ajormedon  in  ledifcende^f  ^c-  {\} 


(1)  [See Note »Si.) 


:»  -I 
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**  VNFEOFFA  MM  mUer^  ifC^    Here  is  tilled,  or  make  a 
gift  in  tsuk  or  aa  eUate  iof  life.    Here  iktltton  potteth  ft 
Ticu  till.  5.        third  example  of  a  difcontinnance  made  by  tenanris  taile  fo  as  bis 
c«p.  di.  ifioe  is  put  to  his  fomttiati  in  the  difceoder,  «iiich  is  given  to  the^ 

Z\^'^'^}*     i^>M  iu  taile  by  the  fiatote  of  13  £.  i.  a».  1.  becanie  he  ciinDoc' 

<4  Rep.  3.  b.       ^'^^^ 
Foft.  Z65.  b.) 

**  7<fMii/  cn  Iftfe *    Thiseztendeth  as  well  to  a  woman  tenant 
in  taile  as  to  a  nan,  and  was  flenprsDy  good  law  when  LUikion 
IQ  11  H.r.       wrote ;  hot  now  bj  the  fkatnts  o7[if]  11  Jx.  7.  if  the  woman  hath 
^^  any  eitate  in  taile  joyntly  with  her  haflnod,  or  only  to  her  fel£e,  or 

(SC^i4i^'  to  her  uie  in  any  lands  or  hereditaments  of  the  iaheritaoce  or  pur- 
i  Rep.  10^  h.  ^^^  ^^  ^^^  hufbondi  or  gh^en  to  the  hoAiand  and-wife  iu  taile  by 
»  Rep!  Lm.  any  of  the  aneeRorsof  the  hnihand,  or  by  any  other  perfiat  feifed 
Coll.  Cmik,  to  the  nfe  of  the  hdhand  or  his  anccihirB»  antfihaD  hereafter  being 
6  ^%^h  ^  ^^^*  ^^  ^^^  ^^  ^^^  ^'^  ^^  hoftand  difcontiane,  dec.  the 
Bcnd^^.  Hob.  ^^""^  ^  ^^^^  ^^^  difeontinaa&ce  fliall  be  ^id;  and  that  it  Aiall  be 
9Sf.  '  JbJsi.  .  lawlnll  for  tstrj  peribn  to  whom  the  inttrsft,  titltv  or  inheri%0ce, 
Cro.  £L  1)        alter  the  deceafe  of  the  laid  woman  Iboold  appertaiae,  td  enter,  4^c. 

So  as  if  foeh  a  feme  tenant  in  taile  doe  make  aiqf  Afiooatinnaaco  is 

fee,  in  taile,  or  lor  life,  althongh  it  be  withodt  warrantiet  ]ret  this 

doth  not  take  away  the  entry  after  her  death,  either  if  the  iflbe  or 

of  him  in  reverfion  or  remainder.    This  Aatnte  hath  beene  excel- 

{w]  Tib.  i.         lently  expounded  by  divers  refohitiom  and  jo^ements  \e\  which  I 

fbl.  5().  51.         have  qooted  in  the  margenti  and  are  worthy  of  (hie  obfervatiQO. 

Sir  (ieorge       '     If  lands  were  entailed  toa  manand  to  his  wife,  and  to  the  hitreft 

^riib*?ur.  ^^  ^^^'^  ^^^  ^^^^'  ^^  ^^  hniband  had  made  a  feaimcnt  in  fee 
eo,  &c.*LijK.'  ^^^  <^i^  ^^  then  the  wife  died,  this  had  beene  a  difeootinnanco  at 
Coil,  cai'e.  the  cottmion  law :  for  the  title  of  the  iflbe  is  as  hdre  of  both  their 

Lib.  1.  fai,  176.  bodies^  and  not  as  beire  to  any  one  of  them,  and  his  entrie  mnft 
3Iildemge*,      enfne  his  title  or  aftion. 

Mar.  14&  *' Deybnnftfoa."    Deybrsitfdoiiafibjiiry  fo  called  becaafe  the  writ 

Idas  a  £lii.  doth  comprehend  the  forme  of  the  gift.  And  there  be  three  kiade 
5M4k  irsiis.  of  writs t>f  fbrmedon,  viz.  The  firft  in  the  difcender  to  be  brought 
w  Elifc  aSl.  ^  ^^  "^"^  ^  **'^^*  "frhith  chume  by  difcent  pcrformam  doni.  fht 
Idrm  w  ElU.  f^'^ond  IS  in  the  reverter,  which  lieth  for  him  in  the  reverfion  or  Ihs 
ht\^. 27 U.Z.-i3»  helres  or  alTignes  after  the  ftate  taile  be  fpent.  The  third  is  die 
.i^h.  5.  foK  79.  rcmaindefi  which  tbe  law  givcth  to  him  in  the  remainder,  his  heires 
I -l^ff  ?V* '  »*  or  <ilflgn«8»  ^^^  the  determination  of  the  eibtte  taile ;  of  all  which 
Oratw^Kl?;  yott  may  reade  in  the  Regifter  and  F.  N.  B. 
|F.  N.  U.  211.  Here  Ltftieton  fliewetli  that  tike  ifiiie  in  taile  fliall  have  a  fiirmf* 
«17.  SK^p.  8S»)  doQ  in  the  difcenden    What  other  anions  tenant  in  taile  may  hav^ 

and  not  have,  is  good  to  l>e  fccne. 
al  4  E.  5. 38.      [a]  Tehant  in  taile  ihall  haVe  a  quod  pcrmittat, 
b  E.  X9S    '       ^b]  Tenant  in  taile  fliall  have  a  writ  of  cuftomcs  and  fervices 
ll  N%^124      ^  ^  ^^^'  ctfoletj  but  fliall  not  have  it  in  the  tUbei  only. 
Wi  Pi%  N ^^  Ukeniamicrhe  fliall  have  nfeQa  ad  mokndummm k  dektt 

Ikoit  98.  *        ft/oift^  but  not  in  the  Mffhet  iantvan* 

M  F.  N.  B4^  [d  ]  Teosnt  in  taile  fliali  have  a  writ  of  tntre  in  cc$(fimili  a(fm  and 
^'l?l^'.^'^^'  9f\  cfintfartmntj  and  a  natiis>  habend^^  c^avit^  efchtiU^  ^>^i  «^ 

f»js*fi^'a^'  M  Bnttenait  infmteihallnothavea  writo/Hght/ardfTcA^fmerp 

brvftt.  2a.  aor  a  quojurtf  nor  a  *e  inji^fte  vexes^  nor  a  aiiper  «^ttt|  or  rs^MsiaMff 


i 
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parte^  nor  %  mordanc^/kr,  nor  ^fir  cirj  m  viid;  for  tkefe  and  the  5Z.i^t. 
like.  Done  but  tenant  in  fee  (tkM  have :  and  the  higheil  writ  that  a  ^^  ^  ?*    . 
ttnaat  in  toile  can  have  is  a  formedoo.  §'^'^  \l]' 

46  £.  5»  ^it  CMi  iu  viu,  55. 


[327.  •.] 


Sea.  596. 


TTEM^Rfoit  tenant  en  U  tmle, 
^  Itreverfiouefttatttaldonoretafet 
heiresj  fi  le  tenant  fait  feoffment ^  •  ^c. 
tt  morufifans  iffue,  eeluy  en  le  rerer* 
Jion  ne  pott  enter,  met  efi  mis  a  fon 
udion  ae  formedon  ifn  ie  reverter. f 


A  LSO,  if  there  bee  tenant  in 
"^^  taile,  the  reverfion  being  to  the 
donor  and  his  heires,  if  ttie  tenant 
make  a  feoffment  &c.  and  die  with* 
out  iiTuCy  hee  in  the  reverfion  cannot 
enter,  but  is  put  to  bis  aAioa  of 
formedon  in  le  reverter  (1).   .v)TSj^ 


Sea.  5Q7. 


Jp  N  mefme  le  manner  eft,  lou  tenani 
en  le  taUe  %  feifie  de  certaine 
terre  dont  le  remainder  eftaun  auter 
en  le  taile,  ouaun  auter  en  fee.  Si 
le  tenant  en  le  taile  alienaft  en  fee, 
Ott  en  fee  taile,  \\  et  puis  deviajljant 
ilJii^  ceux  en  le  remainder  nepoient 
enter,  met  font  mis  a  lour  brief e  de 
formedon  em  le  remainder,  4rc.  et  pur 
ceo  que  per  force  de  tielx  feoffments 
it  alifenations  en  les  cafes  avantdits, 
et  eft  fembUxbles  %  cafes,  ceux  qneus 
ont  title  et  droit  apres  laniort  de  tiel 
ftoffour  Qu  alienour  ne  potent  pas 
enter,  mes  font  mifes  a  lour  a&ioits, 
ut  fupm ;  etpur  ceo  caafe  tiels feoff- 
ments et  alietuLtions  font  appets  dtf^ 
coHtinudnces. 


TN  the  fame  manner  iait,  where 
^  tenant  in  taile  is  feifed  of  certaine 
land  whereof  the  remainder  is  to  an* 
other  in  taile,  or  to  another  in  fee. 
If  the  tenant  in  taile  alien  in  fee,  or 
in  fee-taile,  and  after  die  nuthout 
iiTuej  they  in  the  remainder  may  not 
'  enter,  but  are  put  to  their  writ  of/or- 
medon  in  the  remainder,  &c.  (2)  and 
for  that  that  by  force  of  fuch  feof& 
ments  and  aiienadons  in  the  cai'e^ 
aforefaid^  and  tiie  like  cafes,  they 
that  have  title  and  right  after  the 
death  of  fuch  a  feotfbr  or  alienor  may 
not  enter,  but  are  put  to  their  ao^ 
tions,  ut  fupra ;  and  for  this  caufe 
fuch  feoffments  and  alienations  are 
called  difcontiuuances^ 


"  VAITftoffmnt,  Sfcr    Here  is  implied  fe^  fin^)le>  fee  taile„  (F.KB.  «5^ 

or  eftate  tor  lite ;  and  in  thia  and  the  next  S^^tiou  LUtlcton, 
ptttteth  two  caies,  where  if  the  iflues  in  taile  laile,  they  m  the  re*. 
vertioQ  and  rciiiainder  are  driven  to  their  Jormedo^  in  reverfion  or 
remainder;  and  this  remaiAeth  as  itwaa  when  Littleton  wrote, nol^ 
altejed  by  any  iUiute.  And  the  realbn  whereof  thete  alieiiationa 
in  the  leveroU  cafes  in  this  eifxd  the  next  Se^lioa  doe  majLe  a  diicoi^- 

tinuance^ 


^  (^r.  not  in  L.  and  M-  9or  Roh. 
f  iff.  added  !«•  and  M.  and  Koh. 
ifiifii  not  in  h»  and  M.  nor  Roh.    - 

(i)CSeeNotes8»;] 


I  fif r«  added  {.,  and  M.  and  Roh. 
^  outers  added  L.  and  M,  apd  Koh. 

(«)  [See  Note  S83.]'    * 
Y3 
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tiaumce,  and  pot  bim  in  the  reveiiion  or  remainder  that  n^ht  had 
\ui^Sff^.5'.i.'  to  b,6  action,  aud  tooke  aivav  Ij.s  enirv,  w^s,  lor  that  be  was  i-nw 
^^'  ^*'  ^'"'  ">  eftate,  and  lor  the  tentril  et*  the  peichaior,  iu:d  ler  the  iaiei.«dii 
(?*k  B  217J)^  ^'  ''**  warraiitie,  lo  a»  evtiy  man's  ii^Li  nn^bt  Uc  pi«lei>ea,  liX. 
<6iUp.  Jw  *^  '^*^  CiCaiiridint  tor  his  ancient  r.^hl,  and  lo  tie  leotiee  Un  lU 

benetit  ol   b;^  warrant ic,  whicb  \y^s  lotiiided  upon  gieat    u^Utn 

and  equitie  :  which   benefit  of  the  wurrantie  Inuuld  Le  picvciiud 

and  avoided  if  the  entrie  of  him  that   ri^ht  had  v^ere  l^wiull,  aid 

thereby  alio  the   darij.er  lb».t  many  t.iwts  happenetb  by  ukiii^^  of 

poliedionb  Was  waiily  p. evented   by  law.     but  tr.en  ;t  may  le  de- 

'^  ui  :ndcd,  Icein^  that  tl  ere  was  no  levtiiiouor  fi'maamer  expectant 

1^  ^  a'    fiit      *''^""  *^"^  eliale  taile  at  tliC  conniion  law,  nor  ll.e  d.ue  m  Uuie  Lad 

J9X%'"  **"y  reiiieHy  by  the  con.cion  law,  if  ihc  tenant  :n  tuiU  hadulithtu, 

1  it.iK  .liiw  ei.      ^**^'^  *'>'  what  law  is  ii,e  abtnatitm  ol  tenant  m  fa.Ic  a  d.lconi*m:^iJ  c 

J  a  K.  3. 4C.         i^t  this  (l.iy  to  il,e  ifiue  in  ta.le,  or  to  him  in  reveillon  or  rtniamaei  ? 

18  K.4.  3.  Whereunto  it  is  thus  aijlwered,  that  it  is  p.tmded  by  ibe  -  j.^_  l  i 

Y  I  R.^*  Auf      ^'"^^  ^^  '*^-  ^'  '^"^  *•  ^^  ^^"'^  conditioiiaUbus,  quod  nvn  io^f'^'l 
^Zi)  halttant  illi  quibus  ttnementum  fk  Jut  rtt  datum  poiijtutem  alifMndif 

fPo«.  3>6.  a.)     4<''      Upon  ihcfe  woidb  :he  fagts  ol  il.e  Lw  httve  conlhued  U«e  laid 
(S»d.  83.)  Act  accjording  to  the  rule  and  reulon  ot  the  comc*on  law,  and  ibat 

(AuL^iOi.)         j„   divers  ami  lundiy  variable  manneis.     For   lome  ahenalioos  of 

tenant  in  tjile,  they  have  ad.ud.cd  voydable  by  the  iHue  in  taile 
by  a^lion  only  :  fome  at  tha  election  ol  the  illue  in  taile  to  avoid  it 
by  a^hon,  entry,  or  claiiiie  :  fome  are  meerely  void  by  the  death  of 
the  tenant  in  taile  :  which  fevtrall  conllru<^hous  were  made  ujk)b 
the  fellc-fame  wordb  aforcfaid. 
IB  E. 3.1^.  "As  for  t'X-unple,  If  tenint  in  taile  make  a  feofTement  in  fec^ 

19  £.  3.  thib  drives  the  U]ue  in  taile  to  his  action,  which  is  called  in  law  a 
3*re.  4^8.  I)ifc(»ntiniunce  ;  and  this  conltruction  v/as  made,  for  that  at  the 
f*6  Air'sf  common  l.iW  the  feoflenient  (jf  an  abbot  or  bifhop,  or  of  the  huftcind 
rj  K.  V  feifed  in  the  right  of  his  wife,  did  worke  a  difcontinuance,  and  d:d 
lin'coii.  .30.  drive  the  fuccelTor  and  the  Wife  to  their  atftion,  and  forecloled 
•fl  t.  4.  3.  them  of  their  entrie :  and  as  the  entrie  of  the  ilVue  was  taken  away, 
t'l  E%  ^'^  fo  confcquently  of  them  in  reverlion  and  remainder.  AMo  if  an  ab. 
Vorrneclon,  47.  ^^^  biiiiop,  or  hufband  in  the  right  of  his  wite,  feifed  of  a  rent,  or 
h  IS  H.7.  of  any  other  inheritance  that  heth  in  grant,  had  aliened,  it  was  in 
3'l.  Oim.  4«6.  the  election  of  the  fucceUbr  or  wife  alter  the  death  of  her  bufbaiid 
Smiih  ^  Stuple-  to  claime  the  rent,  &c.  or  to  bring  un  action,  for  that  alie nut ;ou 
iSlico  83  )       ^'^  '^^^  worke  a  difcontinuance  ;  and  fo  it  is  by  conftru^ion  in  cafe 

of  tenant  in  taile.  Laftly,  if  the  abbot,  bilhop,  or  hufband,  hnd 
granted  a  rent  newly  created  out  of  the  land,  &c.  to  another  in 
fee,  this  had  utterly  ceafed  by  their  death  j  and  fo  it  is  alfo  by 

(I  too,  66.)       conftrudtion   in  cafe  of  tenant  in  taile.     So  as  thefe  words  {non 

kabent  pottjlattm  alienandi)  doe  worke    thefe    effe6ls»  riz.  as  to 

(PI0.4S7.)         lands,  that  a  feoffment  barreth  not  the  iflue,  &c.of  his  aftion,  but 

worke th  a  difcontinuance  to  barre  him  of  his  entrie  >  as  to  rents  or 
any  thing  in  cj/'c^  that  lie  in  grant,  that  the  laid  words  doe  take 
away  his  power  to  make  any  difcontinuance  :  as  to  rents,  &c,  newly 
created,  that  they  take  away  his  power  to  make  them  to  continue 
longer  than  during  liis  life. 

But  there  is  a  diverfitie  betweenc  an  alienation  working  a  dif- 
continuance of  an  eftate  which  taketh  away  im  entrie,  and  an  alie- 
nation working,  diverting  or  difplacing  of  eftates  which  taketh  away 
no  entry.  As  if  there  be  tenant  for  life,  the  remainder  to  i^i  i*^ 
Uilf,  the  remainder  to  B.  in  fee,  if  tenant  for  life  doth  aliea  in  K^ 
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this  doth  dived  and  difplace  the  reroaioders,  hut  worketh  no  diT- 
continuiince.  And  therein  it  is  to  he  obfen'ed,  that  to  everie 
difcontmuonce  there  is  nec^lfary  a  dlvefting,  or  difplacing  of  the 
ei^ate,  and  ruining  the  fame  to  a  right :  for  if  it  be  not  turned  to 
a  right,  they  that  have  the  eftate  cannot  be  driven  to  an  adlion. 
And  that  is  the'  reafon  that  fuch  inheritances  as  lie  in  grant,  cannot 
by  grant  he  difcontinued,  becaufe  fuch  a  grant  diveAeth  no  eAate» 
hut  pali'eth  onely  that  which  he  may  lawfully  grant,  and  fo  the  .  ' 
eilate  itfelfe  doth  defcend,  revert,  or  remaine,  as  (hall  be  faid  here- 
after in  this  Chapter. 

A,  maketh  a  gift  in  taile  to  B,  who  maketh  a  gift  in  taile  to  C. 
C.  maketh  a  feoHment  in  fee  and  dieth  without  iH'ue,  B.  hath  iilue 
and  dieth,  the  iff'ue  of  B.  fhall  enter;  for  albeit  the  feoffment  of  C. 
did  difcontinue  the  reverfion  of  the  fee  fimple  -which  B.  hath  gained 
upon  the  eftate  taile  made  to  C  yet  could  it  not  difcontinue  the  (lOEep.  91> 
right  of  intaile  which  B.  had,  which  was  difcontinued  before  :  and 
therefore  when  C.  died  without  ilTue,  then  did  the  difcontiiiu^ce 
of  the  eflate  taile  of  B.  which  paffed  by  his  liverie,  ceafe,  and  con-  ^  ' 
fequently  the  entric  of  the  ilVue  of  B.  lawfull ;  which  cafe  may  open, 
the  reafon  of  many  other  cafes. 

Alfo  note,  that  a  difcontinuance  made  by  the  hufband  did  take 
away  the  entrie  only  of  the  wife  and  her  heires  by  the  coihmon 
law,  and  not  of  any  other  which  claimed  by  title  paramount  above 
the  difcontinuance.  •  As  if  lands  had  beene  given  to  the  huiband 
and  wife,  and  to  a  third  perfon,  and  to  their  heires^  and  the  hufn 
band  had  made  a  feolTment  in  fee,  this  had  beene  a  difcontinuance 
of  the  one  moitie,  and  a  diifeifm  of  the  other  moitie :  if  the  huf- 
band  had  died,  and  then  the  wife  had  died,  the  fui'vivor  fhould 
have  entred  into  the  whole,  for  hee  claimed  not  under  the  difcon- 
tinuance, but  by  title  paramount  from  the  tirll  feoffor ;  and  feeing 
the  right  by  law  doth  fiirvive,  the  law  doth  givfc  him  a  remedie  ta 
take  advantage  thereof  by  entry,  for  otlier  remedie  for  that  moi^i^ 
be  could  not  have. 

**  i«r,  Qufct  taik"    And  (o  it  is  of  an  eftate  hx  lifc^ 


S^a,  598. 


TTEMf  fi  tenant  en   taile  foit 

dijijeilief  et  il  reieffa  per  fon  fait 

To  Q       -[O,  ie  difjeifor  et  a  Jet  tieires 
L325.  a.J  ^^^^  ^^  ^^^^  Uquel  U  ad  en 

meffne  Jes  tenements,  ceo  uefl  pas  dij'-x 
continuancej pur  ceo  que  riendellroit 
pajja  at  difjhforj'ohqae  pur  tcrme  de 
vie  del  tenant  e»  le  taile  que  Jijt  l& 
releaje,  S$c^ 


A  LSO,  if  tenant  in  taile  b«  dlf* 
^^  reifed,and  he  releafe  bv  his  deed 
to  the  diirciibnr  and  to  his  heires  all  * 
the  right  which  he  hath  in  ihe  lame 
tenements,  this  is  no  difcontinaance, 
for  that  nothing  of  the  right  pail'etti 
to  the  dilfeifor,  bnt  for  terme  of  the 
life  of  tenant  in  taile  v\  hich  luaJo  tuQ- 
rcleale,  8^c. 


Y  i 


lib.  3*  Cap.  11.     Of  DifcoQtinoaoce.     SeSu  599— *601. 


(t^^kA.) 


Sea,  599. 


-♦'^   k  iaiU,  Jee  fimple  paja  j 


I  TlUT  hy  the  feoflineat  of  tenant 

_     ftr  in  laile,  tee  fimple  iiafleib  by  the 

mefmelefet^ementperjorceie  Imric  bane  feoffment  by  force  of  the  livens 

dc  fdfin,  4ro  of  feUin j  tie. 


Sea.  600. 


Jl^B5  perforce  i*uH  rekafe  tin 
V  pojfcra  jorfque  le  droit  que  U 
poet  layaiment  et  droititralme^t  re- 
kJeTjJatu  lejfde  ou  damage  a$  auterz 
perfom  queux  eai  averont  droit  apreg 
Jon  deceaje,  ifc^  ^iut  it  ^  graund 
dherfity  perepter  mnfeofftment  d*un 
tenant  «if  le  taiUj  et  9i9  r^Jefait 
^  tenant  en  le  taiU^ 


O 


13  UT  by  fqcceof  afele«fenod»ing 
^^  (ball  pafle  but  the  right  which  he 
may  lawfully  and  rigbnttlly  releale, 
without  hurt  or  danima^  to  othn* 
perfons  who  (hoU  have  Jij^hx  therein 
after  his  deceafe,  &c.  So  there  ia 
great  diverfitie  betueene  a  feofle- 
ment  of  tenant  in  taiie,  and  a  releal« 
imtde  by  tenant  in  taile. 


UR  author  kaTixig  put  exacnpkf  of  ellates  n^tding  by  traof'* 
mutation  of  ap  eftate  diA  pofle^Jon.  doth  in  this  and  tb«  two 
Sedioos  folk) wing  put  a  diverfitie  betwe^ne  a  feoflfment  and  a  re- 
leafe  or  confinnatiou  of  a  bare  ri^t :  (or  it  is  a  ifule  m  Liw^  that 
the  di0eii«e  or  any  other  that  bath  a  right  ou^  by  bi^  rdeafe  or 
confirmation,  cannot  make  any  diTcontinuaace,  b^caofe  nothing  cai^ 
IMiiTe  thereby  but  that  which  may  lawfully  pafle.  Bat  oCberwifeU 
is  of  a  feoffment  in  refjpeA  of  the  liverie  of  feifin,  for  that  it  b  the 
/|i£jSiC^<:)  ^'^  folemne  and  conmion  <aTarance  in  the  country,  and  to  be 

maintained  for  the  common  quiet  of  the  realme :  and  by  the  feoff- 
ment the  freehold  (which  is  fo  much  efteemed  in  law)  doth  paflc  by 
(lyeo  liverie  Xo  the  feoffee,  and  by  the  releafe  a  bare  ri^t^ 


19  £.  4. 11. 
JIH.4.8. 
tl  H.  6.  oS. 


Sea.  601, 


Ml'. 


U  eft  diif  queJUe-  tenant 
en  taile  en  ceji  ca$.releffa  afon. 
et  oblige  iug<et  fes  heires  a 
g^rrantHt  *  et  mQn^,  et  cejt  gar* 
rantjf  difcendifi  a /on  ijite,  f  eeo  eft 
difcontinuance  per  wufe  dfiM  $or'^ 
rantie  %* 

9  6fr.  added  L,  and  M.  and  Kob, 
1 4mjiw  uddcd  U  andM.  and  Rqh« 


]^UT  it  is  faid,  that  if  ihe  UfUfn 
^^  in  taik  in  this  cafe  re(eafe  to  hia 
difleilbry  and  bind  him  and  his  heires 
to  warrantie,  and  dieth,  and  this 
wamuitie  defceqd  to  his  ifluet  ^bis 
is  a  difcontinofmp^  b^  reafoq  of  ^e 
warranties 

I  fifr.  added  l#  sod  M4  and  Rob. 


THE 


Lib.  3, 


Of  Difcontinuance«         $ed«  603,  60% 


n^  H  £  reafon  wby^be  additioo  of  the  warrantic  in  thh  cale  nak* 

etB  a  difcontinuance»  is  that  which  hath  be«n«  faid,  viz*  If  ibe 

KToe  in  taile  fhonld  enter,  the  warrantie  (which  is  io  much  favonred 

Tnn^    h]^^  ^^^^^  fliould  be  deftroved :  and  therefore  to  the  end  that 

W      •     J  ifaffets  in  fee  fimple  doe  defcend,  he  to  whom  the  releafe  i^ 

made,  may  plead  the  fsime,  and  barre  ihe  demandant :  by  whicl^ 

meanea  all  fights  and  advantages  are  faved.     And  that  1  may  note 

it  once  for  all,  an  {il  ^  dit)  with  litiUtm  \sk  as  jjpmA  ^^  &  cQMc^lfiiim 

in  a  booke  cafe. 


S  B.  4.  9. 

ff  ILS. 
Difcon.  50. 
U  E.  4. 11. 
tl  H^  7.  9. 
43  E.  5.8. 
15 B.  4.  lit.. 
OifcoQ.  SO. 
Vi.  Sea.  596. 
60%.  697.  659^ 
(3  Rep.  85.) 
(PDii.633r,633.> 


Sea,  602. 


^  fafi^^i  eifafemie moruft, etpuis  ^^ 
il  preiU  atUerJemef  et  teuementsjbnt 
donet  a  hy  et  afajecondfemey  et  a 
les  heire$  de  hur  deux  corps  engen- 
dreSf  et  i/$  ont  ijjue  un  auterjits,  et  le 
fecondfeme  H^or^y  etpuis  it  tenant, 
en  le  taile  e/i  difjei^e^  et  il  reUffii  al 
diffeifor  tout  fin  droiif  S^c.  et  oblige 
lay  etfes  heires  a  le  garraniie,  Src.  et 
deviay  ceo  iCefl  pas  difcontinuance  al 
ijjiie  en  le  taile  per  le  fecond  feme, 
mes  ilpoit  Itien  enter  ^  pur  ceo  que 
le  garrantie  difoehdijl  a  Jon  eigne 
frere  quefon  pier  avoitper  U  primer 
feme,  ||  4c, 


UT  if  a  man  hath  ifliie  a  fonne 
by  his  wife,  and  his  wife  dietli^ 
and  after  liee  taketh  another  wife, 
and  tenements  are  given  to  him  aAd 
to  his  fecond  wife,  and  to  the  beire» 
of  their  two  bodies  engendred,  and 
they  have  ifiue  another  fonne,  and 
the  fecond  wife  dietb,  and  after  the^ 
tenant  in  taile  is  diiTeifed,  and  hee 
releafe  to  the  dilfeil'or  aii  his  rights 
&c.  and  bind  him  and  his  heires  to 
warrantie,  &c.  and  die,  this  isToo  dif- 
continuaiK!e  to  the  iiiue  in  taile  bt 
the  fecond  wife,  but  he  m^y  well 
enter,  for  that  the  warrantie  defcend* 
eth  to  bis  elder  brother  which  big 
father  had  by  the  firlt  wife,  8cc. 


Sea.  603. 


(8  lUp.  86.) 


l/*  ff  mejke  le  manner  eft,  to^  tene^ 
'^  ments  font  difcendahle  a  le  Jits 
puifnefolonques  le  cufiome  de  Burgh 
-Kw^/t/*,  qtieu^font  entailes,6ic.  et  k 
tenant  e^  le  taile  ad  deux  fits,  et  eft 
djlpnfte,  et  il  paleffa  afon  dijffltijbr  to^t 
foH  araU  oveigarrantiK^ifc*  et  moruft, 

^  U  pHifneJits  poit  enter  fw  l^  difeifor, 
nieni  -obftani.  leMftaniie^  pur  ceo  que 
It  garrantie  difcendift  al  eigne  Jits: 

r  1  car  touts  /aits  k  garrantie 

p29-  ^*\dif:€nderatictlyi^q^eftki^ 
fer  le  coifsmon  %• 


IN  the  fame  manner  ia  it,  where 
lands  are  defcendible  to  tlie 
youngeft  fonne  after  the  cuftome  of 
Purrough-Englithy  which  are  en- 
tayled,  kc  and  the  tenaunt  in  taile 
h^th  two  fonnea,  and  is  diifeifed,  and 
he  releafeth  to  hjs  difleifour  all  bis 
ri^t  with  warrantie,  8cc.  and  dietb, 
the  yoaiif^er  fonne  may  enter  upon 
the  difleifor,  nptwithiianding  tii6' 
warranty,  for  that  the  warr^tie  de- 
fcendetb  to  the  elder  fon :  for  al  wayes 
^he  warrantie  (hall  defcend  to  him 
"who  is  heire  by  the  cominoQ  law. 


|tf/,addcdZfaAaM.«MlK«l|i  |tf^.aoiiiiI^attdH»or}Uk 


BY 


Lib.  3.  Cap.  11.        Of  Difcontinuance. 


Sea.  604^ 


13  H-  4. 

19  R.  ?. 
(fsirrifitie  100, 


"D  Y  thefe  two  examples  in  this  and  the  Section  next  foUowingy. 
it  appcarcth  that  a  wuirrantie  bein^  adJed  to  a  releafe  or  con* 
finn  itiiiu,  and  defcending  upon  hini  that  right  bath  to  the  Linds» 
maketh  a  difcontinuance  ;  otherWife  it  is  oui  of  the  leLifoa  of  the 
l^w,  and  worketh  no  difcontinuance,  if  the  warfautie  defcendeik 
upon  another. 

"  Ore  gar  rant  ie^  Src.^  Here  is  implied  that  he  doth  binde  him 
and  his  henes  to  warrant  to  the  releafee  and  his  heires. 

**  Touts  foifs  ie  garrantie  (fi/cemlyi  fur  It  heire  at  common  leyj^ 
Tiiis  is  a  maxinie  of  the  common  law,  and  hereof  more  ihall  be 
faid  in  thfe  Chapter  of  \Varro.n:ie,  Std'wne  718.  735,  736,  737* 
fo  as  it  is  not  the  warranrie  only  tliat  niaketh  ailifcontmuance,  Lttt 
the  warrautie  and  the  difcent  upon  him  that  right  hath  together. 


Seel.  604, 


TTEM,  fi  un  abbefoit  dijjeijie,  et 
"^  if  rekjja  a  te  dijjeijor  ovejquegar^ 
Tfjutiej  cea  nejt  pas  difconUnuance  a 
JonJuci'elfor,pur  ceo  que  rien  pc/jjaper 
eel  reieus  Jofjqae  le  droit  ,que  ii  ad 
da  rant  te  tempi  que  il  cjt  abbe,  et  U 
ganantie  eji  apue  per  Jon  priiation, 
vuperj'a  mort. 


ALSO,  if  an  abbot  be  dilTeired^ 
aiid  liee  releaieth  to  the  dillcifor 
with  narrantie,  this  is  uo  diiconti^ 
nuance  to  his  luccellor^  becaufe  no^ 
thing  pailetb  by  this  releafe  but  the 
right  which  bee  hath  during  tiie  time 
that  he  is  abbot,  and  the  warrdntic 
is  expired  by  his  privu^tion,  or  by 
his  death. 


(5  Rep.  73.)       nr il  E  reafon  liereof  yeelded  by  Littleton  is,  for  that  the  warrantie^ 

is  expired  by  his  privation  or  death. 

♦*  Per /on  privatidn,  ou  per  fa  mort"  '  Note,  that  privation  is 
here  relembied  to  death,  and  lo  is  tranflation  alfo.  Wherem  thia 
di\erlitie  iswoithyot  oulervation,  that  when  a  biHiop,  &c.  make 
s^a  eftiite,  Icule,  grant  of  a  reul-charge,  warranty,  or  any  other  -dtt 
wliich  may  tend  to  the  diminution  ot  the  revenues  ot  ilic  bi(liop« 
ricke,  &c.  which  lhouId'm<*intaine  the  fucceilbr^  there  the  pnvation 

VideWKS.l6.  or  tfanllation  ot  the  bi(hop,  &c.  is  all  one  with  his  death.     But 

(Am.  3')0  o.;      where   the  biHiop  is   patron  and  ordinary,  and  confiimeth  a  leaie. 

^Dycr.  '^(3.)      jjj^e  i,y  ji,e  p^irion  without  the  deane  and  chapter,  and  iiftcr  the 

paflon  dteth,  and  the  bifhop  coUateth  another,  and  then  is  tranf- 
L;ted,  yet  his  continuation  lemameth  good ;  tor  the  revenues  that 
are  to  maintjiine  the  luccellbr  are  not  thereby  dimmifliied.     And 

rm]29E..1. 16.  ti)e  like  diveiiitie  doth  hold  incaleof  reQi^oation,  aotwith(landin|j^ 

tit.  garraat.  9^.  [m]  txie  duthoriue  to  the  contrary. 


Lib.  3. 


Of  Difcontinuance.     ..  Se6l.  605—60/. 


Se6l.  605. 


TTEMy  fi  home  felfie  en  droit  fa      ALSO,  if  a  man  feifed  in  the  ri'rht 
^  feme  ejl  (lifjeifw,  et  il  rehgb,^  6fc.    ^^  of  his  wife  ^  be  dlHeifed,  and  he 

DO  difcontinuunce  to  the  wrfe,  if 
fliee  furvivoih  her  hulband,  but  chat 
flie  may  enter,  &.c.    Caufa  patet. 


ore  ganantie,  ceo  rie/i  pas  difcon- 
tinaance  a  /afeme^fi  el ftuvefqui/tfon 
baron,  mes  que  el  poit  etUer,  inc. 
Caaia  patet. 


np  HIS  is  evident,  unlefle  the  wife  be  heire  to  the  hufbdnd  (as 
by  law  (lie  niay  be)»  aud  then  it  is  a  difcontinuuuce  for  the  caufo. 
afore  iaid. 


[3-29-  b.] 


/ 


Sea.  606. 


(iSaund.  201.) 


TEMy  fi  tenant  en  taile  de  cer^ 
taine  terre  leffa  Tnefrne  la  terre  a  un 
outer  pur  terme  dcs  ans,  perforce  de 
quelle  lejjee  en  eit  pofjejjioh,  en  quel 
pqffeffion  le  tenant  en  t  ail e  per  f on  fait 
Telejj'a  tout  le  droit  que  il  avoit  en 
fnejme  le  terre,  a  aver  et  tener  a  le 
ie/Jee  et  afes  heires  a  touts  jours ;  ceo 
u^eji  pas  difcontinuance,  rnes  apres  le 
deceaje  le  tenant  en  taile,  fon  i(jue 
poit  bien  enter,  pur  ceo  que  per  tiel 
release  riens  pajja  forfque  pur  terme 
de  *  la  vie  de  le  tenant  en  le  taile* 


ALSO,  if  tenant  in  tayle  of  cer- 
^*^^  taine  land  letteth  the  fame  land 
to  another  for  terme  of  veares,  by 
force  whereof  the  Jed'ee  hath  thereof 
poflellion,  in  whofe  poifeliion  the  te- 
nant in  tayle  by  his  deed  relealeth 
all  the  right  that  he  hathm  the  fame 
land,  to  have  and  to  hold  to  the  leirec 
and  to  his  heires  forever;  this  is  no 
difcontinuance,  but  after  the  deceafe 
of  the  tenant  in  tayle,  his  ilfue  may 
well  enter,  becaulc  by  fuch  reieaie 
nothing  pafl'eth  but  for  terme  of  the 
life  of  the  tenant  in  tayle« 


^^  f^AR  per  tiel  rekas  riens  pajfd*'     Here  is  one  of  the  n 
of  the  common  law  reliearled  by  our  author,  whereof 
put  divers  examples  hereafter. 


Here  is  one  of  the  maximes 

he  doth 


Sea.  607. 


(3  Rep.  85.  b.) 


7^  N  meftne  le  manner  ejl,  fi  le  te- 
nant  en  le  taile  coiifirma  iejlute 
le  lefjee  pur  terme  des  ant,  a  aver  et 
ttuer  a  luy  et  afes  heires,  ceo  nejt  pas 
difcontinuance,  pur  ceo  que  riens  pajjii 
per  tiel  confirmation  forfque  I  'ejlute 
que  le  tenant  en  le  taile  avoii  pur 
terme  defa  vie,  t^c. 


T  N  the  fame  manner  it  is,  if  the 
tenant  in  tayle  confirme  the  eftate 
of  the  leflee  for  yeares,  to  have  and 
to  hold  to  him  and  to  his  heires, 
this  is  no  difcontinuance,  for  that 
nothing  pafleth  by  fuch  confirma- 
tion but  the  eftate  which  the  tenant 
in  tayle  hath  for  terme  of  bis  life,  &c. 


•  la^fig,  L.  tid  M.  and  Roh. 


«  RIENS 


Lib.  3.  Cap.  11. 

(Am.  3$8.) 


Of  Difcontinuance.       SeA.  608,  609. 


"  R^^^.^  ^^  P^^  ^^^  con^mftf/ion,"'     Here  it  anotbrr  of  the 
maximes  of   the  common  law  rehearfed  by  our  attthor^ 
whereof  he  putteth  examples  hereafter. 
More  (hall  be  faid  hereof  m  the  next  Sediou  following. 


Sea.  608. 


TTEMf  fi  tenant  en  taile  &pres 
'*'  tiel  teas  gmfUa  le  reverfion  en  fee 
per  fim  fait  a  auter^  et  voile  que  apre$ 
iejerniejhie,  que  mefnie  te  terre  re- 
maindroii  a  le  grantee  et  afu  beires 
n  touts  jourti  et  le  tenant  a  terme 
d'ans  attwrnaj  ceo  n*eft  pas  difcon-^ 
tinuance.  Car  tiets  cliofes  qutttx-paf- 
font  en  tiels  cafes  de  tenant  en  le  taiie 
tantfolement  per  voy  de  grauntf  ou 
per  confirmation^  ou  per  tiel  rcleafe, 
rien  poit  paffer  pur f aire  eftate  a  celuy 
a  que  tiel  grauntf  ou  confirmation^ 
ou  releafCf  eft  fait,  forfque  ceo  que 
le  tenant  en  taile  poit  droiturelment 
faircy  •  et  ceo  n'eft  forfque  pur  terme 
defa  r/e,  ^c. 


A  LSOy  if  tenant  in  taile  after  fnch 
'^^  leafe  grant  the  re?er{ion  in  fee 
by  his  deed  to  another,  and  p  ^ 

willeth  that  after  the  tcrinc  L330.  a.J 
ended,  that  tbe  fame  land  ihnll  re- 
maine  to  tbe  grantee  and  his  beires 
for  ever,  and  the  tenant  for  yeares 
attorne,  this  is  no  dlfcontinuance. 
For  fuch  things  which  paffe  in  fuch 
cafes  of  tenant  in  taiie  only  by  way 
of  grant,  or  by  confirmation,  or  by 
fucb  rcleafe,  nothing  can  paiTe  to 
make  an  eftate  to  him  to  whom  fucb 
p:rant,  or  confirmation,  or  releafe, 
IS  made,  but  that  which  tbe  tenant 
in  taile  may  rigbtfiiUy  make,  and 
thia  is  but  for  tenne  of  bis  life. 


(AQt.f5l.  b.) 


Sea.  609, 


r^AR  fijeo  lejfa  terre  a  un  home 
^  pur  icrme  defa  rw,  i^x.  et  le  te- 
nant a  tenne  de  vie  lejj'e  mefme  la 
terre  a  un  auter  pur  terme  aes  aw5, 
ifc.  et  puis  mon  tenant  a  tenne  de  vie 
graunta  le  reverfion  a  un  auter  enfte^ 
et  le  tenant  a  terme  des  ans  atturna^ 
en  cefi  cafe  le  grantee  f  /iW  en  U 
franktenenient  fotfque  %  eftate  pur 
terme  de  viefon  guinntor,  6^c,  etjea 
que  fuis  en  le  reverfion  defee  fimple^ 
ne  puijje  cnler  per  force  de  eel  grant 
del  r£ve/fiun  ft  it  per  mon  tenant  a 
terme  devie,  pur '  eo  que  pet  tiel  grant 
mon  reverfion  nejt  pas  difontinue, 
mes  tout  temps  demai  t  a  inoy,  ftcome 
il  fuit  adevantf  ni^'ut  objiant'tiel 
grant  del  reveifion  J  ait  al  grantee,  a 
iujf  et  a  fes  hei.  eSfisc^  pur  ceo  que 

ntn» 


TpOR  if  I  lett  land  to  a  man  for 
^  terme  of  bis  life,  &c.  and  tbe 
tenant  for  life  letteth  the  fame  land 
to  another  for  terme  of  years,  &c^ 
and  atter  my  tenant  for  life  grant 
the  reverfion  to  another  in  fee» 
and  the  tenant  for  yeares  attorne, 
in  this  cafe  the  grantee  bath  in  tbe 
freehold  but  an  eliate  for  terme  of 
the  life  of  his  grantor,  &c.'  and  I 
which  am  in  the  reverfion  of  tbe  fee 
fimple  m9.y  not  enter  by  force  of 
this  grant  of  tbe  reverfion  made  by 
my  tenant  for  life,  for  that  by  fucb 
grant  mv  reverfion  is  not  difcon^. 
^  tinued,  but  alwayes  remaines  unto 
me,  as  it  was  before,  notwitbftand«i 
iog  fucb  grant  of  tbe  reverfioa 
made  to  tbe  grantee^  to  him  and  ta 

bis 


*  et  ess  a*^->^c.  tfi,  L.  and  Mt  aqd        f  tftd^-^iidt,  L.  tnd  M.  and  Rob. 
Kob.  \  t^ats  not  in  Lj  andM.  nor Rolw 


Lib.  3* 


Of  Difcontinaance.         Seft;  6 1 0,  ($  1 1  .^ 


riem  paffa  per  force  de  tiel  grants    his  heires.    See.    becaufe  notbiog 

forfqueefiatt  que  te  grantor  avoit,    pafled  by  force  of  fuch  grant,  but 

4rc.  the  eftate  wbich  the  graator  hath. 

&c.  (1) 


[33a  bj 


£ 


Sea.  610. 


(Ant  3tB^i9.) 


N  mrftne  le  maner  eft^  fi  le  tenant 
a  terme  de  vie  pcrfon  Jkit  con^ 
firmt  tej^ate  fon  lejfee  pur  terme  des 
anst  a  aver  et  tener  a  Iwf  ei  a  fes 
heireSf  ou  rekffa  a  Jon  ieffee  et  a  fes 
heires^  uncore  le  l^e  a  terme  d^ans 
fiad  ejlateforfque  pur  terme  de  vie  de 
ie  tenant  a  terme  de  vie,  Sfc* 


T  N  the  fame  manner  is  it,  if  tenant 
for  tkrme  of  life  by  his  deed  .con- 
firme^  Che  eitate  ot  his  leflee  for 
yearesy  to  have  and  to  hold  to  him 
and  bis  heires,  or  rdeafe  to  his  leilee 
and  his  beires,  yet  the  leflee  for 
yeares  bath  an  eiiate  but  for  terme  of 
the  life  of  the  tenant  fox  life,  8u>. 


*^  r^AR  tieU  ckofis  que  jMffiht  entiels  ettfe$  de  tenant  en  le  taile^ 
JjfC."  Here  is  rehearfed  another  ancient  niaxime  of  the  com- 
mon law  touching  grants  ;  and  hereby  it  appeareth  that  a  teoff* 
ment  in  fee  (albeit  it  be  by  parol)  is  of  a  greater  operation  and 
eiliniation  in  law,  than  a  grant  of  a  revei-fion  by  deed,  though  it 
be  inrolled,  and  attornement  of  the  leflee  for  yeares  of  a  releafe, 
or  a  continnation  by  deed,  for  the  reafons  aforefaid.  And  this  is 
manifefled  by  the  examples  which  our  author  here  in  thefe  three 
Se^ions  putteth. 


Sea.  611. 


JLTES  auterment  efi  quant  tenant 
a  temui  de  vie  fait  uufeoj^'ment 
en  fee f  car  per  tiel  feoffment  le  fee 
fimple  pafja.  Car  tenant  a  terme 
d^am  pcit  f aire  feoff  ment  en  /ee,  et 
^erfoHfei^ment  lefeejimplepajjera, 
tt  umore  tl  i^avoit  al  temps  delfeoff-^ 
fneni  fait  forfque  efiate  pur  terme 
d!an9y  4rc. 


"D  UT  otherwife  it  is  when  tenant 
^^  for  life  maketh  a  feoffment  in 
fee,  for  by  fuch  a  feoffment  the  fee 
iimple  pniieib.  For  tenant  for  yearei 
may  make  a  feoffment  in  fee,  and 
by  his  feolfmcnt  the  fee  fimpFe  fliall 
paile^  and  yet  he  had  at  the  time  of 
the  feoffment  made  but  an  eflate  for 
terme  of  yeares,  Scc-^i) 


^  yOKSClXJZ   ffiaie  pur  terme  d'ans,  4-c/'    Here  it  is  im-  (Poft.S67.a.) 

plied,  that  albeit  the  feoffment  made  by  lelTce  for  yeares 
be  a  feofTment  between  the  feoffor  and  feoffee,  and  that  by  this 
feoffment  the  fee  fmiple  poffeth  by  force  of  the  livery,  yet  is  it  a 
dtfleirm  to  the  leflbr*  And  here  it  is  worthy  to  be  obferved,  that 
our  author  faith,  that  tenant  for  terme  of  yeares  may  make  a  feo& 
D^ent ;  whereupon  it  followeth,  that  the  feoffor  may  thereunto  an* 
|tex  a  warramie,  whereupon  the  feofee  mar  vouch  him :  but  of  this 
jou  ihaU  reade  more  in  the  Chapter  of  Warranties,  Se^  dpi. 


(t)  [See  M«e#i4.1 


[330.  b.] 

(x)[SeeN0t^2S5.] 


Lib*  5.  Cap.  1 1.     Of  t)ifcOntinuancc*        SeA.  613,  6 1 9. 


Se6t.  6li2. 


TTEMy  ft  tenant  enJe  faifegranfa 
•^  foH  terre  a  an  auter  pur  terme  de 
tie  de  mejme  le  tenant  en  taile,  et 
iivier  a  higjeil'n,  &c.  et  apresperfon 
fait  iJ  retejifO  a  le  tenant  et  ajes  heires 
tout  le  droit  que  il  avoyt  en  mefme  la 
terre '^  en  ceft  cos  Vejiatedel  tenant 
de  la  terre  n'efi  pas  enlarge  perforce 
de  tiel  releasy  pur  ceo  que  quant  le 
terwnt  avoit  I'eftate  en  le  terre  pur 
ieinte  de  vie  de  le  tenant  en  le  taile^ 
donque  il  avoit  tout  le  droit  que  le 
tenant  en  le  taile  puiffoit  drotturel^ 
ment  gidnter  ou  relej/er:  •  ijfint  que 
per  tiel  releai  nu^  dioit  pf{ffdj  entant 
yuefon  droit Juit  ak  adevant. 


A  L  ^  0,  if  tenant  In  taile  grant  hU 
'*^  land  ro  another  for  tefme  of  the 
life  of  the  faid  tenant  in  taile,  and 
deKver  to  hini  feifin,  &c.  and  after 
by  his  deed  hee  releafeth  to  the  te- 
nant and  to  his  heires  all  the  ^  ^ 
right  which  hee  hath  in  the  l33^-  ^-J 
fame  land  ;  in  this  cafe  the  eftate  of 
the  teount  of  the  land  is  not  enlarged 
by  force  of  fuch  releafe,  for  that 
when  the  tenant  1  ad  the  eit^te  in 
the  land  for  terme  of  the  life  of  the 
tenant  in  taile,  hee  had  then  all  the 
right  which  tenant  in  taile  conld 
rightfully  grant  or  releafe:  foasby 
this  releale  no  right  paflTelh,  inal- 
much  as  bis  right  was  gone  betore. 


(i  $aun<L  f  6. 
3  fte|>.  S4.) 


Sea.  f)13. 


TTEM^  ft  tenant  en  h  taile  per 
fan  fait  grant  a  tin  auter  tout  Jon 


ejiate  que  il  avoit  en  les  tenements  a 
/uq  tnites,  a  aver  et  tener  tout  Jbn 
ejfate  al  auter y  et  a  fes  heires  a  touts 
JourSf  et  delivera  a  lui/  feifin  accor^ 
dant ;  en  ceji  cas  le  tenant  a  que  fa- 
lienation  fuitfnit^  iCad  auter  ejiate 
'  fo^Jq'^^  P^^*  temic  de  vie  del  tenant 
en  taile.  Et  ijjint  il  poit  bicn  ejire 
prove,  que  le  tenant  en  taile  ne  poit 
pfisgrcunter  ne  alienery  nffaire  ujcun 
droiturcl  ejiate  de  J'ranktenement  a 
auter  perjon,  fofque  pur  terme  deja 
vie  detnefnCf  S^c. 


A  LSO,  if  tenant  In  taile  by  hi« 
deed  grant  to  another  afl  his 
eftaie  which  hee  hath  in  the  ten e* 
mcnts  to  him  entailed^  to  have  and 
to  hold  all  his  eftate  to  the  other, 
and  to  his  heires  for  ever,  and  deli- 
ver to  him  feifin  accordingly;  in 
this  cafe  the  tenfintao  whom  the 
alienation  was  made  hiith  no  other 
eftate  but  for  terme  of  the  life  o{, 
tenant  in  taile.  And  fo  it  may  bee 
well  proved  that  tenant  in  taile  can- 
not grant  nor  alien,  nor  make  any 
rightful!  eftate  of  freehold  to  another 
perfon,  but  for  terme  of  his  owne 
life  only,  &c.  (i) 


(T*oft.  542.  b. 
^4.>.  a. 
Aut.  265.  b.) 


13  H.  7.  10.  0* 

Brooke 
Releafe,  95. 


'T^II  E  meaning  of  Ijttldon  in  both  thefe  cafes,  in  this  and  in  the 
StM^tion  next  preceding  is,  that  having  regard  to  the  ilTue  ii| 
taile,  and  to  them  in  rcveifiou  or  remainder,  tenant  in  taile  cannot 
Ltwfully  make  a  greater  ellutc  than  for  terme  of  his  life  j  and 
therefore  this  releafe  or  grant  is  no  difcontiuuauce.  But  in  regard 
of  hiinlelfe,  this  releafe  or  grant  leavcth  no  reverfioo  in  biip»  bu^ 
puts  the  fanke  inabeiance,  fo  as  after  this  releafe  or  grant  made  he 
iholl  lyoi  have  any  a^tiou  of  wafte,  &Ct 

"  Grar4 


*  f0c,  added  L.  and  M.  and  V^dti, 


(i)  [Secrete  »?^.] 


Lib.  ^. 


Of  DifcontlimaHce** 


•Seat.  6 1 4. 


"  Grant  toutfrn  cfiaie,**  Vid.  Sefi.  650.  Aftion  of  waftc,  ^c; 
there  is  implied  that  he  fhall  not  enter  for  a  forfeiture,  if  after  the 
releafte  or  grant  the  leflec  maketh  a  feoflfnient  in  fee. 


Se6l,  614. 


/^^  R  fijeo  done  terre  a  un  home 
^  en  taile,favnnt  le  reverfion  a  moi/y 
€i  puis  le  tenant  en  le  taiie  ettfeqffa 
un  outer  en  Jee^  le  feoffee  n'ad  pas 
droiturel  ejiatc  en  les  tenements  pnr 
deux  canjes.  Un  efty  pur  ceo  que  per 
tiel feoffment  ma  reverfion  efi  difcon- 
iinue^  le  quel  ejl  a  tort  fail,  et  nemy 
a  droit  /ait.  Un  outer  caufe  eji^  Ji 
le  tefuint  en  taile  moruji,  etfon  iffue 
faiji  briefe  de  formedon  envers  le 
feoffee^  le  briefe  dirra,  et  auxy  le 
county  i^c.  qtie  lefeojfee  a  tort  luy  rfe- 
fvrce^  &c,  fergo  s'il  a  tort  luy  deforce^ 
4fc.  tin  ad  pas  droiturel  ejiate% 


H 


■pOR  if  I  give  land  to  a  man  b  , 
■^  taile,  laving  the  revcM'tion  to  my 
felfe,  and  after  the  tenant  in  taile 
enfeofFcth  another  in  fee,  the  feotTee 
-  hath  no  rightfull  eftate  in  the  tene- 
ments for  two  caufes.  One  is,  for 
that  by  fnch  feoffment  ray  reverfion 
is  difcontinued,  the  which  is  a  wrong 
and  not  a'  rightfull  aft.  Another 
caufe  i«,  if  the  tenant  in  taile  dieth, 
and  his  iHue  bring  aw  rit  of  formedon 
ngaind  the  feoffee,  the  writ  and  alio' 
the  declaration  fliall  fay,  &c.  that 
tlie  feoffee  by  wrong  him  deforces, 
&c.  Errro  if  he  dcforceth  him  by 
wrong,  lie  hath  no  right  eflate. 


ERE  Littleton  provcth,  that  the  feoffee  of  tenant  in  taile  hath 
no  rightfull  eltate,  having  refpe^l  to  two  perfons  ;  the  one  is  (F.  N.  B.  fill. 
r       T     L.  T  to  the  donor,  whofe  reverlion  is  divefted  and  difplaced ;  and  b.) 
133**  "•-!  the  other  to  the  iiiUe  in  taile,  who  is  driven  to  his  action  to  ^ 

recover  bis  right. 

"  A  tort  luy  deforced    [«]  Deforciare  is  a  word  of  art,  and  can-  r„]  Rraft.  IL4. 
fwt  be  exprefl'ed  by  any  other  word ;  for  it  fignifieth,  to  with  hold  lol.  238.    Flet. 
lands  or  icuenieuts  from  the  right  owner;  hi  which  cafe  either  tl.e   iib. 5. cap,  \U 
entrie  of  the  right  owner  is  taken  away,  or  the  deforceor  holdeth  it 
fo  faft,  as  the  right  owner  is  driven  to  his  reall  prctcipe^  wherein  it 
is  faid,  vndc  A.  turn  xnjvji^  deforceat,  or  the  deforceor  fo  diliurbeth 
the  right  owner,  as  he  cannot  enjoy  his  owne  :  and  therefore.it  is  Br»£t.  JcFlet 
faid,  ?fr  hoc  autem  quod  dicifur  in  brcvi  ultitnic  prctfcntationis  de-  ubi  iui>j4. 
forceant,  videtvr  quibufdam  quhd  qucrens  i/inuat  per  hoc  quod  dcfor^ 
<eansjit  infetjindy  Jicut.m  brcvi  dc  rcHoy  fed  rcverd  non  ejl  it  a,  fed 
Jatis  dcforccat  qui  poj'ejjorem  vti  feifiria  non  permiferit  omninh  vet 
minks  commodh  impediat  prirfintandoy  appcllandoy  inipetrandoyfecun' 
dum  quod  diciiur  de  diJqfitorCy  fatisfacit  dijieijinamy  qui  uti  non  pcr^ 
n^ifit  pojftjorcm  id  itnniis  commode  fictt  omninh  non  expcllat.    In  this 
cafe  that  Littleton  putteth,  the  difcontinuee  being  in  by  wrong,  is  no 
difleifor,  abator,  or  iiitrudor,  but  a  deforceor ;  and  hereof  corameth 
Deforcement,  and  thus  did  uiitiquitie  defcribe  it :  [6]  Deforcement y  MMir.  cap,  f 
comefi  qfcun  enter  en  outer  tenement  tant  come  le  veray  feignior  ejl  nl  \vc\.  25. 
market y  ou  ailors,  et  retorne^  et  ncpoet  aver  entre  eins ejl  celuif  deforce  ^^  ^^-  ?^- 
et  debotue.     And  for  tliat  at  the  firft  the  withholding  was  with  vio-  *  ^^  ^^'^ 
lence  and  force,  it  was  called  a  deforcement  of  the  lands  or  tene-  ' 

laents  ;  but  now  it  is  generally  extended  to  ail  kinde  of  wrongful! 

withholding 


Lib.  3.  Cap.  II.     ^i  l)iftAntintiance,     Sed.  615—617. 

withholding  ot  landl  or  tenements  from  the  light  owner.    There  is 

a  writ  called  a  gabd  ei^deforceat,  and  lieth  where  tenant  in  taile» 

#iftqk^.etp^4  or  tenant  for  life,  loTerh  by  default,  by  the  flatute  he  fliall  have  a 

fuhd  ei  <Hbrceat  againft  the  lecovqror^  and  yet  he  commetb  in  bj 
courfeof  UarCi)* 


Sea.  6lS. 


TTS  H,  fi  t^/ait  fe^  a  tfn  home 
^  putUtmedeJavie,hremamdera 
M  auier  en  ie  iailej  fi  celuy  en  le  re^ 
tnainder  toile  graUnUr  fan  rtmevuler 
ft  un  outer  enjeep€rj6nfail,et  le  te^ 
ndttt  a  ierme  de  vie  aituma,  ceo  n*ed 
jkil  dfjfcokHnuanu  di  le  jmnaindtr'^. 


A  ts6»  if  knd  bee  fet  to  A  niail 
"^^  for  terme  of  bis  life,  the  remain-^ 
der  to  another  in  tailCf  if  he  in  the 
remaindeir  will  grant  his  remainder 
to  another  in  ^e  by  his  deed,  and 
the tenaontfor  life attorne,  thisis  qo 
difcontiauance  of  the  remamden 


Sea.  616. 


[332.  aj 


TTB  ht,  fi  home  ad  rentjertict  on  ALSO,  if  a  man  hath  a  rent  fer- 

**  rent  charge  en  taiUt  et  il  zrawiia  -^^  vice  or  rent  charge  in  taile,  and 

le  da  tent  a  vn  auter  en  m^  et  te  hee  grant  the  fayd  rent  to  anothef 

tenaunJt  attoma,  f  cto  n'eft  pa9  dif-  in  f^  and  the  tenaunt  attorney  this 

condnuancef  i^c%  is  no  difcontinuance,  tec* 


Seft.  617» 


tTESi,  fi  home  toH  tetiant  en 

^  tuiU  de  un  advowfin  en  groge,  on 

de  nn  comtnan  en  groffe^  in  per  Jon 

fait  taile  gfdunt  t'advowfon '  <m  le 

common  a  un  drUer  enfee^  ceo  fCeft 

^pm  dijiontinuance;  car  eti  tietx  cafes 

le$  grantees  n'ont  ejtate  forfque  pur 

ierme  de  vie  de  le  tenaht  en  taile  que 

Jiji  le  grunt y  S^'c* 


ALSO,  if  a  man  hke  tenatint  in 
•^  ^^  tiiile  of  an  advowfon  in  grofle,  or 
of  a  conlmou  in  grofl<^,  if  he  by  bis 
deed  will  graunt  the  advowfon  or 
common  to  another  in  fee,  this  is  no 
difcontinuahce ;  for  in  fuch  cafes  tiie 
gmuntees  have  no  eilate  but  for 
terme  of  the  life  of  tenant  \h  taile 
that  made  the  grant,  &c. 


Brtf^.  1.  %  f.  Si  "D  Y  the  eafts  in  thefe  three  Se^ions.it  a]fpeareth|  that  if  a  rt* 
B^'^ar^**  maindcr  or  a  rent  fervice,  or  a  rent  charge,  Oraa'adVoWfon, 

M\r,  ex  f .  fed.  ^  ^  common,  or  any  other  inheritance  that  lieth  in  grant,  be 

17.  Pict.  iibk  s.  granted  by  tenant  in  taile,  it  id  no  difcontiatiaiice,  as  ibrmiirly  hath 

pi.  15*    •  beene  faid» 

^oft.^5.)  [p]  >^ote,  here  is  an  advowfob  msntd  by  Lktietmi  Bib  a  tiling 

*ni^f'sr  ^.  ^^^  ^^^^^  ^  S*^^'  ^^  paAth  not  by  liverie  of  feifin« 

jkdE^i.b.   ilH.6.4^    5H.r.3t.    1)1  a  0. .  16  £L  Dy.  3ttt.  K 


•  &fr.aftML.«ndM  andttoh*  f  &f,  iMed  Ii.  attid  M.  itl^  RA 

(i)[8ecNoteat6*.3 


|«ib«  S. 


Of  Difcontinuancc. 


Sea.  618« 


Sea.  618. 


JOT  nota,  ^e  de  tieh  chofes  que 
'^^  pajp>nt  per  voy  de  graunt,  per 
Jaiifait  en  pajfs,  f  et  fans  livery,  la 
tielgraunt  nej'ait  pas  difcontinuancCf 
come  en  les  cafes  avavtditSy  %  eten 
outer  cafes Jemblableii,  j;c.  ||  Et  co^ 
tnent  que  ttels  ckofes  fontgraunts  en 
Jee,  per  fine  levie  en  le  court  le  roy, 
SfC.  uncare  ceo  nefait  difcofitinuance, 

i^C. 


H 


AND  note,  that  of  fuch  things  at 
"^^  paffe  by  way  of  grant,  by  deed 
made  in  the  countrie,  and  without 
livery,  there  fach  grant  maketh  no 
difcontinnance,  as  in  the  cafes  afore* 
fayd,  and  in  other  like  cafes,  &Q. 
And  albeit  fuch  things  bee  graunted- 
in  fee,  by  fine  levied  in  the  king'i 
court,  &c.  yet  this  maketh  not  a 
difcontinuance,  &c. 


£  R  £  is  the  generall  reafon  yeelded  of  the  precedent  cafes  and 
the  like  ;  for  that  it  is  a  max i me  in  law,  that  a  grant  [d'j  by  [^f]  g  £.  3.  5^, 
deed  of  fuch  things  as  doe  lie  m  grant,  and  not  in  liverie  of  feifiu,  33  £.  S. 
doe  worke  no  dil'contyiuance  (1).    But  the  particular  reafon  is,  Difcont  3» 
for,  that  of  fuch  things  the  gra^it  of  tenant  in  taile  worketh  no  ^j|^^*  ^^^ 
wrong,  either  to  the  iflue  in  taile,  or  to  him  in  reverfion  or  re-  gi  jj,  f  4^ 
mainder ;  for  nothing  doth  pafle  but  onely  during  the  life  of  tenant  15  H.  7. 19. 
in  taile,  which  is  lawhili,  and  every  discontinuance  worketh  a  wrong,  ^  H.  6. 52, 53, 
as  hath  beene  faid.  i^vW 

2«  R.  f .  Difcon.  56.    38  R  a.  Bifcon.  35.    Bropke.    19  £.  3.  Bre.  468. 
FI.  C«m.  435.    18  AS.  p.  2. 

r  1-1    [q]  If  tenant  in  taile  of  a  rent  fei-vice,  &c,  or  of  a  reverfion,  [9]  33  E.  3. 

L33'^'  *^'J  or  remainder  in  taile,  &c.  grant  the  fame  in  fee  with  war-  J?"??^^'  ^^* 
taittie,  and  leaveth  affets  in  fee  fimple,  and  dieth,  this  is  neither  55  ^IT.  3    *  * 
barre  nor  difcontinuance  to  the  iffue  in  taile ;  but  he  may  dillraine  4  h.  7. 17. 
for  the  rent  or  fervice,  or  ehter  into  the  land  aftfer  the  deceafe  of  (3  Hep.  84, 85. 
tenant  for  life.     But  if  the  iflue  bringeth  a  formedon  in  the  difcen*  ^  B^P-  51.  a.> 
der,  and  admit  himfelfe  out  of  pofleiuon,  then  he  ihall  be  barred  by 
the  wiarrantie  and  aflets.  . 

[r]  Tenant  in  taile  of  a  rent  difleifeth  the  tenant  of  the  land,  r,.-j  3  jf  7  ^ j^ 
and  maketh  .a  feoffment  in  fee  with  warrantie  and  dieth,  this  is  (Mo.  634.) 
no  difcontinuance  of  tha  rent,  but  the  iflue  may  diftreyne  for  the  9  E-  ^  **• 
fame ;  and  albeit  the  warrantie  extend  to  the  rent,  yet  by  the  rule  ^fc^^J^^'  ± 
of  Littleton  \l  lieth  not  in  difcontinuance:  and  where  the  thing  Seymour's ciS. 
doth  lie  in  liverie,  as  landfrand  tenements,  yet  if  to  the  conveyance  10  Rep.  95.^ 
of  the  freehold  or  inheritance  no  liverie  of  feifln  is  requilite,  it 
worketh  no  difcontinuance.     [«]  A^  if  tenant  in  taile  exchange  r«]38H.  8. 
lands,  &c.  or  if  the  king  being  tenant  in  taile,  grant  by  his  letters  ^*^*  ^^'  ^Sh- 
patents  the  lands  in  fee,  there  is  no  difcontinuance  wrought.  ^  1  ?S6 

Alton  Wood*ii 
"  Per  fine!*    Of  a  thing  that  lieth  in  grant,  though  it  be  granted  cafe. 

by  fine,  yet  it  worketh  no  difcontinuance;  and  this  is  regularly  (Ant.fdi. b.) 
true.  ,  48  E.  3.  ftp. 

"•"•  j£  («  Sid.  6?.) 


4  itftms  hverff  la-mJ^i,  iur,  L.  and  M«        Xet  fir— mt,  L.  s^nd  M.  atid  Rob. 
aiKTRoh.  II  £/ nottAl».aBdM«]iorR«li. 


Vol.  H. 


(I)  [See  Note  sSt^ 

z 


Lib.  3.  Cap.  1 1.     Of  Difcantinuancc.         Seel.  619,  620; 

re]  15  E.  4.  tie.  [t]  If  tenant  in  taile  make  a  Icafe  for  ycare s  of  lands,  and  after 
Ijjlcont.  SO.  jgvie  a  fine,  this  is  a  d if c<mti nuance ;  for  a  fine  is  a  teoffment  of 
fl  Rep%6?  J'^ord,  and  the  freehold  pafleth.  But  if  tenant  in  taile  makctha 
i  Roll.  Rep.  Safe  for  his  ownc  life,  and  after  levie  a  tine,  this  is  no  difconli- 
laa.  1  Sid.  63.)  nuance,  becaufe  the  reversion  expectant  upon  a  ftate  of  freehold 

which  Ucth  onely  in  grant  paileth  thereby  (i). 


Seft.  619. 


{f 'VTOTA,  fijeo  done  terre  a  un 
^^.  outer  en  taile,  et  il  /efjh  mef- 
me  la  terre  a  un  outer  pur  ierme 
d^ans,  et  puis  le  le(for  graunta  le  re* 
verfixm  a  un  outer  en  fee,  et  le  tenant 
a  ierme  d*ans  atturna  al  grantee,  et 
l§  terme  efl  expire  durant  la  vie  le 
tenant  en  taile,  per  que  le  grantee 
enter,  et  puis  le  tenant  en  taile  ad 
ifjue  et  devie ;  en  ceo  cafe  ceo  nefi 
aifconttuuance,  fiient  objlant  que  le 
grant  (bit  exei^ute  en  la  x'ie  le  tenannt 
en  taueypur  ceo  que  al  temps  de  leafe 
fait  a  terme  d'am,  nul  novel  fee  fihi" 
pie  fuit  referve  en  le  Idjbr,  eins  le 
reverfion  demur t  a  lay  en  tayle,  Jicome 
ilfuit  devant  le  leafe  fait.*} 


Vr  OTE,  if  I  civeland  to  anotber 
•  in  taile,  and  liee  lettcth  th&iumc 
land  to  another  for  ierme  of  yeares, 
and  after  the  leflTor  graunteth  the 
reverfion  to  another  in  fee,  and  the 
tenant  for  yearcss  attornc  to  the 
grantee,  and  the  terme  expireth 
di^rinp:  the  life  of  the  teuant  io  tayle, 
by  which  the  grauntee  enter,  and 
after  the  tenant  m  taile  hath  iflue 
and  die ;  in  this  cafe  this  is  no  dif- 
continuance,  notwithftanding  the 
grant  be  executed  in  the  life  of  the 
tenant  in  taile,  for  that  at  the  time 
of  the  Icafe  tnadc  for  yeares,  no  ne\r 
fee  fifnple  wasreferved  in  the  lelTor, 
but  the  reverfion  remained  to  him 
in  taile,  as  it  was  before  the  leaie 
made. 


¥r^HIS  is  added  to  lattUton,   and  not  in  the  originall,  suid 
therefore  I  purpofel}'  omit  it :  yet  is  the  cafe  good  in  law, 
'becaufe  neither  the  leofe  fur  yeares,  nor  the  graiit  of  the  itvedioB, 
di visile!  h  any  eftate.  '     ' 


Sea.  6a0. 


+ 


TLfES  ft  le  tenant  en  taile  fait 
■^^  leas  a  terme  de  vie  le  lejjee,  Sfc* 
in  ceft  cafe  le  tenant  en  le  tayle  ad 
Xfoit  un  novel  reverfion  de  \\fee  fim- 
pie  en  hiy ;  pur  ceo  que  quant  ii  Jijl 
leas  pur  terme  de  vie,^  i^c.  il  difcon- 

tinua 


[333.  A 


TJ  U  T  if  the  tenant  in  taile  make  a 
leafe  for  terrne  of  the  life  of  the 
leffee,  8cc,  in  this  cafe  the  tenant  in 
tayle  hath  mad6  a  new  reverfion  of 
thefeelimpleinhiiii;  becaufe  when 
bee  made  the  leafe  for  life,  &c.  be 

difcoQtiAUcd 


f  Notit^tm,  L.  and  M.  and  Roh.    No  U  tail,  tt  il  Ufa  mefme  la  terre 

part  of  t|iefe  Se^lens  witiiin  crotchets  u  in  fur  terme  tit  vie,  ^c, 

L.  and  M.  and  Roh.  ^  en  added  L.  aAd  M« 

4.  In  X..  and  M.  and  MSS.  this  Se^ion  de^-^en,  L,  and  M 
b^ai  tbut:  S$je9  done  tern  a  un  outer  en 

(x)  [See  Note  s88.] 


Lib.  3. 


Of  Difcontinuance.. 


Sea.  €20. 


tinua  le  taile  J,  S^c. perforce  de  mefme 
le  leaSy  et  auiy  il  aifcontinua  ma  re- 
verjion,  Sfc,  Et  d  covient  que  la 
reverjion  de  foe  fimple  Joit  en  afoan 
perjhn  en  tiel  cas:  et  it  ne  poit  ejire 
en  moif  que  foe  donor,  entant  que 
mon  reverfion  eji  dif continue  \  ergo 
il  covient  que  la  reverfion  de  foejoit 
en  le  tenant  en  le  taile,  que  dijcon* 
tinua  ma  reverfion  per  tiel  leas,  J^c- 
Etfi  en  cejt  caji  le  tenant  en  le  taile 

Jraunta  perjonfoit  ceJt  reverfion  en 
ee  a  un  auter,  et  le  tejiant  a  terme  de 
vie  atturna^  S^c.  et  pm$  le  tenattt  a 
terme  de  vie  moru/i,  vivant  le  tenant 
en  le  taile,  et  le  grantee  de  le  rever* 
/ion  entra,  S^c.  en  la  vie  le  tenant  en 
le  taile,  donques  ceo  eft  un  difoonti" 
nuance  en  foe ;  etfi  apres  le  tenant  en 
le  taile  moruft,fon  ijjue  nepoit  enter, 
mes  eft  mis  a  Jon  brief  e  de  tormedon. 
£t  la  caufo  eft,  pur  ceo  que  ceftuy  que 
avoit  le  grant  de  tiel  reverfion  enfoe 
fimple,  avoit  le  jeifin  et  execution  dt 
mefoies  lestetres  ou  tefiements,  d'aver 
a  luif  et  a  fes  heires  en  fon  demcfoe 
come  de  foe,  en  la  vie  le  tenant  en 
iaile.  *  [Et  ceo  eft  perforce  de  grant 
de  mefinc  le  tenant  en  taile. 


difcontinued  the  tayle^  8cc.  hy  force 
of  the  fame  leafe,  and  alfo  hee  dif-« 
continued  my  reverfion^  &c.  And 
it  behoveth  that  the  reverfion  of  th« 
i%e  fimple  be  in  fome  perfon  in  fucl^ 
cafe :  and  it  cannot  be  in  me  which 
am  the  donor,  inafinuch  as  my  r^ 
verfion  is  difcontinued;  ergo  too  ro* 
verfion  of  tlie  fee  ought  to  be  in  the 
tenant  in  tayle,  who^  difcontinued 
my  reverfion  by  leafe,  8cc.  And  if 
in  this  cafe  the  tenant  in  tayle  grant 
by  his  d^ed  this  reverfion  in  fee  to 
another,  and  the  tenant  for  life  at^ 
tornci  &c.  and  after  the  tenant  for 
life  dietb,  living  the  tenant  in  taile, 
and  the  grantee  of  the  reverfion 
enter,  &c,  in  the  life  of  thetenantia 
taile,  then  this  is  a  difcontinuancein 
fee;  and  if  after  the  tenant  in  tayle 
dieth,  his  iflue  may  not  enter,  but  is 
put  te  his  writ  offormedon.  And  the 
caufe  is,  for  that  he  which  bath  the 
grant  of  fuch  reverfion  in  fee  fim- 
ple, hath  the  feifin  and  execution  of 
the  fame  lands  or  tenements,  to  have 
to  him/and  to  his  heires  in  his  de- 
mefne  as  of  fee,  in  the  life  of  the 
tenant  in  taile.  And  this  is  by  force 
of  the  grant  of  the  faid  teaant  in 
tayle. 


u 


pUR  terme  de  vie  del  Icjfec,  Spc.'^    Here  is  implied,  or  for 
terme  of  another  man's  life  (i). 


(1  Roll  693.) 


*«  Novel  reverfion  defot  fimple."    Which  muft  bee  unrlerflood  of  i5  E.  4.  tir^ 
a  fee  funple  determinable  upon  the  life  of  the  lelVee,  which  our  Uticoat.  30.^ 
author  here  calleth  a  fee  fimple  ;  for  if  the  leifee  dieth  the  donee 
is  tenant  in  taile  againe,  as  hee  was  before :  and  that  is  the  reafon 
that  if  in  that  cafe  hee  graiiteth  over  the  reverfion  and  dieth;  and  (Gro.  C«r.  15^) 
after  the  death  of  tenant  in  taile  the  lefl'ee  dieth ;    the  entry  of 
the  id'ue  is  lawful!,  becaufe  by  the  death  of  the  lellee  the  difconti- 
.nuance  is  determined ;  and  coufequently  the  grant  made  of  the  ra*       .        . 
verfion  gained  upon  that  difcontinuance  is  void  alfo. 

If  tenant  in  taile  maketh  aleale  for  three  lives  according  to  the 
iUtute  of  32  J/.  8.  that  is  no  difcontinuance  of  the  eftate  taile  or  9tH.B.«ap.t9.- 
of  the  reverfion,  becaufe  it  is  authoriled  by  a^  of  parliament, 
jwher^onto every  man  in  judgement  of  law, is  paTtie^ 

And 

t  U  taili,  efe,  per  force  de  mefme  U  leas,  *  Ko  pert  of  tkis  or  of  the  foliowtof 
tfl  eauej  il difnutimA,  aot  ia  L.  Mad  M.  nor  ScAion  within  crvtcfaett  it  in  J,,  andM  ani 
Bob.  Roh. 

(0  [See  Noie  aS^.] 

Za 


Lib.  3.  Cap.  11.       Of  Difcontmiiance.  Sea.  620. 

And  y^t  in  fome  cafes  the  freehold  may  be  dtfcoDtinued  and  not 
M»^5^^'^'  the  reverfjon.  [m]  As  if  the  hufband  and  wife  make  a  leal'c  for 
18E  3%t  ^^^^  by  deed  Oi)  of  the  wife's  land,  reforving  a  rent,  ihe  hufband 
««  H.  6.  t4.  <Jicth  ;  this  was  a  difconiinuance  at  tlie  coininon  law  for  life  ;  and 
#8  Re  7t  ^  y^^  ^^^^  revetfion  was  not  dilVonlinued,  Inrt  remained  in»the  wife. 
^       P'     ')       Othenvife  it  is  if  the  hun)aud  had  nuide  the  leafe  alone.       [333.  b.] 

•f  1  H.  6. .5«.  "  Et  puis  Ic  tenant  a  tfrrnt  dc  vie  moruQy  SiC.**    The  like  law  it 

lYc^  *•  **^'        is  if  the  teiumt  for  life  furrender  to  the  grantee,  or  if  the  grantee 
Pacont.  30.        recover  in  ah  adionof  waftc,  or  enter  for  th«  forfeiture. 

S2E.3L  **  Jioit/ei/in  et  execution,"     And  here  it  is  to  be  ohferved,  that 

Diicont.  f.  when  the  revcrlion  in  this,  cafe  is  executed  in  the  lite  of  tenant  m 

.43  E.  3.  taile,  it  is  equivalent  in  judiiement  of  law  to  a  feoffment  in  fee,  for 

ML^^"**  ^^'  ^*  ^^^  ^^^  lif<r  paired  by  livery. 

3«  R  «.  Difcont.  50.    M  AIT.  6.  PI.  4.     r.8  AflT.  6.  p.  6.    43  Aff.  6.  48.     18  E.  3.  43. 
$1  H.  6.  52.  15  £.  4.  tit.  Dtfcontiiiuunoc  3a  Brooke  lit.  Difcout.  3. 6c  14. 

4H.7.  17.    «1H.7. 11. 

{»]  tl  H,  6.  [tr]  If  tenant  in  t.iile  make  a  leafe  for  life,  the  remainder  in 

^*  **•  §et,  this  is  an  abfolute  difconthuiance,  albeit  the  remainder  be  not 

executed  in  the  life  of  temipt  in  taile,  becaufe  all  is  one  edate,  and 

paiTeth  by  one  livery.     And  fo  note  a  dive  Hi  tie  betweene  a  grant  of 

a  revcrlion,  and  a  limitation  of  a  remainder.     B.  tenant  in  taile 

maketh  a  gift  in  taile  to  A,  and  after  i>.  releafeth  to  A.  and  his 

heires,  and  after  A,  dirth  without  iflue  ;  the  ifiiie  of  the  firft  donee 

may  enter  upon  the  collateral!  heire,  becaufe  A.  had  not  feifin  and 

cxmitinn  of  the  revtriJon  of  the  l.ind  ni  his  demcfue  as  of  fee,  as 

Lit  tilt  cm  here  fpeakcth.     l^ut  if  tcniint  m  taile  make  a  leafe  for  the 

life  of  the  leflTee,  and  after  releafeth  to  him  and  his  heires,  this  is 

an  a^fok1te  dLfcoutiiiimnct ;  becaufe  the  fee  limple  is  executed  in 

the  life  of  tenant  in  tulle. 

fvl34K.1'  [p]  ^^  tenant  in  taile  of  a  mannor  whereunto  an  advowfon  is 

^uarc  impedit     appendant,  m<iketh  a  fcothnent  in  fee  by  deed  (as  it  ought  to  be) 

17^22  E.  3.  d.  of  one  acre  with  the  advowlon,  and  the  church  bccommeth  void, 

.Ik^KS   q«are    ^"*^  ^*^®  feoffee  prcfent,  tenant  in  t;iile.  dicth,  the  church  bccoui- 

imp.^t96.  ^eth  void ;  the  ilUie  lliall  not  prefent  untill  he  hath  re-continued 

23Afr.8.  the  acre.     But  if  the  fcuiiee  had  not  executed  the  fame  bypre- 

50  E.  3.  'i6.        fentmem,  then  the  illiic  in  taile  fljcnild  have  prefented.     And  fo  was 

^tj^298.  Poft-  jj  ^j  jj,^  comhion  law,  of  the  hulband  feifed  in  the  right  erf  hit 

F.  N.'^'b.  32.      '  ^vifCj  tnutiktis  mutandh. 

1  lUIL  Abr!  632.     1  Rep.  70.) 

If  a  fine  be  levied  to  a  tenant  in  taile,  and  he  granteth  and  rcn- 
96  AC  8.  dreth  tlie  land  to  him  and  his  heires,  smd  die  before  execution,  this 

42  £.  3.  20.        is  no  difcontinuance.     Otherwife  it  is,  if  it  had  beene  executed  ia 

D'^  t'  50  ^^  ^^^^  ^*  tenant  in  taile. 

(Se6t.  601.638.)       '^  tenant  in  taile  make  a  leafe  for  life  of  the  lelTee,  and  after 

Vl  H.6. 52, 53.  gi*^nt  the  reterfion  with  warrantie,  and  dieth  beforer  executiop,  this 

Brooke  tit.  is  no  difcontinuance;    becaufe  tha   difcontinuance.  was  (a3  batb 

Diicout.  3.  beene  faid)  but  for  life,  and  the  warrantie  cannot  enlarge  the 

«llL7.li.  famerO 

Lib.  1.  fol.  85.  **™^V.>;- 

Lib.  10.  fol,  96,  97.    (W.  Jones  210.    Cro.  Car.  156.) 

-^.      P  "  ^'  ^^^  ^  ^^  fp^^^  f^cl  grant  ie  me/me  le  tenant  en  iayie/ 

Difcont.  30!        Hereupon  Lii^/cfon  himfelfe  is  of  the  fame  opinion,  (*)as  itappeareth 
>idoSca.  64IL  ^* 

(»)  [See  Note  190.]  (i)  [See  Mote  191.] 


Lib.  3. 


Of  Dlfcontinuance. 


Sea.  6S1,6SS. 


be  was  in  our  bookes ;  that  if  tenant  in  taile  make  a  leafe  for  life, 
and  grant  the  reverlion  in  fee,  and  the  leil'ee  attoHie,  and  that 
grantee  graoteth  it  over,  and  the  If  Ifee  at  tome,  and  thttn  the  leffea 
for  life  dieth,  foas  the  reveilion  is  executed  in  the  life  of  tenant  in 
taile,  yet  this  is  no  difcontinuunce,  hut  that  after  the  death  of  tenant 
in  taile  the  ilTue  may  enter ;  becaufe  (as  Littleton  he^e  faith)  he  is 
not  in  or  the  grant  of  the  teiicint  in  taile,  hut  of  his  granted. 

If  at  this  day  tenant  in  taile  make  a  leafe  for  life,  and  after  by 
deed  indented  and  inroUed  according  to  the  ilatute  he  hargaineth 
and  felleth  the  reverfion  to  another  in  fee,  and  iht:  lellee  dieth,  fo 
as  the  reverfion  is  executed  in  the  life  of  tenant  in  taile  ;  albeit  the 
bargainee  is  not  in  the  per  by  the  tenant  in  taile,  yet  inafmuch  as 
he  claimeth  the  reverfion  immediately  from  him,  which  is  executed 
in  his  hfctime,  this  is  a  difcontinuance.  And  fo  it  is,  and  for  the 
fame  caufe,  if  tenant  in  taiie  had  granted  the  reverfion  to  the  ufe 
of  another  and  his  heires.  If  teuiuit  in  taile  maketh  a  leafe  for 
life,  and  after  dill'eifeth  the  lefVee  for  life,  and  nmketh  a  feotftnent 
ill  fee,  the  leifee  dieth,  and  then^enant  in  taile  dicth  ;  albeit  the 
fee  be  executed,  yet  for  that  the  fee  was  not  executed  by  lawfiiU 
n:ieanes,  (as  in  all  the  cafes  of  Littkton  it  appeareth  it  ought  to  be) 
it  is  DO  difcontinuance. 


* 
t 


[334-  a.] 


Sea.  621 


JPN  me/me  le  manner  fenayfi  en  le 
cafe  avttntdit  te  tenant  a  terme  de 
vie  apres  I'aUournement  al  grantee 
ufi  ahen  enfeej  et  ie  grantee  u/i  enter 
pur  forfeiture  de  fon  e/tate^  et  puis  le 
tenant  en  taile  uji  devie,  ceji  un  dif- 
continuancej  cau(a  qua  lupra.] 


(Poft.  3S5.  b, 
mefme  i«  c«fe.) 


T  N  t4ie  fame  manner  (hall  it  be,  if 
^  in  the  cafe  afprefaid  the  tenant 
for  terme  of  life  after  the  attorne* 
ment  to  the  grantee  had  aliened  in 
fce/and  the  grantee  had  entred  by 
forfeiture  of  his  eilatei  and  after  the 
tenant  in  tayle  had  died,  this  is  a 
dilcontinuance,  cauf&  quafupra. 


npH I S  is  added  in  this  place,  hni  in  the  originall  it  commeth In  <i  H-  ^  59«  ^« 
*  after  in  this  Chapter  *.  •  IJliLt  30. 


Sea.  622. 


TiyfES  en  ceft  cas,fi  tenant  en  taile 
-^^  que  granta  le  reverfion,  Sfc.  mo^ 
Tuft,  vivant  le  tenant  a  tertne  de  vie, 
et  puis  le  tenant  a  terme  de  vie  moruji, 
etjpuis  celuy  a  que  le  revetfion  fait 
graunt  enter,  Igc.  donque  ceo  tiefl  pas 
difcontinuance,    met  que  Viffue  del 

tenant 


(SirW.  Jonef 
S09.    Cra.C«r» 
156.) 


T2  UT  in  this  cafe,  if  tenant  in  taile 
"V  that  grants  the  reverfion,  8cc. 
dieth}  living  the  tenant  for  life,  and 
after  the  tenant  for  life  dieth,  and 
after  bee  to  whom  the  reverfion  was 
^rabted  enter,  8cc.  then  this  is  no 
difcontinuance,  but  that  the  iflue  of 

the 


f  But  it  does  not  appear  in  this  Chapter  in  L.  and  M.  nor  Reht  nor  in  MS& 

Z3 
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tenant  en  tailt  poit  bien  enter  fur  le 
grauntee  del  reoerfion ;  pur  ceo  que 
ie  reverjion  gut  le  grauntee  avoit,  S^r. 
nefuit  execuite,  S^c,  en  le  vie  le  tenant 
en  taile,  Sfc.  Et  ijftnt  il  eft  ^raund 
diverfity  quant  tenant  en  taile  fait 
un  leas  pur  terme  d^ans,  et  lou  ilfait 
leas  pur  terme  de  vie ;  car  en  run  cas 
il  ad  reverfion  en  taile j  et  ei$  Tauter 
cas  il  ad  un  reverjion  en  fee. 


^Aff.  6. 
flH.6.53. 


the  tenant  in  tayle  may  well  enter 
upon  the  grantee  of  the  reverfion; 
becaufe  the  reverfion  which  the 
erantee  had,  8cc.  was  not  executed, 
KrC.  in  the  ]ife  of  the  tenant  in  taile, 
&c.  And  fo  there  is  a  great  diver- 
iitie  when  tenant  in  tayle  maketh  a 
leafe  for  veares,  and  where  he  makeih 
a  leafe  for  lite;  for  in  the  one  cale 
hee  hath  a  reverfion  in  tayle,  and  ia 
the  other  cafe  hee  hath  a  levcriiuQ 
in  fee  (i). 

/^  F  this.fufficient  hath  beene  faid  before,  and  ia  of  itfelfe  mani- 
lefl,  and  needeth  no  explication. 
Like  law  was  at  the  commou  law  of  a  hufband  feifed  of  land  ia 
right  of  his  wife,  mutatis  mutandis. 


Sea.  623. 


[334. 1).] 


f^AKfl  terrefoit  done  a  un  home    Tj^OR  if  land  bee  given  to  a  i 
^  et  afes  lieires  mates  de  fon  corps    -■■    and  to  his  heires  males  of 


man 
his 
body  cngendrpd,  who  hath  iflbe  two 
fonnes,  and  the  elded  fonne  hath 
iflue  a  daughter  and  dieth,  and  the 
tenant  in  tayle  makeih  a  leafe  for 
yeares  and  die,  now  the  reverfion 
defcendeth  to  the  younger  foniie, 
for  that  the  reverfion  was  but  in  the 
taile,  and  the  youngeft  fonne  is  heire 
male,  8cc.  But  if  tlie  tenant  had 
made  a  leafe  for  life,  &c.  and  after 
died,  now  the  reverfion  defccndcih 
to  the  daughter  of  the  elder  brother, 
for  that  the  reveiiion  is  in  the  fee 
fimple,  and  the  daughter  is  heire  generally  8cc.  (1) 

This  is  evident  alfo,  and  needeth  no  explanation. 

Scft.  624. 


eri^chdrcs,  le  quel  ad  iffue  deux  fits,  et 
TeignefUs ad ijjiie fleet  deiy,  *  et  le 
tenant  en  taile  fait  un  leas  pur  terme 
des  arts  et  devj/,  ore  le  reverfion  dif- 
eendijl  a  leftspuifncy  pur  ceo  que  le 
"Reverfion  fait  for fque  en  h  taile^etle 
Jits  puijhe  eft  heire  male,  Ac.  Mes  fi 
le  tenant  lift  fait  un  leas  pur  terme  de 
vie,  ^c.  et  puis  moruft,  ore  le  reverfion 
difcendift.a  ItJUe  del  eigne  fits,  pur 
ceo  que  le  reverfion  eft  en  fee  fimple y 
et  la  file  eft  heire  general,  i^c' 


TTEM,  ft  homefoit  feifie  en  taile 

de  ttrres  devifables  per  tefiament, 

Sfc>  et  il  ceo  devifa  a  un  auter  en  fee, 

et  mortfty  et  I  auter  enter,  t^c.  ceo 

fCefi  pas  difcontinxmnce,  pur  ceo  que 

hul 


A  LSO,  if  a  man  be  (eifed  in  taile 
■^^  of  lands  devifable  by  teftauient, 
&c.  and  hee  devifeth  this  to  another 
in  fee,  and  dieth,  and  the  other  en- 
ter, he.  this  is  no  difcontinuance, 

for 


*  ittitenaMintMUfmtMmUasfmrUrmi^saMS,  titU^,  not  in  L.  and  M. nor Kob* 

[334.  b.] 
(0  See  the  note  on  the  foUowuig  Seaion.  (i)  [See  Note  »9A.] 


Lib.  3. 


Of  Difcontmuanc^ 


•  » 


Se6t  625« 


pul  dif continuance  fait  fait  en  lu  w    for  that  no  difcontinuance  was  mad^ 
del  tenant  en  le  taile,  Sic.  in  the  life  of  the  tei^aqt  ia  tai],e,  ^^^ 

TPFilS  is  manifeft,  and  needeth'no  expbnatioa:  only  this  is*  to  9E.  4.2«. 

be  obferved,  that  no  difcont) nuance  can  b«  mad«  by  tenant  in  ^^^\t^\  • 

taile,  bot  fuch  as  is  made  and  taketh  effti^  in  hi9  lil«-tiait,  which  ^^^^  Car  405. 

is  here  implied  in  the  (i^c.)  liWl.  Abr.«6#.) 


Sea.   625. 


TTEMi  fi  terre  foH  Jo/ie  en  taile, 
favant  le  reverjion  at  donor ,  etpuis 
le  tenant  en  taile  per  Jon  fait  enfeoffa 
le  donor,  a  aver  et  tener  a  lay  et  a  fe% 
heires  a  touts  jours,  et  liver  a  liit/  feijin 
accordant^  4rc.  ceo  n\jl  pas  difconti^ 
nuance,  pur  ceo  que  nulpoit  difcon^i* 
nuer  t'ejiate  en  le  taile,  finon  que  il 
dif  continue  le  reverjioti  ceUuj  que  ad 
le  reverjion,  &c,  ou  le  remainder,  fi 
afcun  ad  le  remainder,  Sfc.  Et  en- 
tant  que  per  tiel  feoffment  fait  a  le 
donor  (le  reverjion  adonques  e^eant 
en  lay)  Jon  reverjion  nefuit  dij'conti^ 
fiue  nealterate,  S^'c.  ce/ijcolfment  ne/i 
pas  dijcontinuance,  Sfc, 


ALSO,  if  land  be  given  in  taile> 
'^^  faving^  the  reveriion  to  the  do* 
nor,  and  after  the  tenant  in  taile  by 
his  deed  enfeoife  the  donor,  to  have 
and  to  hold  to  him  and  to  his  heirea 
for  ever,  and  deliver  to  bim  feifia 
aceor«iingiy,  &c.  this  is  ho  difcon* 
tinuance,  becaufe  none  ean  difcon- 
tinue  the  elbue  taile,  unieffe  he  dif- 
continueth  the  reveriion  of  him  who 
hath  the  reverfion,  &c.  or  remain* 
der,  if  any  haih  the  remainder,  8cci 
And  iualinuch  as  by  fuch  feoffinent 
made  to  the  donor  (the  reverfioa 
then  being  in  him)  his  reverfion  was 
not  difcontinued  nor  altred,  8cc.  this 
feoffment  is  no  difcontinuance,  &c. 


A  N  D  of  this  opinion  is  Uitleton  [a]  in  our  bookes,  and  faith  that  [a]  9  £.4.  S4.b. 
"^  fo  it  was  adjudged. 


"  Enfeqffte  le  doctor,  ^c"  This  muft  be  underftood  where  the 
Tooc  a  1  '^^*®'^*°'^  ^*  ^^^^  donor  is  immediately  ex pe^tiint  upon  the 
L335'  ••J  etlate  of  the  donee  ;  [6]  for  if  a  nrmmake  a  gift  in  taile  the 
remainder  in  taile,  refervine  the  reverfion  to  himfelfe :  in  this  cafe 
if  the  donee  enfeoffe  the  donor,  this  is  a  difcontinuance,  becaufe 
there  is  a  meane  edate.;  and  fo  doth  Littleton  here  put  his  cafe  of 
a  reverfion  immediately  expet^lant  upon  the  gift  in  taile.  Alfo  it  is 
to  be  intended  of  a  feoffment  made  to  the  donor  felely  or  only ;  for 
if  the  donee  enfeoffe  the  donor  and  a  (Irahger,  this  is  a  difcontiau* 
ance  of  the  whole  land. 

But  if  tenant  for  life  make  a  leafe  for  his  owne  life  to  the  leflbr, 
the  remamder  to  the  lelTor  and  an  ellranger  in  fee :  in  this  cafe, 
forafmuch  as  the  limitation  of  the  fee  fhoul^  worke  the  wrong,  it 
enureth  to  the  leflbr  as  a  furrender  for  the  one  uioytie,  and  a  for* 
'  feitore  as  to  the  remainder  of  the  flranger ;  for  he  cannot  givt  to 
the  leflbr  that  which  he  had  before,  as  our  author  here  faith ;  and 
as  to  tht  remainder  to  the  Aranger,  it  is  a  forfeiture  for  his  moy tie, 
and  when  the  leifor  entreth,  he  (hcdl  take  the  benefit  of  it.  But  if 
two  joyntenauts  be,  and  one  of  them  enfecffe  his  companion  and 

Z  4  a  ftranger, 


Lib.  1.  fol.  1401 

ia  Chudlye't 

cafe. 

(iRolLAbr. 

634.) 

[b]  41  AC^i. 

41  E.  5.  f . 

<lRep.l46.b.) 

(Ant.  «f.  m.) 

128  H.  8.Dierlt. 


(1  Hep.  76.  h, 

Sid.  36f.) 


(DywU-t.) 


(Ant  169.  A, 
186.  a.   193.  b 
200.  b.  8  RtU*' 
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Abr.  86. 40S. 
1  Rep.  100.  bu 
4JLeo.i3.) 

40  AT.  36. 
«1  Aff.  36. 
18  E.  3. 45t 
K  K.  B.14f.a« 
Fl.  Com.  555. 
[c]3SH.  8.^r. 
T^Ie  Br.  41. 
PI.  Com.  abi 
iupra. 


r<]f7A£r.p.6o. 

S9  AC  43. 

11  Air.  11. 

16  AC  11. 
18  £.  3. 45. 
'<Ant3SS.b.    Poft,396.> 


a  ftraagery  and  make  livery  to  the  ftmnger ;  this  fhall  veft  only  in 
the  ftraDger^  becaufe  the  livery  canliot  enure  to  his  companion. 

¥Nul  poit  difeoniittMer  I'ej^ate  m iaUe^  Jinon  que  il diJboHiinne 
**  U  reverfion^  SfC,  ou  le  remeunder^  SfC,"  And  therefore  for  this 
caufe,  if  the  reverfion  or  remainder  be  in  the  king,  the  tenant  in 
tuile  cannot  difcontinue  the  eftate  taile  [c].  But  tenant  in  taile, 
the  reverfion  in  the  king,  might  have  barred  the  eftate  taile  by  a 
common  recovery,  until!  the  flatute  of  34  H,  8.  ca,  20.  which  re* 
ftraineth  fuch  a  tenant  in  taile ;  but  that  common  recovery  neither 
barred  nor  difcontinued  the  kingfs  reverfion  (1). 

Note,  the  reverfion  may  be  revefted,  and  yet  the  difcontinu* 
ance  remaine.  [</]  As  if  a  feme  covert  be  tenant  for  life,  and  tba 
hufband  inake  a  feofiinent  in  fee,  and  the  leflbr  enter  for  the  for- 
feiture ;  here  is  the  reverfion  revefted,  and  yet  the  difcontinuance 
remained  at  iJbit  common  law. 


(1  BoIL  Abr; 
^33.) 


Sea.  6Q6. 


'JPN  mefmf  le  maner  eji,  lou  terres 
'^^  font  dones  a  un  home  en  taile,  le 
remainder  a  un  outer  en  fee,  et  le  te* 
fiant  en  taile  enfeoffa  ceiuy  que  ejl  en 
le  remainder,  a  aver  et  tener  a  luy  et 
a  fes  heires ;  ceo  rCeft  pas  difcopui- 
finance,  cauiB,  qua  fupra. 


T  N  the  fame  manner  is  it,  where 
^  lands  are  given  to  a  man  in  taile, 
the  remainder  to  another  in  fee,  and 
the  tenant  in  taile  enfeolFe  bim  that 
is  in-  the  remainder,  to  hav^  and  to 
hold  to  him  and  to  his  heires;  thi« 
is  no  difcontinuance,  cauja  qu& 
fupra  (2). 


'*   TE  remainder  a  un  outer."    Here  it  appeareth  that  (as  hath 
beeue  faid  in  cafe  of  a  reverfion)   the  remainder  muil  be 
imipediately  expedlant  upon  the  eftate  taile, 


Sea.  627. 


[335.  b.] 


/TEM,  Jl  un  abbe  ad  un  rever- 
fion,  ou  rent  fervice,  au  rent 
charge,  et  voile  graunter  *  eel  rever^ 
fibn,  ou  rent  fervice,  ourent  charge^  a 
Wf^  outer  en  fee,  et  le  tenant  atturna, 
Ife.  cfo  jCefl  pas  difcontinuance* 

Of  inheritances  that  lie  in  grant, 


A  LSO,  if  an  abbot  bath  a  rever- 
-^^  fion,  or  a  rent  fervice,  or  a  rent 
charge,  and  he  will  grant  this  revef- 
iion,  or  rent  fervice,  or  rent  charge^ 
to  another  in  fee,  and  the  tenatii  at- 
torue.  Sec.  this  is  no  difcontinuance. 

fufficient  hath  beene  faid  before. 


•  cd  riverjn,  mt  nutfervite,  w  rmt  €bargi'''''4m  d^iux,  L.  and  M.  and  Rph«  hut 
above  in  MSS. 


(1)  See  Stone  v,  Newman*  %  Cxo.  417. 


(2)  [See  Note  »93*] 


Lib.  3. 


Of  Difcontinuance. 


Sea.  6S8— 630. 


Sea.  628. 

jpN  mefme  le  manner  lam  0bbe  eft  T  N  the  fame  manner  where  an  ab* 

"^^  feifie  d^un  advowjon^  ou  de  tielx  bot  is  feiled  of  an  advowfon,  or 

chyes  que  pajjbnt  per  voy  d'un  grant  of  fuch  things  which  paffe  by  way 

Jbfts  Hverie  defeifin^  S^c.  of  grant  without  liverie  of  leilini  Sep. 

_  « 
jCTERE  it  appeareth,  (as  bath  beene  faid)  that  an  advowfon 
doth  not  he  in  Uverie,  but  in  grant. 


Sea.  639. 


(Ant  S34.  a.)' 


TTEM,  ft  tenant  en  taile  leffaja 
terre  a  un  outer  pur  terme  de  vie, 
eipuis  ilgraunta  en  fee  le  reverfion  a 
un  auter,  et  le  tenant  attunut,  it  puis 
le  tenant  a  terme  de  vie  aliena  en  fee, 
et  k  grantee  de  reverfion  entra,  SfC.  en 
4e  vie  le  tenant  en  le  taite^  et  puis  le 
tenant  en  le  taile  moruft,fon  tjjue  ne 
poit  enter,  mes  eft  mis  a  Jon  brief  e  de 
faimedon,  pur  ceo  que  le  reverfion  en 
feefimple  que  legrauntor  avoitperle 
grant  del  tenant  en  le  taile,  fuit  exe- 
cute en  le  vie  de  meftne  le  tenaunt  en 
le  taile,  et  pur  ceo  eft  un  difconti" 
nuance  enjee,  ^c. 


A  LSO,  if  tenant  in  tayle  letteth 
'^  his  Jand  to  another  for  life,  and 
after  he  granteth  in  fee  the  revcrfioa 
to  another,  and  the  tenant  attome, 
and  after  the  tenant  for  life  alien  ia 
fee,  and  the  grauntee  of  tiie  rever- 
fion enter,  &c.,  in  the  life  of  the 
tenant  in  taile,  and  after  the  tenant 
in  mile  dieth,  his  iffue  ihall  not  en- 
ter,^ but  is  gut  to  his  writ  of/brme&n, 
becaufe  the  reverfion  in  Jee  fimple 
which  the  grauntor  had  by  the 
graunt  of  the  tenant  itf  tayle,  was 
executed  in  the  life  of  the  lame  te- 
nant in  tayle,  and  therefore  it  is  a 
difcontihuance  in  fee,  8cc. 


Of  this  fufficient  hath  btene  (aid  before. 


[336-  a.] 


Sea.  630. 


(1  Roll.  Abr. 
631.) 


ip  T  nota,  que  afcunsfont  difconti- 
•^^  nuances  pur  terme  ae  vie,  Sicome 
tenaunt  en  le  taile  fait  un  leafe  pur 
terme  de  vie,favant  le  reverfion  a  luy 
awry  longement  que  le  reverfion  eft  at 
tenant  en  taile,  oua  fe$  heires;  ceo 
n'e/i  difcontinuance,  forfque  durant 
la  vie  le  tenant  a  terme  de  vie,,  lsc» 
Et  fi  tiel  tenant  en  taile  dona  les 
tenements  a  un  auter  en  taile,  foDant 
If, reverfion,  donques  ceo  eft  Afconti^ 
nuance  durant  lefecond  Uttle,  Sfc. 


A  ND  note,  that  fome  make  dif- 
"^^  continuances  for  terme  of^life. 
As  if  tenant  in  tayle  make  a  leafe 
for  life,  faving  the  reverfion  to  him 
as  long  as  the  reverfion  is  to  the  te- 
naunt in  tayle,  or  to  his  heyres;  this 
is  no  difcontinuance  but  during  the 
life  of  tenant  for  life,  &c.  And  if 
fuch  tenant  in  taile  giveth  the  lands 
to  another  in  tayle,  faving  the  re- 
verfion, then  this  is  a  difcontinuance 

during  the  lecond  tayle.  Sec. 

THIS 


Lib.  3.  Cap.  11.       Of  Difcontinuance.      Sed.  631,  632. 

nn  H I S  18  manifefty  and  hath  beene  handled  before,  and  licedeth 
no  explanation ;  onely  tbi»  is  to  be  obferved,  where  Utikiojt 
putteth  hereafter  cafes  of  difcoatinuances  by  feolfement,  &c.  be 
hath  a  double  entendment.  Firft,  by  feoffement,  or  by  any  other 
conveyance  which  may  make  a  difcontinuance.  Secondly,  (4rc.) 
implieth  a  difcontinuance  by  a  gift  in  taile,  or  a  leafie  for  life,  &c. 


Se6l.  631. 


TifJ^S  lou  le  tenant  en  tayle  fait 
•^^  un  leafepurtermed'ans^oupur 
terme  de  vie,  le  remainder  a  un  auter 
enfttj  et  deiwcra  liverie  defeijin  ac^ 
cordant,  ceo  ejl  difcontinuance  enfee^ 
pur  ceo  que  le  fee  fimple  pajja  per 
force  de  liverie  defeijin,  Ssc 


TlUT  where  the  tenant  in  tayle 
-^^  maketli  a  leafe  for  yeares  or  for 
life,  the  remainder  to  another  in  fee, 
and  dclivereth  liverie  of  feifin  ac- 
cordingly,  this  is  a  difcontinuancQ 
in  fee,  for  that  the  fee  fimple  paflcth 
by  force  of  the  liverie  of  feifin,  8tc. 


This  is  evident  alfo^  and  hereof  fufficient  hath  beenc  fpokea  before. 


Sea.  632 


TpT  efl  afcavoir,  qtie  afcuns  tieh 
•^  dtjcontinuancei font Jait fur  con^ 
dition,  S^c.  et  pur  ceo  que  les  condi- 
tions font  enfreints,  Sfc.  oupur  outers 
caufeSf  folofique  le  cowfe  de  la  ley, 
tieh  eftates font  defeates,  donques  font 
/es  d  if  continuances  defeats,  et  ne  tot- 
letxt  afcun  home  perforce  de  eux  de 
fon  entrie,  6ic.  ♦    Come  Ji  le  baron 
foitfeijie  de  certaine  terre  en  droit  fa 
feme,  et  fait  feoffement  en  fee  fur  con- 
dition, et  devie,  ft  le  heire  apres  enter 
fur  le  feoffee  pur  le  condition  enfreint, 
Ventrie  lajeme  ejl  congcable  fur  le 
heire, pur  ceo  que  per  l^entme  del  heire 
le  difcontinuance  tji  defeat,  come  eft 
adjudge. 


AND  it  is  to  be  nnderiloody  that 
-^^  fomc  fuch  difcontinuances  are 
made  upon  condition,  &c.  and  tor 
that  the  conditions  be  broken,  &c. 
or  for  other  caufes,  according  to  the 
courfe  of  law,  fuch  eftates  are  de* 
fcated,  then  are  the  difcontinuance^ 
defeated,  and  (hall  not  by  force  of 
them  take  any  man  from  his  entrie, 
&c.  As  if  the  hufband  be  feifed  of 
certaine  land  in  right  of  his  wife,  and 
maketh  a  feoifement  in  fee  upon 
condition,  and  dyeth,  if  the  heire 
after  enter  upon  the  feoffee  for  the 
condition  broken,  the  entrid  of  the 
wife  was  conceable  upon  the  heire^ 
for  that  by  the  entry  of  the  heire 
the  difcontinuance  is  defeated,  as  is 
adjudged. 


(Ant.  335.  a.) 


"  jyiSCONTJNUANCES  fait  fur  condition,  i^c^    Here 
is  to  be  underAood  a  diverfitie  betweene  a  condition  in  d«ed, 
whereof  Littleton  here  fpeaketh,  and  a  condition  in  law,  whereof 
fomewhat  hath  beene  faid  before  in  this  chapter,  viz.  where  r^ofi   l  1 
the  feme  is  tenant  ibr  life,  and  the  huiband  maketh  a  feofie-  L3  J^*  ''-J 
ment  in  fee^aad  the  leflbr  putreth  for  the  condition  in  law. 

''  ConditioM 

*  Hie  rantiningpArt  of  the  above  Seftion    father,  father,'  and  fon,  Seft.  637,  is  hsfo 
is  not  in  L.  and  M.  nor  Roh.  nor  in  Pynfon,    infecicdi  wtth  tomt  6mU  finuiaik 
nor  MSS.    But  in  all,  the  cafi:  of  the  grand- 


Lib.  3-    •  Of.  Difcontiriiiance.  Sed.  633^ 

**  Omdiiions/oni  enfrewtty  S^c,"  Here  ia  implied,  or  any  oaife 
given  either  by  ciifabilitie  of  the  feofiees,  or  by  any  cot^lition  per« 
formed  on  the  puit  of  the  feoffor,  or  otherwife,  whereby  the  ilate 
is  in  any  fort  avoided. 

"  CameJiU  laron  foit  feifie  de  cert  aine  terre  en  droit  fa  feme^  S^c.^  (2Re|>.^9.) 
Here  it  appeaietb,  that  tor  the  condition  broken,  the  heire  of  the 
buiband  may  enter ;  for  albeit  no  right  defcend  from  the  huibend 
to  his  heire,  yet  the  title  of  entry  by  force  of  the  condition  which 
the  huA>aiid  created  upon  the  feotiement,  and  ceferved  to  him  and  4  H.  6.  2. 
his  heires,  doth  defcend  to  his  heire ;  and  Littleton  ikith  truly,  that  9  H.7. 34.  b.  . 
fo  it  hath  beene  adjudged.  -  i^UiliiS. 

haul's  cult;. 

"  Sur  k  heireJ'    Nota,  when  the  heire  in  this  cafe  hath  entred  (Ant.  12.  b. 
for  the  condition  broken,  ^md  hath  avoided  the  teofiement,  the  46.  fc.  1202.  a.) 
rftate  of  the  heire  vanifheth  away,  and  piefently  the  eliate  vefteth 
\i\  the  feme  or  her  heires,  without  any  entry  or  claime  by  her  or 
them ;  for  the  heire  entreth  in  re.fped  of  the  condition,  upon  the 
reall  contrad,  and  not  of  any  right,  as  hath  beene  faid ;  and  if  the 
hufband  himfelfe  had  re-entred,  'the  ilate  had  veded  in  his  wife : 
and  therefore  where  Littleton  and  our  bookes  fay,  that  the  wife  WhittiiigbaB^s 
Oiall  enter  upon  the  heira,  the  meaning  is,  that  after  the  re-entry  otSit,  ubi  iupat^ 
of  the  heire  fbe  may  enter. 

Sea.  633.. 

TT  E  My  ji  feme  inheritrix  ^ue  ad  ALSO,    if  a  woman  inheritrix 

^  lui  barony  ^utl  baron  ejl  deins  age,  >  hath,  a  hulband  who  is  withia 

et  ilejUatU  deim  age  fait  un feoffment  age,  and  hee  being  within  age  mak- 

<ie  le$  tenements  Jon  feme  en  fee,  et  cth  a  feofiemeut  of  the  tenements  of 

tnorujl,  il  ad  ejte  que/iion,  Ji  la  feme  his  wife  in  fee,  and  dieth,  it  hath 

poit  enter,  au  non,  ^*c.     Et  iljemble  beene  a  queftioo,  if  the  wife  may 

a  afcuns,  que  I*  entry  la  feme  apres  la  enter  or  not,  &c.     And  it  leemeth 

mortfa  baron^  eji  congeable  en  ceft  to  fome,  that  the  entrie  of  the  wife 

C€U*    Car  quant  fa  baron  feafoit  tiel  after  the  death  of  her  htifband,  ifs 

Jgoffmeiit,  S^c.  il  puiffoit  bien  enter,  congeable  in  this  cale.     For  when 

nient  contrijieant  tiel  feoffment,  Sse.  her  hulband  made  I'uch  fcoifment, 

durant  la  coverture-^  et  il  ne puiffoit  See.  he  might  well  enter,  notwith* 

efUer  enfon  droit  demefne,  mes  en  le  itanding  fuch  feoffment,  See.  during 

droit  la  feme :  ergo,  ttel  droit  que  il  the  coverture ;  and  he  could  not 

avoit  d^ntrer  en  droit  fajhne,  Sfc,  enter  in  his  owne  right,  but  in  the 

cejl  droit  d'entrer  demurt  al  feme  right  of  his  wife:  er^o,  fuch  right  as 

apres fon  deceafe.  hee  had  to  enter  in  the  right  of  his 

wife,  &c.  this  right  of  entrie  remava- 


eth  to  the  wife  after^his  deceafc; 


T 


HE  reafon  here  rendred  by  lAttkion  is,  iot  that  the  hufband  WhittinghaB** 
cannot  enter  in  his  owne  right,  hot  in  the  right  of  his  wife  ;  ^^*^*  "^*  ^^^^ 
and   the  heire  of  the  buiband  cannot  enter,  for  no  right  or  title 
defcends  unto  him,  and  the  wife  in  this  cafe  fball  take  benefit  of 
the  nonage  of  her  hulband,  and  enter  into  the  land. 

If  an  mfant  be  tenant  for  another  man's  life,  and  make  a  feoffe- 
juent  in  fee,  and  cefiy  que  vie  dieth,  the  in£Bnt  himfelfe  Ihal  not 
enter,  becaufe  he  hath  no  right  at  ai). 

If 


Lib.  S.  Cap^  11.       Of  Difcontinuance. 


S6cL  634. 


(S  Rep.  4S.) 
14E.S.  Bre. 
$81.    14  E.  5. 
l>oiii  ftiit  infra 
•emtein  6. 
¥.  N.  B.  19«. 
(1  RolL  Abr. 
6M.) 


If  the  hiifband  within  age  take  to  wife  feme  tenanl  in  taile  r  q  ^  .  i 
gftner^,  and  the  huiband  make  a  gift  in  taile  and  dieth  L^«^7*  ^*J 
within  age,  in  this  cafe  the  wife  may  enter,  as  LittUton  here  hold- 
eth,  or  the  heire  of  the  huiband  in  refped  of  the  new  reverfiua 
defcended  unto  him  may  enter.  But  if  the  heire  enter,  prefently 
thereupon  his  eftate  vaniiheth.  If  tenant  in  taiie  being  within  the 
age  of  one.and  twenty  yeeres  make  a  feoflfment  in  fee,  and  after 
is  attainted  of  felony  and  dieth,  the  entry'of  the  ifliie  is  nut  lawfiiU ; 
for  his  entry  is  not  lawful!  in  refpe^  of  his  eftate  only,  but  of  his 
blood  alfo  which  is  corrupted ;  and  therefore  in  that  cafe  he  is 
driven  to  his^rmedbn. 

If  huiband  and  wife  be  both  within  age,  and  they  by  deed  in* 
dented  joyne  in  a  feofhnent  referring  a  rent,  the  hufhand  dieth,  the 
wife  may  enter,  or  have  a  dumfuit  infra  cttatem.  But  if  (he  were 
of  full  age,  (he  ihall  not  have  a  dmnfuii  infra  atatem^  for  the  nonage 
of  her  hulhand,  albeit  they  be  but  one  perfon  in  law* 


Se6t.  634, 


♦3/' T  il  y  ad  ejie  dit,  que  ft  deux 
joyntenants  efteants  dans  age 
font  un  feoffment  en  fee,  et  Vun  aes 
enfants  aevy,  et  I 'outer  furvefyuijl ; 
entant  que  les  ambideux  enfants  puif 
font  enter  joyntment  en  lour  vies,  eel 
droit  accrutji  tout  a  luy  quefurvef 
qfiiftf  etpur  ceo  celuy  quefurvefquiji 
poU  enter  In  Ventiertie,  SfC.  Et  auxy 
Vheire  le  baron  que  fijl  ie feoffment 
deins  ase  nepoit  enter,  Sfc.  pur  ceo 
que  nuT  droit  difcendifi  a  titl  heire 
en  le  cas  avanidit,  pur  ceo  que  le 
baron  n^avoit  unques  riensforjque  en 
droit  de  fa  feme,  Sfc. 


AND  it  hath  bccne  faid,  that  if 
"^  two  joyntenants  being  within 
age  make  a  feoflement  in  fee>  and 
one  of  the  infants  die,  and  the  other 
furviveth  ;  in  as  much  as  both  the 
infants  might  enter  jojntlyiB  their 
lives,  this  right  accrueth  all  to  him 
which  furviveth,  and  therefore  hec 
that  furviveth  may  enter  into  the 
whole/ &c  And  ^Ifo  the  heire  of 
the  huiband  which  made  the  fedif* 
ment  within  age  cannot  enter,  &c. 
becaufe  no  right  defcendeth  to  fuch 
heire  in  the  cafe  aforefaid,  for  that 
the  huiband  had  never  any  thing 
but  in  right  of  his  wife,  &c. 


21  £.  3. 50. 
18  £.  2.  Brc. 
831.  6  £.  3. 4. 
9  Ji*  6. 6* 
19H.6.  6. 
39  H.  6. 49.     ' 
34  H.  6.  31. 
F.  N.  B.  19t, 
See  of  this  in 


"  JpOlT  enter  en  I'entiertie,  SfcJ'  And  the  reafon  hereof  is 
implied  in  this  (4*c.)  for  that  they  may  joyne  in  a  writ  of 
right,  and  therefore  the. right  ihall  furvive.  But  they  cannot  joyne 
in  a  dum  fuit  infra  atatem^  becaufe  the  nonage  of  the  one  is  net 
the  nonage  of  the  other.     In  this  cafe,  if  one  joyntenant  had  f^^m  ir\ 


made  a  feoffment  in  fee  and  died,  the  right  ihould  not  have  ^*^^  ^ 
»»»  u  furvived,  for  the  joynture  was  fevered  for  a  time.  If  two  joyntenants 
the  Chapter  of  ^9  ^^^  ^^^  ^^^  i^  of  full  age,  and  the  other  within  age,  and  both 
Joyntenants.  they  make  a  feoffment  in  fee,  and  he  of  full  age  dieth,  the  ini^pt 
<8  Rep.  Whit-    {j,aU  enter,  or  have  a  dumfuit  infra  tttatcm  but  for  the  moitie. 

tingham's  csfe.)  *^         ^ 


Lib%  3. 


Of  Difcontinuance.      .  Se6t.  635,  63j6C 
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5  Rep.  27.  29.    6  Rep.  3.    9  Rep.  84.  b.    8  iUp.  4%,y 


JPT  auxy  quant  vn  enfant  fait  un 
feaffment  ejieant  deinsage^  ceo  ne 
luy  greevera  ne  ledra^  mes  que  il  poit 
efiterbien,Sfc.  car  ceoj'erroit  encounter 
r^afon,  que  tiel feoffment  fait  per  celuy 
que  nejuit  able  defaire  tiel  feoffment  ^ 
greevera  ou  ledera  outer  ^  de  toller  eux 
de  lour  entre,  Sfc,  Et  pur  ceux  caufes 
tlfemble  a  afcuns,  que  apres  la  mort 
de  tiel  baron  ijjint  efteant  deins  age 
al  temps  de  le  feoffment^  Ifc,  que  fa 
feme  bienpoitenter^  Sfc. 


A  N  D  alfo  when,  an  infant  make  a 
-^-^  feoffment  bein^  within  age^thig 
{hall  neither  grieve  nor  hurt  him, 
but  that  hee  may.  well  enter,  &c.  for 
itfliould  be  againft  reafon  that  fuch 
feoffment  made  by  him  that  was  not 
able  to  make  fuch  a  feoffment  (ball 
grieve  or  hurt  another,  to  take  them 
from  their  entry,  &c.  And  for  thefe 
reafons  it  feemeth  to  fome,  that  after 
the  death  of  fuch  hufband  fo  being 
within  age  at  the  time  of  the  feoffs 
ment,  &c.  that  his  wife  may  well 
enter,  &c. 


*  TifE  S  que  il  poit  enter  bien^  SfC^  Here  is  implied,  that  he 
might  enter  either  within  age,  or  at  any  time  after  itill  age, 
and  likewife  after  his  death  his  heire  may  enter.,  MeHorem  enim 
eonditionem  focere  potejl  minor  deteriorem  nequaquam. 

NotOy  A  fpeciuU  heire  (hall  take  udrantage  of  the  infancie  of 
the  anceilor.  As  if  tenant  in  taile  of  ui|  acre  of  the  cuflome  of 
borow  EngliOi  make  a  feoffment  in  fee  withhi  age,  and  dietb,  tha 
youngeft  fonne  (hall  avoid  it ;  for  he  is  privie  in  blond,  and  claimeth 
by  difcent  from  the  infant. 

And  fo  if  tenant  in  taile  to  him  and  the  heires  females  of  his 
bodie  make  a  feoffment  in  fee  anA  dieth  within  age,  having  iifue 
ft  fonne  and  a  daughter,  the  daughter  ihall  avoid  the  feoffment. 
And  fo  note,  that  a  caufe  to  enter  by  reafon  of  infancie  is  not  lika 
to  coiiditions,  warranties,  and  eftoppels,  which  ever  defcend  to  the 
heire  at  the  common  law. 

The  rsfidue  of  this  Sedion  upon  that  which  hath  beene  faid  is 
•vident.     . 


Braa.  fol.  14. 
Britton  fok&8A 
Fleta  iib.  S.    , 
cap.  5. 

(Poft.  950.  b. 
380.  b.) 


(8  Rep.  54. 
Ant  14.  a.) 


Sea.  636. 


TTE  M,  Jt  feme  inheritrix  prent 
baron^  et  ont  iJJueftSf  et  le  oaron 
morufty  et  el  prent  auter  baron,  et  le 
fecond  baron  leffa  la  terre  qui  il  ad  en 
droit  fa  feme  a  un  auter  pur  terme  de 
fa  vie,  et  puis  la  feme  moruft,  etpms 
le  temasU  a  terme  de  viefurrendijtfon 
efiate  a  le  fecond  baron,  Ifc.  quaere, 
Ji  lefts  le  feme  poit  enter  en  ceft  ca$ 

fur 


A  LSO.  if  a  woman  inheritrix 
'^  taketh  hufband,  and  they  have 
iffue  a  fonne,  and  the  hufband  dieth. 
and  (he  takes  another  hufband,  and 
the  fecond  huiband  letteth  the  land 
which  he  hath  in  ri^ht  of  his  wife  to 
another  for  terme  of  his  life,  and 
after  the  wife  dieth,  and  after  the 
tenant  for  life  fuxrandereth  his  efiate 

to 


Lib.  5.  Cap.  1 1.       Of  Difcontimiance.  Sea.  620. 

-And  y#»t  in  fome  cafes  the  freehold  may  be  difcontinued  and  not 
M^^^^-Si.  the  reverfioii.  [//]  As  if  the  hufliand  and  wife  make  a  leai'e  for 
18  £3/5*  ^i^®  by  deed  Oi)  of  the  wife's  land,  rtfferving  a  rent,  the  hufband 
jf  H,  ^'24!  dieth  ;  this  wiis  a  difcontinuant'e  at  tJie  common  law  for  life  ;  and 
iQ  Reo.  71  ^  ^^^  ^^^^  revcrfion  was  i>ot  difcontinued,  birt  remained  in*  the  wife. 
^       ^     '^       Otherwife  it  is  if  the  hufband  had  made  the  leafe  alone.       [333.  b.} 

"f  1  H.  6. 5t,  "  Ef  puis  Ic  ftnani  a  fermt  de  vie  morvQ^  ^i\*    The  like  law  it 

1^  E.  4.  tit*        is  if  the  tcmmt  for  life  furrender  to  the  grantee,  or  if  the  grantee 
Ptfcont.  30.        recover  in  ah  ai^ion  of  wafte,  or  enter  for  th«  forfeiture. 

S2E.3L  ^^  Axoit  feifin  et  execution  "    And  here  it  is  to  be  ohferved,  that 

Difcont.  f.  when  the  revcrlion  in  this,  cafe  is  executed  in  the  life  of  tenant  in 

.43  £.3.  taile,  it  is  equivalent  in  judticment  of  law  to  a  feoffment  in  fee,  for 

MI.^  9"*'  ^^'  ^«  ^^^  ^^^  lif<r  paired  by  livery. 

»  R  «.  Difcont.  50.    .^4  AflT.  6.  PI.  4.     r*n  Afl*.  6.  p.  6.    43  Aff.  6.  48.    18  E.  3.  43. 
$1  H.6.  52.  15  £.  4.  tit.  Dircoutiuumice  3a  Brooke  tit.  Difcout.  3.  &  14. 

4H.7.  17.    JIH.  7.  a, 

\w]  ti  H,  6.  [n*]  If  tenant  in  taile  make  a  leafe  for  life,  the  renaainder  in 

^*  **•  Ut^  this  is  an  abfolute  difcont inuance,  albeit  the  reniahidei-  l)e  not 

executed  in  the  life  of  tenant  in  taile,  becaufe  all  is  ot^  edate,  and 

paiTeth  by  one  livery.     And  fo  note  a  diverfitie  beiweene  a  grant  of 

a  revcrfion,  ami  a  limitation  of  a  remainder.     B.  tenant  in  taile 

niaketh  a  gift  in  taib*  to  A,  and  after  />.  releafeth  to  A.  and  his 

heircs,  and  after  A,  dirtli  without  iflue  ;  the  ifi'ue  of  the  firft  donee 

may  enter  upon  the  collatenill  heire,  becaofe  A.  had  not  feifin  and 

cxcriuinn  of  the  revtrfion  of  the  land  in  his  demefne  as  of  fee,  as 

Litthton  here  fpeakcth,     l^iit  if  tenant  m  taile  make  a  leafe  for  the 

life  of  the  leflTee,  and  after  relcafeth  to  him  and  his  heires,  this  is 

nn  a^fok1te  dii'continuunce ;  becaufe  the  fee  iimple  is  executed  in 

the  life  of  tenant  in  taile. 

fvl34K.  l#  [v]  If  tenant  in  taile  of  a  mimnor  whereunto  an  advowfon  is 

^uarc  impedit      appendant,  maketh   a  feoffment  in  fee  by  deed  (as  it  ought  to  be) 

^'^^*i  o*^'^  of  one  acre  with  the  advowion,  and  t lie  church  bccomraeth  void, 

.•WRS   autre    ^      ^^^^  feoffee  prcfent,  tenant  in  taile  dieth,  the  church  becoai- 

inil».  196.  ^€th  void ;  the  ijTue  ihuU  not  prefent  untill  he  hath  re^conlinued 

ij3Aflr.8.  the  acre.     But  if  the  feotfee  had  not  executed  the  fame  bypre- 

50  E.  3.  'i6.    •    fentmem,  then  the  ilVuc  in  taile  (limdd  have  prefented.     And  \o  was 

^tj^298.Poft.  jj  ^j  jj^g  comhion  lciw%  of  the  huiband  feifed  in  the  right  of  hit 

F.N.^'b.  32.      '  '^^^^i  tnutiitis  mutandh. 

1  lUll.  Abr!  632.     1  Rrp.  76.) 

If  a  fipe  be  levied  to  a  tenant  in  taile,  and  he  granteth  and  rei>- 
96  AC  8.  dreth  the  land  to  him  and  his  heires,  and  die  before  execution,  this 

42  E.  3.  ftO.        is  no  difcont inuance.     Otherwife  it  is,  if  it  had  beene  executed  i« 

D^m'  50  ^^  ^^^^  ^*  tenant  in  taile, 

(Se&.  601.638.)       H  temuit  in  taile  make  a  leafe  for  life  of  tlie  lelTee,  and  after 

Vi  H.  6. 52, 53.  gi*^nt  the  reverfion  with  warrantie,  and  dieth  before  execution,  this 

Brooke  tit.  is  no  difcontinuance  ;    becaufe  th«   difcontinuance.  was  (as  hatb 

Diioout.  3.  beene  faid)  but  for  life,  and  the  warrantie  cannot  eulorse  the 

Lib.l.fol.85.     >»«»«0). 

lib.  10.  fol.  96.  97.    (W.  Jones  210.    Cro.  Car.  156.) 

^.      -,  "  E/  ceo  eft  pet  force  del  grant  de  me/me  le  tenant  en  tayle.'* 

DifcoDt.  30*.        Hereupon  Littleton  himfelfe  is  of  the  fame  opinion,  (*)as  it  appeareth 
Vido  Sea.  64%  1^^ 

(»)  [See  Note  190.]  (i)  [See  Note  191.] 


Lib.  3. 


I, 
Of  Difcontinuance. 


Sea.  6S1,6SS. 


iie  was  in  our  bookes ;  that  if  tenant  in  taile  make  a  leafe  for  life, 
and  grant  the  reveriiom  in  fee,  and  the  leifee  attopne,  and  that 
grantee  granteth  it  over,  and  the  letfe'e  at  tome ,  and  then  the  lelfeA 
for  life  dieth,  fo  as  the  reveifion  is  executed  in  the  lile  of  tenant  in 
taile,  yet  this  is  no  difcontinuance,  hut  that  after  the  death  of  tenant 
in  taile  th^  ilTue  may  enter ;  becuufe  (as  Littleton  here  faith)  he  is 
not  in  of  the  grant  of  the  tenant  in  taile,  but  of  his  granted. 

If  at  this  day  tenant  in  taile  make  a  leafe  for  life,  and  after  by 
deed  indented  and  inrolied  according  to  the  ftatute  he  hargainetn 
and  felleth  the  reverfion  to  another  in  fee,  and  th^  lelfee  dieth,  fo 
as  the  reverfion  is  executed  in  the  life  of  tenant  in  taile  ;  albeit  the 
i>argainee  is  not  in  the  per  by  the  tenant  in  taile,  yet  inafmuch  as 
he  claimeth  the  reverfion  immediately  from  him,  which  is  executed 
in  his  lifetime,  this  is  a  difcontinuance.  And  fo  it  is,  and  for  th« 
fame  caufe,  if  tenant  in  taile  had  gnmted  the  reverfion  to  the  ufc 
of  another  and  his  heires.  If  tenant  in  taile  maketh  a  leafe. for 
life,  and  after  dillbifeth  the  lefiee  for  life,  and  maketh  a  feotitnent 
in  fee,  the  lelfee  dieth,  and  then4enunt  in  taile  dicxh  ;  albeit  the 
fee  be  executed,  yet  for  that  the  fee  was  not  executed  by  lawfiiU 
xneanes,  (as  in  all  the  cafes  of  Littleton  it  appcoreth  it  ought  to  be) 
it  is  Qo  difcontinuance. 


[334.  a.] 


Sea.  621. 


(Poft.  dS5.  b. 
iDefme  Je  cafe.) 


j/N  me/me  le  mamierferrayfi  en  le 
cafenvantdit  le  tenani  a  termede 
vie  apres  l^attournement  al  grantee 
u/i  aliefi  enfee^  et  le  grantee  uji  enter 
pur  forfeiture  de  fon  ejtate^  etpuis  le 
tenant  en  taile  u/t  devie^  ceji  un  dif- 
cojitinuance,  cauia  qua  fupia.] 


N  the  fame  manner  fhall  it  be,  if 
the  cafe  afprefaid  the  tenant 


in 


I 


for  terme  of  life  after  the  attorne- 
ment  to  the  grantee  had  aliened  i^ 
fce^'and  the  grantee  had  entred  by 
forfeiture  of  his  eilate,  and  after  the 
tenant  in  tayle  had  died,  this  is  a 
difcontinuance,  cauj&  quafupra. 


nr  H I S  is  added  in  this  place,  but  in  the  originall  it  conuneth  In  ^i  H-  fi-  52,  53, 
-^  after  in  this  Chapter*.  ^  vJLJtao. 


Sea.  622. 


(SirW.  Janei 
S09.    CraCar. 
156.) 


ILTES  en  ceft  caSffi  tenant  en  taile 
-*^  que  granta  le  reverfion,  isc.  mo^ 
Tujl,  vivant  le  tenant  a  temie  de  viey 
et  puis  le  tenant  a  terme  de  vie  morufty 
etj^uis  celuy  a  que  le  reverjion  fait 
graunf  enter,  Ifc.  donqne  ceo  n* eft  pas 
difcontinuance,    mes  que  Viffue  del 

tenant 


T2  UT  in  this  cafe,  if  tenant  in  taile 
T^  that  grants  the  reverfion,  8tc. 
dieth,  living  the  tenant  for  life,  and 
after  the  tenant  for  life  dieth,  and 
after  hee  to  whom  the  reverfion  waa 
erabted  enter,  8cc.  then  this  is  no 
aifconUAuance,  but  that  the  iflue  6f 

the 


f  But  it  does  not  appear  in  this  Chapter  in  L.aiidM.  nor  Reb«  nmr  inMSS* 

Z3 


Lib.  S.  Cap.  II.      Of  Difcontinuance.       Se£l.  623;  6S4. 

tenant  en  talk  pott  bien  enter  fur  le  the  tenant  in  tayle  may  well  enter 

grauntee  del  reverjion;  pur  ceo  que  upon  the  grantee  of  the  reverfion; 

7e  reverjionguelegrauntee  avoit,Sfr.  becaufe  the  reverfion  which   the 

nefuit  execute,  tf;c.  en  le  vie  le  tenant  erantee  had,  8cc«  was  not  executed, 

en  taile,  8fc.     Et  iffint  it  eft  ^raund  Sic.  in  the  life  of  the  tenant  in  taile, 

diverfity  quant  tenant  en  taile  fait  8ic.     And  fo  there  is  a  great  divcr- 

un  leas  pur  terme  d^ans,  et  lou  ilfait  iicie  when  tenant  in  tayle  maketb  a 


has  pur  terme  de  vie ;  car  en  Vun  cas 
il  ad  reverfion  en  taile ^  et  et^  ranter 
cas  il  ad  un  reverjion  en  fee. 


flH.6.5S. 


leafefor  veares^and  cv here  he  makech 
a  leate  for  life;  for  in  the  one  cafe 
bee  hath  a  reverfion  in  tayle,  and  ia 
the  other  cafe  bee  hath  a  jrevcrfion 
in  fee  (i). 

/^  F  this.fufficient  hath  beene  faid  before,  and  is  of  itfelfe  mani- 
it^j  and  needeth  no  expHcution. 
Like  law  was  at  the  commou  law  of  a  hufband  feifed  of  land  la 
right  of  bis  wife,  mutatis  mutandis. 


Seft.  623. 


[334.  b.] 


f^ARfi  terrefoit  done  a  un  home 
^  et  afes  lieires  males  de  fan  corps 
engehdres,  le  quel  ad  iffue  deux  fits,  et 
V eigne  fits  aaifjue  fleet  devy,  *  et  le 
tenant  en  taile  fait  un  leas  pur  terme 
des  ans  et  rfery,  ore  le  reverfion  dif 
eendiji  a  leftipuifne,  pur  ceo  que  le 
Reverfion  fait  forjque  en  k  taile^  et  le 
jits  puijhe  eft  hetre  male^  6i'c.  Mes  ft 
h  tenant  7^ fait  un  leas  pur  terme  de 
^ie,  Sfc,  et  puis  moruft,  ore  le  reverfion 
difcendifr.a  It  file  del  eigne  fits,  pur 
ceo  que  le  reverfion  eft  en  fee  fimple, 
'et  la  file  eft  heire  general,  ^c/ 


Tf'OR  if  land  bee  given  to  a  man 
■^  and  to  his  heires  males  of  his 
body  cngcndr(?d,  who  hath  iflue  two 
fonnes,  and  the  elded  fonne  hath 
iffue  a  daughter  and  dieth,  and  the 
tenant  in  tayle  makeih  a  leafe  for 
yeares  and  die,  noiv  the  reverfion 
defcendeth  to  the  younger  foniie, 
for  that  the  reverfion  was  but  in  the 
taile,  and  the  younijeft  fonne  is  heire 
male,  8cc.  But  if  tlie  tenant  had 
made  a  Jeafe  for  life,  &c.  and  after 
died,  now  the  rcveriion  defcendeth 
to  the  daughter  of  the  elder  brother, 


for  that  the  revei-fion  is  in  the  fee 
fimple,  and  the  daughter  is  heire  generally  &c.  (1) 

This  is  evident  alfo,  and  needeth  no  explanation. 

Se6l.  624. 


TTEM,  ft  home  fait  feifie  en  taile 

de  terres  devifaules  per  tejlament, 

Sfc.  et  il  ceo  devifa  a  un  auter  en  fee, 

et  moruft^  et  I  auter  enter,  l^c.  ceo 

ri eft  pas  difcontinuance,  pur  ceo  que 

nul 


A  LSO,  if  a  man  be  (eifed  in  taile 
•^  of  lands  devifable  by  tefiament, 
8cc.  and  bee  devifetli  this  to  another 
in  fee,  and  dieth,  and  the  other  en- 
ter, &c.  this  is  no  difcontinuance, 

for 


*  et ii tetumt  tM  iailifmi MM  iiot pur  tirmi  des OMS,  etdev^,  not  in  L.  and  M.  nor  Rob« 


[334.  b.] 
(1)  See  the  note  on  the  following  Seaion.  (i)  [See  Note 


19*.] 


Lib.  3. 


Of  Difcontmuanc^. 


Sea,  6i5i 


fftul  difcOiUinuance  fuit  fait  en  lu  vie    fur  that  no  difcontiauance  was  made 
del  Unent  en  le  taiie,  Sfc.  in  the  life  of  the  tei^aqt  ia  tai]|e,  ^tc; 

'T^HIS  is  munifeil,  and  needeth  no  explanation:  only  this  isr  to  9E.  4.2*. 

be  obfervcd,  that  no  difcomi nuance  can  be  nmd«  by  tenant  in  y^^^'jg  g^  - 
taile,  bat  fuch  as  is  made  and  taketh  effa^l  in  hi^  Ui«-tiBi«,  which  (Cro.Car  405. 
is  here  implied  in  the  (t^c.)  llWl.  Abr.6«|L) 


Sea.   625. 


TTEM^  fi  terre  foil  done  en  taiky 
favant  lereverjhn  al  donor y  etpuis 
le  tenant  en  taile  per  fun  fait  enfeoffa 
le  donor,  a  aver  et  tener  a  lu\f  et  a  fes 
heires  a  toutsjours,  et  liver  a  luy  feifin 
accordant,  i^c,  ceo  nejl  pas  dilconti" 
nuancey  pnr  ceo  que  nulpoit  difcon^i- 
nuer  I'ejiate  en  le  taile,  finon  que  il 
dif continue  le  reverjum  celuif  que  ad 
le  reverjion,  S(c,  ou  le  remainder,  fi 
afcun  ad  le  remainder^  Sic.  Et  en- 
tant  que  per  tiel  feoffment  fait  a  U 
donor  (le  reverjion  adonques  e/fennt 
en  luy)fon  reverjion  fie  fait  difconti- 
fiue  ne  altera te,  ic,  cejiycojfment  neji 
pas  difcontinuancey  6fc, 


ALSO,  if  land  be  given  in  talie> 
■^  lavia((  the  reverfion  to  the  do* 
nor,  and  after  the  tenant  in  taile  by 
his  deed  enfeoife  the  donor,  to  have 
and  to  hold  to  him  and  to  his  heirea 
for  ever,  and  deliver  to  him  feifia 
accorilingly,  &,c.  this  is  ho  difcoa* 
tinuance,  heciiufe  none  can  difcon- 
tinue  tho  ellate  taile,  unieffe  he  dif- 
ccuuinueth  the  reveriion  of  him  whd 
hath  the  reveriion,  &c.  or  remain* 
der,  if  any  hath  the  remainder,  8cci 
And  inaCmuch  as  by  fuch  feoffineut 
made  to  the  donor  (the  reverfioa 
iTien  being  hi  him)  his  reverfion  was 
not  dilcontinued  not  altred,  8cc.  this 
feoffment  is  no  difcontinuance,  8ccJ 


AND  of  this  opinion  is  Littleton  [a]  in  ourbookes,  and  faith  that  [a]9£.4.S4.b. 
"^  fo  it  was  adjudged. 


"  Eifeqlfee  le  donor,  ^c."  This  muft  be  underftood  where  the 
fooc  fll  reverfion  of  the  donor  is  immediately  expectant  upon  the 
L33  J*  ""J  eftate  of  the  donee  ;  [b]  for  if  a  ni:m  make  a  gift  in  taile  the 
remainder  in  taile,  referving  the  reverfion  to  himfelfe :  in  this  cafig 
if  the  donee  enfeoife  the  donor,  this  is  a  difcontinuonce,  becaufe 
there  is  a  meane  edate.;  and  fo  doth  Uttleton  here  put  his  cafe  of 
a  reverfion  immediately  expectant  upon  the  gift  in  taile.  Alfo  it  is 
to  be  intended  of  a  feoffment  made  to  the  donor  foiely  or  only ;  for 
if  the  donee  enfeoffe  the  donor  and  a  ftraiiger,  this  is  a  difcontiau* 
anctt  of  the  whole  land. 

But  if  tenant  for  life  make  a  leafe  for  his  owne  hfie  to  the  le0br, 
the  remainder  to  the  leflTor  and  an  eflranger  in  fee :  in  this  cafe, 
forafmuch  as  the  limitation  of  the  fee  (houl4  worke  the  wrong,  it 
euuretb  to  the  leflbr  as  a  funrender  for  the  one  inoytie,  and  a  fcNT- 
'  feitore  as  to  the  remainder  of  the  ftranger ;  for  he  cannot  givt  to 
the  leifor  that  which  he  had  before,  as  our  author  here  faith  ;  and 
as  to  tht  rcmaiiider  to  the  ilranger,  it  is  a  forfeiture  for  his  moytie, 
aitd  when  the  lelfor  entreth,  he  (hsdl  take  the  benefit  of  it.  But  if 
two  joyntenants  be,  and  one  of  them  enfccffe  his  companion  and 

Z  4  a  ftranger. 


Lib.  1.  fol.  I4ai 

io  Chudl^e't 

cafe. 

(1  Roll  Ak*. 

634.) 

[b]  41  ACi. 

41  E.  5.9.  '  ■ 

<lR«p.l46.b.) 

(Anr.W.  ft.) 

28  H.  a.Diertf. 


(I  Hep.  76.  b> 
Sid.36f.) 


iDymVLt.} 


(Ant  169.  n, 
186. «.   193.  b 
200.  b.  8  R«U.' 


Lib.  3.  Cfip.  11.      Of  Difcontinuancc.       Seft.  626,  627. 

a  ftraagery  and  make  Uvexy  to  the  Granger ;  this  (hall  veft  only  Ia 
the  firanger^  becaufe  the  livery  caiilk)t  enure  to  his  compapion. 

%Nul  poit  difcttwtinuer  I'ejate  en  taiU^  Jinon  que  U  dijtontinue 
^  U  reverfion^  Spc,  ou  k  remainder ^  dfc."  And  therefore  for  this 
caufe,  if  the  reverfion  or  remainder  be  in  the  king,  the  tenant  in 
taile  cannot  difcontinue  the  eilate  taile  [c].  But  tenant  in  taile, 
the  reverfion  in  the  kins,  might  have  barred  the  eftate  taile  by  a 
common  recovery,  until!  the  ftatute  of  34  H.  8.  ca,  20.  which  re- 
ftraineth  fuch  a  tenant  in  taile ;  but  that  common  recovery  neither 
barred  nor  difcontimied  the  king's  rever(ion(i). 

Note,  the  reverfion  may  be  revelled,  and  yet  the  difcontinu- 
ance  remaine.  [d]  As  if  a  feme  covert  be  tenant  for  life,  and  the 
hufband  inake  a  feoffment  in  fee,  and  the  l^lTor  enter  for  the  for- 
feiture ;  here  is  the  reverfion  revelled,  and  yet  the  difcontinuance 
remained  at  thd  common  law. 


Abr.  86.  40S. 
1  Rep.  100.  b. 
4  Uo,  93.) 

40  AC  36. 
tl  Am  36. 
18  E.  8. 45, 
P,  N.  B.  149.  a. 

PI.  Com.  555. 
fc]  $3  H.  8.^t. 
Taile  Br.  41.^ 
Pi.  Com.  ubi 
fupra. 


r<]s7Air.p.6o. 

S9  AiT  43. 
Jl  Afl*.  11. 
16  Afll  11. 
18  £.  3. 45. 
'<Ant.SS3.b.    Pofi,336.> 


(1  KoIL  Abr; 
^33.) 


Sea.  626. 


JP^  mefme  le  maner  eftf  louterres  TN  the  fame  manner  is  it,  where 
*^  font  aones  a  un  home  en  taile,  le  ^  lands  are  given  to  a  man  in  taile, 
temainder  a  un  aider  enjee,  et  le  te^  the  remainder  to  another  in  fee,  and 
-nant  en  taile  enfeqffa  ceiuj^  que  ejl  en 
ie  remainder,  a  aver  et  tener  a  luy  et 
a  fes  heires ;  ceo  n*efi  pas  difconti^ 
puance,  csluBx  qua  fupra. 


the  tenant  in  taile  enfeoflfe  him  that 
is  in<  the  remainder,  to  have  and  to 
hold  to  him  and  to  his  heires;  thi« 
is  no  difcontinuance,  cauja  qua 
fupra  (2). 


"  JT  12  remainder  a  un  outer!'    Here  it  appeareth  that  (as  hath 
beeue  fuid  in  cafe  of  a  reverfion)   the  remainder  muf)  be 
imniediately  expectant  upon  the  eilate  taile, 


Sea.  627. 


[335.  »>•] 


/TEMj  fiunahhe  ad  vn  rever- 
fion,  ou  rent  fervice,  ou  rent 
charge,  et  voile  graunter  *  eel  rever^ 
Jbh,  ou  rent  fervice,  ourent  charge^  a 
un  outer  en  fee,  et  le  tenant  atturna, 
Sfe.  cfo  jCefl  pas  difcontinuance. 

Of  inheritances  that  lie  in  grant, 


ALSO,  if  an  abbot  hath  a  rever- 
-^  fion,  or  a  rent  fervice,  or  a  rent 
charge,  and  he  will  grant  this  rever- 
fion, or  reiit  fervice,  or  rent  charge, 
to  another  in  fee,  and  the  tenant  at- 
torue.  See.  this  is  no  difcontinuance. 

fufficient  hath  beene  faid  before. 


•  ed  rtvirfiau,  m$  rtntfirviiif  w  ^m  ehaTg(t'''im  d^iu^h  L.  and  M.  and  Rph.  hut  n 
above  in  MSS. 


1(1}  See  Stone  v.  NewmiB*  %  Cro.  417. 


<2)  [See  Note  »93>] 


Lib.  3. 


Of  Difcontinuance. 


Sea,  6S8— 630. 


Sea.  628. 


jpN  me/me  le  manner  lau  i$bbe  eft 
'^  fiifi^  ^'j'^  advowfoHy  ou  de  tielx 
cko/es  que  pajjbnt  per  voif  d'un  grant 
Jiim  liverie  defeifin,  S^c. 


T  N  the  fame  manner  where  an  al>- 

hot  is  feifed  of  an  advowfony  or 

of  fuch  things  which  pafle  by  way 

of  grant  without  liverie  of  leilioi  8cq« 


JPTERE  it  appeareth,  (as  bath  beene  fald)  that  an  adVowfon 
doth  not  he  in  Uverie,  but  in  grant. 


Sea.  629. 


TTEM,  ft  tenant  en  taile  leffaja 
terre  a  un  outer  pur  terme  de  vie, 
etpuis  ilgraunta  en  fee  le  reverfion  a 
un  outer,  et  le  tenant  attuma,  etpuis 
le  tenant  a  terme  de  vie  aliena  en  fee, 
et  le  grantee  de  reverfion  aitra,  SfC.  en 
-le  vie  le  tenant  en  le  taiUy  et  puis  le 
tenant  en  le  taile  moruft,fon  iffue  ne 
poit  enter,  mes  eft  mis  a  Jon  brief  e  de 
£QTmedon,pur  ceo  que  le  reverfion  en 
feefunple  que  legrauntor  avott  perle 
grant  del  tenant  en  le  taile,  fuit  exe- 
cute en  le  vie  de  mefme  le  tenaunt  en 
le  taile,  et  pur  ceo  eft  un  difconti- 
nuance  enjee,  fyc. 


(Ant.  854.  a.)' 


ALSO,  if  tenant  in  tayle  letteth 
"^  his  Jand  to  another  for  life,  and 
after  he  granteth  in  fee  the  revc^on 
to  another,  and  the  tenant  attome, 
and  after  the  tenant  for  life  alien  ia 
fee,  and  the  grauntee  of  llie  rever- 
fion enter,  &c.,  in  tlie  life  of  the 
tenant  in  taile,  and  after  the  tenant 
in  taile  dieth,  his  iiTue  ihall  not  en- 
ter,^ but  is  gut  to  his  writ  offormeSon, 
becaufe  the  reverfion  in  Jee  iimple 
which  the  grauntor  had  by  the 
graunt  of  the  tenant  iit  tayle,  was 
executed  in  the  life  of  the  lame  te- 
nant in  tayle,  and  therefore  it  is  a 
difcontinuance  in  fee,  8cc. 


Of  this  fufficient  hath  beene  laid  before. 


[336.  a.] 


Sea.  6S0. 


(1  Roll.  Abr. 
651.) 


JP  T  nota,  que  afcunsfont  difconti- 
•^^  nuancespur  terme  de  vie,  Sicome 
tenaunt  en  le  taile  fait  un  leafe  pur 
terme  de  vie,favant  le  reverfion  a  luy 
aujif  longement  que  le  reverfion  eft  al 
tenant  en  taik,  oua  fes  heires;  ceo 
rleft  difcontinuance,  forfque  duront 
la  vie  le  tenant  a  terme  de  vie^  S^c. 
JEt  fi  tiel  tenant  en  taile  dona  lea 
tenements  a  un  outer  en  taile,  favant 
It.reverfioni  donques  ceo  eft  dtfconti^ 
nuance  durant  lefecond  taik,  Sfc. 


A  ND  note,  that  fome  make  dif- 
"^^  continuances  for  terme  of^life. 
As  if  tenant  in  tayle  make  a  leafe 
for  life,  faving  the  reverfion  to  him 
as  long  as  the  reverfion  is  to  the  te- 
naunt in  tayle,  or  to  his  hey  res;  this 
is  no  difcontinuance  but  during  the 
life  of  tenant  for  life,  &c.  And  if 
fuch  tenant  in  taile  giveth  the  lands 
to  another  in  tayle,  faving  the  re- 
verfion, then  this  is  a  difcontinuance 

during  the  fecond  tayle,  &c. 

THIS 


Lib.  3.  Cap.  li.       Of  Difcontinuance.  Seft.  642. 

unquei  feifie  per  force  de  mefme  le    warrantie,  a  man  (hould  difconrinu€ 
tiiUe  ♦.  ^  deec',  &c.  that  it  as  never  feifed  bf 

force  of  ihe  fame  taile. 


Viile  Sea.  59S. 
59i>,  597.  dOl. 


'M'OTE,  there  alfo  in  thefc  tw<y  Regions  appeared),  that  (al 
^  hath  beeiid  faid  before)  a  warrantie,  though  be  were  cever 
feifed  bf  force  of  the  taile,  may  worke  the  efifcd  of  a  difcoiltixiu* 


ance. 


*'  Hme  poet  difconiimtrr  m  ftut^  SfC^    This  is  xAiftaken,  and 
fliould  be^  home  poet  difcouimuer  un  iaiU  ;  aiyi  ib  is  the  origina]!. 


Se6l«  642. 


[340- b: 


w^ 


fO  TJffi'fqitfeignior  et  tenant, 
et  le  tenant  dona  les  tenements 
a  uu  outer  en  4>  taile,  le  remaindef  a 
un  auter  en  fee,  et  puis  le  tenant  en 
taile  fait  un  leas  a  un  home  pur  terme 
de  vie^  S^.  fivant  le  reverjum,  t^c.  et 
puis  granta  le  reverfion  a  un  auter  en 
fee,  et  le  tenant  a  terme  de  vie  atturna, 
Sfc.  et  puis  le  grantee  del  reverfioii 
morujifatts  lieire,  ore  mefme  le  rerer^ 
(ion  dement  al  feignior  per  voy  d'ef 
cheate.  Si  en  ceji  cat  le  tenant  a  terme 
de  vie  deviafi,  et  le  feignior  perforce 
de  Jon  efcheate  enter  en  la  vie  le  tenant 
en  le  taile,  etpnis  le  tenant  en  le  taile 
moruji,  il  femble  en  ceo  cos  que  ceo 
nefl  pas  dtfconlinUance  al  ifjue  en  le 
taile,  ne  a  celuy  en  le  remainder,  mes 
t(ue  ii  pott  bien  enter,  pur  ceo  que  le 
feignior  eft  eins  per  voy  d'efhheatf  et 
nemif  per  le  tenant  en  le  taile^  kc 
Mes  fecus  eiTet,/  le  reverjion  uft  eftt 
execute  en  It  grantee  en  U  vie  de  /e- 
nant  en,  le  taile,  car  adonque  uft  le 
grantee  eft  eins  en  les  tenements  per  U 
tmmmt  en  le  tayle,  %  S^c* 


ViAtSia^sa.   I' HE  reafon  of  this  cafe  is  hcila  rendred  (as  befora  Jt. 

this  Chapter),  thai  albeit  the  reveriion  b^  execuied  in  tha  IficA, 
by  efcheat  in  the  life  of  tenant  in  taile,  yet  becaafe  ha  is  not »  bf 
the  tenant  in  taile  tut  by  efcheat,  it  workcth  no  difcofttinuanfiw 


^OTE,  if  there  be  lord  and  tc- 
"^  Danty  and  the  tenant  giveth 
lands  to  another  in  taile,  the  remain- 
der to  another  in  fee,  and  after  the 
tenant  in  taile  makes  a  leafe  to  a  man 
for  a  terme  of  lite,  8cc.  faving  the  fc- 
verfion,  &c,  and  after  granteth  the 
reverficn  to  another  in  Tee,  and  the 
tenant  for  life  attome,  &c.  and  aftec 
the  grantee  of  the  reveriion  die  with* 
outneire,  now  the  fame  reverfion 
commeth  to  the  lord  by  way  of 
efcheat.  tf  in  this  cafe  the  tenant 
for  life  dieth,  and  the  lord  by  force 
of  his  efeheat  enter  in  the  life  of  te. 
tan't  in  taile,  and  after  the  tenant  in 
taile  dietb,  it  feemeth  in  this  cafe 
that  thiols  no  difcontinuance  to  the 
iflue  in  taile,  nor  to  him  in  the  re« 
mainder,  but  that  be  may  weH  enter, 
becaafe  the  lord  ia  in  by  way  of  ef- 
cheat,  and  not  by  the  tenant  in  tay k. 
fiut  otherwife  it  Oiould  bee^  if  tha 
reverfion  had  beeiie  execated  in  the 
grantee,  in  the  life  of  tenant  in  tayle^ 
lor  then  bad  the  grantee  been  ia  the 
tenements  by  the  teoaut  iatailc^  &C4 


^  fifr.  added  in  L.  and  M.  an  J  Rob. 
t  iiota,-^bim,  L.  and  M.  and  Rob. 
iualff  It  nm^mdir  a  un  auter  <fv, 


not 


in  L.  and  M.  nor  Rob. 

X  Bfc,  not  in  JL.  and  M.  nor  R#h« 
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But  if  it  had  beese  executed  in  the  life  of  tenant  in  taile  in  the  ^^^  1.  foL  136. 
grnntee  which  was  in  by  tenant  in  taile,  then  the  lord  by  efcheat  ^^^'  ^'  ^^^*  ^*» 
lliiuLd  have  taken  advantage  of  it.     But  of  thi^  fufHcient  hath 
beene  f^id*  before  in  this  Chapter* 


Sea,  643,  644,  &  645. 


TT  E  My  fi  un  parfon  d*un  efglife 
on  un  vicar  d'un  ejlriijej  alien  cer~ 
taine  tenes  ou  tenements  parcel  de  fon 
glebe  J  S^c.  a  un  outer  enjee^  et  moruftf 
on  rtfigne,  S^c.Jon  JucceJJbr  poit  bien 
enter,  tiient  contnjieant  tiel  aliena-- 
tioHj  come  e/i  dit  en  un  Nota  2  H.  4. 
Tcr/ne  Mich.  qiKid  lie  incipit. 


A  LS  0,  if  a  parfon  of  a  church  or ' 
"^  vicar  ^f  a  church  alien  certaine 
lands  or  tenements  parcell  of  his 
glebe,  8cc.  to  another  m  fee,  and  die 
or  refigne,  &c.  his  fucceflbr  may 
well  enter,  notwitbftanding  fuch 
alienation,  <as  is  faid  in  a  Nota  2 II,  4, 
Temiino  Mich,  whicb  beginnetU 
thus. 


Sea.  644. 


"^"OTA  quod  cli(?lum  fuit  pro 
^^  lege,  en  un  briefe  de  accompt 
port  per  un  majler  d*un  college  *  vers 
un  cnapleine,  que  ft  un  parfon,  ou  un 
vicar,  graunt  certaine  terre  quel  eft  de 
droit  Jon  eJgHJe  a  un  outer  et  aevie, 
ou  permute,  le  Juccejfbr  poit  enter ,  ^c' 
Ktjeo  croy  que  la  caufe  ejl,pur  ceaque 
le  parfon,  ou  vicar,  que  efi  feifie,  i^c. 
come  en  droit  dejon  efglife^  n  ad  pas 
droit  de  fee  fimple  en  les  tenements, 
f  et  le  droit  de  fee  fimple  de  ceo  de- 
murt  en  afcun  outer  perfon ;  et  pur 
ret  caufe  fon  fucce(JQr  poit  JiV/i  enter, 
nient   tontrifieant     tiel   alienation, 

isc* 


ATO  TA  quod  dictum  fuit  pro  lege^ 
"^^  in  a  writ  of  account  brought  by 
a  mafter  of  a  college  againft  a  chap** 
laine,  that  if  a  parfon,  or  vicar,  .grant 
certaine  land  which  is  of  the  rieiit  of 
his  church  to  another  and  cue,  or 
changieth,  the  fucceiTor  may  enter« 
Su:. '  And  I  take  the  caufe  to  bee, 
for  that  the  parfon,  or  vicar,  that  is 
feifed,  &c.  as  in  right  of  his  church, 
hath  no  right  of  the  fee  fimple  ia 
the  tenements,  but  the  right  of  the 
fee  fimple  abide th  in  another  per«« 
fon ;  and  for  this  caufe  his  fuccef* 
four  may  well  enter,  uotwithftaudin^ 
fuch  alienatiqn,  8c^« 


Sea.  645, 


f^J  R  un  evrfque  poit  aver  breve    T^  O  R  a  bifliop  nwiy  have  a  writ  of 
^  de  droit  de\^  tenements  de  droit  de    -^    right  of  the  teneinents^  of  the 
fon  efglife^  pur  ceo  que  le  droit  ejl  en     '  ^ 
fon  chapiter,  et  le  fee  fimple  demurrant 

en 


the- 
right  of  his  church,  for  that  the  right 
is  in  his  chapiters  wd  the  fee  fimple 

abidctb 


•  wrs  tm  cbapUiiU'-d'umclutpiU  L.  and        +  temmmis di drmt  de  fiMifgUfe,  tmr  cm 
M.  and  Roh.  f <v  ^  dmt  ifimjm  (bafiter,  it  /r<-<iOOt  in 

Ir.  and  M.  nor  Roh. 


t  r/'-nf,  L.  and  M«  »ad  Roh. 


Aa3 
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en  lay  et  en  Jon  chapUer.     Ei  un  abiHeth  in  lilai  nnn  in  his  cbapiter. 

deane poit  aver  hreve  de  droit y  p»tr  And  a  de«ine  may  have  a  Vkv'w  ot 

ceo  que  le  droit  demurt  en  luif.    %  Et  ri]»ht,  hecaiifc  the  right  reniaync>  in 

un  abbe  poit  ater  hitpfe  de  droit,  pur  him.  And  an  nbbot  may  have  a  writ 

ceo  que  te  droit  demurt  en  luif  et  en  of  ri^hr,  for  that  the  right  remayncs 

foncovent,     FA  un  nuifter  d'an  hofr  in  hiin  and  i:i   hi-*  coveat.     And  a 

pitall  poit  avr  hriefe  de  droits  pur  inalrer  of  an  hDffiitall   niay  liave  a 

ceo  que  le  droit  de/nnrt  eu  luy  et  en  writ  of  lijihr,    hecaufe  t!ie  ri^ht  rc- 

fct  c(fnfreres,  ^c.     lit  fic  He  aiiis  §  mainclh  in  him  and  i*i  hi^  cfUifri'ie>, 

Vafibus  confimihbup.  t|    Mes  un  par^  &c.  Ax\s\  fo  of  other  Hke  oal'cs.  But 

fon  ou  uu  vicar  ite  poit  aver  brief  e  de  a  par  fun  or  vicar  cannot  have  a  writ 

droit,  Sfc.  of  right,  &c. 

"   pARCEI,(fr/onglfbf,SiT,**     lo  whom  the  fee  fimpTe  r-,,-       i 
i^M?  ^  ff  ^^  «f  the  glebe  is,  is  a  quellion  in  our  bookes,  [a]  t?ome  «-*^^   *    '-* 

hold  tliat  it  is  in' the  patron;  bat  that  cannf»t  be  lor  two  reafnus. 
.Firfi,  for  that  in  the  beginning  the  huid  was  given  to  the  paribn  aiul 
his  lucccfibis,  aiid  the  pdtron  is  no  fiicceiibr.  Secondly,  the  words 
Vide  Rcgilb%  oiiht  VI nXoi juris  utriitn  he y  ft  fit  libera  cl*euiojiua  c ci.lt ficc  de  D* 
^'%*'.^'^*^*^'  i^nd  not  of  the  patron,  iioine  otheis  doc  hold  that  the  fee 
iVn  8  <>!'  fimple  is  in  the  patron  and  ordinary;  but  this  cunnot  l>e,  for  the 
(F.  N.  B.  48,  caufes  al)0vefaid  :  and  iht-refore,  of  neceflitie,  the  lee  fimple  is  in 
4'J.  u.)  '  abeyance,  as  ii///<7o/i  fait  I  J.     And  this  was  provided  by  the  provi- 

^n^'  ^*  ^  ^'  dcnce  and  v.ifdome  of  the  law  ;  for  that  the  parfon  and  vicar  h»v« 
ii  IloU  Atx  cuiam  aniffiarum,  and  were  bound  to  celebrate  div.ne  fervice,  aiwi  ad- 
3oiK)        *        nnniiVer  the  facranients;  and  therefore  no  act  of  the   piedecedor 

Ihould  mike  a  difcontinuance  to  take  away  the  cptry  of  the  fuccellor, 
and  to  drive  liim  to  a  reall  action,  whereby  he  ihould  be  deftitute  of 
inaintencUice  in  tlie  meanc  time.     Upon  confideratioa  of  all  our 
Lookes  I  obferve  this  diverfilie :  that;a  paifon  or  vicar,  for  ihe  bene- 
fit of  the  church  and  of  his  fuccefibii,  is  in  fome  cafes  efteemed  in 
law  to  have  a  fee  fimple  qualified  ;  but  to  doe  any  thing  to  thepreju* 
dice  of  hib  fuccedbr  in  many  caf<;s,  the  Law  adjudgeth  him  tu  have  in 
Pra^on  lib.  4.     eficd  but  an  eftate  for  life.     Cau/u:  eccltjicc  publicis  caufis  ccquipa- 
j?  j    T*!' . ,«        rantur  :  and  Su?nfna  ratio  rjl  qucr  pro  rchgiune  faclt.     And  Ecdtfia 
fungitttr  vice  ininoris,  mcliorcm  face  re  pottji  conditioncnijaam,  dc- 
ti  riorem  nequfujuam, 
t*.  N.  p.  55  D.        Ad  a  paifon,  vicar,  archdeacon,  prebend,  chantery  priift,  and 

iLi)\l  7  's  *^^  ^^^^'  '^*^y  ^^^^  ^*  action  of  walk,  and  in  the  wiit  it  fliall  be 

faid,  ad  exhivrcdathnnn  ecclrjiw,  4  c.  ip/ius  B.  or  pr(cbcmla:  ipfius  A^ 
T.  N.  B.  49. 1.  And  the  parfon,  &c»  'that  niaketh  a  l^afe  for  hfe,  (hall  have  a 

111.  11.    20  E.  3.  coff/tmili  cafa  during  the  life  of  the  lofi'ee,  and  a  writ  of  entrie  r^Ay    i  "j 
lit.  .Tun*  utrum,   Qfi  commujum  legem  after  his  death,  or  a  writ  ad  (enninum  '^"^  *     -^ 

I    eft  lit  Wk       M  'a  *i i^ 

Jwris  utriiiii  14.     ^^' P''^*'<''"^  OT  mjuhd  permit  fat  in  the  c/f  6c/,  and  none  can  main- 
1.  14  E.  8.         t^Jn^  ^".V  of  tbefe  Writs,  bdl  a  tenant  in  fee  fimple  or  fee  tayle. 
iUd  4.     F.  >f.  B.  50.     30  K.  3.  ?6.     21  F.  3. 1 1.  nt.  Entrie  10.     F.  N.  B.  206.  F, 
Jlf glftf.  «37.    4L.  4,2.     8  E.  S.  tit.  Ijitrlc  3.     7  H.  3. 54,  55.    (Ant.  67.  a.) 

And  a  parfon,  &c.  may  receive  honiage,  which  tenant  for  Uf« 
Cannot  doe.     Temps  E.  i.     Incuinbent  19. 
I  so  f^'^  Likewife  a  parfon,  &c.  fhall  have  a  writ  of  mefne,  and  a 

1*  .w.  a.  contra  formamftoj'amenti. 

But 

t  r/  UM  Mi  pbef  aver  hriefe  de  droit,        $  «  added  L.  and  M.  and  Roh, 
Pjir  ceo  que  le  ik-Qit  dmurt  en  Ivjf,  »ot  ia  1.        |  ^r.  added  L.  and  M.  and  Roh. 
.  and  M.  nor  Roh* 
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But  a  parfoD  cannot  make  a  difcontinuance,  as  Littleton  bcre 
teacheth ;  for  that  fhould  be  to  the  prejudice  of  his  fucceflbr  to 
take  away  bis  entrie,  and  to  drive  him  lo  a  rcall  a^ion. 

Alfo  it  aparlon,  \c.  make  a  leafe  for  yeares,  refcrving  a  rent,  (i  Ri,ii.  Abr. 
and  dieth,  the  leafe  is  determined  by  bis  death ;  as  if  tenant  for  476.479.488. 
hfe   had  mide  a  leafe,  no  acceptance  of  the  rent  hy  the  fucceflbr  p9-  ^**'''  ^^   .  ^ 
can   make  it  good,     Alfo  in  a  reall  iidion  a  parfon,  vicar,  arch-  ^  ^^j*|*  V^   g« 
deacon,  prcLend,  ^c.  Oiall  have  aid  of  the  patron  and  urdinarie,  hs  334.)  *  * 

tenant  for  hfe  Ihull  have.     So  as  it  is  evident,  that  to  many  pur-  20  K.  fi.  tit. 
prjfi's  a  parfon  hath  but  in  elTccl  an  eftate  for  life,  and  to  many  a  A>d  ^^<X 
qu'ilified  fee  fun  pie,  but  the  entire  fee  and  ri^ht  is  not  in  him ;  oV'i^'.f  *" 
•and  thiit  is  the  reafon  that  bee  cannot  difcontinue  the  fee  fmiple  that  q  y  g'  ^4^         ' 
he  hatli  not,  nor  ever  had  ;  for,  as  it  hath  beene  faid,  Omnis  privath  11  H.  6.  9. 
prtr/ifjfponit  habitum.     And  for  the  fame  caufe  he  canrnK  have  a  writ  ^  ^-  •'^•45. 
of  right  ri<;ht,  nor  a  writ  of  right  in  its  nature  ;  as  a  writ  of  right '*"^^^''^'*^^* 
fur  (If/clai/ner  o( cuftoum^  and  fe.rvices,  ne  in  jujlh  levra,  rationabili-  (^\q' ^^\  * 
bus  dirijif,  quo  jure,  and  the  like. 

But  here  it  appeareth   hy  Littleton,  that  fuch  bodies  politike  (?Cro.  200. 
or  corporate  as  have  a  fole  feifin,  and  may  have  a  writ  ol  right.  Am.  8*i?5.  K 
for  that  the  fee  and  right  is  in  thein  (albeit  they  cannot  abfolutely  1*'*^-  ^^^-  ^^^ 
convey  away  their  lands,  &c.  without  adent  of  others),  may  make  *^**  ^^*  *^*'^ 
a  difcontinuance  ;  as  a  hiihop,  an  abbot,  a  deane,  a  maAe;*  of  aa. 
hofpitall,  and  the  like.      But  this  is  to  bee   underftood  where  a 
deone  or  a  mafler  of  an  hofpitall,  &c.  are  folely  feifed  of  dlftin^ 
pofie^lions :  for  if  the  bodie  that  is  feifed  be  aggregate  of  many» 
hs  the  deane  and  chapiter,  mafter  and  confreres,  &c.  then  the  feofl- . 
nient  of  the  deane  or  mafter  is  fo  far  re  from  a  difcontinuance  as  it 
\h  a  difilifin.  «• 

And  ihcfe  that  have  the  fee  and  rii^ht  in  them  fliall  not  have  aid.  44  E.  3.  it, 

in  refped  of  their  high  and  large  eltate,  albeit  any  of  them  he  11 H.  4.68. 

prefentable  :  but  a  deaue  that  is  colldtive  fiiall  have  aid  of  the  ^  l'^*-  *•  ^^' 
r  l.SE.a7. 

And  it  is  to  be  ohferved,  that  the  remedie  is  ever  agreeable  to  5E.2.  AidlCr- 
the  rij^ht :  and  therefore  the  bifhop,  deane,  mailer  of  an  hofpitall,  19  H. 4.  it. 
that  hath  college  and  common  feale,  or  the  like,  (hall  have  a  writ  ^'i^  ^-  -^'^  39« 
o/riglit  right,  whicli  is  the  highcft  remedie,  for  that  tliey  have  th4  ^^  J*  2'  \^''  • 
highea  eftate.  .   JJfiV"™ 

r  ^  1     ^^^^^  Littleton  citeth  the  booke  cafe,  Mich-  a  //.  4.  as  a^ 

».  J42-  a*J  authoritie  whereupon  he  groundeth  his  opinion.  And  it  13 
to  be  Obfeived,  that  the  yeares  of  H,  4,  were  publi(he4  before 
Littleton  did  write. 

But  at  this  day,  the  biftibp,  deane,  mader  of  an  hofpitall,  or  the  Vide  S«£L  5S7. 
like,  that  have  the  fee  and  right  in  them,  as  bath  beeme  faid,  can-  593,  &c. 
not  difcontinue ;  neither  can  they  or  any  parfon,  vicar,  archdea-  1  Ji',*"  ^*  ^^\ 
con,  prebend,  or  any  other  having  any  ecclefiafticall  living,  with  1  jacibicap.k 
afl*ent  of  deane  and  chapiter,  patron  and  ordinary,  or  the  coofent  of  ' 

any  others,    make    any  leafe,   gift,  grant  or  conveyance,   eftate, 
charge  lOr  incumberance  to  binde  his  lucceflbr  otfavr  than  for  terme 
of  one  and  twe^^tie  yeares,  or  three  lives  in  pofteflion,  wheretipon 
the  acctiftomed  rent  or  more  (hall  be  reierved.     Thefe  be  excellent  j-^  ^  ^^^  4^ 
Idwes,  and  have  beene  well  expounded  for  the  maintenance  of  iieli-  Lib*  4!  foi.  76. 
gion  and  the  good  of  God's  church ;  for  otherwife  it  is  to  bee  feared  &  ^).  Lib.  5. 
that  holy  church  would  lofe  more  than,  it  would  gaiuQ  ux  thefe  f^'*  9  &  14. 

"'^>^*-  Lib.7.foJ.  •, 

Lib.  !!•  foU  67.    OTH.S.    StH«a.    3^H.8.    37  H.  8.    l£.6.6(C« 

A  a  4 '  But 
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Of  Difcoritinuance, 


Sect.  6A6. 


i 


i]  Pafcfi. 

4Sliz.  theLord 
Cheney  e'»  cafe. 
Lib.2.1bl.48,4i*. 
Kveiqup  dt  (*on- 
terkurit*'»  ca^. 

(e  Sid.  48.) 


l.ib  i.  f.  ?4w 
tontt*i  Cttfe. 
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But  where  Littleton f  iti  this  and  other  Se^ions,  makes  mention  oi 
mailers  of  hofpitals,  the  reader  mull  know,  that  finie  Litt/ctivi 
wrote,  there  hath  Leene  a  great  ulceration  made  by  divers  aclb  oi 
}>arhume()t  concerning  hofpitals* 

"  Majter  del  hofpitall!*  Thefe  points  concerning  hofpitals  were 
icfolved  [e\  by  the  jiUlices. 

Fiift,  that  no  hofpitill  was  given  to  the  crowne  by  the  ftatute  of 
27  //.  8.  nor  any  hofpitiill  is  within  the  llatntc  of  31  //•  8.  of  mo- 
naileries,  hot  only  religious  and  ecclefidfticall  hoipitals,  and  that  wo 
lay  hofpitall  wab  within  thofe  (latutes. 

Secondly,  if  tipon  the  foundation  of  any  lay  hofpitall,  or  after  it 
Vras  ordained,  that  one  or  divers  priells  Hiould  be  maintained  within 
the  hofpitall  to  celebrate  divine  fervice  to  the  poore,  and  to  pray 
for  the  Ibule  of  the  founder,  and  all  chriflian  foules,  or  the  like  ;  and 
that  the  poore  of  fnch  hofpitall  (hould  make  the  like  orifoas,  yet 
fuch  an  hofpitall  is  not  within  the  f;iid  ftatutes ;  for  the  hofpitall  \% 
lay,  and  not  religious;  and  all  or  the  moll  part  of  antient  lay  hof-- 
pi'tals  were  foumied  or  ordained  after  the  like  fort ;  and  the  makers 
of  thofe  Adtutes  never  intended  to  overthrow  workts  of  charitie,  tut 
to  take  away  the  abufe« 

Thirdly,  that  ho  hofpitall  ^  as  given  to  the  king  by  the  flatute  of 
37  H,  8.  but  in  two  cafes,  where  tlse  donors,  founders  or  patrons, 
&r.  had  entrcd  and  expulfed  the  prielts,  wardens,  &c.  Intweene  the 
fourth  day  of  Februarie,  Anno  17  11,  8.  and  the  live  and  twentieth 
of  December,  Anno  37  //.  8.  or  where  king  Iltnry  the  eighth,  by 
commiUlon  according  to  that  a^^  fliould  enter  and  f«ife  the  lame ; 
tut  that  determined  by  the'  death  of  that  king. 

Fourthly,  that^the  ftatute  of  1  £.  6.  extended  not  to  any  hofpitall 
whatfoever,  either  lay  or  religious,  as  by  the  fame  appcareth. 

And  I  was  of  counfell  with  the  lord  Chcnctf  in  this  cafe,  which, 
feeing  it  may  doe  good  for  maintenance  of  charitable  ufes,  I  thought 
good  fummarily  to  report  it.  To  this  I  will  adde,  Fanh  pauper nm 
vita  paupcrum  ;  qui  difravdat  fos  xirfanguiuis  ejl. 

NotOf  Of  hofpitals,  fome  We  corporations  aggregate  of  many ; 
as  of  mailer  or  warden,  &c.  and  his  confreres :  fome,  where  the 
mafter  or  wi^den  bath  only  the  eftate  of  inheritimce  in  him,  and 
the  brethren  or  fillers  power  to  coufent,  having  college  ^d  com- 
mon feale :  fome,  where  the  mailer  or  wardefi  hath  the  Hate  in  him, 
but  hath  DO  college  and  common  feale ;  and  fnch  a  mailer  or  war- 
den ^all  have  a  juris  utrum  :  and  of  thefe  hofpitals  fome  bee  tligu 
ble,  fome  donative^  and  fom«  prefentabk. 


(t.  N.  B.  4d.) 
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JlfES  le  pluis  haut  briefe  que  ih 
•^'^  poient  averejl  le  briefe  df  juris 
titrikin,  lequel  efl  ground proofe  que 
k  droit  dejie  theft  en  eux,  ne  en  nul 
autersj  ft'c-  Mes  le  droit  defeefimple 
ejl  em  abeiaUcej  S^c.  ceo  eft  a  dire,  que 
il  eft  tantfolement  en  le  remembrance, 
tniendement  et  conftderation  de  la  ley, 

9C4 


TIUT  the  higheftwiit  itat  thejt 
'^  call  have  is  the  writ  of  jurtM 
iUrUm,  which  is  a  great  prooie  that 
the'  right  of  fee  is  not  in  them,  nor 
in  any  others,  &c.  But  the  rirfit  of 
the  fee  fimple  is  in  abeianc^  tnat  is 
to  fay,  tliat  it  is  only  in  the  remem-* 
brance,  intendment  and  coniidera'* 

tion 


Lib.  3- 


Of'  Dilcontinuanc^. 


Seft-  647- 


|-  Kl*^^*     ^^^  moif  fcmbic  que 

L34-.  D.J  ^^^i  ^f^^'g  j.  ^  lil^i droit  qve  eji 

dli  en  divers  licrcs  ejlre  en  abeyanrCy 
eft  \  a  tant  a  dire  en  Lafyne  (Jcilicel), 
Talis  rc»,  vel  tale  rcclum,  quae  vei 


tionof  the  law,  &c.  for  it  feemeth  ta 
me,  that  fuch  a  thing  and  fuch  a 
right  which  is  iajrd  in  ((iv6rs  bookes 
to  be  in  ubeyanpe,  is  as  much  to  fay 
in  Lfitine  {ic'ilicet),  Ta/h  res,Tel  taie 


quod  non  ctt  in  homine  adtunc  fu-*  reQuniy  qucB  vd  quod  vrn  cji  in  ho^ 

perftite,  i<^cl  taiituminodo  eft|  et con-  tnine  adtimcjhper/iiteyfedtantummo^ 

liftil  in  conlideratione  et  intcillgen-  (h  e/l,  el  conjijiitin  conjidenitiojie  et 

lii   iegis,   ct    qnod    .nlii    dixerunt,  ititetligenlia  legisy  et  quod  alii  dixe^ 

talein  rem  aut  talc  rcdlum  fore  in  runty  talem  rem  ant  tale  reSiumfore 

iiubihus.  ^MfHJeofapptffeque  lis  in-  in  nubibus.  But  1  fuppofe,  that  they 

tenderoftit  per  cent  paTulsy\i\i\\xh\hMs,  inedne  by  thole  words  fi/i  nubibus^ 

&c.  comejeo  ayedit  adevant,  §           .  £fc.)y  as  1  have  faid  before. 


•pri'iHuoii  oi  woias,     («Hub.  338. 
If  tenant  par  ttrmv  d'auier  tic  dicth,  the  freehold  is  laid  to  be  in  Ant.  ^63.  b. 
abeyance  unlill  (lie  ocnipunt  entivth.     H  a  man  inake  a  le<ife  for  ^  Roll.  33i/-    , 
life,  the  reina  nder  tu  the  rijjht  heiresof  J.  5.  the  fee  fiinplc  is  in  Tif'^^'^fiV 
alieyance  uiii.ll  /.  S.  dioih.     And  fo  in  the  cafe  of  the  parfon,  the        **^ ' 
fee  and  rit,hl  is  in  al:curncc,  that  is,  in  expedation,  in  reniem- 
hviince,  entendment,  or  confideration  of  law,  i,  /;*  cotifide  rat  tone 
Jive  vitclli^en/id  ItgiSy  bccaufe  it  is  not  in  any  man  then  living; 
and  the  rifcht  that  is  in  abeiance  is  faid  to  be  in  nubibusj  in  the 
clouds,    and  therein  hath  a  qualitie   of  fame   whereof  the   poet 
fpcaketh :  ' 


Ingrt'diturqus/ola,  et  caput  inter  ntdfila  condit. 


Virg.  4.  iCneii. 
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fTEMy  ft  un  parfon.  d\m  ef^life 
deviey  ore  le  frankteJiement  iel 
glebe  del  parfonage  ejl  en  nulby  da- 
*  rant  la  temps  que  le  parfonage  ejl 
toide,  mes  in  abeiance 'y  cejiafcavoiry 
in  conjideration  at  en  le  intelligence 
de  le  lejfy  tanque  un  auter  foit  fait 
pa/fond^  mejate  I'efglife:  et irfime- 
diat  qwant  un  auteteji  \  fait  parfon, 
le  franktentmait  en  JaU  eji  en  luif 
come  fuccefjhr^  ^ 


A  LSO,  if  a  psirfon  of  a  church 
diedi,  now  the  freehold  of  the 
glebe  of  the  parfonage  is  in  none, 
during  :he  time  that  the  parfonage 
is  voide,  but  in  abeiance,  viz.  in  con- 
fideration  and  in  the  underftanding 
of  the  law,  untill  another  be  made 
paribn  of  the  iame  church ;  and 
immediatly  when  another  is  made 
parfon,  the  freehold  in  deed  is  in 
bim  as  fucceifor. 

"5/ 


«  &c,  not  in  L.  And  M.  nor  Rotu 
f  it'-^stty  L.  ind  M.  and  Roh.     . 
4. 6fr.  sidded  L.  and  M.  and  Rob. 
i  Mtsjio  fiifpofit  qui  ils  intendermH  pet 
tHus  pmilsf  m  mdnbut^  &^«  not  in  L.  and 

(i)  [See  Note  198.] 


M.  nor  Roh. 

§  &r.  added  L.  and  M.  and  Rob. 
I  fait  not  in  L.  aod  M.  nor  Rob. 
f  &r.  addfd  U  and  M.  and  Rub* 
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// // /  ar^Uf.r  et  dirf,  que  €nt '/ u t  f^^c 
hn/\  dr  /  fr/f:he  ih  I  p/iii"iira  en  /fp,  el 

iCttfit    t.iujitj  1  le  %lf^f'f*  d,l    f*i'*J'i"\J/: 

ou  deux  ou  un  deem  a:* li Jw  '/fjp'c 
*  al  rueiti -,  ]„    A  ^eo  /"^  I  f  iiei  ftjfi'n- 
due,  que  ii  t,l  pt  inn  pit  eu  U  A//,  que 
dc  chi^fctnn  trrrcs  ii  t/  ad  fee  ji.ipley 
kc.  en  t'fri'H  ft 0 r: f.c,  o*:  ^atft >'i nt 'tit  Ic 
fee  lu/ijf'e  yjl  nt  aheip'i'"  ;.      h'A  vn 
aiilfr  ;>.  ////  ///A'  fjj  qu  •  cf>  j^un  time 
d^  fte  i'hnpie  p'ii^<  r:lr:  cl.tirscff?  vn 
rt *if'f  I'Urjc  cit  fie  j'*:r  rn  i   tf  cu  pvr 
4iu'"t',       Lt  qiu'nt  tiel  letif'  (j(  <ji<ii:iit 
pir  l(:  Put  le  po.'l  'iiy  et  le  pal  ton,  el 
I \ndtiuri  ie,  *».'.<  //  /»  /.  ?iu/  aivj a  pre- 
judii  c  oit  pni  (le  p'^rjl/i  c  de  tic!  .r rant ^ 
Jofl'/NC  Icb  ^  'ji'tn^'jis  en  lour  viesy  et  ^ 
/'.':  Itcirvs  /ejtaf/ofif  el  Icsftten'lJoisuel 
0 ;  t 'ina r  if  Ofirc^  A; ;/ /  dei  caj c.  I' J  opres 
tini  clhij'j^ej  ft  /(?*"*  paij'jii  devic^fon 
J'iLcvclJ  ntr  nsp'Jil  vcncr  a  le  dit  cf^iijc 
de  Cjtre  parjon  de  ntejme  le  ejjjrlije  per 
In  ief/,jtjfjqne  per  ptrferitment  del  pa- 
tron, et  adaiiji/on  et  ui/tittitiurt  del  or- 
dinarie.  f  f  Et  pur  re!  ca  nfc  il  rovknt 
(jur  le  f^ccvlforjhy  telgve  eon  tent,  et 
a^rce  de  eeo  que  Jon  patron  et  1*0  rdi^ 
nnrie  lof/a  I  me  ntjefotje.nl  adevunt,  S)'C. 
Ales  eeo  nejl  prooj'e  que  lejee  f'uuple, 
&'e,  eft  eu  Ic  patron  et  I  *ordina)  ie,  ou 
en  dfcun  de  eux,  6ic.     Mes  la  caaje 
que  tid  grant  de  rent-e/iarge  IX  ^A 

bone^ 

•  al^afft  L.  and  M.  and  Roh. 
t  fif<.  added  h.  tnd  M.  and  Roh. 
{  auUrmtHt  not  in  L.  and'M.  nor  Roh^ 
j  &i.  added  t.  and  M.  and  Roh. 


A  LSO,    f  ne    prrn^Kt  nrtirc  v.il 

"*'      Lf^r.e  a.:i'  ij\,tii^:  ii!:.::i«cc[i  as 

a  jM.  .'/fl  vuiii  liiv  i.irtrniot  ih*-*  ji?«trou 

ai'j    or.'i'iaiv,   i!?av    :fni!!t    a   rvnt 

caarje  •  »*t  of  inc  •;?  'i»e  of  I'le  par-- 

i.'ii../  •  if, !,  V, a:;.i  lb  cliar:^ j  the iilclw 

of  t.JL-    ju;r'>:.n:c  j>crpciu:ijy,  erj[Q 

til*  V  li:.\cJi  iVv  iia» »»;•/,  or  two  or  o:ie 

oi   tlirr.i    have  a  lee  flinule  at  the 

kali,     'lo  tl.j>  may  bcc  i.nfwercd, 

tii.'.t  it  is  a  principle  in  luw,  that  ot' 

everio  \^n\  ?herc  is  a  fee  fimpie,  Sec. 

ill  fouie  bouie,  or  otbcrviife  the  ft^c 

fiuK'Ie  i.-*  in  abtvance.    And  there i> 

anoiiier  princip.e,  that  every  lamlot 

fee  fill! pie  may  bee  charged  with  a 

rent  chi;rt>e   in   fee  bv  one  wav  or 

o'!kt.  And  when  fuch  rent  \^  i^rarit- 

ed  l>y  tl;e  <!ced  of  the  parfon,  and  the 

patron,  and  ordinarie,  &c.  in  fee, 

none  Ihall  have  prejudice  or  loife  by 

I'oree  c»f  fuch  grant,  but  the  grantors 

in  their  lives,  and  the  heircs  of  the 

patron,  and  the  fucceifours  of  the 

ordinarie  after  tlieir  deceale.    And 

after  fuch  ch.nrge  if  the  parfon  dic» 

his  fuceeflbr  cannot  come  to  the  fayd 

church  to  be  parfon  of  the  fame  by 

the  law,  but  by  the  prelentmeni  of 

the  patron,  and  admiliion  and  iiifti- 

tntion  of  the  ordinarie.  And  for  this 

caufe  the  fucceifonr  ought  to  hold 

himl'elfe  content,  and  agree  to  dial 

which  his  p^iron  and  the  ordinarie 

have  lawfully  done  bcForc,  &c.  But 

this  is  no  proofe  that  the  fee  finiple> 

&c. 

%  grattiars — p'anfees,  L.  ani\  M.  aiid  Rolu 
**  f>nrfon  not  in  L.  and  M.  nor  Rob.    ' 
+t^^'  added  L.  ami  M.  nnd  Rah/ 
il  &c,  added  L.  3nU  M.-and  Roh. 
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boNe,  e/l,  pur  ceo  que  cenv  quenx  are- 
rout  inlc:  c;l,  6ii\  en  la  dit  cf^fffcyfd- 
irrrtf  /t  pat  ion  I'o/onqae  fa  in/  ttm^ 
pnnil,  ci  rot'thnane  j'ihnqne  la  Ivy 
jpitiiualy  fucrrnt  aflcnUfs,  ou  parties 
a  tie.l  chargef  6<:('.  lA  ceo  fl'mhlc  e/l/e 
la  vevie  caaje  que  tiel  ij^lct^e  puit  eft  re 
cJiarge  en  perpttuiiiet  \\  c^c. 


&c,  is  in  tlio  patron  and  the  ordina* 
rie,  or  in  cither  of  them,  &c.  But 
the  caulb  that  luch  graunt  of  rent- 
charge  iij  good,  is,  for  (hat  tliey  who 
have  liie  interelt,  &c»  in  the  fayd 
cluireb,  viz.  the  patron  accorcirng  to 
the  law  tcmporall,  and  the  or(hnaric 
according  lo  tlie  law  fpirituali  were 


ailenling,  or  parties  to  fuch  charge, 
&c.  -And  this  fcemeth  to  be  the  true  caufe  uUv  iuch  debe  aiay  be 
cliarged  lii  perpetuitie,  occ. 

"    TL  tjl  un  principle  en  la  ley ^   tSf."     Fcincipiitm^  quod  rfi  qnafi  (Ant.  lO.b.) 

pri:uu:n  captt,  I'roiii  which  m  my  cafes  h.i\e  Vlieir  origiruill  or 
b'jginiiinj;,   whjoh  is  fo  rtnmg,   as  it  I'uifercth  no  contra(li(^tion  ;  and 
tljcrefore  it   is   laid  m  our  books,  that  ancient  principles  of  the 
1  iw  [a]  ou^ju  not  X(\  ha  (hl'putcd,  Contra  ncgcmtcm  principia  non  ejl  [a]  li  H.  4.  9. 
(h/putundutu.      Tiuit  which  our  author  herp  culleth  a   principle,  ^ 

SiCt.  3  tS:  po.  he  culieth  a  inaxime.  Se£t.3  1 90. 

Mtje  Liftlctvu  in  aufwer  touxi  obje<^ion  alleaneth  two  principles. 
Fnlt, 

« 

"  Que  dc  chffain  ferre  il  y  gd frcjitnple^  ^c"    This  is  per/picui 
veruMf  and  needeih  no  cxpl  uidtiun.     Secoiidly, 


10  Kep.  46.  U.> 


**  Chefcun  fcrre  de  fce/implc  poet  cjlrc  charge  en  fre  per  vn  roy-  ou 
'*  aiitcr."  ilcrohy  il  .'ipp.";ircrh,  that,  alljeit  the  ri^iht  of  the  fie  iiin- 
ple  be  in  abeyance,  yet  it*  nny  l>«  charged  by  one  way  or  another. 
And  l*i)  it  uiav  be  ahened  in  fee,  albeit  the  ri^l-t  of  the  fee  be  in 
abeyance,  or  in  confidt- ration  of  law.  And  herein  is  a  diverflrie 
wo.thvthe  obfervation  to  be  made,  thrit  when  theri'ihtof  fe*  lini- 
pit*  is  perpetually  by  judjenieni  of  law  in  abeyancj,  without  u'ly 
exppchitioa  to  come  in  cj/cy  there  he  that  hath  liie  c^ualititd  fee, 
concurrent  ibus  litis  qu:c  in  J  n  re  reqmnnitnr,  m  iv  cliar^e  or  alien  it,  as 
in  the  cafe  of  parfon,  vicar,  pvcbend,  «S:c,  But  wheie  the  fee  fmi- 
ple  is  in  abeyance,  and  by  polllbilitie  may  every  hourc  come  in  rjje^ 
there  the  fee  fimple  cannot  be  charged  untill  it  commeth  //*  cjj'e,  (i)  (?  Roll.  418^ 
As  if  a  leafe  for  life  be  made,  the  remainder  to  the  right  lieires  of  *i^-) 

r«  .^     I    1  /.  S.  the  fee  fimple  cannot  be  charged  till  i.  A',  be  dead. 

L J*lj'      •_  /j  rid  fo  is  Lilt l(  tun  to  be  underUoud,  vijs.  that  either  it  m  ly 
be  charged  in  pnrj'cnti^  or  infuturo^ 

**  Chefcun  tcrre  de  fee  fimple!*  And  fo  it  is  of  lands  entailed, 
for  they  may  !)e  charged  in  fee  alfo;  for  the  eftate  taile  may  be 
cut  oft*  by  fine  or  recover}*.  Alfo  the  cllate  taile  may  continue, 
and  3*et  tenant  in  taile  may  lawfully  charge  the  land  and  binde  the  44  E.  S.  ei,  ?f. 
ifliie  m  taile.  As  if  adilfeifor  make  a  gift  in  taile,  and  tlie  donee  (l'l*''Corn.4o6.) 
jn  confideratioti  of  a  rcleafe  by  the  difTeifee  of  all  his  right  to  the 
donee,  granieth  a  rent  charge  to  the  dilleifee  and  his  heires,  pro- 
portionable to  the  value  of  bis  right,  this  flmll  hiiKic  the  iflbc  iti  Vidi»S(*a.  i. 

taile.     Vide  Sett.  i.  Bridgcivater's  cafe  ;  which  lands,  by  |bc  itile  Bndgcwatcr's 

■^  ^£  care,  &  59. 

D  &r.  not  In  L.  and  M.  nor  Rob. 

(l)  On  the  que(lion»  whether    the    fee    abeyance,  fee  Mr,  Fearnc*a  £  flay  on  Contln* 
fiRipIe,  during  the  fufpence  of  a  contingent    gent  Remainders,  3d  ed.  275. 
Kinaiiideri  remains  ia  the  grantor,  or  is  ia 


Lila.  3,  Cap/ 11.  Of  Difcontinuancc.  Seft.  648, 

gf  Liltkton^  may  be  charged :  and.  therefore  if  the  owner  of  thofe 
tliirteene  acres  grant  a  rent-charge  out  of  thofe  thirteene  acres 
generally,  lying  in  the  meadow  of  eightie,  without  mentioning 
"wliere  they  lie  particuldily  ;  there,  as  the  ftate  in  the  land  remove*', 
the  charge  lliall  remove  alio.  But  fmcc  our  author  wrote,  all  ccrle- 
Jial'ticall  perlons  are  dilabled  to  charge  in  fee  any  of  their  ecclefialii- 
cail  poffeflions,  as  before  hath  beene  Ipoken  of  at  large. 


(i 


Vl.lr  S*^*^*  593.  "  Et  quant  tUl  rent  cfi  grants  ^  r."  This  is  an  e?5cellent  inter- 
(poctanUbiud,  pretAtion  and  limitaliou  of  the 'iaid  principle,  viz.  that  none  Iba  11 
(;'*  ^'^  have  prejudice  or  lolfe  by  any  fuch  grant,  but  fuch  as  are  partie 

'•  •  '  •  QY  privie  thereunto;  as  the  patron  and  his  heires,  the  ordmar\- ajid 
his  fucccllbrs,  and  the  parion  and  his  fuccellbis  ;  which  fucccfiois 
of  the  parfon  are  to  be  piefented  by  the  patron  or  his  heires,  and 
admitted  and  inftituted  by  the  ordinary  or  his  fuccefibrs.  The 
like  is  to  be  faid  of  an  archdeacon,  prebond^  vicar,  cbauutrie  pritil| 
and  the  like. 


Grant.  90. 
8  H.  V. 
Annuit.  .53. 
(5  Cro.  11!?.) 


CftKcp.  81.) 

16  K.  S. 
Annuit.  24. 
40  E.  5.  30. 

5  E.  3. 17. 
ReR.  38. 
(Vott.  &  Stud. 
66.  b.) 

6  E.  3.  4.  55. 
7^3.40,41. 
jK.  N.  B.  152. 

17  ¥..  3.  3«. 
39  E.  3.  17.  b. 
11  H.4  68. 

8  H.  3.  '2:?. 
Vi.  Sect.  133. 
.^30.  11  E.  3. 
Jur.  uu.  3. 
8  Afl".  !?9.  31. 

13  Atf,  2. 

14 U.S.  Quar. 

linjj.  Ib3. 

17  K.3.  le.  64. 

14  H.  4.  11. 
>.N;B.33.c.16. 
C.3.  Hre.  66U. 
13E.  4.  3. 

6  H.  7. 14. 
\jH.Sert.  530. 
1^2  H.  6.  t?6.  * 
1''.N.B.35.  c. 

HU.  1  Jac 
coram  Heg.  rot. 
601.  inter  Wit. 
Fairchlld,  pi.  & 
Wil.  Gayer  diet 
in  Trefpafl. 

17  £.  3.  40. 
6E.3.  10. 
25  E.  3-  ca. 
Uiiicu  de  Provi- 
ibr.   i^iaib.  Par. 
pa.  10  &  6S. 


"  Per  Icfait  !v  pnrjon,  ef  patron ,  et  Vordharie^^  ^c*'  Yet  if  the. 
parfon  die,  and  in  tmie  of  vacation  the  patron,  of  the  afl'entof  the 
ordinary,  or  tbe  patron  and  oidmary  grant  an  annuitie  or  reiii- 
charge  out  of  the  glebe,  this  (hall  (iis  hath  bccne  faid)binde  the 
fucceediug  parfons  for  ever. 

If  there  be  parfon,  patron,  and  ordinaiy,  and  the  parfon  by 
the  ordinance  and  afient  of  the  ordinarie  i;rant  an  annuitie  r^  n 

to  anotlicr,  having  quid  pro  quo  in  conlideration  thereof,  L*>^'^*  *•] 
this  ihall  binde  the  fuccellbr  of  the  parfon,  without  the  confeut  of 
the  patron, 

A  church  parochiall  may  be  don.itivc  and  exempt  from  all  ordi- 
narie jurifdidion,  and  the  incumbent  may  rcfigne  to  the  patron, 
and  not  to  the  ordinarie ;  neither  can  the  ordinarie  vifit,  but  the 
patron  by  commitlionei-s  to  be  appointed  by  him.  And  by  JAttU- 
ton's  rule,  the  patron  and  incumbent  may  charge  the  glebe ;  and 
albeit  it  be  donative  by  a  layman,  yet  mere  luicus  is  not  capable  of 
it,  but  an  able  clerkei;?/)*fl/flLV*OA'  ordines  is  ;  for  albeit  bee  come  in 
by  lay  donation,  and  not  by  admifTjon  or  inftitution,  yet  his  func* 
lion  IS  ipiritoall :  and  if  fuch  a  clerke  donative  be  difturbed,  the 
pat] on  (hall  have  a  quare  impedii  of  this  church  donative,  and  the 
v/rit  ftiall  fay,  qubd  pvnnittat  ipfiwi  prajintare  ad  ecclcfiam^  SfC,  and 
declare  the  fpeciall  matter  in  his  declaration.  And  fo  it  is  of  a 
pVebend,  chantery,  chappell,  donative,  and  the  like ;  apd  no  laps 
Ihall  incurre  to  thp  ordinary,  except  it  be  fo  fpecially  provided  in 
the  foundation.  But  if  the  patron  of  fuch  a  church,  chantery, 
chsqipell,  fkz,  donative,  doth  once  prefent  to  the  ordinarie,  and  his 
clerke  is  admitted  and  inftituted,  it  is  now  become  prefentiible,  and 
never  fliall  be  donative  after,  and  then  laps  (hall  incurre  to  the  or- 
dhiary,  as  it  ihall  of  other  benefices  prefentable.  But  a  prelenta- 
tion  to  fuch  a  donative  by  a  ftranger,  and  admidionand  inftitution 
thereupon,  is  meerely  void.  And  all  this  was  refolved  by  the  whole 
court  of  king's  bench,  for  the  re^lorie  parochiall  donative  of  Saint 
Lurian  in  tbe  countie  of  CornewalL 

It  appeareth  by  our  bookes,  and  by  divers  a^ts  of  parliament, 
that  at  the  fird  all  the  bidiopiicks  in*  England  were  of  tbe  king's 
foundation,  and  donative  per  traditionan  baculi^  {id  ejt)  the  crofier, 
which  was  the  pailorall  (laffe,  <^  aunul%  the  ling  whereby  hee  was 
married  to  the  church.    And  king  Heniy  the  firil  being  requeued 

by 


Lib.  3.  Of  Difcontinuatide,  Se6l,  ()48. 

bv  the  biihop  of  Rome  to  make  them  'elective,  refufed  it :  but 
king  John  by  his  charter  beuriii;;  date  quinto  Junii  anno  dechfiojlp- 
/•w.i,  granted  that  the  bilhopricks  (hould  be  eligible.     Ii   the  king  p.  N.  B. 
Hotb  found  a  church,   hofpitill,  or  free  chappell  donative,  he  may  35K.  42.  A.  B. 
fxemnt  the  feme  from  ordinirie  jurifdi^tion,  and  then  liis  chancel-  ^E.  3.8.&a5» 
lor  iliail  vilit  the  limie*     N.iy,  if  the  king  doe  found  the  fame  oK\^\lri50 
v.'ithoat  any  fpeciall  exemption,  the  ordinarie  is  not,  but  the  king's  ^g  E.  3! 
•  hancellor,  to  vifit  the  fame.     Now  as  the  king  may  create  dona-  Scire  Fac-  it. 
(iV2s  exempt  from  the  vifitati^n  of  the  ordinarie,  fo  he  may  {)y  his  6  H.  7.  14.    ^ 
charter  licence  any  fuhjeft  to  f(Nind  fuch  a  church  or  chappell,  J^.^*  ^* 
and  to  ojdaine  that  it  fhall  be  donative,  and  not  prefentxible,  and  to  3 ">3.*3^\jq 
l)C  viljted  by  the  -founder,  and  not  by  the  ordinarie.     And  thus  be*  Rcgiftr.4u.* 

canne  donatives  in  Englaiid.  whereof  common  perfons  were  patrons.  Djrr. 

lOEii.  f.«?a, 

14  EI.  ca.  5.     2  II.  5.  c  1.    (F.  N.  B.  35.  ».) 

**  OrdinarL 
in  Cdiifes  ec( 
oomnion  law, 

liny  other  that  hath  exempt  and  immediate  jurifdidi(»n  in  caufes 
tcclefiauicall. 

**  Leif  tetnporcl"    Which  confiftcth  .of  three  parts,  viz.  Firft,  on  (Aiit.  110. 
the  common  law,  expreUbd  in  our  bookcs  of  law,  and  judicial!  re-  115.  b.) 
cords.     Secondly,  on  ftatutes  contained  in  m^s  and  rev-ords  pi  par- 
liaiueut.     And  thirdly*  on  cuilomes  grounded  upon  reafon,  and  iifed 
^ime  out  of  minde ;  and  the  conftruction  and  determination  of  thcfe 
«loe  belonfr  to  the  indices  of  the  reahne.  - 

"  Let/,//7t>i/tffl/,  SfC"    That  is,  the  ecclefr.ifticall  lawes  allowed  (iJRcp.  rr) 
^y  the  Idwes  of  this  retJme,  viz.  wlricli  me  not  aiiainft  the  common  '^^  Statute  of 
law  (whereof  the  "king's  prerogiUlve  Is  a  prinL*ipall  part)  nor  againll  |^  jj*  f'Ji*^ 
the  llatutes  and  cufiomes  ot  the  rc.ilme :  arid  regularly  according  ^c,  ji'^' jy 
to  furh  ecclefiafticall  lawes,  the  ordin.ivie  and  other  ecclefiaiticail 
judgps  doe  proceed  in  caufes  wiihin  th^'ir  conufance.     And  this  ju- 
rifdi^tion  was  fo  bounded  by  the  ancicAt  common  lawes  of  ihft 
i^eulme,  and  fo  declared  by  adt  of  parliament. 

"  Admiffion  3p  injlitntion''     In  proprietie  of  fpecch,  admiflion  is, 
vhen  the  bifliop  upon  examination  admitteth  hiiu  to  be  able,  and 
faith,  Admitto.te  kabitem,     [rf]  Inftitution  is,  when  the  bifhop  faith,  [d]  Lib.  4./. 75, 
tnftituo  te  redorcm  talis  ccchfta:  cum  curd  animanim,  Sf  accipc  atram  ^  7^9. 
^vam  Sf  mcam.    [e]  But  fomerlmcs  in  a  more  large  fenfe,  admiflus  J*!^*  t'i'^^' 
doth  include  i/tfiittitfis  alfo  :  ci{jus prof tntatm  Jit  admijius,  (f.  c.)  in-  r^  \v.' j^coai 
Jitutiu,    And  it  is  toobferved,  that  inftitution  is  a  good  plenartie  13E.  i. 
againft  a  common  perfon  (but  not  againft  the  king,  unleffe  he  be  aajr  ^  ^ 
iftdu^d) ;  and  that  is  the  caufe  thait  regularly  plenartie  (hall  be  3^  £*  3]  ^*  • 
tried  by  the  biihop,  becaufe  the  church  is  ftill  by  inftitution,  which 
is  a  fpirituall  ad ;  btit  Toid  or  not  void  fhall  be  tried  by  the  com* 
ttion  law. 

At  the  common  law,  if  an  eftranger  had  prefented  his  cicrke,  ^  JST^y'^^^- 
and  he  bad  beene  admitted  and  inftttuted  to  a  church,  whereof  any  Mirror  cap.  5, 
fnbjeft  bad  becne  lawful!  patron,  tht' patron  bad  no  other  remedy  ^3.    Bradoa 
to  recover  his  advowfon,  but  a  writ  of  right  of  advowfon,  wherein  "b,  4.  fo.  23H, 

[\AA    k  1  the  incumbent  was  not  to  be  removed :  and  fo  it  was  at  the  |*?*  *^;  ^^.. 

^^'     -^  coounon  law^  if  an  ufurpation  hod  beene  bad  upon  an  infant  5.  ^'^i,  i^'  ^^' 

or  Brit.  f.  iit, 


Lib.  3.  Cap.  11.  Of  DifconlinuanCe.  Scft.  644. 

6  n.  3. 28.39.  •  of  feme  covert,  having  an  advowfon  by  dilcont,  or  upon  tenant  m 

6:?.  39  L.  :i  24.  jjf^  ^j.   jj^g  infdnt,  feme  coverti  and  he  in  the  revcrlion  were  diiven 

45E  3^  *  ^^  their  writ  of  right  of  *d  vow  Ion ;  for  at   the  cor.r.uou  luw,  if  the 

Qiar.  imp.  1.19.  cluuch  wer(?  once  full,  the  incumbent  cotdd  not,  he  removed,  ami 

lOK.  t\  C.nii.2;.'.  plenirtie  generally  was  a  qood  pie  I  in  a  qaarc  irnpfdit^  or  ailife  of 

31  E.  1.  Q«nir.  ilarreirU prffentmtnt :  and  the  rtafon  of  tbis  was,  to  the  intent  that 

'*"•*•  J^^'.-,  07  ^^^  incuin»>ent  mij^ht  quietly  intend  and  apphc  hirinelfe  to  his  fpiri- 

VMy  6.49. 5<5b.  ^^^^^^  charge.     And  fecondly,  the  l.iw  intended,  tlj>tt  ihc  bifljop  that 

a  \\i:\).  Grt-eu's  had  cure  of  fouJes  wilhin  his  diocciVe,  would  admit  and  inftituteaii 

cafe.  able  man  for  thedifchurgr  of  his  dutie  and  his  ownc  ;  and  that  the 

J  Cro,  S8S.  bifliop  would  doe  right  to  every  patron  within  hib  dioceffe.     But  tit 

I.N.  U.  33.  n.;  ^YiQ  common  law,  if  any  had  ufurped  upon  the  kinii,  and  his  pre- 

fentee  had  beene  admitted,  indiluted,  and  inducted,  (for  without 

F.  N.  B.  36.  k.  induction  the  church  had  not  beene  full  againft  the  king)  the  kin:; 

'l43.  a.  might  have  removed  hipi  hy  qiiarc  impedit,  and  biene  i-eilored  to 

S5  E.  3.  c«.  .'5.  his  prefcntation  ;  for  therein  he  hatha  prerogative,  quhd  itulhon 

i Vf /\f' ■„,'  tempus  occvrrit  rcsi ;  but  he  could  not  prcfenr,    for  the  idenutie 

4  tl.  4.  cm.  "»»,',,.         i-i^'.i^  til  1  1        i 

X  Hk  foi.  10.  barrea  htm  of  that ;  neitlicr  could  he  remove  him  any  w.ny  but  by 

aftion,  tothe  end  the  church  might  be  the  more  quiet  in  the  meaue 

[•]Li.6.  fo.5l.  time.  [*]  Neither  did  the  king  recover  d.immagcs  in  liis  qtutre  ifnpv- 

Li.  7.  fo.  19.  dit  at  the  common  law.     liut  the  faid  ftatute  [a]  hath  altered  tl>e 

^ii*  fi  9R^^  ."Common  law  in  the  cafes  aforefaid  ;  a5>  namely,  Qiwnd  /iol\  quhdfi 

12  E.  $  ^^^^  '^^  accipiat  de  picuitudine  ccchfuc  per  fuam  propriam  prctfi/tla- 
Charaiwrty  5.  tiotiem,  noii  propter  illam  pit  nihrdinein  remanent  hqurla^  dummodo 
18  E.  3.  2.  breve  infra  tempus  /nnejlre  impttretur,  Ac.  and  alfo  hath  provided 
Temps  E.  I.  remedy  in  the  otlier  cafes,  as  by  the  faid  ad  appearcth. 

Quiir.  imp.  181.  "^  ^  ^^ 

[a]  W.  2.  c«.  5.    15  E.  1. 

f^]  45  E.  3.  35.  [g]  And  if  the  king  doe  prefent  to  a  church,  and  his  clerke  is 
:)8C.  3. 4.  admitted  and  inllituted,  yet  before  indu^liin  the  king  may  repettle 

13  El  i)v.  «9?.  ^^^  revoke  his  prefeutation.  But  regularly  no  man  can  be  put 
Reg.  WZ&c.  out  of  poiTeflion  of  his  advowfon  but  by  ad  million  and  inilitution 
iBEl.  Vy»  348.  upon  an  ufurpation  by  a  prefentation  to  the  church,  chn  aliquisjus 

14  K.  4.  8.  prcpfentandi  non  haben^  pra:Jhita\crity  &;c,  and  not  by  collation  of  tlio 
^i^F^i^O  biHiop  ;  [/i]  and  therefore  if  the  bilhop  collnte  without  title,  and  his 
iiijik  105  *^  clerke  is  induced,  this»  /hall  not  put  the  rightfull  patron  out  of 
W.  ^.  lib.  ftip.  poflelfion ;  for  it  fiiall  lie  taken  to  be  only  provifioually  made  for 
[fc]  17E.  3.  64*  celebration  of  divine  fervice  until  the  patron  doe  prefent;  and 
(2  (lift.  356.        therefore  he  is  not  driven  to  his  quare  imped U,  or  alFife  of  darreutt 

•  SO^O  *^*  **      preJciitmenU  hi  that  cafe  ;  but  an  ufurpation  by  collation  ihall  take 

away  the  right  of  collation  that  is  in  another,  (i) 
(3  Rep.  30.  t.  .       It  is  to  be  obferved,  that  an  ufurpation  upon  a  prefentation  fhall 
^'  *•)  not  only  put  out  of  polTefTioo  him  that  harh  right  of  prefentation, 

but  right  of  collation  alfo.    Therefore  "at  this  day  the  incuml»€nt 

&  H.  6.  .S2  <!^  56,  fhall  be  removed  in  a  qvare  impedit,  or  aflife  of  darnituf  prc/entmctit, 

19 U.  6.  68,        jj'  there  be  not  a  plenartie  by  fix  moncths  hetbre  the  tr^e  of  tha 

C7tl*«p.  27,         writ ;  but  then  the  incumbent  muft  be  named  in  the  writ,  orelfe  he 

Cro.  Car.  74.       fhall  never  be  removed  :  yet  at  the  conmion  law,  if  the  ordinarj' 

Doc^.  &  Stud,      refused  to  admit  and  infiitute  the  clerke  of  the  patron,  or  when  '^y 

^M  A  Ui7b)  ^^^^^^^  I'i™  to  prefent,  fo  as  he  could  not  preferre   his  clerke, 

*        he  might  have  his  quarc  impedit^  or  allife  dc  darreine  pr^cntmctdi 

and  if  the  church  were  not  full,  have  a  writ  to  the  bifhop  to  admit 

.hi.s  clerke:  but  fo  odious  was  fvmonie.in,the  eye  of  the  common 

law,  that  before  tho  Aatute  of  )r.  2.  he  recovered  no  ddJOfnag^* 

(0  V.  ftat.  7  Ann,  ciS, 


Lib.  3. 


Of  Difcontinuancc. 


Sea.  649. 


At  the  common  law,  if  hanging  the  f^iiare  ihipcIU  agaiuft  tbc  ordi- 
'  riAi7  tor  re  ruling  of  his  clerkc,   and  before  Uic   r  hurch  were  full, 
the  piitron  brought  a  qudre  iwpcdlt  aj^ainft  the  bifliop,  aiid  hanging 
t'ne  fuit,  the  bilhojvadmit  and  inftitute  d  clerkc  at  the  prefentdtiuii 
of  another,  in  this  cafe  if  jndjtement  be  given  for  the  patron  againfl 
the  bilhop,  tlie  patron  fliall  have  a  writ  to  the  hifhop,  and  remove 
the  incumbent  that  came  in  pendintc  lite  by  ufurpdtiou,  (or  pendente 
life  nihil  innovctury  and  therefore  at  the  common  Law  it  was  good 
pohcic  to  bring  the  qtuirc  impedit  againft  the  bifhop  as  fpeedily  as 
might  be.     And  it  is   to  be  obferved,  that  albeit   tlie  clerke  that    0{1|^*'P*  *^* 
iiM\ie<i\n  pendtnte  lite  f  by  ufurpation,  fhall  be  removed;  yet  if  the   gj^J.^'^f"* 
ripjitfall  patron,  being  a  ftranger  to  the  writ,  prefcnt  pendente  lite,   h„j,  .201. 
and  his  clerke  is  admitted  and  initituted,  he  (hall  not  be  removed  ;   s  Cro.  93.) 
for  elfe  by  the  bringing  of  fuch  quare  impedit  againll  the  ordinary,   18  £.  8.  Prc- 
the  rishlfull  patron  miebt  be  defeated  of  Ihs  prefenution ;  and  1*""^*®"^:?; 
thcrclore  ever  after  the  ftalute  of  Irrlim.'Z.  amongft  other  thmgs  ^.u,^beltttO. 
it  WIS  en<]tiired  ex  qf/icio,  if  the  church  were   full,  and  of  whofe   21  H.  7.  8.  a. 
prefentLition,   &c.  and  if  the  plaintife  flunilJ  have  a  writ  to  the   &  b.    9  UU. 
I'lihiSp,  and  his  clerke   admitted,  (as  in  moll  caie<?  hee  ought)  yet   %^'  ^***[' 
may  the  rightfull  incumbent  have  his  remedic  by  law.  ^'^jj  ^  ^^' 

19  E.  2.     Dar.  Prcf.  21.     10  E.  3.  IT,     9  II.  6.  SI. 

And  as  it  was  good  policie  (as  hath  beene  fiiid)  to  bring  a  quare  SO  E.'»3.  tit. 
vnpedit  as    fpeedily  as  might  be  againft  the  bifliop,  fo  it   is  good   ^g  p'""*!*^^***'* 
policie  at  this  day  to  name  the  bifhop  in  the  quare  impedit y  for  then  9n.'6V3i?..56. 
be  ihall  not  prefent  by  laps.     But  feeing  the  bilhop  Ihall  not  pre-  19  u.  c.  oa< 
fent  by  laps  becaufe  he  is  named  in  the  writ,  what   then,  after  L.  .*>  E.  4.  1 15. 
that  the  tiiiae  be  devolved  to  the  metropolitan,  fliallnot  he  preft:nt  ^^-  "*•  ^• 
by  laps,   becaufe  he  is  not  named  P    '1  o  this  it  is  anfwered,  that 
he  (hal  not  in  that  cafe  prefent  by  laps  ;  for  the  metropolitan  fhal 
never  prefent  or  collate  by  hips  after  fix   moneths,  but  when  the  u  II.  4,  80l 
imraed\ate   ordinary  might  have  collated  by  laps  within   the  fix  (llwb.  151.; 
nioheths,  and  had  iurccafed  his  time.     And  fo  it  is  if  the  time  be 

r,^  .  ^        1  devolved  to  the  king  for  the  firft  Hep  or  begiiining  faileth  ; 

I  j4j-     'J  ^nd  ill  bmxiane  things,  Quod  non  hnhet  primipivmy  non  kahet 
Jinem.     And  all  thefe  points  weie  refolved  f *]  in  a  writ  of  error  [•]  Mich.  3. 
brought  by  Richard  Li(hop  of  London  and  John  Lftncajlcr'  againft  Jacobi. 
AnthoHij  Loxve  upon  a  judgemejnt  given- againft  them  in  a  quare  im-  ^^  *****?•  ^'  ^' 
•  pedit  m  the  common-'place  for  the  church  of  Winbilhe.     But* now  let  ^       '  *^''^ 
.  lis  heare  vhat  our  author  will  fay  unto  us. 


Sea.  649- 


TTEM,  Ji  tenant  en  taile  ad  iffue 
et  Jhit  difjeifiey  et  puis  il  releffaper 
Jon  fait  tout  fan  droit  a  le  dijjeifor: 
en  ceji  cafe  nul  droit  de  taile  poit  ejlre 
en  le  tenant  en  taile;  pur  ceo  que  il 
cvoit  releas  tout  fon  droit.  Et  nul 
droit  poit  eftre  efi  rijjue  en  le  taile 
iura7it  le  vie  fon  pere,  Et  tiel  droit 
deitnkcritance  en  le  taile  n'eji  pas  tout 

ovfiermerU 


A  LSO,  if  tenant  in  t«ay]e  hath 
■^*-  iflue  and  is  difleiled,  and  after 
he  releafexh  by  his  deed  all  his  riglit 
to  the  diiTeilbr :  in  this  cai'e  no  risbt 
of  taile  can  be  Id  the  tenant  in  taik, 
becaufe  hee  hath  releai'ed  all  his 
rio;ht.  And  no  right  can  be  in  the 
iflue  in  taile  during  the  life  of  his 
father.     And   fuch  right  of  the 

iflberitaace 


Lib.  3.  Cap.  U.        Of  Difcontiniiancc.  Seel.  650. 

ovfterment  expire  per  force  de  tiel  inheritance  in  the  taile  is  not  alto- 
re/eaSf  Ac.  Ergo,  il  covient  que  titl  gether  expired  by  force  of  fiich  re- 
droit  demurt  en  abeia72ci*,  wtfupray    leafe,  &c.     Ergo,  it  muft  needs  be 


dwant  la  vie  ie  tenant  en  taile  que 
felejjhy  6^c.  et  apresfon  deceafe  donque 
eft  ^tiel  droit  maintenant  en  Jon  ijjue 
gnjait,  4'c 


that  fuch  right  remaine  in  abeiancc, 
utjupra,  during  the  life  of  tenant  in 
taiie  that  releafeth,  &c.  and  after  his 
deceafe  fuch  right  prefentjy  is  in  his 
ifFue  in  deed,  &rC. 


Se£t.  650. 


£y  mefnrt  le  matter  ejiylou  tenant 
en  taile  granta  tout/on  ejlate  a 
an  outer;  en  ceftcas  kgraunteen^ad 
tjlaie  forfque  pur  terme  de  vie  del 
tenant  en  ie  tattey  et  le  reverfion  de  le 
taile  n'eji  pas  en  le  tenant  in  taile, pur 
xeo  que  ilavoit  ^raunt  fotdfon  ejlatt 
et  Jon  droits  %.  £/  ft  le  tenant  a 
fue  le  graufUfuitjaitjift  waft,  lete* 
nant  en  le  taile  ne  unque  evera  brief e 
de  waft,  pur  ceo  que  nul  reverfion  ejt 
en  lay.  Ales  le  reverfion  et  le  efihe* 
ritayice  de  le  taile,  durant  le  vie  le 
tenant  en  le  taile,  ejl  en  abeiunce, 
cejlafcavoir,  tanffolement  en  le  r<?- 
tnembranre,  conjideratiov,  et  intelli- 
gence de  la  ley  f. 


TN  the  fame  iilanner  it  is,  where 
tenant  in  taile  grant  ail  his  eftare 
to  another;  in  this  cafe  the  grantee 
hath  no  efcate  but  for  terme  of  life 
of  the  tenant  in  taile,  and  the  rever- 
fioa  of  the  taile  is  not  in  the  tenant 
in  taile,  becaufe  he  hath  granted  all 
his  efiate  and  his  right/gLc.  And 
if  the  tenant  to  whom  the  grant  was 
made  make  wafte,  the  tenant  in  tmle^ 
iliall  not  have  a  writ  of  wafte,  for 
that  no  revedion  '  is  in  him»  But 
the  reverfion  and  inheritance  of  the 
taile,  during  the  life  of  the  tenant  in 
taile,  is  in  abeianre,'  that  is  to  fay, 
only  in  the  remembrance,  confidera- 
tion,  mid  intelligence  of  the  law. 


(Hob. 338.)  T  ITTLBTON  having  dechrpd  wbei^  a  fee  is  in  abeyance, 

and  where  a  Ireebold  and  ice  is  in  abeyance  by  ad  in  law,  atid 
where  a  fee  -that  is  in  abeyance  may  be  charged ;  here  he  put- 
tcth  two  cafes  where  a  right  of  an  efiate  taile  may  be  in  abeyance 
b)'  the  oil  of  the  partie,  which  are  fo  cleai-e  and  evident,  as  there 
needs  no  further  proofe  or  argument,  than  Littleton  hath  jvflly  and 
arlificiHlly  made,  albeit  fome  objeclions  of  no  weight  have  beent 
made  againjl  it*  If  tenant  in  taile  of  lands  holdeu  of  the  king  be 
attainted  of  felonie,  and  the  king  after  office  leifetb  the  fame,  tb* 
eiiate  taile  is  in  abeyance,  tjiere  faid  to  be  in  fuTppnce* 


PI.  Com.  fof. 
663.503.  ia 
'WHifingbam't 
cafe.     14  K  3. 
Diicont.  5« 
(Cro.  Cat.  4e7. 
B,9.  Aiit.2l7,«. 
l^yer?!.  a.) 
79  U.  6.(50, 
J9  Aff.  p. 
Wahiiiglinnrt 
cafe,  ubi  i'upra* 


(Ant.  263.  b,  299.  b.  331.  a,  34«.  b.) 


VU\e  Sra.  6«. 
524,  .*i^5,  6SJ^ 
44  K.  3.  1«. 
J4A(r.  i>8, 
43  Alt  8, 
dH.  7.  30. 
4^1  Ad*.  £6. 
ill::.  3.  10. 


"  Grant  fan  cfiate,  concedit  Jlatum  fuumJ*  State  or  edate  fig- 
nifieth  fuch  inheritance,  freehold  terme  for  yeares,  tenaneie  by  Ha- 
tute  merchcujt,  (laple,  d^s'tt,  or  the  like,  as  any  man  haih  in  landi 
j)r  tcnemmts,  &:c,  And  by  the  grant  o(  his  efuite,  &c,  as  much 
as  he  can  grant  ihall  pafle,  as  here  by  Littleton  %  cafe  appeareth, 
Tenant  for  hfe,  the  reinainder  in  taile,  the  remainder  to  the  righl 
Leiics  of  tenant  for  life,  tenant  for  life  grant  totum  ^atum  /uumto 
a  man  and  hifi  heires^  both  eftatee  doe  palfe, 

*tfe^  tdJed  U  »nd  M.  and  Roh.  f  ^  added  L,  sod  M.  apd  Rob. 


Lib.  ^.  Of 'Difcontihuance.  SeS.  B^O. 

"  Right,"  Jus,  Jive  reaum,  (which   LiUleton  often  ufeth)  fig-  (Plo.  484.) 
nifieth  properly,  and  fpecially  in  writs  aiid  pleadings,  wheir  an 
'    eftate  is  turned  to  a  right,  as  by.difcontinuance,  difleifin.  Sec,  where 

it  Ihall  bee  faid,  quhdjus  defcendit  et  non  terra.     But  (Right)  doth  20  H.  6.  9. 
TlAt:    K  1  ^^^  include  the  eftate  in  effe  in  conveyances;  an^  therefore  p!'!^^-^^ 
L  J45.  D- J  if  tetiant  in  fee  fimple  imike  a  leafe  for  yeares,  and  releafe  Lih^tbl.  1^3, 
all  his  right  in  the  land  to  the  lelTee  and  his  heires,  the  whole  eltate  Althvn'^  care, 
in  fee  fimple  pafietb.  39  H.  6.  38. 

And  fo  commonly  in  fines,  the  right  of  the  land  incladeth  and  (lCio,4S9.> 
padetb  the  ddte  of  the  land ;  as  A.  cognovit  tenemeiUa  pradjfla  eje 
jus  ipjius  B.  SfC.     And  the  (latute  \a\  faith,  jr'tf^  fuum  defenders,  fa]  W.  2.  cap,  S. 
(which  liyjiatumfuum.    And  note  that  there  is  ;w  recuperandi,jus  £'•  Cora.  484 
JfUrandifJus  habeudi.jus  retincndi,jus  percipiendi,jus  pqjjidendL       ^^  ^^'  "• 

Title,   properly,  (as  fome  fay)  is,  when  a  man  hath  a  lawfull 
caufe  of  entry  into  lands  whereof  another  is  feifed,  for  the  which 
hee  can  have  no  adion,  as  title  of  condition,  title  of  mortmaine,  \\A\  BeO.  429» 
&c.     But  legally  this  word  (Title)  includeth  a  right  alfo,  as  you  ^^%  &c, 
Aiall  perceive  in  many  places  in  IMtkton  :  and  title  is  the  more  (^«ft«S47.b.) 
generall  word ;  for  every  right  is  a  title,  but  every  title  is  not  fuch 
a  right  for  which  an  adiou  l\eth;  and  therefore  Titulus  ejl  jvfta 
caifa  pojfidendi  quod  nqftrum  ejl,  and  fignifieth  the  meanes  whereby 
a  man  commeth  to  land,  as  his  title  is  by  fine  or  by  feolTment, 
Sec.     And  when  the  plaintife  in  affife  make th  himfelfe  «  title,  the    . 
tenant  may  fay,  Veniat  aji/a  fuper  titulum  ;  which  is  as  much  to  6  H.  7. 8.  «« 
fay,  as  upon  the  title  which  the  plaintife  hath  made  by  that  parti-  Altham's  oafe    . 
cular  conveyance.    Et  didtur  titulus  d  twndo,  becaufe  by  it  he  "''*  *"P'** 
holdeth  and  defendeth  his  land  ;  and  as  by  a  releafe  of  a  right  a 
title   is  releafed,  fo  by  releafe  of  a  title  a  right  is  releafed  alfo, 
See  more  hereof  in  Fitzherbert  and  Brookes'  Abridgements  in  the  . 
title  of  Tule, 

**  InterrJI,^    IntereJJe  is  vulgarly  taken  for  a  tcrme  or  chattle  pi.  C5om,  fol, 

reall,  and  more  particularly  for  a  future  tearme ;  in  which  cafe  it  is  S74i  in  fcisnior 

faid  in  pleading,  that  he  is  poflenTed  de  intereffe  tt^aini.     But  exvi  Zouchr's  cafe; 

termini^  inlegall  underdanding,  it  extendath  toeftates,  rights,  and  4^'jQ  jjicjiori 

titles,  ihat  a  man  hath  of,  in,  to,  or  out  of  lunds  ;  tor  he  is  truly  ^^xc. 

ikid  to  have  an  interell  in  them :  and  by  the  grant  of  totum  interejffe  ^j,  «  1*1^ 

/uum  in  fuch  lands,  ag  well  reversions  as  pofleHions  in  fee  fimple  iliall  ^^  30  <^r^  h.  s; 

prafie.     A^^^l  &U  thcfe  words  fnigularly  fpoken  are  flotnina  colUctiva  ;  (lotnt.  l^r.  i^On 

for  by  the  grant  at  totum  Jlaiumfuufn  in  lands,  atf  tis  eftates  therein  Vide  1$  EJi*. 

jpa£k.     Et Jk de  cdteris.  I?.'^'^*^-^- 

**  Ne  ungues  avera  Iriefe  de  ii-qjle^  Syc."    So  it  is  if  tenant  for  iaAff.  p.l3, 
life  be,  the  remainder  in  taile,  and  he  in  the  remainder  rcIeafe  to  41  E.  3.  tit.   • 
tbr  tcijant  for  life,  all  his  right  and  ftute  in  the  Und.     Hereby  it   Waftc83. 
is  (aid  in  our  bookes,  that  the  eftate  of  the  leifee  is  not  iularged,  JJ  ^  t'  ^q' 
but  the  releafe  ferveth  to  this  purpofe,  to  put  the  eftate  taile  into  pi.Coiu.4ai» 
abeyance,  fo  as  after  that  he  in   tlie  remainder  cannot  have  an  per  Dier. 
action  of  wafte;  yet  in  that  cafe  (faving  reformation)  the  leflTee  srH.  8. 'JO. 
fi5r  liie  batb  an  eftate  ibr  the  life  of  tenant  in  taile  expe^int  upon 
his  owne  life.     But  if  tenant  in  f^e  releafe  to  his  tenant. for  life  42  C  5.^.1. 
all  his  right,  yet  he  (hall  have  an  a^on  of  walje.     And  if  tenant'  ^-  ^-  J'  ^  '• 
m  tai]e  make  a  leafe  for  bis  owne  life  he  ihall  have  an  9<^on  of  ^^^^ 


Vol.  IL  B  U 
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F.  N.  B.  194.) 


Se^.  65 1  • 


[346.  a.] 


TTEMy  fi  un  evefqne  alien  ttrm 
"^  (fuejont  yarctl  dtfoH  evef query  et 
deti€y  ceo  eh  un  difcontinuance  a  Jon 
fuceeffbr,  pur  ceo  que  il  ne  pott  enter, 
mes  eft  mis  a  Jon  brief e  de  ingrcflu 
fine  aflfenfu  capttuU. 


A^„ 


SOy  if  a  bifliop  alien  lands 
wliich  are  parcell  of  bis  bUhop- 
ricke  and  die,  this  is  a  difcon  tin  nance 
to  his  fncceflbry  becsofe  he  cannot 
enter,  but  is  put  to  his  writ  of  de  iit* 
greffujine  ajj'enfu  capiiuh. 


(Ant.  Sif.  a.) 


/)  F  ^hls  fuflirlfnt  bath  beene  faid  (how  the  law  fUndetb  at  tliis 
d  ly;  before  in  this  Chapter. 


Se6i.  652. 


TTEMf  fi  un  dean  alien  terra 
*  queux  il  ad  en  droit  de  luy  etJoH 
chapiter,  et  moruftj'onjitcceljbrfpoit 
enter.  J  Mesji  le  deatie  e/ljo/ejeijie 
tome  CH  droit  Jhn  deanry,  donque Jon 
alienation  ejl  aij'continuance  ajhnjuc^ 
ccjjbrj  come  eji  dit  adtra/U. 


A  LSO,  if  a  deaae  alien  lands 
uhich  he  hath  in  right  of  hioi 
and  his  chapter,  and  dieth,  his  fuc* 
ccffor  may  enter.  Bat  if  the  deane 
bee  fole  I'eifed  as  in  rigtit  of  his  dean* 
TV,  then  his  arienation  is  a  difconti* 
nuance  to  his  fuccefTor,  as  is  faid 
before. 


e?  E.  4.  tit 

IVutfincnt 
bliitf,  i9. 


»t.  TJ  EREOF  alfo  that  which  was  necefiary  is  before  faid  in  this 

'^  ^  Chaf^ler^  and  lJitUton\  owiie  words  are  pUiue  aodfvident^ 


Sf6h  653. 


TT^Mf  peradventure  afams  voi- 
lont  arguer  et  dire,  que  ji  vn  ahhe 
€t  Jon  coTint  Jhnt  Jeijies  en  lojir  de- 
mcfne  come  dc/eedc  certaine  terresa 
enx  et  a  lottrJitcceDors,  6c.  ci  Cabhe 
fans  ajfctit  defun  cuxent  alitn  mejmes 
lis  terres  a  un  auter  et  dtxie,  ceo  ejl 
uh  dijhoutinuauce  ajonjuccejj'orfisc. 


ALSO,  peradventure  fome  ^riil 
•^  argue  and  liiy,  that  if  an  abbot 
and  his  covent  bee  feiled  in  their  de- 
nieiiie  iis  of  fee  of  certaine  lands  to 
tlicm  and  to  iheir  iucceffors,  &c. 
and  the  abbot  without  the  aflent  of 
his  covent  ali^ji-  tl>e  lame  lands  to 
unoiher  and  die,  this  is  i^  diicoatina* 
ancc  to  his  fuccelTor,  &C« 


.  •  qimuc  il  ad  VL  droit  de  luy  it  fen  chaf-  \  Ma  pott  aver  Mrff  de  ingr^/u/Me  j^^ 

ter^'-^parcei  de  Jon  deanrie,  L.  and  M.  fenfm  epifcopi et capitalit^g.witk^U^^hl, 

aud  Roh.  and  Roh.  and  M$S. 
t  WSkdded  L%  and  M,  and  RoH, 


Lib.  3* 


Of  Difcontinuancet         Se6l.  654 — 65Q. 


Sea.  654, 


jp  JE  R  mefme  reafon  Us  voilent  dirCf 

que  lou  un  dedn  *  en  chapter  font 

feifies  de  certain  terre  a  ear  et  a  lour 

•  Jucceffbrs^  Jl  le  deane  alien  mefme  la 

;r      /•    ,  n  terre f  8fc.  ceoferroit  un  dif- 

1j40.  O.J  continuance  a  fan  fucceffbr, 

ijfint  que  fan  fuccejjbr  ne  poit  enter, 

Sfc,     A  ceo  poit  e/ire  refpondue,  que 

il  y  ad  grand  diverjitie  pere/iter  les 

f  deux  cafes. 


"D  Y  the  fam6  reafon  they  will  fay 
^*^  that  where  a  deane  and  chapter 
arefeifed  of  certiine  lands  to  them 
and  their  Ibcceffors,  if  the  deane 
alien  the  fame  lands,  &c.  tins  (hall 
be  a  difcontiniiance  to  his  fiicceflbr, 
fo  as  his  fucceflbr  cannot  enter.  See* 
To  this  it  may  be  anl'wered,  that 
there  is  a  great  diverfitie  betweeii,e 
tbefe  two  icafes, 


Seel.  655. 


(Aut  2f42.  a.) 


/^AR  quant  un  ahhe  et  le  xovent 
fi^^Ml^^  +>  uncore  s^ils  lout  dif- 

feifiej  I'ahbe  avera  ajfe  ai  fori  nofme 
demefiie,  fansriofmer  le  covent,  J  Sic.. 
Etfi  afcun  voile  fuer  praecipe  quc^d 
reddat,  &c.  dt  mejnies  les  terres  quant 
its  fueront  en  le  maine  Vabbe  et  co^ 
ventf  il  covietit  que  tiel  atlion  real 

foit  fue  envers  I  abbe  foletnent  fans 
nofme  la  covent  \\,  pur  ceo  que  touts 

font  marts  perfons  en  la  U^jforfque 
Vabbe  que  eft  lejbverai^ne,  i'c.  Et 
ceo  eft  per  cauje  del  joveraigntie^; 
ear  auterment  tl  ferroit  forfque  come 
€^un  deles auters  moignes de  le  co- 


17 O R  when  an  abbot aijd  theco- 
^  Tent  are  feifed,  yet  if  they  bee 
difleifed,  the  abbot  (hall  have  an 
ai^ife  iu  his  owne  name,  without 
naming  the  covent,.8Cc.  And  if  any 
wjll  fue  a  pracipe  quod  reddat,  ^c, 
of  the  fame  land**  when  they  were  in 
the  hands  of  the  abbot  and  covent, 
it  belK>veth  that  fucb  action  reall  be 
fued  againft  the  abbot  only  without 
namit^g  the  coye»it,  becaufe  they  are 
all  dead  perfons  in  law,  but  tlte  abr 
bot  who  is  the  foveraigne,  &c.  And 
this  is  by  reafon  of  the  foveraignty; 
for  otherwife  he  (hould  bee  but  as 
one  of  the  other  mpakes  pf  t^e  co:? 
vent,  &c.      ^ 


Sea.  656. 


71 TE  S  un  dean  et  le  chapter  ne    Ti  U  T  deane  and  chapter  are  no^ 
font  tnort  perfofis  en  la  lei/y  ^c. .        dead  perfons  ju  law, 8cc. for eveiy 

""of  them  may  have  ^A  adion  by  him* 
felfe  in  divers  cafes.  And  of  fucb 
lands  0T  tenements  $3  the  deane  and 

chapter 


rar  chefcun  de  tux  ppit  aver  a6lion 
per  foy  en  divers  cafes.  Et  de  tiels 
terres  on  tenements  qm  h  deane  et 

chapter 


•  en*  H  ti,  L.  and  M.  and  Rmh, 
f  dites  added  L.  and  M.  and  Roh. 
4  Vc,  added  L<  and  M.  and  Roh. 
1 9c  AQt  in  t*.  and  M*  n^r  K^b. 


I  ¥c  added  L.  and  M.  and  Roh, 
§  fie.  added  L.  and  M.  and  Roh. 
((  iMin«t  in  L.  and  M.  nor  Roh, 


^Lib.  3.  Cap.  11.       Of  Difcontinuance.  SeSL  657. 

hapteront  en  romnum^  Uc.  iUsfoiaii    diapterhavein  commoD,  &c.  if  they 
^ijjcifies,  le  deane  tt  chapter  averoTii    bee  diflRnfed, 


fi  affij\  et  nemy  le  deane  jhle^  *  ifc.  fliall  have  an  allife,  aod  not 
Et  fi  outer  voile  aver  action  rtalde  akme,  8ic.  And  if  another  wifthafe 
tieliterreiou  tenements  enters  le  deane,  an  action  reali  for  foch  lands  or  te- 
4rr.  ilcotient  defuer  enters  le  deane  nements  arrainii  the  deane,  &c«  he 
et  chapter^  et  nemt/  enters  le  d^ane  mcit  fue  againfi  the  deane  and  cliap- 
foUf  ifc.  et  iffint  it  avpiert  grand  di-  tcr,  and  not  againft  the  deane  •-.j  .  -  j^  1 
verjitie perenCer  tes  aeui  cajes,Sic,  alooe,  &c.  and  fo  there  ap-  L347« 

pearctb  a  great  diveriitie  betweenc 
the  two  cafes,  &c. 

^10  Rep.  m,     'T'll  E  S  R  are  apparent,'  and  need  no  explanation.     Saving  in  the 

^:  ^'  '*' g  **,^  V  655  Section  mention  is  maJc  o{ ihe.prtrcipe  qubdreddat^  which 

.»i.,e.      2.    .;  -^  ^^;^  place  is  intendc^d  of  a  reall  a^ion  whereby  land  is  demandedi 

and  is  fo  culled  of  the  words  in  every  fuch  writ. 
\}^.  Seft.  eoo.        And  the  reafonof  this  diverfitie  betweene  the  cafe  of  the  abbot 
H  II  J.  *i7.  and  covent,  and  deane  and  chapter  is,  for  that  (as  hath  beene  fiid) 

SI  K.4^t6         ^^  nionkes  are  regidar,  and  civilly  dead,  and  the  chapter  are  k* 
Xi  il.  7. 1/.        cular,  and  perfons  able  and  capable  in  law.     But  by  the  policie  of 

law  the  abbot  himfelfe  (here  termed  the  foveraigne)  albeit  he  be 
a  munke  and  regular,  yet  hath  he  capacitie  and  abilitie  to  ftte  and 
be  fued,  to  enteoffe,  give,  demife,  and  Icafe  to  others,  and  to  par- 
chufe  and  take  from  others ;  for  otherwife  they  which  right  hawrc 
Hiould  not  have  their  law  full  remedie,  nor  the  houfie  remedie 
&.gainU  any  other  that  did  them  wrong :  neither  could  the  houfe 
without  fuch  capacitie  and  abilitie  0and.  And  the  covent  have  no 
other  abilitie  or  capacitie,  but  only  to  aficnt  to  eftates made  to  tie 
'  ^bbot,  and  to  eiiates  made  by  him,  which  for  ueceflitie'^  faki*, 
though  they  be  civilly  dead,  they  may  doc. 


TTE  My  ft  le  majler  d'un  hofpitall     A  LS  O,  if  tlie  mailer  of  an  hof- 

dijcontinue  cettaiuc  terre  Je  Jon  -*^  pitall  difcontinue  certaine  land 

hofpitallfjon  Jucccjljbr  nepoit  enter,  of  his  liojpiiall,  his  fdtceHbr  cannot 

mes  ejlmis  a  Jon  brufe  de  ingrellu  enter,  but  is  put  to  hi^writ  of  de  in- 

line  alfcnfu  coiifratrum  ct  f  conforo-  grelju  fine  ajjmfu  confratriun  et  con- 

riim,  8cc.  Et  touts  tieU  Oriefcs  plein^  Joiorumy  S^c,  •    And  all  fuch  wriu 

went  appearonten  le  Regijicr,  S^x.  fully  appeare  in  the  Regiiter,  &c. 

'piIIS  niuftalfobe  underilood  where  the  mafier  of  the  hofpitall 
hath  lole  and  diOinft  poireifions,  and  not  where  he  and  his 
brpnjrc.n  are  feifed  as  a  body  politike  aggregate  of  many.    And  h^t 
Liltieton  (as  divers  time  bc^re)  doth  cite  the  Regiiler. 

•  Wr.  not  in  L,  and  M,  nor  Roll*       f  ^^ifirwrum'^firorump  I^  and  M.  and  Roli» 


Lib.  3* 


Of  Difcontinuancc. 


SeSt.  65S. 


S«a.  658. 


(1  KoU.  Abr.  634.) 


TTEMffi  terrefcit  lejfe  a  un  home 
purtermedefa  rie,  le  remainder  a 
tin  auter  en  le  tailey  javant  le  rever-^ 
fiOH  al  lejfbr,  et  puis  celuy  en  le  re- 
mainder  diffeijtfi  le  tenant  a  terme  de 
vie,  etfait  un  feoffment  a  un  auter  en 
frcy  et  puis  moru/tjans  iffue,  et  le  te* 
imnt  a  terme  de  vie  mornji ;  ilfemble 
en  ceji  cas,  que  celuy  en  la  reverfion 
hienpuit  enter  fur  lejeoffee^  pur  ceo 
que  celuy  en  le  remainder  que  ^  h 
feo^ment,  ne  fuit  unque  fiifie  en  le 
talk  per  force  de  mefme  le  remainder^ 
t^c. 


A  LSO,  if  land  be  lett  to  a  man 
■^^  for  terme  of  his  life,  the  remain- 
der to  another  in  tnilc/  favihg  the 
reverfion  to  the  leflbr,  and  after4ie 
in  the  remainder  difleifeth  the  te- 
nant for  terme  of  life,  and  maketh  a 
feoffment  td  another  in  fee,  and  af-* 
ter  dyeth  without  iffue,  and  the' te- 
nant for  life  dveth;  it  feemeth  in 
this  cafe,  that  liee  in  the  reverfion 
may  well  enter  upon  the  feoffee, 
becaufe  he  in  the  i^mainder  which 
made  the  feoffment,  was  never  feife^ 
in  taile  by  force  of  the  fame  remain** 
der,  8cc, 


r  :a»t   K  1  TT  ^  ^  ^  ^*  appearcth,  that  albeit  the  feoffor  hath  an  cf-  ^^d.  Sea,  ear. 

IJ47.  O.J  4-*  ute  taile  in  him  expeftant  upon  an  eftate  for  life,  yet  ^^^'g^^'^''- 
his  feoffement  workelh  nodifcontinuance.     Wherein  Uttleton  doth  fio'^p'.^^* 
adde  a  limitation  to  that  which  in  this  Chapter  he  had  generally  i  tuii.  Abr.* 
faidy  viz.  That  an  eftate^ taile  cannot  be  difcontinued,  but  where  he  6ai.) 
that  maketh  the  difcontinuance  was  once  feifed  by  force  of  the  taile  2 
which  is  to  be  underftood,  when  he  is  feifed  of  the  freehold  and  in- 
heritance of  the  eftate  in  taile,  and  not  where  he  is  feifed  of  a  re^ 
mainder  or  a  reverfion  expedant  upon  a  freehold ;  which  freehold 
(as  often  hath  beene  faid)  is  ever  much  reipeded  in  law. 


Bb3 


Lib.  3.  Cap.  12-  Of  Remitter.  Seft.  659- 


Chap.  12-                 Of  Remitter.  Sea.  659. 

JDEMITTER   e/i  un   antinit  T)  EMITTER  is  an   antierU 

termeen  lalei^<,et  efl  iou  home  ad  teime  ia  tbe  law,  and  is  where 

deux  tii/es  a  terres  jU  tenements fjciti"  a  man  hath  two  titles. to  lands  or  te- 

cei,  un  p/uis  antient  titie,  et  an  auter  Dements^  viz.  ooe  a  mote  antieat  ti- 

iitie  p/uis  darrein;  tt nil  vient  a  la  tie,  and  another  a  morQ  lattqr  title; 

t  err  e  per  lephm  darreine  title  ^  uncore  and  if  he  come  to  the  land  by  a  latter 


digne  title.     Lt  donqne  quant  name  more  worthic  title.    And  then  when 

ejt  adjudge  eins  per  force  defon  eigtie  a  n>afi  is  adjudi;ed  in  by  force  of  his 

Utte,  ceo  e/i  a  luy  dit  un  remitter, pur  elder  title,  this  is  fayd  a  remitter  in 

ceo  que  la  /^/  ha/  mitter  d\Jhe  eius  en  him,  for  that  the  law  doth  admit  him 

la  terre  per  le  pluis  ei^^ne  *  et  fur^  to  be  in  the  land  by  the  elder  and 

title,     Sicome  tenant  en  le  taile  dif-  furer  title.     As  if  tenaunt  in  taile 

confinua  ia  taiie,^ puis  il  diff'eifjji Jon  dH'coptinue  the  taile,  and  after  hee 

difconiinueejet  illhit  morujljeilie,  per  diilipifeth  bis  dijcontinuee,  and  fp 

que  les  teneifirnts  dijcendont  a  Jon  ijj'ue  dictb  fei*cd,  m  hereby  the  tenements 

on  cojnte  iiihciitable  per  force  de  Ic  defc^nc^  to  Uis  iffuc  oi:  cofine  inherit- 

tai/e;  en  ce/l  mfcf  ceo  ejialuya  que  able  by  force  of  the  taiile;  in  thi? 

les  tenements  difremlont,  que  ad  droit  cafe,  this  is  to  lui^  to  \rhom  the  te* 

j)er  force  de  le  taile  un  remitter  a  le  nements  defcend,  who  hathi  right  by 

taile f  pur  rc6  que  le  leif  luij  miile  et  force  of  the  tayle  a  remitter  to  tb6 

adjudge  d'efire  eins  ph'  force  de  le  tnyle,  becaufe  tiie  law  (hall  put  and 

'taile,  que  ejl Jan  eigne  title  t  Clir  iil  wFiodge  him  to  bee  in  by  ft)rce  icif 

fenoit  eim  per  force  de  le'difcent,  the  tayle,  which  is  his  elder  title: 

donques  le  cljcnntiftuec  puijjoit  aver  for  if  hee  Ihould  bee  in  by  force  of 

i/tV/e  rf^cntre  fur  dilliiilin  en  le  per  the  diCcent,   then  the  diicontinuee; 

enters  /i/y,  et  recovercit  les  tenements  might  have  a  writ  of  entriej5/r  dlj\ 

etfes  dammagesy  "^  &ic,     Mes  cnlant  Jeijin  in  the  per  ngainft  faim,  and 

qjte  il  ejl  eim  en  Jon  remitter  per  fliould  recover  the  tenements  antl 

force  dc  le  tailcy  le  title  et  le  intere/i  his  dammages,  &.c.     B.ut  inafmuch 

le  difcontintice   ejl  tout  oujienncnt  as  he  is  in  his  remitter  by  force  ot 

anient  et  d^J'eatfSfC.       the  taile,  the  title  and  in tereil  of  the 

difcontinuee  is  quite  taken  away  and 

defeated,  8lc.(i) 

tj  F,  ll  E  otjr  author  havipg  next  t^efore   treated  of  a  Difronti- 
,  *     liuance,  very  aptly  beginneih  this  Chapter  with  a  defcription  of 

a  Remitter,        • 

<t  floll.  Abr.  "  Ecinitlcr  cjt  iln  tmtient  term^  en  la  Zf-y,"  and  it  derived  of  tlie 

♦2S.^  Liitinc  verbe  remi^terey  which  hath  two  fignifjcatjpns ;  cither,  to 

rcftore  and  fet  op  agaiye,  or  to  ceafe,  Xherc^pre  a  remitter  is  an 
operation  in  law  upon  the  meeting  of  an  ancient  right  remediabki 
and  a  (atter  (late  in  one  perfon  where  there  is  no  foUie  in  himi 

"V^hereby 

•  ft  fun  not  in  L.  ani  M.  tor  Roh.  f  ^r .  not  in  L.  I^nd  M*  n^r  Roh, 

"  (i)  [See  Note  joo.J 


Lib.  3.  Of  Remitter.     ^  SeCb.  659/ 

whereby  the  ancient  right  is  reftored  and  fet  up  againe,  and  the 

new  defeafible  eflate  ceufed  ^nd  vaniflied  away.    And  the  reafon 

hereof  isy  for  that  the  law  preferreth  a  fure  and  conftatit  right, 

though  it  be  hf^le,  before  a  great  eftate  by  wrong  and  defeafible  ; 

and  therefore  the  firll  and  more  ancient  is  the  moil  fure  and  more 

worthy   title  ;  Quod  prim  efi,  verius  efi^  4*  9^^^  prtuit  efi  tempore^ 

fotiu4  cfijurt :  \a\  therefore  many  bookes  in  ftead  of  remitter  fay,  M  *5  AflT.  pi.  4. 

thai  he  is  enfon  primer  ffiate,  or  en/on  melior  droit,  or  enfon  melior  •'*  ^^-  p^-  H- 

.>/r,  or  the  liked)  ...         ««^.tf„-...- 

41  £.  3.  17.  b.    £i  tit.  Remit.  11 .    6  £.  ;>;  17. 

"  Lou  home  ad  deux  titles.''    Here  this  word  (Titles)  is  taken  in  (8  Rep.  I'^S.) 

the  Wgeft  fenfe,  including  rights:  for  being  properly  taken,  [A]  as  [fr]  Vide Sc6t i 

r  J   r>       -I  in  cafe  of  a  condition,  mortmaine,  aflent  to  a'ravifher,  and  4S9&d59,  ttcc. 

y 40.  a,j  ^Y^^  j.^^^^  ^^^tv^  is  no  remitter  wrought  unto  them,  becaufc  r^,^'„^"/^'^  5q 

thefe  are  but  bare  titles  of  entrie,  for  the  which  no  action  is  given ;  44  £.  3. 

but  a  remitter  mufl  be  to  a  precedent  fight :  and  JAttlcton  in  this  AttHint.  *i2,  * 

Chapter  putteth  all  his  cafes  onely  of  remitters,  to  rii^hts  remediable.  ^^  A^  pl>  7- 

^  ^  .    '  &  (Plo.  484. 

Ant.  345.)    (2  Koll.  Abr.  421.) 

"  Et  un  outer  title  pluis  darreine,  Spc*'    Here  is  to  be.obferved,  19  H.  6.  59. 78. 
that  an  eilate  muft  worke  a  remitter  to  an  ancient  ritht :  for  albeit  ^  ^*^"  ^^^^^ 

*  C  ffi n  0   ^ 

two  rights  doe  defcend,  there  can  be  no  remitter,  becaufe  one  pi.  com.  246.  a. 
right  cannot  worke  a  remitter  to  another  :  for  regularly  10  every  (3Rtjp.i,) 
remitter  there  be  two  incidents,  viz.  an  ancient  right  and  a  de- 
feafible ttflate  of  freehold  comming  together. 

**  Le  pluis  eigne  title  (Jl  le  pluis  fure  titlc^  et  pluis  digne  title,"  So 
as  the  eideft  title  is  worthily  (as  huth  beene  laid)  prelerred,  becaufe 
it  is  the  oiore  fure  and  more  worthy. 

**  Sicome  tenant  en  taile  di/continue  le  taUe,  S^c**  Here  our  au-  19 H. 6.  61, 6f. 
thor,  accordmg  to  his  accuilomed '  manner,  to  illudrate  his  defcrip^ 
tion  putteth  an  example  of  a  remitter^  where  the  litw  preferretli 
the  ancient  edate  by  right,  before  a  new  cftate  defeaiible.  And  this  ' 
remitter  is  wrought  by  an  eftate  call  upon  the  illue  iu  taile  by  difceiir, 
which  is  an  a^  in  law,  and  the  difcent  of  the  land  in  po(l'eflion,i 
and  the  right  of  eftate  taile  defcend  together.. 

• 

"  EJl  tout  oi{/lermcnt  anient  et  defeat,  S^c."    HerjB  be  two  things  (^ft.  390.  t. 
implied  and  to  be  underftood ;  Firfl,  that  this  remitter  is  wrought  Ant.  24(5.  a. 
in  this  cafe  by  operation  of  law  upon  the  freehold  in  law  defcended  Poft^357.^».) 
without  any  entrie.     Secondly,  that  the  law  fo"  favoureth  a  remit-* 
ter  (being  a  reftoring  to  right),   that  if  the  difcontinuee  be  an 
infant  or  a  feme  covert,  and  tenant  in  taile  after  a  difconlinuance 
diileife  them  and  die  feifed,  the  illue  flialf  be  remitted  without  any 
refped  of  the  privilege  of  infancie  or  coverture ;  and  therefore  our 
author  faid,/e  title  et  intere/t  le  difcontinuee  ejl  tout  oujlerment  anient  11  £.  4^  !• 
ct  defeat. 

"  Donques  le  difcontinuee,  S^'C.'*    Here  is  a  reafon  added  ia  this  11 E.  *?.."* 
particular  cafe,  that  fitteth  not  other  cafes  of  remitter  j  for  in  this  tit.  Air.  85. 

*«nfo  4  E.  4.  35. 


cafe 


ii  K.  y. 


(i)  [SecNoCf999.} 

Bb4 


Lib.  3-  Cap.  12.  Of  Remitter. 


Seft.  660. 

cafe  an4  inaity  other,  the  law  that  abbomth  fuits  of  vexation  doth 
avoid  circuit le  of  adion ;  for  the  nik  is,  Circuitus  rfi  evkcmdns* 


Bar.  Wi. 

50  £.3.  8. 

6  Fl.  3.  7. 

^9Ji.6.  ^    S4£.3.70.     14  H.  4.27.    10  H.  7.11.    F.  N.  B.  Mdcd  «e  Waft. 


Sea.  ^60. 


TTEMi  fi  le  tenant  en  tayle  en-      A  LSO,  if  tenant  in  tajle-infeoffe 
f^ff^fa^^fii^  en  fee,  ou  foncofine    "^^  his  Ibnne  in  fee,  or  his  cofine 
inheritable peryorce dele taikyle quel    inheritable  by  force  of  the   taile. 


Jit$  ou  cofin  al  temps  de  feoffment  eft 
deinsage,  et  puis  le  tenant  en  le  taile 
devia,  et  cefiij/  a  que  lefeoffmentfuit 
fait  eft  fan  heyre  perforce  dele  taile; 
(eo  eft  un  remitter  at  heire  en  le  taile 
a  que  le  feoffment  font  fait.     Car  co^ 
tnent  que  durant  la  vie  le  tenant  en  le 
taile  que  Jift  le  feqlfment,  tiel  heire 
ferra  adjudge  eim  perforce  de  le  feoff • 
mentf  uncore  apres  la  mort  le  tenant 
en  le  tattle,  V  heire  ferra  adjuJ^c  eins 
per  force  de  le  taile,  et  ncmt/  per 
force  de  le  fcojfinent.    *  Car  content 
que  iiel  hen  e  fait  dei  pleine  age  al 
temps  de  le  moj  t  de  le  ienaunt  en  le 
.  taiic  qu?fft  le  feoffment,  veone  fait 
afcun  matter,  fi  r/ifirefiiitdeitisae^e 
al  temvsdel  fiiiffiiunt Jait  a  lay,    J^t 
fi  tiel  heire  eftcunl  dents  age  al  temps 
de  tiel feofft  Hunt,  vient  al  pleine  age, 
tivant  le  tenant  en  le  taile  quefift  le 
feoffment,  et  ifftnt  eflcant  de  pleine 
age,  H  cImi  ^e  per  Jon  fait  mcfme  la 
iene  ore  un  common  de  paftare,  ou 
ove  un  rent  charge,  et  puis  le  tenant 
en  le  taile  moruU;  ore  ilfemble  que 
le  terre  eft  difJiarge  del  common,  et 
de  le  rent,  pur  ceo  que  le  heire  efl  eins 
de  auter  ejtate  en  la  terre  que  il  fuit 
al  temps  de  le  charge  fait,  entant  que 
il  eft  en  fon  remiilcr  perforce  de  le 
tat/te,  et  ffnit  I'eftate  que-  il  avoit  al 
temps  de  tc  charge,  eft  oufterment  de^ 
feat,  t  ^'c. 


which  fonne  or  coiinc  at  the  time 

of  the  fcoiiineQt  is  within  age,  and 

after  the  tenant  in  tnile  dietn,  and 

hee  to  whom   the  feoifment  was 

made  is  his  heire  by  force  of  the 

taile;  this  is  a  remitter  to  the  beice 

in  taile  to  whom  the  fcoftement  was 

made.     For  albeit  that  during  the 

life  of  the  tenant  in  tayle  who  made 

the  feoHement,  fuch  heire  fliall  bee 

.adjudged  in  by  force  of  the  feofle- 

nient,  yet  after  the  death  of  tenant 

in  taiie,  the  heire  Ihali  be  adjndgcd 

in  by  force  of  the  taile,  and  not  by 

force  of  the  feoffment.    For  aldio' 

fiich  heire  were  of  full  age  at  the 

time  of  the  death  of  the  tenant  in 

taile  who  made  the  feoffment,  this 

makes  no  matter,  if  the  heire  were 

witbin  age  at  the  lime  of  the  feoflc- 

ment  made  unto  him.    And  if  fuch 

heire  becins:  within  aa:e  at  the  tiinc 

of  fuch  feoffment,  commeth  to  niU 

age,  living  the  tenant  in  tayle  thr.t 

made  thefeoffement,  and  fo  being  of 

full  age  he  charges  by  his  deed  the 

fame  land  widi  a  common  of  pafture, 

or  with  a  rent  charge,  and  after  the 

tenant  in  tayle  dyeth;  now  it  feein- 

eth  tluit  the  land  is  diicharged  of  the . 

comin<>n,  and  of  the  rent,  for  that 

the  heire  is  in  of  another  cilate  in 

the  land  than  he  was  at  the  time  of 


tlie  chnrge  made,  in  as  much  as  hee 
is  in  his  remitter  by  fprce  of  the 

tayle,  and  fo  the  eftate  which  hee  had  at  tlic  time  of  the  charge^ 

is  utterly  defeated,  8cc,  (i) 


•  G!ir  not  In  L.  and  M.  oor  Roh*  f  t^c,  not  in  L.  and  M.  9or  Bob. 

(f )  [feee  Note  301.5 


OUR 


Lib.  S.  Of  Remitter.  .    S^Gti  CifiL 

r     ^  .  -I  rt  U  R  author  having  pat  one  exaao^lfi  where,  both  the  Tempt  1. 1, 

L34o«  D.J  V-f  ngjjjg  defcend  together,  dow.  puts  another  example,  *-'?j%^     • 

where  the  iffue  iti  taile  chiimtih  by  purchafe  in  tiie  li£e.  of  tenantin  ^  ^^  ^  ^^^ 

taiie^  and. the  ancietnt  right  deiceadeth  dfti^jr  to  the  lame  ifitie.  40£.  3. 49! 

"  Car  coment  que  tiel  heirefuit  de  pleine  age  dl  temps  del  mort,  ^-c/' 
The  reafon  is^  becaule  no  loiUe  can  be  <*djudged  in  the  ini^t  at 
the  time  of  the  acceptance  of  the  feoffeuient.  Therefore  the  law 
refpedeth  the  time  of  the  leoffement,  and  not  the  time  of  the 
death :  and  albeit  he  might  h<ive  waived  the  eilate  which,  he  had 
by  the  feodement  at  his  tiiU  age*  yet  here  it  appearetfa,  that  the* 
right  of  the.eftate  taile  defcendmg  to  him  either  within. age«  or  of  ^ 

full  age,  (hall  work  a  remitter  m  him  ;  tor  that  the  waiver  of  tha-       1 
flale  should  have  beetle  to  his.  luOe  and  pi&judioe. 

Since  Littleton  wrote,  and  after  the  ftutute  of  ^7  If.  8.  oap^  10,  57*HiS.  clifc*^ 
if  tenant  in  taile  niake  a  ieoffement  ;n  lee  to  the  ufe  of  his  ifliie  ^^V/*J 
being  within  age,  and  his  heires,  and  dieth,  and  the  right  of  the  jjl  54  b. 
eftate  taile  defcend  to  the  ifiue   being  within  ^ge  ;  yet  he  is  not  6K.6.ib!77« 
remitted,  becaufe  the  (latute  executeth  the  polTeilioa:  in  fuch  plite,  l&SP.  &M. 
manner  i^nd  fbrme^  as  the  uie  was  hmited :-  Et^  dejimitibus^  fo  as  ^^^'  ^  &  8  P'  ^ 
there  is  a  great  change  of  remitters  fmce  Idttleton  wrote  (1).  «H  8*23*b^ 

PI.  Cora.  Amy  Townfliend's  cafe,  fol.  111.    34  U.  8.  tit.  Remit.    Br.  49.    (Pyer  loii 
Sid.  63.     1  Leu.  91.    H«»b.  io5.  298.) 

But  if  the  ilTue  in  taile  in  that  cafe  waive  the  polTefllon,  and  Pl>Coia.ub* 

bring  a  formedon  in  the  difcender,  and  recover  againft  theTeoffees,  ^"P* 
he   Ihall  thereby  bee  remitted  to  the  eftate  taile ;  otlierwife  the- 
lands  mny  be  fo  incnmbred,  as  the  ilTue  in  taile  Ihould  be  at  a 

great  inconvenience:  but  if  no  formedon  be  brought,  if  that  ilfue  (iSKolLAbr. 

dietb,  his  iifue  fltall  be  remitted ;  becaufe  a*  ftate  in  fee  iimple  at  419. 4!!S1. 

the  common  law  defcendeth  unto  him.  ^  ^^l-  ^^1^ 

too,} 

T7A(\    a  1    "  ^M<^*  d^  P^i^  og<^f  ^  c^rg^  per /on  fait,  ^-c."    The  (^  RoH.  Jihu 
1.^4^*  **'J  reafon  is,^  becaufe  the  grantor  had  not  any  right  of  the  eltate  419. 4Vi. 
in  taile  in  him  at  the  time  of  the  grant,  but  only  the  eilate  in  fee  ^  Rep.  5.  Iv 
fi!uple  gained  by  the  feoffment,  which  (as  lAttleton  here  faith)  is  ^*^**'  ^'^ 
wholly  defeated.     And  the  ftate  of  the  land  out  of  which  the  rent 
i0ued,  being  defeated,  the  rent  is  defeated  ^Ifo. 

But  if  tenant  in  taile  make  a  leafe  for  life  whereby  he  gaineth  a  i\  h.  7.  £i. 
new  reverfion  in  fee,  fo  long  as  tenant  for  life  liveth,   and  he  Ediicbe'scafib  • 
granteih  a  rent-charge  out' of  Sie  revcrfion,  and  after  tenant  for  life  (Mo.  J19. 
dieth,  whereby  the  grantor  becommeth  tenant  in  taile  againe^  and  iS^Ej-of^v 
the  reverfion  m  fee  defeated ;  yet  becaufe  the  grantor  had  a  right  ^ 

of  the  entaile  in  him^doathed  with  a  defeafible  fee  fimple,  the  rent* 
charge  remaineth  good  againd  him,  but  not  againd  his  iiTue; 
which  diverrjtie.is  worthy  of  obfervation,  for  itopeneth  the  reafon 
of  many  caies. 

Jf  the  heire  apparent  of  tba  dilTeifee  diiTeife  the  difleifor,  and  (9RoII.Abn 
grant  a  rent-charge,  and  then  the  difleifee  dietb,  the  grantor  fhali  ^^0  * 
hold  it  difcbargec}  ^  for  there  a  new  wnt  of  entne  doth  defcend  imto 
ium^aad  pierefoie  he  is  r^auttec|« 

So 


(i)  Theefel^  of  tbw  ilitute  on  tliediMN   Honcombe  v*  Wittgfteld,  Hob.  «54,   Seis 
Iripeof  |Un)itter  is  tw6i%«yiUii><din    atto.  aa^,   6id^64^    X>7»r»  35'*     ' 
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Sa  tf  the  father  diifeife  the  grandfather^  and  granteth  a  rent* 
charge^  and  dieth,  now  is  the  entry  of  the  grandfather  taken  away, 
if  after  the  grandfather  dieth  the  fonne  is  remitted,  and  he  Oiall 
avoid  the  charge.  So  as  where  our  author  putteth  bis  example  of 
a  fee  taile,  it  holdeth  alfo  in  cafe  of  a  fee  fimple. 

"  Vn  common  de  pq/ivrcy  <m  un  rent  charge^  SfC."  Here  Littleton 
putteth  his  cafe  of  things  granted  out  of  the  land.  But  what  if  the 
iOne  at  iiiU  age  by  deed  indented  or  deed  poll  make  a  leafe  for 
yearea  of  the  land,  and  after  by  the  death  of  tenant  in  taile  he  is 
remitted,  whether  ihall  he  avoid  the  leai'e  or  no }  And  it  is  holden 
'  he  fhali  not,  becaufe  it  is  made  of  the  laud  it  felfe,  and  the  land  is 
become  by  the  leafe  in  another  plight  than  it  is  in  the  cafe  of  a 
grant  of  a  rent-charge,  which  I  gather  out  of  our  author's  owne 
VideSc£US89.   ^orda.  in  another  place. 

"  La  terre  eft  dif charge  del  rent,  S^c**  JAttkion  doth  adde  thefe 
words  materially,  becaufe  the  whole  grant  is  not  thereby  avoided, 
but  the  land  difcharged  of  the  rent -charge ;  for  the  grantee  fikiU 

Li.  t.  f.  36.  b.     }iave  notwithdanding  a  writ  of  anuuitie,  and  charge  the  perCbn  of 

Mrwd'*6*i«.       ^he  grantor. 


Bier  51.  b. 


Se£l.  661. 


TTBM,  un  principall  caufe  pur 
•^  que  tiel  keire  en  les  cafes  avant'^ 
dits,  et  aulas  cafes  femblabfes,  ferra 
dil  en  Jim  remitter ^  ejlpur  ceo  qneil 

■  w*y  ad  afrun  perjon  envers  que  ii  poet 

fuer  fon  brief  e  de  fohnmon.     Car 

envers  iuy  mefme  il  ne  poitfuer,  et  il 

.  ne  poll  fuer  envers  nut  auter,  car  vid 
outer  eji  tenant  del  franktenement ; 
efpur  eel  caufe  la  let/  laif  adjudge  eins 
en  fori  remitter  Aaticet,  en  tiel  plite^ 
jficome  ilavoit  loialment  recover  tm^rne 
(a  terre  envers  un  auler^  ^c. 


A  LSO,  a  principall  caufe  uhy 
"*  iucbheire  in  Jthe  cafe»  aforefiud, 
and  other  like  cafes,  ihall  bee  faid  in 
his  remitter,  is  for  that  there  is  not 
any  perfon  againit  whom  be  may  fue 
his  writ  of  Jormedon.  F6r  againft 
himfelfe  he  cannot  fue,  and  hee  can* 
not  fue  againft  any  other,  for  none 
other  is  tenant  of  the  freehold;  and 
tor  this  caufe  the  law  doth  adjudge 
him  in  his  remitter,  /c^Vice/,  in  fuch 
plitc,  as  if  hee  bad  lawfully  recover- 
ed the  fame  laud  agaiuu  anotlier. 


[if|  12K.  4.?0. 
41  E.3. 10. 
llH.4.60. 

t  Sid.  63. 

S  KoU.Abf. 

419.) 

).ib.  3.  f.  S.  the 

Marqucfie  of 

\S'mclieftcr> 

cale. 

(3.Reji.  3.) 


<<  TTiV  principall  caufe  pur  qtte^  Sfc!*     Aiid  of  this  opisios  it 
[rf]  Littleton  in  our  bookes, 

"  II  n*ad  afcun  perfon  envers  que,  ^c.Jicomc  il  avoit  loialment  recom 
"  rer  mefme  la  tfrre  vers  im  auter ^  t^c,"  Her©  it  i»  to  be  undeifiooJ, 
that  regularly  a  man  fhalluot  he  remitted  to  a  right  reme-  Tq^a  k  1 
dileile,  lor  the  "i^luch  he  can  have  no  adlian  j  for  Idttleton  L«J^S^  -J 
here  faith,  that  there  is  no  perfotn  again^  whom  the  iifue  when  be 
cpmmeth  to  the  land  without  folly  may  bring  his  adion  ;  and  faith 
alfo,  that  this  is  the  principall  caufe  of  th^  remitter }  for  neither  m 
action  without  arighti  nor  a  right  without  an  adion,  can  make  a 
remitter*.  'As  if  tenanC  in  taile  tliffer  a  common  recovery  iii  which 
t)^e  '}fi  error,  and  aftep  tenant  in  ti&ik  diifeifeth  the  rer  overor  and 

dietb. 
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9 

dieth,  here  the  iflue  in  taile  hath  an  a6lion,  viz.  a  writ  of  error ;  hut 
as  long  08  the  recoverie  remaiueth  in  torce,  be  hath  no  right^  and 
therefore  in  that  cule  there  is  no /emitter,  (i) 

IfjB.  purchafe  an  advowfon,  and  futtereth  anufurpation  andfi.^ 
nioneths  to  patie,  and  after  th€  ufurper  granteth  the  advowfen  to 
S.  and  his  heires,  B.  dieth,  his  heire  is  not  remitted,  becaufe  his  ' 

right  to  the  advowlon  was  remedilelTe,  viz.  a  right  withput  an 
action,  (ij 

Tenant  in  taile  of  a  mannor  ^hereunto  an  advowfon  is  appen-  (Ant.  tot,  h) 
dant  maketh  a  difcontinuance,  the  difcontiouee  granteth  the  advow-  5  U.  7.  ^. 
Joa  to  tenant  in  taile  and  his  heires,  tenant  in  taile  dieth,  the  iflue 
is  not  remitted  !o  the  advowlon,  becaufe  the  iflue  had  no  a^ion 
to  recover  the  Advowfon  before  he  recovered  the  mannor  where- 
unto  the  advowlon  was  appendant.  And  fo  it  is  of  .all  other  inhe- 
ritances regardant,  appendant,  or  appurtenant ;  a  man  (hall  never 
be  remitted  to  any  of  them  before  he  recontinueth  the  mannor,  Uc. 
whereunto  they  are  regardant,  appendant,  or  belonging.  i 

Car  nul  tie  poet  claimer  droit  en  les  appurtenances  ne  en  les  accef*  Britton  fu].lt& 
Jbries  que  nul  droit  ad  en  If  principalL 

\e]  Item^  excipi  potejty  Spc,  quamru  Jus  kabeat  in  tenemento  et  per^  [«]  Braft.  ii.  ^ 
iiftenim,  pritno  recttperare  debet  tenementum  gd  quod  pcrtintt  advo-  f*  £43.  b. 
caiio^  et  tunc  pq/iea  prwfcntet  et  non  ante^  et  de  hdc  tnaterid  in  Rotnlo  8  R.  2. 
de  termino  Sandi  Michaelis,  anno  regis  Henrici  tertio  in  comitatu  QBareIaip.199^ 
Norff.de  Thom&Bardolje.  2H.4.t8. 

But,  on  the  other  fide,  if  a  man  be  remitted  to  tjie  principall,  he  J  h  g^l*'  *^ 
fiiall  alfo  be  remitted  to  the  appendant  or  acceflbry,  albeit  it  were  33  h.  5. 15, 
fevered  by  the  difcontinuee,  or  other  wrong  doer.     And  therefore  ¥,  N.  B.  35« 
if  tenant  in  taile  be  of  a  mannor  whereunto  an  advowfon  is  apr  ^-  ^  36  F. 
pendant,  and  infeofi'eth  A.  of  the  mannor  with  the  appurtenances,  ^^'^'  -^ 
A.  re-infeoffeth  the   tenant  m  taile,  faving  to  hinifelfe  the  advow*  <J3  jj,  5/ 
fun,  tenant  in  taile  dieth  ;  his  ifftie  being  remitted  to  the  mannor,  Dier  48.'  t». 
i^  confcquently  remitted  to  the  advowfon^  although  at  that  time  it  (Ant.  324.  b, 
was  fevered  iVom  the  mannor.     So  it  is  m  the  fame  cafe  if  tenant  ^^^-  ^• 
in  taile  had  beene  dilfeifed,  and  the  difleifor  fufifer  an  ufurpation,  if  *      ^^*  ''v 
the  diflfeifee  enter  into  the  mannor,  be  is  alfo  remitted  to  the  ad- 
vowfon. 


^ea.  608, 


P 


ITEM,  fi  terre  foii  taile  a  un 
"^  Aome  €t  a  fa  feme,  et  a  les  /ieire$ 
fie  lour  denjf  corps  eagenfire^  les 
quenx  opt  ij}\iejiley.et  kjlpme  devj,  et 
te  baron  preni  outer  femey  et  adi^ue 
tm  QuterfiU^etdifcotitinm  le  tafle,  ef 
puis  dijjeifie  h  difcontinuee  et  \f}ii\t 
\  -^ynorvjifeifie,  ore  le  terre  dif- 
jO-  a.  J  pe/jrftra  a  les  deux  files,  f  Mt 


A  LSO,  if  land  be  entailed  to  % 
"^  man  and  to  his  wife,  and  to  the 
heijes  of  th^ir  two  bodies  begotten^ 
who  have  iifue  a  daughter;  and  the 
)vife  dieth^  and  the  hufbond  taketb 
another  Nyifjp,  and  hath  iffue  another 
(plaughter^  an4  difcoutioue  the  taile, 
and  after  he  diifcifcth  the  difconti* 
QUj^p  jLQcl  fo  die  (eifec||y  qow  the  land 

ibal 


f  fi  aot'iii  L.  aikt  M,  nor  Roh^ 

(i)  [See  Note  joa.]  mentioned  ftatute  of  7.  AtiQ^  ^<  «!•    Ntii 

(t)  This  feems  (9  kf^  altered  \>'f  fhe  tfore«    to  tbt  lUb  edktoti^ 
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en  eefi  cas  quant  al  eigntfih^  me  eft 
inherUable  per  force  de  le  tatffCj  ceo 
+  nejl  un  re^nitterforf^ue  de  It  moiiy, 
jEi  quant  al  outer  matty,  el  ejl  mis  a 
Juerjoti  action  de  lormedon  enters Ja 
Joer.     Car  en  ceji  cas  les  deux  J'oers 

nefont  pas  tenants  en  parcenary^  mes  farmedon  agaonii  her  fiiier.  For  in 
font  tenants  en  common^  pur  ceo  que  this  cale  the  two  fifiers  arc  not  te- 
iU font eins  per  divers  titles.  Car  1 1 


Iha]  defi-end  to  the  two  daughters. 
And  in  tliis  cafe  as  to  the  eided 
daughter^  who  is  inheritahle  by  force 
of  the  tayie,  this  is  no  reminer  but 
of  the  moitie.  And  as  to  ihc  other 
moitie  ihe  is  put  to  lue  her  a^on  of 


un 


foer  eji  eins  hi  fan  retnitter  perforce 
de  le  taile^  quant  a  ceo  ^ue  a  luy 
affiert ;  et  l^ outer  foer  ejl  ems  quant  a 
ceo  ^ue  a  lay  affiert  enfocjimple  per 
ie  difcentfon  pier,  %  ifc. 


nnnu  in  parcenarie,  but  they  are 
tenants  in  common,  for  that  they  are 
in  by  divere  titles.  Por  the  one 
filler  is  in  her  remitter  bv  force  of 
the  entaile,  as  to  that  which  to  her 
belongeth;  and  the  other  filler  is 
in  as  to  that  to  her  belongeth  in  fee 
fimple  by  the  difcent  of  her  lather^  &c. 


442.3.16.        *^  f^EO  n'fji  remttrr forfqye pvr  ie moitiey  S^cr    Here  Uttlettm 

10  11.6.59.  ^^   mttfAfli  a  n-ifp  ufh^r^    th^   ifltiA  fli  failp  (Kail     k*    n»nntt^»rfl  «a   h 


(Pla  24(K  t,) 


4   t 


putteth  a  cafe  where  the  ifltie  in  taile  fiudl  be  remitted  to  si 
moitie,  bccaiife  but  a  moity  of  the  land  defcended  unto  her,  asd 
there  cannot  be  any  remitter,  but  for  fo  much  as  commeth  to  the 
iflue  by  difcent,  or  by  any  other  meanes  without  his.^lly ;  and  ia 
this  cafe  by  act  in  law  the  coparceaary  b  defeated,  for  the  daughters 
are  in  by  feverall  titles,  viz.  the  eldeft  daughter  is  tenant  in  taile 
ptrfonnam  doniy  by  the  remitter  of  the  one  moitie ;  and  the  young- 
eil  feifed  in  fee  fimple  by  difcent  of  the  other  moietie,  againft  wfa(»i 
the  other  lifter  in  taile  may  have  her/ormeifoii;  (i) 

SeGt.  663. 


/T*  '^  mefme  U  manner  ejl,fi  tenant 
■^  en  tuyU  enfeoff  a  fon  heire  appa- 
rant  en  le  taile  (efteant  I'heire  deins 
Gge)y  it  un  outer  jointenant  enfee^et 
le  tenant  en  tayle  moruji ;  ore  llieire 
en  tayle  ejl  en  fon  remitter  quant  a 
Van  moity  J  et  quant  a  router  moitie 
if  e/l  mis  a  fon  brief  e  de  formedon, 
*j|  Sfc. 


T  N  the  fame  manner  it  is,  if  tenant 
-  in  taile  enfeoffe  his  heire  app- 
rant  in  tayle  (the  heire  being  within 
age),  and  another  jointenant  in  fee, 
and  the  tenant  in  tayle  dieth ;  nour 
the  .heire  entaylc  is  in  his  remitter 
as  to  the  one  moitie,  and  as  to  the 
other  moitie  hee  is  pnt  to  his  writ 
offormedduy  !cc.  ^ 


,(2RoU.Ahr. 
4i.) 

MiU  Sea,  588. 


^<    T  E  licire,  SfC.  (Jl  ^vfon  remitter  quant  a  Vun  vioilie,  S^c,^ 

Hereby  it  appeareth  that  albeit  joyntenants  be  feifed  fro 

indiufopermy  et  per  tout\  yet  each  of  them  hath  in  judgement  of 

law  but  a  right  to  a  n^oitic  ♦,  and  iherefofe  the  ifiiie  in  taiie  in  this 

cafe  is  remitted  but  to  ft  moity,  and  is  tenant  in  common  but  with 

the  other  feoffee.    And  fo  it  is  if  the  difcontinuee,  after  the  death  of 

tenant  in  tayle,  m4t«  »  cli^tor  pf  feofciW^  V>  tb«  iflue  in  tayle, 

being 


t  «'(/!—#/,  L.  md  M.  and  Kbh,  \  '&c.  npt  ia  L.  and  M.  nor  Roh, 

i  &<,  not  in  I«.  and  Mt  nor  Roh, 

•^  *  '      •  (i)  [8ee  Note  aej.] 
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being  witLio  $^e,  wlio  bath  right,  and  to  ailranger  in  fe«/ and  make 
lively  to  the  infant  in  name  qf  both  ;  the  ififiie  is  not  remitted  to 
the  whole,  but  to  the  halfe  : .  for  firit  he  taketh  tlie  fee  tiuiple,  and 
ai^er  the  remitter  is  wrought  by  operatibn  of  law,  knd  therefore 
can  remit  him  bat  to  a  moitie.  But  of  this  futficient  hath  beein 
faid  in  the  Chapter  of  Joynteoants. 


[350.  b.] 


Sect,  664. 


■TTE M,  Ji  tenant  en  taile  enfeoffa 

Jon  heire  apparant,  Vheire  ejieant 

.de pteine.age ai temps defeoffiuent,  et 

pui&  le  tenant  en  taile  morujl;  ceo 

iCefi  remitter  al  heire,  pur  ceo  que  il 
Juit  fa  foHjff  que  il  ejieant  de  pkine 

age  voile  prendre  tiet feoffment ,  6ic. 

Mes  tielfoUy  ne  poit  efhe  adjudge  en 

Vheire  efieaat  deins  age  *  al  temps 

delfeqffmentf  Sfc. 


A  LSO,  if  tenant  in  tail  enfdoflfe 
•^^  his  heire  apparant,  the  helre 
being  of  'full  age  at  the  time  of  the 
feomnent,  and  after  tenant  in  tdite 
dictb;  this  is  no  remitter  to  the 
heire,  becaufe  it  was  his  folly,  that 
being  of  full  a^e  hee  would-  take 
fuch  feofiment,  Ice.  '  But  fuch  folly 
cannot  be  adjudged  in  the  heire 
being  within  age  at  the  time  of  the. 
feoffment,  &c. 


'  Tl  Y  this  feoffment,  albeit  the  heire  apparent  hath  fome  benefit  in  (Atit.  I7i.b. 

•"  the  life  of  his  anceftor,  yet  is  he  thereby  (befides^  his  owne)  J^J]-  J'  ^'  ^. 

fiibjeft  during  his  life  to  all  <:hargp8  and  incumbrances  made  or  ^  ^  ^  ,^' 

fuf^red  by  bis  anceftor.     And  thercifore  our  author  faith  well,  que  il  i8  E.4. 25. 
.fuit /on  folly  que  il  ejieant  de  pUine  age  voile  'premier  tiel  feoffment , 

but  folly  Ihiill  jiot  be  judged  iu  one  within  age  in  refpe^  of  bis 

tender  yeares,  and  want  of  experience. 


SeQ;.  665^. 


TTEM,  fi  tenant  entftile  enfeoffa 

unfeme  enfee,et  moru/i^  ^^IJ^^, 

ifjiie  deins  age  prent  mefme  lajhne  frt 

J  erne;  ceo  eji  un  remitter  al  enfant 

%  deins  age,  et  la  feme  donque  fCad 

rien,  pur  ceo  que  te  baro$^t  la  feme 

Jont  Jorfque  come  un  perfon  en  ley. 

Fa  en  cejt  cas  le  baron  ne  ppit  fuer 

brief  e  de  formedon,  finon  que  il  voi" 

loiij'uer  envers  lay  mefme,  le  quel  Jer^ 

roitenconvenient'y  et  pur  eel  cauj'e  la 

ley  adjudgera  Vheire  en  Jon  remitter^ 

^ur  ceo  que  nnl  folly  poit  eftre  ||  ad- 

jud^een  luy  ejieant  deins  age  al  temps 

d'ejpoufels,  4rc#   jE'V  Ji  V heire  foit  en 

fan 


A  LSb,  If  tenant  in  taile  enfeo"'fle 
•^  a  woman  in  fee,  and  dyeth,,  and 
Ills  jflue  within  age  taketh  the  fame 
woman  to  wife ;  this  is  a  remitter  to 
the  infant  within  age,  ancl  the  wife 
then  hath  nothing,  for  that  the  buf- 
band  and  his  wife  are  but  as  one  per- 
fon iu  law.  And  in  this  caie  the 
hufband  cannot  fuea  writ  oijortne" 
douy  unlefle  he  will  fue  againll  him- 
felfe,  which  Oiould  be  iuconvenieut ; 
and  for  this  caufe  the  law  adjudgetli 
the  heire  in  his  remitter,  for  that  no 
folly  can  bee  adjudged  in  him  being 
within  age  attime  of  the«efpQufeis, 

&c. 


*  flfr.  added  L.  and  M.  and  Roh. 
^  a  feme  not  in  L.  and  M«  nor  R»h« 


}  dtins  age  not  in  L.  and  M.  nor  Roh. 
II  adjudgt-'^^tvettei  L.  and  M  and  Kolu 


lib*  S.  Cap.  12. 

fon  remitter  per  force  de  le  taile^  il 
gnfuifi  per  reafan^  que  la  feme  nad 
nentf  lie.  Car  entaut  que  le  baron  et 
fa  feme  font  come  un  perfoHf  la  terre 
ne  pott  ejlrt-fevere  per  mrnties^  et 
pur  reJ  catife  le  baron  eft  en  fon  re- 
miller  de  I  entiertie.  Ma  auterment 
eft  fi  tiel  keirefait  de  pieine  ageal 
tempt  de  le$  efpovfels^  car  donqitet  le 
ikeire  n'ad  rtem  Jorfque  en  droit  fa 
ftmZy  ♦  tfic. 


Of  Remitter. 


Se£L  ^^^4 


8lc  And  if  the  beire  bee  in  his  re- 
mitter by  force  of  the  entaile,  it  fol- 
loweth  bj  realbn,  that  the  wife  bath 
nothing,  &c.  For  ioafmach  as  the 
huiband  and  wife  bq  as  one  perfon, 
the  land  canabt  be  parted  by  looi- 
ties  ;  a>id  for  this  caufe  the  hufband 
is  in  his  remitter  of  the  whole.  But 
othemrii'e  it  is  if  fuch  beire  were  of 
full  age  at  the  time  of  efpoufefs,  for 
then  the  beire  hath  nothing  but  in 
right  of  his  wife,  &c. 


(AnL  $02.  b.) 


(4Rep.W.) 


XJ  ERE  UttUton  putteth  a  cafe  where  the  huiband  within  age 
by  the  intermiiriat^e  niaybe  remitted,  albeit  he  gaineth  bat 
a  freehold  during  the  ccn  enure  en  truttr  droit. 

Alio  here  is  to'bee  ohferved,  that  the  e(Lite  which  doth  io  this 
cafe  wdrke  the  remitter,  could  not  have  continuance  after  the  de- 
ceufe  of  the  wife.  /\nd  fo  on  the  other  fide,  if  the  huiband  make 
a  difcontitinaiKe,  and  take  backe  an  eiiate  Jo  him  and  his.  wife, 
<ftirir»g  Ihe  Lfe  of  the  hufband,  this  is  a  remitter  to  the  wife  pir* 
fently,  allieit  the  edate  is  not  hy  the  limitation  to  havecontiira- 
ance  after  the  deceafe  of  the  huiband  ;  which  cafe  is  proved  by  the 
reafon  of  the  cafe  which  our  author  here  putteth.  And  here  our 
author  obfierveth  the  diverfity  when  the  hufband  is  within  age,  and 
when  hee  is  of  full  age  ;  for  when  he  is  witliin  a^e,  no  folly  can  be 
adjudged  in  him,  as  in  this  Chapter  hath  beene  often  faid. 

II^ic  is  ull'o  to  bee  noteJ,  thwit  prefently  by  tlie  marriage  r^j -,    o  ] 
within  age,  the  hufband  is  remitted,  and  the  freehold  and  »-*^^  " 
inheritance  of  the  wife  baniflied  ckaiie  away. 

**  Priji  mc/me  lafefne  ai feme.*'  Here  it  is  good  to  be  feene  what 
things  are  given  to  the  hufband  by  marriage.  ( i)  Firft,  it  appear- 
cth  here  bv  hit tU  ton.  that  if  a  man  taketh  to  wife  a  woman  leifed 
in  fee  [^  ],  he  gaineth  hy  the  intermarriage  an  eftate  of  freehold 
in  her  ri^ht,  which  eftate  ij»  fufficient  to  worke  a  remitter,  and  yet 
the  eAate  which  the  hufband  g-'iineth  depeadeth  upon  uncertaimie, 
and  confifteth  in  privitie  [<x\ ;  for  if  the  wife  be  aitalnted  of  telony, 
the  lord  by  efeheat  fnall  enter  and  put  out  the  huiband :  otherwife 
it  is  if  the  felonie  be  committed  after  iflue  had.  Alfo,  if  the  huf- 
band be  attc.intcd  of  felonie,  tlic  king  gaineth  im)  freehold,  but  a 
peraancie  of  the  profits  during  tbf  coverture,  and  the  freehold 
remainetfc  in, the  wife  [A].  Secondly,  if  fhe  were  poffefled  of  a 
tcrme  for  yearte,  yet  he  is  pofl'efl'ed  in  her  right ;  but  he  halh 
power  to  difpofe  thereof  by  grant  or  demife  \  and  if  he  be  outlawed 
or  attainted,  they  are  gifts  in  law. 


r/]l.'5H.i.6, 

5|itanf.  I.  7.  b. 

10  E.  4.  5/ 

11  H.  7.  19, 
10  H.  C.  11. 
7  H.  6.  9.  b. 
ViHfSrrt.  5fl. 
[^'\  4  Air.  p.  4. 
4  R.  ^  AO*.  166. 
<1  Ilep.  50.9, 
1  HoU.Abr. 
:U3,  344. 
ft  lV»ji.  17. 
Jtori.  285.) 

r ;.]  n.  Com. 

fol,ir6<i.b.  Dame  Hale's  cafe^    50Afr.5.    S8  0.  6.  2d.    21  £.4. 35.    7  £.4.  6. 
yH.7.  2r    10  U.  6. 11. 

[•]  inch.  ^6  fe       [•]  upon  an  execution  againft  the  hufband  for  his  debt»  tba 
S7  Klii.  infer      fteriffc  may  fell  the  terroe  during  her  life ;  but  the  hufband  can 


*  ftfr.  not  in  L.  and  M.  nor  Roii# 
(i)  [Sec  ^otp  30^3 
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4 

make  no  difpofition  tliercof  by  his  lail  will.    J^lh,  if  he  make  no  ington  ia  brief* 
difpofuioii  or  forfeiture  of  it  in  his  life,  yet  it  is  a  gii't  in  law  unto  ;*ecr''o«"«<'j»Hig* 
him  if  he  doe  furvivc  his  wife ;   but  if  he  make  no  difpofition,  ^^^  ^ fyi^96 
and  die  before  his  wife,  (he  (hall  have  it  againe.    And  the  fame  Mat  Maoning'c 
law  is  of  eftates  by  (latute  merchant,  ilatnte  itaple,  ^^^gi^y  %vard-  qslQ:, 
ihips,  and  other  chattels  realls  in  pofiefTion. 

cut  if  the  hufband  charge  the  clid^ttell  reall  of  bis  wife,  it  ihall  rH-  6.  foL  t, 
Bot  binde  the  wife  if /bee  furvive  him.  (i  R<>IJ*  Abr« 

If  a  feme  £fAe  be  polleded  of  a  chattell  reall,  ax^d  be  thereof  dif-  ^^^ 
j)oflefied,  and  then  taketh  hufband,  and  the  wife  dieth,  and  the  Vid.Sc£L$S» 
JiiiCband  furviveth,  this  right  is  not  given  to  the  hufband  by  the 
intermarriage,  but  the  executors  or  adminiflrators  of  the  wife  ihall 
have  it;  fo  it  is  if  the  wife  hath  but  a  polTibilitie. 

In  the  fame  maimer  it  is  if  the  wife  be  poiTefled  of  chattels  reals  n.Coii].ro.|M»4. 
tn  outer  droits  as  executrix  or  adwiui^lratrix^  or  as  gardeine  in  fo-  Ofboriie*a  cufe, 
cage,  &c.  and  (he  intennarrieth,  the  law  maketh  no  gift  of  them  to  If"^  ^^^'^S.'^"'' 
jihe  hufband,  although  he  fiirviveth  her^     In  the  fame  manner  if  a  icv»i^Ijv   °^^ 
woman  grant  a  ierme  to  her  ^wne  uGe,  ^aketh  hufiband,  and  dieth, 
the  hufband  furviving  (hall  not  have  this  truil,  but  the  executors  or  _ 
adminiftrators  of  the  wife  [i]  ;  for  it  confifteth  in  })rivitie :  and  fo  yi|/*^*^?L^  • 
iiath  it  beene  rcfelved  by  the  juftices.     Chattels  reals  confining  i^r.  in  Witliaiv'f 
jneerely  in  a6^ion  the  huibanfl  (h^  not  have  hy  the  intermarriage,  cafe.    KilL 
unlefle  he  recovcreth  them  in  the  lifa  of  the  wife,  albeit  he  furvive  ^  ^^Iie;  in  Oin- 
the  wife ;  as  a  writ  of  right  of  ward,  a  valore  meritagiit  a  forfeiture  ^K  V*  ^  ^^c^- 
.  .of  marriage  and  the  like,  whereunto  the  wife  was  intitled  beiore  the  Wnitdl^'s 
.    fliarriage.  cafe,  uklAxp. 

But  chattels  reals  being  of  a  mixt  nature,  viz.  partly  in  poffe(r  isk  s 
iion,  and  partly  in  adtion,  which  happen  during  the  coverture,  the  Quar.  ]^.  57. 
hufband  (liall  have  by  the  intermarriage,  if  bee  furvive  his  wife,  14H.  4j.  if. 
.albeit  he  reduceth  them  not  into  poflTeflion  in  her  life-time  ;  but  if  ^8  E.  3.  35^  b. 
the  w'ife  furviveth  Itlm  (he  fliall  h^-e  them.    As  if  the  hufband  f^  u  ^'  ^* 
be  feifed  of  a  rent  fervicc,  charge,  or  fc<:k,  inihe  right  of  his  wife,  y.  \*ij.  if'i 
-the  rent  become  due  during  the  coverture,  the  wife  dieth,  the  ^^i  ii.  6.  tb, 
bu(band  Ihail  have  the  arerages  ;  but  if  the  wife  furvive  the  huf-  ^  1^.  3.  40. 
band  (he  (hall  have  thenj^  and  not  the  executors  of  the  hufbaud.  V^^* 
Bo  it  is  of  an  advowfon,  if  the  clmrch  become  voyd  during  the  -^^^^1  *^* 
coverture  [A],  he  may -have  a  quare  impedit  in  his  owne  name,  as  hncteii^, 
fome  hold :  but  the  wife  (hall  have  it  it*  ihe  furyiye  him;  and  the  5^  3. 
falifbund  if  he  (uryive  Jber  :  atjic  dejipiilibus,  JSxecut.  99. 

W50E.S.  13. 

r^*-    t  T    But  if  the  arerages' had  become  due,  or  the  church  had  .26  E.  5.  64. 

L»5^   •     'J  fallen  voyd  before  the  marriage,  there  they  were  meerely  in  I?}}'  ^-  ^'• 
aftion  before  the  marriage ;  and  therefore  the  hu(band  (liould  not  ^i^  ^'IV' 
have  them  by  the  common  jaw,  althoui^h  he  (iiryived  her..     And  fo         •  »•     • 
it  is  of  releefes,  mutatis  wnlamUs.   [/j  Hut  now  by  the  ftutute  of  [/]  U^.  4.  foi. 
32  H.  8.  cap,  37,  if  the  hufband  furvive  the  wife,  he  fliall  have  jthe  ^h  "*  ^."g*-*^** 
arerages  as  well  ijocwiTcd  before  the  jnarriace,  as  after.  Vi^'   ^^• 

.    ^        ^  17  LI.  Jiot.  4.)7. 

m^CoiD,  Banco,  Sharp's  cafe.  21  E.  4.  4.  21  H.  7. 89.  41  H.  T.  4. .  26  H.  8.  7. 
43  E.  3.  10.  3  H.  6.  S»3.  37-  4  H.  6.  5,  14  E.  '^  pet  73,  5  E.  g.  Ibid.  169, 
30  E.  3.    4«E.3.  IJ.    >2  R.  t.  Bre.  <J38, 639.     J6E.4.8.    Id  ll.  6.  .  lire.  939, 

But  the  marriage  is  an  abfolute  gift  of  all  chatt^s  perfonals  in 
pofTffton  in  l^er  owi^e  rig^t«  whether  the  hu(band  furvive  the  wife 
or  no ;  but  if  they  be  in  action,  as  debts  by  obligation,  ^ontra^,  or 

o(herwif«(, 


• 

lib.  dr  Cap.  12* 
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SeGi.  665. 


tkhtrWKe^  iht  hulband  ffiall  not  have  them  mdefTe  he  and  his  wMe 

*  redover  them.    And  of  perfonall  goods,  en  mtier  drotV^as  executrix 

or  fldmirtiftrtitrix,  &c.  the  marriage  is  no  gift  of  them  to  t&e  huf- 

bandy  although  he  fnrvive  his  wife,  (i) 

fml45ir.  3.'B.        [^^]  I^  ^n  eft  ray  happen  within  the  mannor  of  the  wife,  if  the 

V.  10  H.  6. 11.   hufhand  die  before  feifure,  the  wife  (hall  have  it,  for  that  the  pro- 

39  h:3, 17.       pertie  was  not  in  the  wife  before  feifure. 

But  as  to  perfonall  goods,  there  is  a  dtverfitie  worthy  of  obfer* 
^tidn  betweene  a  propertie  in  perfonall  fffyo^M  (as  is  aforefaid) 
and  a  bare  poiTeiTton ;  for  if  perfonall  goods  be  baiM  to  a  feme, 
'Or  if  (he  iinde  goods,  or  if  goods  come  to  her  hands  as  executrix  to 
'a  bailiffe,  and  taketh  )bi  hufband,  this  bare  poiMion  is  not  given 
to  the  hufband,  but  the  adtion  of  detinue  muft  -be  brought  agaiaft 
'  the  hufband  and  wife. 

'But  now  let  usheare  Littleton, 


Vide  S»e£l.  8T, 


"  he  quelfena  incomcement !*    Thb  argument  ah  mcenvemenii^ 
dor  aotht>r  hath  ufed  in  many  places. 


(ADt.mb.) 


Se6l.  666. 


TTE  Mf  fijme  feifie  de  certaine 
^  ierre  en  fee  prettt  baron,  U  quel 
atiena  mej'm^  id  terre  a'ktn  auter  en 
fetf  *  I- alienee  lefa  mefme  la  terre  al 
baron  et  fa  feme  pur  terme  de  lour 
deux  vies,  favant  le  reverjion  al  leffbr 
eia  fesheires;  en  cejl  cas  la  feme  eft 
erns  l^fon  remitter,  et  el  ejl  feijieen 
faitenfondemefne  come  defee,fic6me 
elfuit  aietantjpur  ceo  que  le  reprifel 
del  ejlateferra  adjudge  enley^iefait 
le  baron,  et  nemy  lefatt  la  feme ;  yfint 
nulfolljfpoii  e/lre  adjudge  en  laje/ne, 
qiie  eji  covert  en  tiel  cafe.  Et  en  cejl 
cafe  le  lejjor  nad  +  nen  en  le  rever^ 
Jion,  pur  ceo 'que  la  feme  ejlfeifie  en 
fee,  t  S^e. 


yi  LSOy  if  a  woman  feifedof  cer* 
'^^  taine  land  in  fee  taketh  bnflMmd, 
who  alieneth  the  fame  iand  to  an- 
other in  fee,  the  alienee  letteth  the 
fame  land  to  tlie' hufband  and  vrife 
for  terme  of  their  two  lives,  faving 
the  reverfion  to  the  lefTor  and  to  his 
heires ;  in  this  caie  tlie  wife  is  in  her 
remitter,  and  flie  is  feifed  in  deed  in 
her  demdhe  as  of  fee,  as  (hee  was 
before,  becaufe  tiic  taking  backe  of 
•the  eftate  (hall  be  adjudged  in  hv 
the  fad  of  the  huiband,  and  not  the 
faft  of  the  wife ;  fo  no  folly  can  be 
adjudged  in  tlie  wife,  which  is  covert 
in  fuch  cafe.  And  in  this  cafe  the 
leflbr  hath  nothing  in*  the  reverfioo, 
for  that  die  wife  is  ieifed  in  fee,  &c. 


39  £.  3.  43. 
41  E.  S. 
Kerah.  11. 
19  E.  3. 
Remit.  14* 
85  A(f.  IS. 


**  T  A  feme  eft  fon  remitter!'  By  this  it  appeareth,  that  albeit 
there  be  no  molties  betweene  hufband  and  wife,  yet  this  is 
a  remitter  prefently,  and  flandeth  not  upon  the  furvrvor  of  thc.^vife, 
as  fome  have  thought :  for  if  the  eftate  gained  by  intermarriage  be 
a  ftffiicient  eilate  to  worke  a  remitter ;  d  fortiori,  an  eftate  nuule 
to  the  huft)ahd  and  wife  fliali  worke  a  remitter  in  the  wife.    And 

to 


■  *  et  added  L.  and  M.  and  Rdh; 
'\  a/am  added  JUaiid-M«  and  Roll. 

(0  [Set  Mote  305.] 


t  Vr.  aot  2a  Lr  and  M*  ner  Mb 
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fo  it  is  if  tenant  in  taile  infeolTe  hit  ilTue  being  within  age,  and  hit  39  £.  3.  S9»  30. 
wife  in  fee,  anddieth  ;  this  is  a  remitter  to  the  iffue  prefently,  by  ii5'f'il"u 
the  death  of  te^iant  in  taile;  ^oogk  fome  have  thought  the  con-  S6£!3l6^ 
trarie.  \i  ^,  ^75. 

11  R.  f.  llemit.l«.    44E.  3.  \T. 

fn-rt       -1    Herealfoit  appeareth,  that  no  Mia  in  this  cafe  can  be  Th«Marqoti«C 
160  -*•  *•  J  adjudged  in  a  feme  covert,  for  the  taking  backe  of  the  ellate  ^'"^'^  ^^' 
ihall  be  adjudged  in  law  the  aft  of  the  ho(band.  (Hob.^i.) 

Note  in  the  cafe  of  the  feme  covert,  (he  maf  be  remitted  in  tb« 
life  of  the  difcontinuor,  becaufe  (he  hath  a  prefent  right :  but  in  the 
cafe  of  tenant  in  taile,  the  ilTue  cannot  be  remitted  in  the  life  of  the 
ilifcoDtinuor,  becaufe  the  iffue  hath  no  right  untill  his  deceafe. 

Sea.  667. 

^  - 

TifE  S  en  ceft  cafe  ft  le  lejfour  voile    "D  U  T  in  this  cafe  if  the  Icffor  will 

fujer  t^Qkmde  waft  vers  le  baron  fue  ah  adlion  of  waft  againft 

ei fa f erne, pur  ceo  quele  baron  avoit    the  hufband  and  his  wife,  fox;. that 

fait  waftf  le  baron  ne  poit  barter  le    the  hufband  hath  committed  waft, 

leffbrpur  monftre  ceo,  que  le  reprifel    the  hulband  cannot  barre  the  leiTor 

del  eftatefait  a  lay  et  afon  femefuit    by  (hewing  this,  that  the  taking 

un  remitter  afafemey  pur  ceo  que  le    backe  of  the  eitate  to  him  and  tohi$ 

baron  eft  efloppe  a  dire  ceo  *  que  eft    wife  was  a  remitter  to  his  wife,  be- 

encoimter Jon  feoffment,  etfon  reprijel    caufe  the  hulband  is  ftopped  tp  fay 

demefne  del  eftate  pur  terme  de  vie  a    that  which  is  againft  his  owne  feofie-^ 

/i/y  et  a  fa  feme,    Et  uncore  le  leffor    ment,  and  taking  bucke  of  the  eftate 

fCad  f  Mil  reverfion,  pur  ceo  que  lefee  ^  for  terme  of  life  to  him  aad  to  his 

fimple  eft  en  la  feme.     Et  ijjint  home    wife.    And  yet  the  leflbr  hath  no 

poit  veier  un  matter  en  ceo  cafe,  que    revei-fion,  for  that  the  fee  fimple  is 

home  ferra  eftoppe  per  un  matter  en    in  the  wife.    And  (b  a  man  may  fee 

fait,  coment  que  nul  efcripture  foit    one  thing  in  this  cafe,  that  a  man 

fait  per  fait  indent  ou  auterment,  ihall  bee  ftopped  by  matter  in  fa£^, 

though  there  bee  no  writing  by  deed 
indented,  or  otherwife. 

"  T>  UR  ceo  que  harau  ejl  ^oppe  a  dire,  Sfc!* 

"  Ejtoppi*  cemmeth  of  the  French  word  eftoivpc^  from  whence  Li.  j.  f.  4.  b. 
tij«  Engliifh  word  ftopped :  and  it  is  called  an  eilqipel  or  conclu-  Coddtrd's  caie. 
lioii,  becaufe  a  man's  owne  ad  or  acceptance  floppeth  or  clofeth  ^ii^^J*L?o 
up  his  mouth  to  dleoge  or  plead  the  truth :  and  UH\ttoiC%  cafe  (^'^^^3^.  bO 
here  prdveth  this  defcription.   * 

Touching  eftoppels,  which  is  an  excellent  and  curious  khide  of 
learning,  it  is  to  be  obferved,  that  there  be  three  kinde  of  eftop-  (Cro.  Car.  388. 
pels,  vjz.  by  matter  of  record,  by  matter  in  writing,  and  by  mat*  1  RoU.  Abr. 
ter  in  paOs.  ^  ^^'^ 

[a\  By  matter  of  record,  vi2.  by  letters  patents,  finei  recoverie,  H  ^  A^*  ^« 
pleading,  taking  of  continuance,  confeflion,  imparlance,  warrant  of  ^i^:t:I\^ 
aUtumey,  admittance.  15  E.  3. 

SftopS39.    4E.3.ib.  J33.    (1  Holl.  Abr.  8<i# 

*fKr^notmli«andM*  norRok.  ^t  un-^mdl,  U  and-M.  and  Roh. 


lib.  3.  Cap.  12.  Of  RemitteF.  Sea*  667. 

[hi  4  H.  4.  1.         [h]  By  matter  in  writiaj,  as  by  deed  indnted,  by  making  of  an 
fill.  7.  6.  acqiiitiance  bv  deed  indented  or  deed  poll,  [c]  by  defe<i£ince  by 

15  E.  4*  ^*.        ^*'*^<*  inder^ted  or  deed  poll . 
41  E.3.  Eftop.  12.      li'R  C.  ib.  212.      '[^1  8  ft.  2.  Eftop.  283.     55  fl.  6. 18. 

3  H.  6.  16.    16  H.  7.  5.    3^1  H.  6.  19.     14  H.  4.  i;9. 

By  matter  w  paiis,  as  by  liverie,  by  entry,  by  acceptance  of  rent, 
?•  <     .  by  partition,  and  by  acceptakice  of  an  eftate,  as  here  in  the  csSt 

(H>eh.D2.i58.  that  UttUton  putteth;  thereof  Litflcton  maketh  a  fpeciail  obfer- 

4  Rep.  .w.  vat  ion,  tlidt  a  man  fhall  be  eftopped  by  m<£tter  ia  the  coonirey, 
a  ltq>.  dJ,  5f)   wilhotit  any  writing,  (i) 

•    To  make  the  reader  more  capable  of  the  learning  of  eftoppels, 
^hf  fe  itxr  niles,  amongft  others,  are  to  be  knowne. 
[^3.1H.6. 19.       [</.}.  Firii,  that  ever}.eftoppeI  ought  to  be  reciprocall,  that  is,  to 
bQ.  30  H.  6.  Jf.    binde  both  parties ;  and  this  is  the  reafou,  that  regularly  a  ftraJi- 
>f(fl  ?40  ^^^  *^''*^^  neither  take  advantage,  nor  be  bound  by  the  eftoppell: 

3J  Afir  is!  W  P^i^'^csm  bloud^'as  the  heire];  privies  in  ellate,  as  the  feoffee, 

30  Afl*.  su  l«iiee,  &c. ;  privies  in  law,  as  the  lords  by  efrheat ;  tenant  by  the 
14  Afl"  9.  ^  curtclie,  tenint  in  dower,  the  incumbe;it  of  a  benefice,  a^d  others 
Vx  \\  ^  ^'ii  ^  ^^'**  <ome  under  by  acl  m  law,  or  in  the  pojtj  (hall  be  bound 
U\  8  AfT  )3  ^^^  \^^^  advantage  of  eHoppels ;  and  that  a  rebutter  is  a  kinde  of 
Br.  Fmr.,Vj;   .  «ftoppell. 

8  If.  6. 17.     21  E.  3.  33.    SB  E.  3.  31.     20  E.  3.  Eftop.  187. 

I'C  Aff  ^  ^  ^        ^^  Secondly,  that  every  eftoppell,  becaufe  it  concludeth  r.j.rt  1)  1 
iV  II  0^*  ^  "^^"  ^^  alleadiic  the  truth,  mull  be  certaine  to  every  in-  L^^  *    '•' 

trtoj).  Lr:i.  ^^"^»  *"^^  "<^t  to  be  taken  by  argument  or  inference. 

18  E.  3.  30.     7  H.  7.6  Sc  16. 

^^^\J^"  ^^^  TA']  Thirdly,  every  eftoppell  ought  to  be  a  precife  affirmation  of 
VI  V'«.''  ioQ       ^^''^^  which  iiu-keth  the  (,rtt>ppell,  and  not  he  Ipoken  iir.perfonally; 

11*5  ii  H  be  luiii,  /y/  anitur,  quia  impcrjoualifaji  nqn  concludit,  necU- 
4oE  3  lo'^^"  ^''^•'   ''fT*''f'^f'ff^i^  dlcifur,  quia  fine  perjbnd.  [h]     Neither  doib  a 
49  K.  '3!  u         iccirail  cuiR-lude,  becaufe  it  is  no  direcl  afHnnatiou. 
8  AS.  3.     45  Ml  5.    3  El.  Dy.  196.     1 X  LI.  ib.  'J80.     9  H.  6.  60. 

r»l  5  E.  4.  7.  [1]  Fourthly,  a  matter  alkaged  that  is  neither  traverfable  nor 

iof\^^«  materiall,  fliall  not  elioppe. 

*!.'  E.  4.  3a.     32  Air.  9.     35  H.  6.  20. 

[fc]  3311.6.  16.  [X]  Fifthly, -regularly  a  mnn  fliall  not  be  concluded  byaccept^ 
4  K.  3.  rj.  j^„^jj  ^j,  jjjg  j; j^^,    before  the  title  accrued.  , 

h  H.  4.  7. 

31  E.  1.     Cnrd.  155.     f .  N.  B.  14J  E. 

[ijieH.r.  4.        [/]  Si.\thly,  eftoppell  againft  eftoppell  doth  put  the  matter -at 

5H.4.9.  ''^'^^^• 

41  E.  3.4.     IIH.4.  30. 

[m]2U.  3. 14.  [wi]  Seventhly,  matters  allcaged  by  way  of  fuppoiall  in  counts 

vi   ^'     on  ^"^^^  "^^  conclude  after  non-fuit :  otherwife  it  is  after  judgement 

40*e'3  21  '  gi^*^";  **"^^  after  non-fuit,  albeit  the  fupjmfjm  in  the  count  Ihali 

J2?i.4.i;j!  not  conclude,  yet  the  harre,  title,  replication,  or  other  pleading  nt 

]H4:..s.  31.35.  either  partic,  which  is  precifely  alleaged,  /hall  conclude  after  iioii- 

4^  H.  3.  45.  fuit ;  smd  hereby  are  the  bookes  reconciled. 

17  Air.  ^7 

45  K.  3.  2!     21  TI.  7.  24.     5  R  4. 7.     7  E.  4.  19.     3  £.  4. 1 1.     4  E,  3.  M» 
7  ^.  0.    Br.  Kftup.  16i.     11 IL  4.  IM).    30  E.  3.  21.    31  Aff.  14. 

(I)  [Sec  Note  304,] 

,  Eight^y, 


Lib.  3> 


Of  Remitter. 
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Eighthly,  where  the  veritie  is  apparant  in  the  fame  record,  there 
the  adverfe  party  fliall  not  be  eftopped  to  take  advantage  of  the 
truth ;  for  he  cannot  'be  eftopped^to  alleage  the  truth,  when  "the 
truth  appeareth  of  record.     [«]  If  a  line  be  levi€d  without  any   [w]37Aff.i7, 
originall,    it  is  voydable,    hut  not   void ;    but  if  an  originall  le  38  H.  o.  1^2. 
brought,  and  a  retraxit  entred,  and  after  that ;  a  concord  is  made,  5  El.  l)j.  222. 
or  a  fine  levied,  this  is  void,  in  irefpeft  the  veritie  appeareth  of 
record.     [6]  An  impropriation  is  made  after  the  death  of  an  in-  [0]  7  £1.  Vy. 
cumLent,  to  a  bi(hop  and.  his  fuccetlbrs ;  the  •  billiop-  by  indenture  *^*' 
demifeth  tlie  parfona^  for  iortie.yeares,  to  begin  after  the  death 
of  the  incumbent ;  the  deane  and  chapiter  confirmeth  it,  the  in- 
cumlient  dieth  ;  this  demife  fliall  not  conclude,  for  that  it  appeareth  . 
that  he  had  nothing  in  the  impropriation  till  after  the  death  of  the 
iacumbent- 

[p]  Ninthly,  where  the  record  of  the  eftoppdl  doth  run  to  the  [p]Braa.  f.4«a.. 
difabilitie  or  legitimation  of  the  perfon,  there  all  llrangers  fhall  |g  '^^  ^^ 
take  benefit  of  that  record  ;  as  outlawrie,  excommeugcinent,  pro-   hh.  4.  sL 
feflion,  attainder  of />r(r»i«aire,  of  felonie,  &:c;bafVardie,  mulieitie,  7Ffv6.7. 
and  /liall  conclude  th^  partie,  tboHgh  they  be  ftrongers  to  the  re-  33.\ff.'5. 
cord.     Vide  in  Littleton  cap,  Villepagi,  Sedl,  196,  197,  &c.  But  of  £^..^**'^2'>9 
a  record  concerning  the  name  of.  the  perfon,  qualitie,  or  addition,,  <^j  E^s.  39. 
DO  eftranger  iJiuU  take  advantage,  becuufe  he  IhuU  not  be  bound  by   19  r.  2^ 
it.     But  710/(7,  reader,  that  in  cafe  of  the  muliertie  primd  facie,  an   Kftop.  '^qq. 
eftranger  fliall  take  benefit  of  it,  &.c.     But  yet  becaufe  he  may  be  3E.3.ib.  23. 
a  mulier  by  the  ecclefiaflicall  law,  and  a  baltard  by  the  conimcn  j.^-^    g^^^i^ 
Idw,  therefore  againll  fuch  a  certiricute  pleaded,  the;  adverfe  partie   j^  fi;,t.  dc  * 
may  alkage  the  fpeciall  matter,  and  confefl^e  the  'certificate  of.  the  9  H.  6.  ca.  11. 
bifliop  according  to  the  ecclefmfticaU  law,  and  alleage  further  the  30  H.  6.  2. 
fpeciall  matter  according  to  the  common'  law,  whereunto  the  ad-  34  n^/'^y  *^^' 
verfe  partie  muft  anfwer  ;  and  fo.  are  the  books  that  treat  of  this  ^g  E.4. 1,  b.   • 
matter  to  be  reconciled.  (1)     But  now  let  us  returne  to  Littleton,       lO'E.  4. 16.     • 


Sea.  66s. 


ll^ESfi  en  adion  de  tcnjl  le  baron  "RUT  if  in  the  a<ftion  of  waft  the 
^  fait  default  ale  graunddijlrelj'ey  "^  hu{band  tnake  default  to  the 
et  la  feme  pria  d*ejire  receive  et  Joit  grand  diftrefle,  and  th^  wife  pray  to 
receive,  el  moTi/irahien  tout  le  matter,  be  received,  and  js  received,  fliee 
it  content  el  eft  en  fon  remitter ,  et  el  may  well  (hew  the  whole matter^and 
barrcra  le  lejbrdefon  action,  *S)'C,       hgw  lliee  is   ia  h^r  remitter,  ana 

ibee  iliall  barre  the  leifor  of  hi^ 
adlioD,  Sec 

*^    T  A  feme  pria  d'cjlre  re/ceive  etfoit  rcfaive!*     Receipt,  rccep'  (Ant.  192.  b,) 

tioy  commethof  the  Latine  verbe  reciperc,  fo  called  becaufe 

the  wife,  upon  the  default  of  her  huflmnd,  is  received  as  a  feme 

fole  alone,  without   her   huft)and  to  defend  her  right;  and  it  is  20  E.  i. 

alfo  culled  dcfenfio  juris ;  and  in  this  cafe   the  wife  may  bee  re-  Defenfioj sin's. 

ceived  by  the  [fl]  ftatute  :  and  yet  [b]  ancient  authors  who  wrote  m  \v.  g.  ca.  3, 

before  the  ftatJutc,  doe  fpeake  of  a  kind  of  receit  at  the'common  [6]  Br«6t,f.393. 

^  .  law,  ^*^-  ^'^'  ^  cap . 

Exceptions. 


•  «r^  HOC  in  L.  and  M.  n6r  RoW 


(1)  See  note  i  to  pag?  245,  a. 


Lib.  3.  Cap.  19. 


Of  Remitter. 


Se£t  669. 


law.  The  civiliaDs  call  refeeit,  aimfifmem  tertii  ffwo  Jko^itUerefe, 
whicb  m«re  properly  is  refembled  to  the  receit  of  him  in  the  rever- 
fioQ  or  reoiainder,  that  is  no  part  to  the  writ. 


Seft.  669< 


[353.  a] 


f^AK  en  ckefcuncas  loufemeefi 

^  receive  pur  def'afdt  fort  baron,  el 

pledera  et  avera  mej'me  VadvmUage 

en  plee  pUdant,  come  el  fvijfoit  fane 

fote,^^c,    Ei  content  que  VaJienee 

fill  U  leoi  al  baron  et  a  fa  feme  per 

fait  endent,  tmcort  ceo  eji  remitter  a 

la  feme.    Et  auxy^  coment  queValie-' 

nee  rendift  mefme  la  terre  al  baron  et 

a  fa  feme  per  ^ne  pur  terme  de  lour 

viefy  uncore  ceo  eft  un  remitter  al 

femtj  pur  ceo  que  fetne^  covert  que 

pretit  efiateperfiney  ne  ferra  my  exa- 

mine  per  kijuJiiceSf  f  ^c. 


170  R  in  every  cafe  where  the  wife 
•*•  is  received  for  default  of  her  huf- 
band^  flie  (hall  plead  and  have  the 
fame  advantage  in  pleading,  as  (hee 
were  a  woman  fole,  &c.  And  albeit 
that  the  alienee  made  the  leafe  to  the 
buiband  and  wife  by  deed  indented, 
3'et  this  is  a  remitter  to  the  wife. 
And  aUb,  albeit  the  alienee  render- 
eth  the  fame  land  to  the  hufband  and 
his  wife  by  fine  for  terme  of  their 
lives,  3'et  this  is  a  remitter  to  the 
wife,  becaufe  a  feme  covert  which 
takes  an  eflate  by  fine,  (hall  not  be 
examined  by  the  juftices,  &c^ 


ir  AC  17. 

39  E.  3. 43. 

5K.  S. 
Voucher  178. 


(10  Rep*  43.) 


Trin.  97  El  is. 
inter  Otven  U 

276,  in  banco 
C<»ninuni. 
I.i.  3*  t'lil.  5. 
IheiuHrquriTeof 

Winch  ftcr'u 
cafr.  7  s.  3.  64. 
13  E.). 
Voiicb)rll9. 


*'  no  ME  elfuiffbitfemefoU,  SfC."  In  this  Seftion  Ibure  thbgs 
are  to  be  underftood. 

Firfty  when  a  feme  covert  is  received,  that  (be  (hall  plead  as  if 
(lie  were  fole.  And  this  is  regularly  true,  yet  holdeth  not  in  all 
cafes ;  [c]  for  if  a  feme  covert  be  received  in  an  adife,  and  plead  a 
'record  and  faile,  therefore  (he  (hall  not  be  adjudged  a  diifeifor,  as 
(Iiec  (hould  be  if  (hee  were  fole,  &c.  So  if  a  feme  covert  onely 
levie  a  fiue  executorie,  and  a  Jcire  facias  is  brought  againft  hf r 
and  her  hufband,  if  fliee  be  received  upon  the  default  of  her  huf- 
band, (hee  (hall  barre  the  conufee,  which  if  (he  had  been  fole,  (hee 
could  not  doe,  and  in  fome  other  cafes. 

Secondly,  that  though  the  eftate  taken  backe  be  by  deed  indent- 
ed, yet  that  (hall  not  hinder  the  remitter  in  cafe  of  a  feme  covert, 
or  an  infant. 

Thirdly,  that  though  it  be  by  fine  fur  render^  yet  that  (hall  not 
hinder  the  remitter ;  becaufe  a  feme  covert  is  not  to  be  examined 
upon  any  (ii^e^  but  wh^  fliee  and  her  hu(band  pa(le  fome  eftate  or 
interefl,  or  releafe  her  right  by  a  (iue  of  the  lands  or  tenements. 

Fourthly,  if  tb6  huCband  levie  a  fine  of  his  wife's  lands,  and  the 
conufee  grant  and  render  the  land  to  the  hu(band  and  wife,  al- 
though the  wife  be  not  partie  to  the  origimill,  nior  to  the  coQufaa% 
and  therefore  (he  ought  not  by  the  law  to  take  any  prefent  cllat« 
but  by  way  of  remainder  only ;  yet  here  it  is  proved  by  UttUton, 
that  the  grant  and  render  de  fa^o  to  the  wife  in  prafenti  is  nnt 
void ;  for  then  it  could  not  worke  a  remitter,  but  voidable  by  writ 
of  error ;  and  that  avoidable  eflate  doth  worke  a  remitter.  (1) 


*  efe*  not  in  L*  and  M.  nor  Koli*  f  tfr.  not  it  !/•  «9d  M.  nor  Roh« 

(1)  [See  Note  307.] 


3. 


Of  Remitter. 


Sie€L  67^0,671. 


"  Neftrra  my  txamine  per  lesji(fti€eSj  ^c*'  The  ftxamioalion  of  (3  Rep.  5.  a.) 
a. feme  covert  ought  to  be  iecret;  and  the  effeft  b  to  examine  hbr, 
whether  (hee  be  content  to  levie  a  fine  of  fuch  lands  (namingihtm 
particularij  and  diilindly,  and  the  ftate  thai  pafletU  by  the  fine)  of 
berowoe  voluntary  free  vrill,  and  not  by  thr«ate»  menaoee,  or  anjr 
other  compulfohe  iiieane»« 


Se£t.  670. 


TP  T  hie  nota,  que  quant  afcun  chofe 

-"  paffira  de  fa  feme  que  eji  covert 

.  y^^de  baron  perforce  d^unjine : 

1353-  ^'jficome  le  baron  et  la  feme fe^ 

fofit  un  connfance  de  droit  a  un  auter^ 

S^c.  ou  f^oyent  un  grant  et  render  a 

un  auter,  ou  releffent  per  fine  a  outer  y 

et  fie  de  fimiliousy  lou  le  droit  del 

fenu  pajferoit  del  feme  perforce  de 

m^me  le  fifie ;  en  touts  tielx  cafes  la 

femeferra  examine  devaunt  qite  la 

Jiftejoit  accept f  our  ceo  que  tiels  fines 

concluderont  tieisf ernes  coverts  a  touts 

jours,  *  S^c.    .  Mes  lo,u  riens  eft  move 

en  lefifieforfque  tantfolement  que  le 

baron  et  la  femepreignont  eftate  per 

force  de  mefme  lefine,  ceo  ne  concluder 

la  feme;  pur  ceo  que  en  tiel  cas  el 

jammes  neferra  my  examine,  f  ifc. 


AND  here  note,  that  when  anjr 
"*^  thing  (hall  paiVe  from  the  wit©  ' 
which  is  covert  of  a  huiband  by 
force  of  a  fine :  as  if  the  bufoand 
and  wife  make  conufence  of  right  to 
another,  &e.  or  make  a  grant  and  * 
render  to  another,  or  releafe  by  fin« 
unto  -another,  et  fie  de  Jtmilibus, 
where  the  right  of  the  wife  Ihall 
palle  from  the  wife  by  force  of  the 
fame  fine ;  in  all  fuch  cafes  the  wifo 
fhall  be  examined  before  that  the 
fine  be  taken^  becaufe  that  fuch  fines 
Ihall  conclude  fuch  femes  coverts 
for  ever.  But  where  nothing  is 
moved  in  the  fine  but  bnely  that  the 
hufband  and  wife  doe  take  an  eftate 
by  force  of  the  faid  fine,  this  (hall 
not  conclude  the  wife ;  for  that  ia 
fuch  cafe  Ihe  (hall  not  be  at  all  ex^^ 
mined,  &c. 


[<2]  15  £.  4.  f  Si 
2t4  E.  S.  si! 


"  Q^-^-NT  qfcun  chofe  pajhra  de  la  femt  coverf^  Sf^c.  per  force 
^  •*  d*unfi/te,  Sfc!*    And  of  this  opinion  is  [d]  Littleton  in  our 
bookes. 

*  Therefore  if  the  bnlbAnd  and  wife  be  tenants,  in  fpeciall  tayle,  l^^^'^ 
and  they  levie  a  fine  at  th&  common  law,  and  after  the  hufband  and  go  £.  5.  tit 
wife  take  backe  an  eftate  to  them  and  their  heires ;  in  this  Cafe  the  Cui  in  vita  lOi 
eftate  tayle  is  not  barred;  and  yet  againft  a  fine  levied  by  her  felfe  [*L^  £*iiei^ 
ihe  cannot  be  remitted,  becaufe  thereupon  (he  was  examined  :  but  ^^  ^*  ^' 
IB  that  cafe  if  the  laud  defcend  to  her  ifl'ue,  he  fliall  be  remitted,  (i) 

Sea.  671. 


TTE  3f,  fi  tenant  en  taile  difeonii^    A  ^^  ^'  ^^  tenant  in  t^le  difcon- 
-^  nua  le  taiky  etadX  Hfi^fi^^t  ^^  tinue  the  taile,  and  hath  iOue  a 

mcru/tf'et  la  file  ejteant  depleine  age    daughter,  and  dieth,  and  die  danghtet 

prent'  Wing 


•  efc*  aet  ia-L.sand  Mj  norRoh* 
^  9t*  not  Is  L.  and  M.  nor  Roh. 

(t)  [See  Note  308.] 


X  ifite  not^tt-L.  ani  M.  nor  Roll. 


•  

Lib-  5.  Cap.  12,  Of  Remitter. 

prent  baren,  et  le  difcontinuecfait  tin 
releas  de  ceo  al  bdroii  et  afafemepiii^ 
terme  de  lour  vies,  ceo  ejl  un  remitter 
al  feme,  et  la  feme  ejl  e'uu  per  force  de 
le  taile,  caula  quSi  fupra. 


Se6l.'€72/. 

being  of  full  age  takethhufband,  and 
the  difcontinuee  make  a  relcafe  of 
this  to  th^  bulbaud  and  wife  for 
tcriiie of  their  lives,  this  is  n remitter* 
to  the  wife,  and  the  wife  is  in  by 
force  of  the  taiie,  caaja  qu&  fupra, ' 


€t 


(Ante  ^15.) 


JT^  la  feme  ejtcant  de  jylvhi  age  prent  baron,  Sfc/'  Here  it  ap- 
peareth,  that  her  full  age  wbeu  flie  tooke  baron  is  not  ma- 
teriall,  but  her  coverture  at  the  taking  backe  of  the  efiate.  And 
fo  note  a  diveriitie  betweene  a  remitter  and  a  difcent:  for  if  a  wo- 
man be  difleifed,  and  being  of  fill  age  taketh  hufband,  and  then 
the  diribifor  dieth  fi'ifed,  this  difcent  (hall  binde  the  wife,  albeit  ihe 
was  covert  when  the  difcent  was  caft,  bccaiife  (he  was  of  full  age 
when  fhe  tooke  hufband,  as  appeareth  before  in  the  Chapter  of 
Drfcents.  But  albeit  the  wife  that  hath  an  ancient  right,  and  being 
of  flill  age,  taketh  a  hufband,  mid  the  difcontinuee  letteth  the  land 
to  the  luilbond  and  wife  for  their  lives,  this  is  a  remitter  to-  the 
,  wife ;  for  remitters  to  anci«nt  rights  are  favQured  in  law. 


«»',' 


(Ili^b.  260.) 


Sea.  672. 


[354.  a.] 


TTEMffi  terre  foit  done  a  le  baron 
et  a  fa  feme,  aieret  tencr.a  eux  et 
a  Ics  licirs  de  lour  dcur  corps  e.n,gen' 
dr'es,  et  puis  le  baron  alicna  ht  ter/eai 
fcP,  et  repreilt  ejlaie  a  lay  et  a  fa  feme 
^pu'r  terrneju'e  lour  deux  vica  ;  tn  rejl 
casTf  e/i  remitter  en  fail  a  lefunm  et 
a  fa  feme,  maugre  le  baron.  Car  11 
ne  poit  e/lre  un  remitter  en,  cc^l  ras  a 
tafcnKCyfiUon  gnejbit  ((fi  raniltcr  a 
levar,f^fi,  pur  ceo  que  le  baroii  et  fa 
feme foiit  tout  uji.mtfmcperfvn  en  hj/, 
content  qiie  le  -baron,  eji  e/toppe  de 
clatter ^>  *  Et  pur  ceo,  ceo  eft  un  re- 
miSieA  eu'Jiaj  ^nconter  fon  alienation 
ct  fon\epnftl demefne,  come  jeji  dit 
adcvant'f.  v'/  —     *    •  -■ 


H 


ALSO,  if  land  be  given  to  the 
.  hulbaud  and  to  his  wife,  to  have 
and  to  hold  to  the  in  and  to  the  heirs 
of  their  two  bodies  begotten,  and  af- 
ter the  bulbaud  alien  .the  land  in  fee, 
and  take  backe  an  eltate  to  him  and 
to  liis  wife  for  terme  pf  their  two 
lives ;  in  this  cafe  this  is  a  remitter  in 
ijc(.d  u^  thtihji (band,  and  to  bis  wife, 
manger  the  hul))and.  For  it  cannot 
be  a  HMiiitter  in  this  cafe  to  the  wife, 
uplc/li^  ft  b^  a  remitter  to  tlie  buf- 
b.ajid,.bfscaale,the  buiband  and  wife 
are  ail  one.  fame  perfon  in  law, 
though,  the  hulband  be  flopped  to 
cl^iirtie  it.  And  therefore  this  is  a 
remitter  as:ain(t  his  on^ie  alienation 
and  reprifel^  as  is  faid  before. 


>  # 


ERE  it-appcareth,  that  the  hufband  againft  his  owne  aliena-^ 
tien,  if  hfe'  hftd'tjdeft  tha  .eftate  tojiinl  atene,  tobld  not  have 
beene  remitted.  I^ut  Av4veii  the  ellate  is  made  to  the  hafband  and 
wife,,  albeit  the}^  be  but  orie,p«rfou  in  law,  and  no  moi ties  between^  .t 
tbein  ;  yet  for  that  the  wife  cannot  be  remitted  in  this  cafe,  unlcflc 
the  hufliind  be  remitted  alfo,  and  for  that  remitters,  as  hath  beene 
often  fajd,:  ar^l^vf Hired  nn  law,  becaufe  thereby  the  mAre  aatifif)^ 


r 


■  < 


*  Etpur  ceo  not  in  L*  and  M.  nor  Roh.  f  &c,  added  L.  and  M.  and  Roh' 


Lib.  3. 


Of  Remitter, 


Se6l.  67 3 w 


and  better  rights  are  rcftorcd  againe ;  therefore  in  this  cafe,  in 
judgement  of  law,  both  hufband  and  wife  are  remitted ;  which  is 
worthy  of  great  obfervation. 


Se6b.  673. 


TTE  Myfi  terrefoit  done  a  unfeme 

en  taite,  le  remainder  a  nn  auter  en 

tayle,  le  remainder  a  le  tierce  en  tayh^ 

le  remainder  al  quart  en  fee,  et  la 

femeprent  baron,  et  le  baron  dijcofi- 

Hnua  la  terre  en  fee ;  per  eel  dijconti-- 

nuance  touts  les  remainders  font  dif- 

continues*    Carfi  la  feme  devia/ifans 

ifjfiiey  ceux  en  le  remainder  n*averont 

afcun  remedie  forfque  de  fuer  lour 

r  t  -j  bribes  de  t'ormedon  en  le  re- 

Lj.;;4-     -J  mainder,  quant  il  avient  a 

lour  temps*,  Mesfi  apres  tiel  difcon- 

tinuancey  ejlate foit  fait  a  le  baron  et 

fa  feme  pur  terme  de  tour  deiu  vies, 

ou  pur  terme  d'auter  vie,  ou  auter 

ejlate,  t^c.  pur  ceo  que  ceo  ejl  itn  remit- 

ter  alfeme,^ceo  ejl  \  auxy  un  remitter 

a  touts  ceux  en  le  remainder.     Car 

apres  ceo  que  la  feme  que  ejl  en  Jon 

remitter  morujl  Jans  ijjue,  ceux  en  le 

remainder  poijent  enter,  &(cjans  afcun 

a&ionfuer,  life.  En  mejtne  le  maner 

efl  de  ceux  que  ount  la  reverfion  apres 

iiels  tailes  %. 


A  LSO,  if  land  be  given  to  a  wo- 
•^  man  in  taile^  the  remainder  to 
another  in  taile,  the  remainder  to  the 
third  in  taile,  the  remainder  to  the 
fourth  in  fee,  and  the  woman  taketh 
hufband,  and  the  huiband  difconti-  - 
nue  the  land  in  fee;  by  this  difcon- 
tiniiauce  all  the  remaiiKlers  are  dif-  ; 
continued.   For  if  the  wife  die  with-  ' 
out  ifl*ue,'they  in  the  remainder  Ihall 
not  have  any  remedie  but  to  fue 
their  writs  of  Jormedon  in  tlie  re- 
mainder, when   it  comes  to  theic 
times.     But  if  after  Ibch  difconti- 
nuance,  an  edate  be  made  to  the 
huiband  and  wife  for  terme  of  their 
two  lives,  or  for  terme  of  another 
man's  life,  or  other  eftate,  8cc.  for 
that  this  is  a  remitter  to  the  wife, 
this  is  alfo  a  remitter  to  all  them  in    ' 
the  remainder.     For  after  that  the. . 
wife   which   is  in  her  remitter  be 
dead  without  iflue,  they  in  the  re- 
mainder may  enter,  £cc.  widiout  any    ' 
adtion  fuiniJ:,  &c.    In  the  fame  man- 
ner is  it  of  thofe  which  have  the 
reverfion  after  fuch  cntailes. 


L 


ITTLETON  having  fpoken  of  remitters  to  the  iflue  m  taile,  41  E.  .*?.  \7. 

who  is  privie  in  bloud,  and  to  the  wife,  who  is  privie  in  per-  V^,  ^'?  ^* 
fun,  now  he  fpeaketh  of  remitters  to  them  in  reverfion  or  remainder  '  ^' 

expectant,  upon  an  eflate  taile,  who  are  privie  in  eltate.  And  this 
cafe  proveth  that  the  wife  is  remitted  prcfently  ;  for  the  equitie  of 
the  law  reqmreth,  that  as  the  difcontinuance  of  the  ei^ute  in  taile 
is  a  difcontinuance  of  the  reverfion  or  remainder ;  fo  that  the  re-  ' 

mitterto  the  eftate  in  taile  (hould  be  a  remitter  .to  them  in  the 
reverfion  or  remainder. 

Tenant  for  life,  the  remainder  to  A.  in  taiWi  the  remainder  to  fi.   44  AfC.  p.  15. 
in  Jee,  tenant  for  life  isdifleifed,  a  collateral!  ancedorof  A.  re-  4iE.  3.  so. 
leafeth  with  warrantie  and  dieth,  whereby  the  eftate  taile  is  barred  ;   Ati^sc^^^iAK 
the  tenant  for  life  re-entreth,  the  difleii'or  bath  an  eftatc  in  fee  fimple   \v\  Jo«fe^i99.) 

delertninable   ito  £.  3.  Aiu.xi. 


•  &t,  added  L.  and  M.  and  Roh. 
'f  4mxj  not  in  L.  ai\d  M.  nor  Roh» 


X  Qfc.  added  L.  and  M  and  Rob, 

.    « 

Cc4 


Lib.  3.  Cap.  1£. 


Of  Remitter.         Sed.  €7*,  675. 


determinable  upon  the  eftate  tuile,  and  the  remainder  of  B.  b 
revetted  in  him  ;  and  fo  note  in  this  cafe  the  eftate  for  life  and  the 
remainder  in  t'«e  are  revefted  and  remitted,  and  an  eftate  of  inhe- 
ritance left  in  the  difleilbr.     If  a  fine  be  levied  fur  grant  rt  render 
to  one  for  life  or  in  taile,  the  remainder  in  fee,  if  tenant  for  Ufe, 
or  in  taile,  execote  the  eftate  for  life  or  in  taile,  this  is  an  execution 
of  the  remainder. 
Vid.  PI.  Coiii»         ^  &^^  ^'^  ^^^^^  ^*  made  to  B.  the  remainder  to  C.  in  fee,  B.  diP> 
489.    NicWirs   continueth  and  taketh  backe  an  eftate  in  taile,  the  remainder  in  fet 
cafp,  te  io\.  553.  to  the  king  by  deed  inrolled  ;  tenant  in  taile  dietfa,  his  ilTue  is  re- 
eifc  "it  U*" '  '"**"®^'  ^'^  confcquenily  the  remainder,  as  JJtilcton  here  fdith ; 
Dier  344.  '        ^'^  ^^^  diverfity  is  [a]  betweeneian  act  in  law,  for  that  may.devefl 
2:)  K.  3.  48.        ah  eftate  out  of  the  kin^,  and  a  tortious  a6l,  or  entry,  or  a  falfe  and 
m\  fieCcrix.  «8.    a  feined  recovery  agaiiift  teimnt  for  life  or  in  taile,  which  fliall  never 
t^-i<J^  *'*•        devcft  any  eftute,  reaiaiuder,  or  reverfion  out  of  the  king.     [A]  But 
Ifw  'f  ?'**%-     a  recovery  by  imod  title  aeainft  tenant  for  life„  or  in  taile,  wher» 
)«b.  8.  fol.  76  b.  ^he  remainder  is  to  the  king  by  defeanbie  title,  Ihall  deveft  the 
[h]  ciiolmlej't   remainder  out  of  the   king,   and  reftore   and   remit    the  right 
••Tc,  hb.  9. 53,    owners.  ( i ) 

7  n.  2.  ^ 

Aide  It  Roy,  6t.    9t  K.  3.  7. 


Sea.  674,  675. 


TTEMf  fihonie  leffa  un  meafc  a 

unfeme  pur  terme  defa  vie,  fa^ 

rant  le  reverfion  al  lejjbur^  etpuis  un 

Juifi  un  feint  etfaux  action  envers  la 

J  erne,  etrecoverqft  le  meafe  envers  lutf 

per  drfault^  ijfint  que  la  Jane  pmt 

aver  envers  lujf  un  quod  ei  cleforceat, 

Jolonqne  le  Jtatute  de  Wcflm.  i.  ore 

ie  reverfion  U  iejfor  e/l  dijconiifiue, 

ijTint  que  il  ue  poit  aver  afcun  action 

de  wajl.     Mes  en  cefi  c^fe  fi  la  feme 

prent  baron,  et  celutf  que  recoveraji 

iefia  le  meafe  al  baron  et  a  fa  feme 

pur  terme  de  lour  dcur  vies,  la  feme 

eji  eins  en  Jon  remitter  per  force  del 

primer  leafe. 


A  LSO,  if  a  man  let  a  houfc  to  a 
"*^  woman  for  terme  of  her  life, 
laving  the  revei*fion  to  the  leiror,and 
after  one  fue  a  feyned  and  &lfe  ac- 
tion agaiult  the  woman,  and  recovcr- 
eth  the  houfe  againft  her  by  default, 
fo  us  the  woman  may  have  againit 
liim  a  quod  ei  deforceat,  according 
to  the  ilatute  of  Wcftm.  2.  now  the 
reverfion  of  the  leifor  is  difcontinucdi 
fo  that  he  cannot  have  any  action  of 
wafte.  But  in  this  cafe  if  the  woman 
take  hu(baad,  and  he  which  recover- 
etli  let  the  houfe  to  the  huiband  and 
his  wife  for  terme  of  their  two  live*, 
the  wife  is  in  her  remitter  by  force 
of  the  firll  leafe. 


Sed;  675. 


T'T file  baronet  la  feme  font  wajl,  AND  if  the  huiband  and  vift 

•*-'  le  primer  lefjbr  avera  envers  eux  -*^  make  wafte,  the  firft  leffor  flwlf 

breve  ae  wajl,  pur  ceo  que  entant  que  have  a  writ  of  waft  againft  them,  *'or 

la  tIjAt 


(i)  [See  Note  309.] 


Lib.  3.                         Of  Remitter.  Se^.  ^74, 67S: 

la  fane  eft  tnfon  remitter j  il  eft  re-  that  inafmuoh  as  the  wife  is  in  her 

fmfe  a  fan  reverfion.    MesfembU  en  remitter^  he  is  remitted  to  his  rever* 

cefi  caSfJi  eeluy  que  recoveraft  per  le  iion.    But  it  feemeth  in  this  cafe,  if 

fiux  a/SioUj  voile  porter  outer  brief e  hee  that  recovereth  by  the  fs^fe 

dt  waft  envers  le  baron  et  fa  feme,  le  adion,  will  bring  another  writ  of 

baron  n^ad  auter  remedy  euvers  luy^  wafte  agafnft  the  hufband  and  his 


'  mes  de  faire  default  a  la  ground  wife,  the  hufband  hath  no  other 
diftrfg,  4rc.  et  caufer  la  feme  d*eftre  medie  againft  him,  but  to  make  der 
receive,  et  depleaer  eel  matter  envers  fault  to  the  ^rand  difirefT^,  &c.  and 
le  fecond  leffor,  et  monftrer  coment  caufe  the  wite  to  be  received,  and  to 
VaQion  per  que  ii  recoverajlfuitfaux  plead  this  matter  asainft  the  fecond 
et  feint  en  ley,  8fc.  ijfitit  lejhne  poit  lettor,  and  Ibew  bow  the  adioa 
•  luy  barrer,  Sfc.  wherbjr  hee  recovered  was  felfe  and 

fained  in  law,  &c«  fo  the  wife  may . 

bar  hun,  ^ 

^   JOE  I  NT  et  faux  aaion,*'  i.  ABio  Jida  et  falfa,  but. hereof  (5  Rep.  85. 

-*   UttUton  fpeaketh  himfelfe  in  this  ChaiTter,  « I"?-  350. 

^  .  11  Rep.  62.) 

^  Quod  ei  deforceat,"  b  a  writ  that  is  g^ven  by  [c]  ftatute  to  any  [c]  W.  s.  efip,4. 
tenant  for  life  or  m  tayle  upon  a  recovery  by.  default  againfl  tbexn  /y^Q^,  33^^  ^\ 
f  ?< <;    SL^  ^  ^ precipe,  and  lyeth  againfl  the  recoveror  and  his  beires, 
100 D'      J  in  which  cafe  the  particular  tenant  was  without  remedie  at  Bra^Qlib.4b 
the  common  law,  becaufe  bee  could  not  have  a  writ  of  right.'    And  ,367.  Fieta  lib.5. 
it  is  called  a  quod  ei  deforceat ^  for  that  they  are  part  of  the  words  of  .^^P-  *2.  &1L  6, 
that  writ,  viz.  Fratcipe  A,  quod^  ifc.  reddat  B.  unum  m^uagium,  SfO,  "k  3*  i» 
quod  ciamat  ejejutet  maritagiym/uumf  et  quqd  idem  A.  ei  injv/ti  /f.  ^^  3,  ^55, 

deforceat.  *         .  (6  Rep.  8.  b.) 

(Cro.Jac.t9ff*    Cic.  Car.  17a  444.) 

^*  Recoveraft,  ^c.  per  default."    There  hath  beene  a  quelhon  in  (J,  N.  B.  155. 
our  bookes  upon  thefe  words  (by  default) :  as  for  example,  whe*  ^') 
ther  a  recovehe  had  by  default  in  an  adion  of  waile  againfl  tenant 
in  dower,  or  ly  the  courtefie,  a  quod  ei  deforceai  lyeth  by  the  faid 
ftatnte.    And  divers  hold  opinion,  that  in  that  em  no  quod  ei  <fe-  W.  s.  capi.4. 
forceat  lieth,  for  that  Judgement  is  not  given  by  default ;  for  not« 
withftanding  the  default,  there  goeth  out  a  writ  10  enquire  de  vq^o 
fa&o,  et  quod  vqftum  pradiBmn  A.  (ft  d^ndttnt)  fecit ;  fo  as  the 
defendant  may  give  evidence,  and  the  jurprs  may  finds  for  the  de- 
fendant,  that  no  wsifle  was  done :  as  in  the  wfc  albeit  it  bee 
awarded  by  default,  yet  may  thetenant.  give  evidence,  and  the  re- 
cognitors of  the-ailife  may  finde  for  the  ten?2t;  add  therefore  in 
tbofe  cafes,  the  defendant  or  tenant  non  <  .Attit  per  dd'altam,  as 
thfe  llatute  and  Littleton  fpeaketh,  and  they  cite  F.  N\B.  in  the  F.N.B.foL 
point.  (1)  155.  E. 

Secondly,  they  hold  that  a  quodei  deforceat  lieth  where  the  tepant  •  u  ^  o 
c^  have'  no  remedie  by  attaint ;  but  in^  this  cafe  (lay  they)  an  f^  li.  g.  55. 
sitt^t  (k>t^  lie.  '  41  £.  3.  a  * 

SH.6.S9.    ats£.3.i9. 

r  v^   b  1     ""^^"^'y  **y»  ^^^^>  ^^•^  "*  ^  •^^'^  ^f  ^*^^  although  C^  Rep.  e5.) 

L35^'     'J  it  be  brought  againft  a  tenant  in  dower,  or  tenant  by  the 

coortefiethat  have  a  freehold,  vet  the  dammag^s  are  the  prin- 

cipjsU  ;  for  they  were  recoverable  againft  tenant  in  dower  and  by 

the  courtefie  by  the  common  law;  and  the  ftatute  of  or /oc^rr  gave 

the 
*  2v^  not  in  L.  and  M.  nor  Roh. 


0 

Lib-  3.  Cap.  li-  Of  Remitter.'  Seft.  674,  675; 

the  place  wailed  but  for  a  pendtie,  fo  as  the  nature  of  the  adioa 
(T  Rep.  68.  b.)  Q^y  they)  remaineth  ft'll  to  bee  perfonall,  for  that  the  dammages  are 
W^J^'  ^'7'  the  principal] :  [d]  ana  in  proole  hereof  they  cite  divers  authorities 
37  &  38  E.-3  ^^  ^^^'  ^^^  ^^  ^^^^  bnn^  an  adion  of  walte,  tlie  releafe  of  one  of 
Hsl  9H.  5. 15.  ^hem  is  a  good  barre  againft  the  other,  [e]  aiid  fo  refolved  by  the 
^  H.  6.  liL  whole  court ;  which  proveth  (^lay  they).thcit  the  dammages  are  the 
K»r.  b9,  principall :  for  it  the  land  were  the  principall,  the  releuie  of  one  of 

them  fliould  not  burre  the  other,  no  moi'e  than  in  an  affife,  a  writ  of 
\VdX{\,  imeJeHionefumcCf  bic, 

Laftly,  they  fay,  that  in  udions  where  dammages  are  to  be  reco- 
vered, and  the  land  is  the  principall,  the  demandant  never  counteth 
to  dammages,  and  yet  fhall  recover  them  :  but  in  an  aftion  of  wafle 
the  plaintitie  counteth  to  his  dammage  ;  and  if  the  dammages  be  the 
principiiH,  then  cleerely  no  quod  ci  dcjorccat  lieth.  ' 

•.    . .,  Others  dpe  hold  the  contrarie  :  and  as  to  the  firft  they  fay,  that 

albeit  that  in  tlie  writ  ol  wafte,  judgement  is  not  only  given  upon  the 
default,  yet  the.  default  is  the  principall,  and  the  caufe  of  awjft-diog  , 
of  the  'writ  to  enquire  of  the  wafte  as  an  incident  thereunto  :  and 
the  lajv  alwayes  hath  refped  to  the  firft  and  principall  caufe  ;  and 
[•]'l7C  ».  58.  therefore  upoix  fucji  a  recoverie  [*]  a  writ  of  deceit  lieth  ;  and  Uiat 
l*v  n*^  wfft' lieth  not  but  where  the  recoverie  is  by  def^t.     So  in  an.. 

\^H  4  4  a&ion  of  walte  againft  the  hulband  and  wife,  upon  the  default  of  the 

19  E.  2.  hufband,  the  wifeihal  be  received;  and  yet  the  ftatute  there  fpeak- 

J)If«eir.  Sfy.  eth  alfo,  per  dcfaltam.  So  upon  fuch  a  recoverie  in  wafte  againft 
^v:  2.  cap.  3.  tlie  buron  and  feme  bv  default,  the  wife  fhall  have  a  cui  in  vitd  by 
W  "  a  3  ^^®  ftatute;  and  it  fpeaketh  where  the  recoverie  is  per  dcfaltam, 
9i,.4, 16.  ^"^  albeit  the  defendant  may  give  in  evidence,  if  he  knoweth  it; 

yet -when  he*  makes  defeult  the  law  prcfumeth  he  knoweth  not  of 
it,  and  it  may  be  that  he  in  truth  knew  not  of  it ;  and  therefore  it  is 
reason,  that  feeing  the   ftiitute,  that  is  a  beneficiall  ftatute,  hath 
41  r  ••  ^  K       given  it  him,  that  he  be'  admitted  to  his  quod  ei  deforceatj  in  which 
2  \{.  i%2. '  ^'"^  **^^  ^^"^^  ^"^  Tight  fliall  be  tried.     And  fo  it  is  of  a  recoverie 

1:^1  U.  (5.  56.  by  default  in  ^  aflile  ;  albeit  the  *  recognitors  of  the  affife  givea 
4i  K.  3.  4'i.  verdic%  a  quod  ei  deforccat  liQth,  And  all  thifs  as  to  this  point  wai 
hr.  til.  quod  <?i  refolved  by  the  whole  court  of  common  pleas  ;  and  fo  the  doubt  in 
*''^n'p  T"^"''"   41  £.  3-  8.  well  refolved.     Nota,  if  tenant  Tor  life  make  default 

.».)  rJ.   IU>t.  7.  j*^-       ,  111  •  •         A  1       \         t  rr 

H2:>,  inter  Kd.  ^^^^^  default,  and  he  m  the  revorlion  is  received  and  plead  to  ifliie, 
LImer  &  Kl.  la.  aud  it  is  found. by  verdict  for  tne  demandant,  the  default  anH  the 
fiMiic,  leu.  en      verdicl  are  ciiufcs  of  the  judgement ;  and  yet  the  tenant  fhall  have 

:i'»7^  Ij'-'H"     nQuodvidrforaaf. 
datiis,  ft:  WiK  ^ 

TiiacLcr  ten.  ill  quod  ci  deforccat.     (Cro.FJiz.e63.) 

« 

As  to  the  fecond  objedion,  that  the  defendant  .may. have  an  at- 
[/]  '>-''E.  3.  taint.  J'ii-ft  it  wtis  utterly  denied,  of.  the  other  part,  [/]  that  an 
quodei  dctorc. "  attaint  did  lie  in  this  cai'e  ;  ibr  though  it  be  taken  by  the  oath  of  * 
PI.  iilt.  F.  i\.B.  twelve  men,  yet  it  is  hut  an  enqiieft  of  pftice,  whereupon  no  att^t 
?'^t'  ^'«  ^'^^".  ^hd  lye  on  either  partic,  jIs  upon  tui  enquirie  of  cdllufibn,  although  it 
inE^S  vj  ^^   by  one  jurie,  nor  upon  a  verdid  of  quale  jiis.     Secondly,  ad- 

40  xd'.QX  mittiug  that  an  attaint  did  lie  in  that  cafe,  yet  it  foUoweth  not  ex 

3.i  ]l,  6.  L^5.  co'ufequpHi,  that  a  quod  ei  deforceat  did  not  lie  ;£g]/or  if  aaaflife 
Si)  If.  6*1.  *  •  bee  taken  by  default,  a  quod  ei  dtforceat  doth  lie;  and  yet  the  partic 
M^i?  F^^^'  may  h^vc.an  atiaiut ;  for  this  is  no  enquell  of  office,  butarecog- 
Attalnt.  69.*  nition  by  the  recognitors  of  an  affife,  wlio  were  returned  the  fiiil 
5fi  H,  6.  .^o.  d  ty,  and  not  returned  upon  the  awarding  of  the  affife  by  deCwilt. 
34.H.  6.  x^.       ^.\p<]  as  to  the  fecond  objedion,  of  this  opinion  was  th6  ibholc  court 

in 


Lib.  3.    *:    '  Of  Remitter.     -  Sed.  67 A,  615.' 

ia  Eiward  Elma'%  cafe  above  mentioned.    As  to  the  third  objec*  <i  Cro.  414. 
tiotn,  Ifaiit  the  tiammages  ihould  bee   the  principally  becanfe  they  ^°^^?.^' 
were  at  the  common  law ;  that  is  an  argument  (lay  the  other  fide)  ^j^'p  ^^'^ 
that  they  are  more  ontient,  but  not  that  they  are  more  principall ;  ^  aep^  5.) 
fmd  treble  dammages  ^ere  not  at  the  common  law  (for  the  com-  ' 

mon  law  never  giveth  more  dammage  than  the  lofle  amounteth 
unto),  but  are  given  by  the  ftatute  of  Gloeefier ;  -  but  the  place  , 
wafted  is  worthier  being  in  the  realtie,  than  dammages  that  be  in 
the  perfbnaitie  :  Et  omne  inajus  dignum  trakii  ad/e  tninus  dignum^ 
quamvis  nunut  dignum  Jit  mUiquius  et  d  digniori  debet  fieri  denQmi- 
natio.     And  it  is  (fonieffed^-that  in  an  a^ion  of  wade  againft  tenant 
for  life,  or  for  yeares,  the  place  wafted  is  the  principall,'  becanfe  34  h.  6. 7« 
the  ftatate  of  Gloeefier  doth  give  the  place  wafted  and  treble  dam-  Waft.  50.  * 
mages  at  one  time  ;  for  no  prohibition  or  adion  of  walle  lay  againft 
them  at  the  common  law ;  and  in  an  adion  of  wafte,  if  the  de- 
feiidant'confefie  the  adion,  the  plaintiffe  may  have  judgement  for 
the  place  wafted,  and  releaie  the  dammages ;  which  proveth  (and 
fa  Fitzherbert  coUedeth)  that  the  dammages  are  not  the  princi- 
pall:  for  a  man  ihall  never  r^leafe  the  principall  and  have  judge-  (lOBiep- 11.5L 
inent  of  the  accelTorie :  and  an  action  of  wafte  againft  tenant  for  1  Leo.  S97. 
life  is  as  reall  as  an  adion  againft  tenant  in  dower.    And  as  to  ^^  1**P«  **•) 
the  cafe  of  9  if.  5.  cited  on  the  other  fide,  it  was  anfwered,  that 
it  was  an  adiou  in  the  tenuit,  which  is  only  in  the  perfonaltie,  and 
then  the  releafe  of  the  one  doth  bar  both ;  neither  could  fummons 
and  fcverance  lie  iu  that  cafe ;  [h]  but  in  an  adion  of  wafte  (in  the  [A]  6  E.  3.47. 
tenet) f  either  againft  tenant  tor  life  or  for  yeares,  the  releafe  of  "^  ^'  ^*  '^* 
th<e  one  doth  not  barre  the  other ;  and  in  both  thofe  cafes  fummons  ^^  ^^^^^'  ^* 
and  feverance  doth  lie  ?  and  this  point  was  alfo  refolved  accord-  Vba  ^^'  ^  . 
ingly  in  Edward  Elmer's  cafe.     But  when  thefe  three  joints  were 
refolved  by  the  court  for  the  demandant,  then  the  councell  of  the 
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'       -v  tenant  moved  in  arreft  of  judgement  another  point,  viz. 


that  the  judgement  was  given  upon  a  nihil  dicit,  which  is 
alwayes  after  appearance,  and  not  per  defaltam;  and  thereupon  '^-^ 

judgement  was  ftayed.  (1) 

but  to  returne  to  Littleton,    llere  he  openeth  a  fecret  of  law;  (8Rcp.6?. S.IC. 
for  the  caule  of  this  remitter  is,  for  that  the  tenant  for  life  in   F.N.  B.  i.v*.  b. 
this  cafe  might  have  ^  quod  ci  dcforceaty  for  fo  Littleton  faith  :   Slnft.Si>0.) 
ijjjmt  que  il  poit  aver  quod  ei  dcforceat :  Now  it  appeareth  by  our 
bookes,  that  the  tenant  for  lile  at  the  common  law  was  reniedi- 
leH'e,  becaufe  he  could  not  have  (as  hath  beeiie  fayd)  a  writ  of  right ;  >  ■  '"s^ 

and  confequently  the  feme  covert  in  this  cafe  could  not  bee  remitted 
by*  the^akm^  of  an  eftate  to  her  hufband  and  litr,  becaufe  her  right 
'was  remedilefle,  and  could  have  no  adion.     But  when  an  ad  of  par-  yide  for  (he 
liament  or  a  cuftome  dofh  alter  the  reafon  and  caufe  thereof,  thereby  cafes  upontJiiV 
the  common  law  it  felte  is  altered,  if  the  ad  of  parliament  and  cuf-  g'o«"d.  14  H.7. 
tomt  bepurfued;  (or  Alteratd  caufd  et  rat  tone  Icgis,  alteratur  et  lj^^\^^X'*'  : 
leXy  et  cejj'anie  caf(/2^/cj*  rationc  legis-  ccjj'dt  ct  lex :  as  in  this  cafe  the  y^jj,  *3»>*  1/  g, 
lhiCute>of  /r.  2.  giving  remedie  to  this  feme  tenant  for  life,  in  this  GArd.  73. 
it  giveth  her  bbilitic  to  bee  remitted,  becaufe  her  right  is  not  n%w  29  E.  3.  5. 
rcmedilefle,  but  ihee  hath  an  adion  to  recover  it.  1*«'  ^'^'^"*  ^"^' ' 

And  Littleton  v^arily  putteth  his  cafe,  that  the  recoverie  was  had  jXsa.  Juilici    • 
agatQft  the  femj6  while  Ihe  was  fole  ;  for  there  was  a  time  when  it  \vindUm*s 
was  a.^i^ion,'  ^-hetber  a  retbverie  beting  had  by  default  againft  cafe.  a.  «(  b. 
the   httifbaud  and  wife,  (the  wife  being  tenant  for  life)  the  faid 

ftatute 

(1)  [Set  Note  311.] 


Lib.  3.  Cap.  IS.  Of  Remitter.  SeBt.  674,  675. 

fiatttte  gftve  ^-qtioi  ti  drforoe^t  tothe-faiiflMiid  aad  wife,  &r  that  tbt 

llatute  gave  it  againd  tenant  in  dower  und'  tenant  for  hie,  Aec.  and 

here  the  hulba^d  is  not  tenant  for  life*  but  feifed  in  therigfit  of  his 

wife,  and  therefore  out  of  the  ftatute :  and  of  this  opinion  is  ODt 

\tr]  4  E.  S.  36.     [g\  booke  ;  but  {Apkei juris  ntmfuntjuraf  et  parkm  d^cruai  <9«ff 

33  £.  3.  re  coHcordant)  the  contrarie  bath  beene  adjudged^  and  fo  that  point 

^^^w*^'      ^'  °^^  ^^  p«ace :  and  the  like  in  cafe  of  receit  for  him  in  reverfion. 

F.  N.  Bri56.  a.  ^"^  ^^  ^^^  huiband  and  wife  lofe  by  defiuiit.  and  the  hniband  die, 

5  E.  k  5.        '  ^^®  ^^^^  ^^  i^ot  have  a  qvodei  d^orccat ;  ror  a  cm  in  viid  is  given 

tlL4.  IS.         to  her  in  that  cafe  by  a  former  (tatntey  vis.  W,  2.  cap.  3.    Tiiefa 

F.  X.  B.  156.  C.  things  are  worthy  of  due  obfervation,  and  points  of  excellent  le«irn« 

«\^4^ii^'        ^"^ '  ^^  littUton  in  our  bookes  fpeakes  of  another  kinda  oiqwd  H 

19  £.  4.  s!         deforCcat  at  the  common  law,  upon  a  difleifin,  which  you  may  res4. 

But  now  let  us  heare  him  in  his  booke. 

45  E.  3. 21.  *^  ^  reverfion  ^  difcontifuif^  iffini  que  il  ne  pait  aver  oQion  de 

44  £.  3.34, 35.  ^  wajle,"  Here  it  appearetb,  that  when  thexeveriion  is  devefted, 
F.  N.  B.  60.  the  leiTor  cannot  have  an  adion  of  wafle»  becaufe  the  writ  is,  that 
^%'^ft  n  ^^^  \t\Tt^  did  waile  ad  exkaredationem  of  the  ieflbr,  and  that  inbe« 
138^  ritance  mull  continue  at  the  time  of  the  adion  brooght.     And  it  is 

(Cro.  Car.  405.  ^^  bee  obfcrved,  that  in  an  adion  of  wafto  brought  by  the  leflbr 
Ant.  3^7.  a.  againft  the  lelTee,  the  leifee  in  refped  of  the  privitie  cannot  plead 
334.  b.)  generally,  riens  en  le  reverfion^  viz.  [A]  that  the  leflbr  hath  nothing  in 

a^i^fi^V^  ^'  ^^*  reY(2rfion,  but  he  muft  ihew  how  and  by  what  meanes  the  rever* 
so  H.  ^.  7!         ^'^'^  ^^  devefted  out  oi  him ;  and  this  hddeth  (as  hath  been  faid) 

betweene  the  leflbr  and  the  leOee :  but  if  the  grantee  of  a  rever- 

iion  briugeth  an  adion  of  wafte,  the  leffee  may  plead  .generaUy, 

<Ant.  M.  m.        that  he  hath  nothing  in  the  reverfion.     And  yet  in  fome  fpeciall 

Uo.  52.)  .  cafe»  an  adion  of  walle  (hall  lie,  albeit  the  lefibr  had  nothing  in  the 

reverfion  at  the  time  of  the  walte  done.     As  if  tenant  for  life  make 

a  feoffment  in  fee  upon  condition,  and  wafte  is  done»  and  after  tba 

lefiee  re-enter  for  the  condition  broken ;  in  this  cafe  the  lelfor  (hall 

^FJ^.B.  li2.b.)  h^vc  an  adion  of  wafte.    And  fo  if  a  bi(hap  make  a  leafe  for  lite 

or  yeares,  and  the  bifhop  die,  the  lelTee,  the  fee  being  void,  doth 
wafte,.  the  .fucceffor  fliall  have  an  adion  of  wafte.  So  if  lefiee  for 
life  be  diOTeifed,  and  wafte  is  done,  the  leifee  re-enter,  an  adion  of 
wafte  (hall  be  maintained  againft  the  leliee ;  and  fo  in  like  cafes : 
and  yet  in  none  of'thefe  cai'es  the  plaintiffe  in  the  adion  of  wafte 
had  any  thing  in  the  reverfion  at  the  time  of  the  wafte  made ;  but 
(^oft.  361  a.)     thsfe  cfpeciall  cafes  have  their  fevcrall  and  efpecxall  reaions,  as  the 

learned  reader  will  eafily  flnde  out. 

Here  note,  that  albeit  the  adion  be  falfe  and  feigped,  yet  b  the 
reroverie  fo  much  refpedcd  in  law,  as  it  worketh  a  difcontinoance. 
rn  js  A(r.  pi.  3.    [d  But  if  tenant  for  life  fuffcr  axommon  recovcrie,  or  any  other 
S  {^  3.  recoverle  by  covine  and  confent  betweene  the  tenant  for  hfe  and 

Ent.  Cong.  42.  the  recoveror,  this  is  a  forteiture  of  his  eftate,  and  he  in  the  rcver- 
iiE^^n^^^'  fion  may  prefently  enter  for  the  forfeiture.  Since  our  author 
|Sr  Finchd^n,  wrote,  the  ftatule  of  14  £/.  cap.  8.  hath  beene  made  conceining  this 
s«  E.  3.  9.  b.*  matter,  which  is  to  be  confidered,  [A]  and  hath  beene  weUconftnif<i 
Xi^  1.  tbi.  15.  and  expounded,  and  needs  not  here  to  be  repeated. 
Sir  Will.  Pel-  And  it  is  to  be  obferved,  that  although  the  difcoutiimance  grow- 
14"  i  MP  8  *^^  ^y  n^atter  of  record,  yet  the  remitter  may  be  wveught  by  matter 
[Jit]  lib.  d'fol.  t'l  paiis'.  and  of  the  refidue  of  tbefe  two  Sedions  fuffictent  luth 
oo.Lib.  1. 1. 15.  beene  faid  before. 
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Of  Remitter. 


Sea.  676,  677. 
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Sea.  676. 


TTE  M,  fi  k  baron  difcontinua  h 

*^   terre  de  fafemcy  et  puis  reprift 

eflate  a  luy  et  a  fa  feme,  et  al  tierce 

perfim  pur  terme  de  lour  vies,  ou  en 

fee,  ceo  ^  n^ejl  un  remitter  a  la  feme, 

forfyue  quant  a  la  moity;  et  pur 

router  moity  el  covieni  apres  la  mort 

fan  baron  defue^  un  briefe  de  cui  in 

vit&  f. 


<tInft.94S.    F.N.B.19».^> 

A  LSO,  if  thehnfband  difconti- 
•*^^  nue  the  land  of  his  wife,  and 
after  taketh  backe  an  eftate  to  him 
and  to^  his  wife,  and  to  a  third  per- 
foi*  for  tenne  of  their  lives,  or  in  fee, 
this  is  no  remitter  to  the  wife,  but 
as  to  the  moitie ;  and  for  the  other 
moitiQ  (hee  muft  after  the  death  of 
faer  hufband  foe  a  wril  of  aii  in  vitim 


<*  (JEO  ffeft  remitter  forfque  qwnt  al  moitie,  S^."*    Albeit  there  44  E.  3.  ir. 

is  autboritie  in  our  bookes  to  tbe  contrarie,  yet  the  law  is  ^  ^-  ^• 

taken  as  Uttleton  here  holdeth  it,  and  as  before  it  appeareth  in  tbe  \^jj^£f;  -jg^ 
like  cafe  in  this  Chapter,  and  for  the  reafon  therein  exprefied.  '  '        ^^ 


Sea.  677. 


TTEM,fi  le  baron  dijcontinue  la 
•*  terme  fa  feme,etalaouilerle  mere, 
et  le  difcontinuee  leffa  mejjne  la  terre 
alfeme  pur  terme  aeja  vie,  et  liver  a 
luyfeifin ;  et  puis  le  oaron  revyent^  et 
agreea  a  eel  tiverie  defeifiuy  ceo  eft  un 
remitter  a  la  feme:  etuncoreji  la  feme 
fuiffoitfole  al  temps  de  le  leas  fait  a 
luu,  ceo  neferroit  a  luy  un  remitter, 
Mes  entant  que  elfuit  covert  de  baron 
al  temps  de  la  leas,  et  de  le  liverie  de 
feifinjait  a  lay^  coment  que  el  prift 
folement  le  liverie  defeijin,  ceo  fait 
un  remitter  a  luy,  pur  ceo  que  feme 
covert  ferra  adjudge  ficome  enfant 
deins-age  en  tiel  cas^  Sfc.  Quaere  en 
cefl  cas  /t  le  baron  quant  il  revieni, 
roil  difagree  a  le  leas  et  livery  de 
feifin  fait  a  f on  feme  enfon  abf'ence, 
ji  Xceo  oujiera  Jon  fem^  dejon  re- 
piitter,  11  ou  nemy,  ^'c, 

)us  i^b&ncei  if  this  Ihsjl  oiifte 


A  LSO,  if  thehulband  difcontl. 
"*^  nue  the  land  of  his  wife,  and 
goeth  beyond  fea,  and  the  difconti- 
nuee let  the  fume  land  to  the  wife  for 
terui^  of  her  life,  and  deliver  to  her 
feifin ;  and  after  the  hu(band  com- 
meth  backe,  and  agreeth  to  this 
liverie  of  feifin,  this  is  a  remitter  to 
the  wife:  and  yet  if  the  wife  had 
beene  fole  at  the  time  of  the  leafe 
made  to  her,  this  ihould  not  be  to 
her  a  remitter.  But  inafmuch  as 
(he  was  covert  baron  at  the  time  of 
the  leafe,  and  liverie  of  feifin  made 
unto  her,  albeit  iliee  taketh  only  the 
liverie  or  feifin,  this  was  a  remitter 
to  her  becaufe  a  feme  covert  Ihall 
be  adjudged  as  an  infant  within  age 
in  fuch  a  cafe,  &c.  Quare  in  this 
cafe  if  the  huiband  when  hee  comes 
backe,  will  difagree  to  die  leafe  and 
livery  of  feifin  made  to  his  wife  in 
bis  wife  of  her  remiuer,  or  not,  Slc. 


€t 


ET 


*  M^i/t"^,  L.  and  M,  and  Rolk 
"t  Sfc»  added  L.  and  M.  and  Rohv 
3  €99^je0t  Lt  and  M«  sod  {toh^ 


1 9M  mm,  Gf  ^  not  in  L.  and  M.  nor  Roh: 
HorMSS. 


Lib.  3.  Cap.  1 2. 


Of  Remitter. 


SeS-  678. 


15C4. 1.  bw  «   'p'T  puU  le  baron  ret  tent  ^  et  agreca^  SfC.^    In  this  cafe  the 

1  H  7  1^  b  eftate  is  in  the  feme  covert  prefently  by  the  liveric  before 
59  E.  3.  30.  ^'^y  agreement  by  (he  Uuiband  ;  and  of  this  opinion  is  UtAtion  in 
t7  iL  8.  24i  our  bookes. 

<4Iaii.  116.)  '^  Ala  onfter  le  mere!*    If  hee^  had  beene  within  the  realine, 

it  doth  not  alter  the  cafe. 

**  Qucere  en  cejl  cafefi  le  haron,  SfC."  Here  is  a  qneftion  moved 
by  LittUton,  whether  the  dilagreement  of  the  huiband  fhall  ouAe 
the  wife  of  her  remitter.  And  it  feemeth  that  the  diiagreeiiient 
Hiall  not  devefc  the  remitter. 

Firft,  becaufe  the  (late  made  to  the  wife  which  wrought  the  re- 
mitter is  baniihed  and  wholly  defeated,  and  therefore  no  difagrefr- 
ment  of  the  hufo  md  can  deveft  the  (late  gained  by  the  leafe,  which 
by  the  remitter  was  deveftcd  before. 

Secondly,  for  that  the  law  having  once  reflored  her  antient  and 
better  right,  will  not  fuffer  the  difagreement  of  the  huiband  to  deveft 
it  out  of  her,  and  to  revive  the  difcontinuance,  and  reveft  r,^,.  ^i 
the  wrongfiill  eftate  in  the  difcontinuee.  135/*    J 

Thirdly,  for  that  remitters  lending  to  the  advancement  of  ancient 
rights  are  favoured  in  law. 

And  fo  it  is  for  the  fame  caufes,  if  the  wife  furvive  her  hufband, 
(he  ciinnot  claime  in  by  the  purchafe  made  during  the  coverture ; 
but  the  law  adjudgeth  her  in  her  better  right.  But  if  both  eftaies 
be  waiveahle,  there  albeit  the  wife  priwd  facie  is  remitted ;  yet  after 
the  deceafe  of  her  hufband  (he  may  eled  which  of  the  cftates  fhe 
wiH.  As  if  lands  be  given  to  the  hufband  and  wife,  and  their 
heires,  the  hufband  make  a  feoffment  in  fee,  the  feoffee  giveth  the 
land  to  the  hufl)and  and  wife  and  the  heires  of  their  two  bodies 
the  hufband  dieth ;  in  this  cafe  the  wife  may  eltCt  which  of  the 
efldtes  fliee  will ;  for  both  eftates  are  waiveable,*  and  her  time  of 
eledion  and  power  of  wayver  accrewed  to  her  firft  after  the  deceafe 
Abr.  421.  422,  of  her  hufband.  If  lands  be  given  to  a  man  and  the  heires  females 
140  b  *'^  ^^^^  body,  and  he  maketh  a  feoffment  in  fee,  and  take  backe  a!i 

2  Cro.  4S9.  eflate  to  him  and  his  heires,  and  dieth,  having  iHue  a  daughter, 
Ai.ic2^6.a.348.  leaving  his  viife groffement  enfeint  with  a  fonne  luid  dieth,  the  daugh- 
3Lco;i.  2.)         tcr  is  remitted  ;  and  albeit  ^he  fonne  be  afterward  borne,  he  fli«ill 

'  not  deveft  the  remitter,  (i) 


41  E.  .1.  18. 
(Plo.  114.  b.) 

19  TJu.  Diet, 


ffncp..'57. 
:i  Ucp.  ^6.  b. 
S2.  a.     2  Roll. 


Sea.  678. 


TTEM,  ft  le  baron  difconfimta  hn 
tenemenh  (on  feme,  et  le  difconti^ 
ffufe  eft  dfjj'eijie,  et  puis  le  dijjcijour 
lij[ja  nicjmes  Ics  tenements  a  le  baron 
et  a  fan  feme  pnr  terme  de  We,  ceo  eft 
vnr  emitter  a  la  feme.  Mes  fi  le  baron 
0*  Jon  feme  fueront  de  coving  et  con- 

fent 


ALS  O,  if  !hehu{band  difcontinHC 
tlie  lands  of  his  wife,  and  the 
difcontinuee  is  diflTdfe^l,  and  after 
the  diffcifor  letteth  the  fame  lands  to 
the  hufband  arid  wife  for  terme  of 
life,  this  is  a  remitter  to  the  wife. 
But  if  the  huiband  aad  his  wife  veie 

of 


X  ei^^v,  L.  %nd  M.  and,]lotla 
(i)  [Sec  Note  312.] 


Lib.  3. 


Of  Remitter. 


Se6t.  6^8. 


Jent  que  k  diffeifin  doit  efte^ait,  don- 
ques  il  neji  remitter  ajonfemey  pur 
jceo  que  el  eft  diffeijerejj'e.  Mes  ft  le 
Jbaron  fuit  de  covin  et  confent  a  le 
diffeifin,  et  nemy  lafeme^  donque  tiel 
Jeasfait  alfeme  eji  un  remitter,  pur 

.  ceo  que  nut  default  fuit  en  la  feme. 


of  covine  and  confent  that  the  dit- 
feiiin  (hould  be  made^  then  it  is  no 
remitter  to  bis  wife,  bec^ufe  flie  is  a 
diffeifereire.  But  if  the  huiband 
were  of  covin  and  confent  to  the 
difleifin,  and  not  the  wife,  then  fuch 
lealfe  made  to  the  wife  is  a  remitter, 
for  that  no  default  was  in  the  wife. 


u 


JPT  puis  le  difi'ifor  Itffa  mefme  Us  tenements,  Sfc"    Note,  fo   i? E.^ 3. b. 
much  are  remitters  favoured  in  law,  that  the  ftat^  made  by  (*'•  N^.-93. c^ 
the  difleilbr  (which  commetb  to  the  land  by  wrong,  and  upon  whom 
the  entry  of  the  difcontinuee  is  lawfull)  doth  remit  the  wife,  and 
ideveileth  &11  out  of  the  difcontinuee,  albeit  he  hath  a  warrantie  of 
the  land. 

"  Mesfi  h  haroh  etfeme  fueront  de  covin  et  confent,  <Sc."     Here  ^8  E.  4.tilii 
it  appeareth  that  covin  and  confent  of  the  huiband  and  wife  doth  ^"P^"'        •    / 
hinder  the  remitter  of  the  wife  ;  for  covine  and  confent  in  many  (3  Rep.  71.) 
c^fes  to  do  a  wrong,  doth  choak  a  noeere  right,  and  the  iU  manner 
doth  malfe  a  good  matter  unlawful!.     .  . 

r    p"?    hi    " C'owVt,"  Coring,  commeth of  the  French  word  Coizri/itf,  PI. Com. 54^' 
1357'  O.J^^  jg  a  fecret  aflent  determined  in  the  hearts  of  two  or  "» VS'""^^^'*"'* 
more  to  the  defrauding  and  prejudice  of  another^ 

4  Rep.  82.  b. 


cale. 

(Ant.  35.  a.  . 

F.  N.  B.  98.  d) 


A  woman  is  lawfully  intitled  to  have  dower,  and  flie  is  of  covine  44  E,  3. 45. 

IIIX4.     ^CA 

and  confent,  that  one  fhall  difleife  the  tenant  of  the  land,  againll  "  Aff  '^9 

%vhom  Hie  may  recover  her  lawful!  dower,  all  which  is  done  accord-  ^^9  n  9.  ik 

ingly;  the  tenant  may  lawfully  «nter  upon  her,  end  avoid  the  re-  ihII.s.  5. 

covery  in^  refpeCl  of  the  covine.     13ut  if  a  dilTeifor,  intruder,  or  iiJi.  4.«. 

abator,  doe  endow  a  woman  that  hath  lawfull  title  of  dower,  this  Vp^'^il 

is  good,  and  (hall  binde  him  that  right  hath,  if  there  w^re  no  fuch  pj^  /J|^'  ^  5^ 

x:oviue  or  confent  before  the  dilleifm,  abatement,  or  intrulion.  Ai.t  35.  a.) 

• 
And  fo  it  is  in  all  cafes  where  a  man  hath  a  rightfull  and  jud  41  AfT  p.  ?S. 
c^ufe  of  a^ion ;  yet  if  he  of  covine  and  confent  doe  raife  up  a  tenant   t;5  Afl*.  p.  i. 
by  wrong  againlt  whom  he  may  recover,  the  covine  doth  fuffocate  27  Aff.  74. 
the  right,  (o  as  the  recovery,  though  it  be  upon  a'gooti  title,  (hall  Jo  Aff^icL 
pot  binde  or  reftoi  e  the  demandant  to  his  right.  •  P*        • 

If  tenant  ii\  tailp  an^  his  iHue  difleife  the  difcontinuee  to  the  ufe  11  £.  4.  9. 
of  thiB  father,  and  the  father  dieth,  and  the  land  defcendeth  to  the   15E.  4.«3. 
iflue,  he  is  not  remitted  agaipll  the  difcontinuee  in  refpecl  he  was   ^*  J|'  ^'  ^'^' 
privie  and  partie  tq  the  wrong;  but  in  refpe6t  of  all   others  he  is  \i  j^  a  2*l.b. 
remitted,  and  ihall  (Jeraigne  the  $rll  warrantie.     And  fo  not^  a 
man  may  be  remitted  againll  one,'  and  not  aganift  another.  ,   . 

A.  and  B.  joyntenants  be  intitled  to  a  rcdll  action  againft  the 
heir?  of  the  diflcifor,  //.  caufe  the.  heire  to.be  dififeifed,  againft 
trhom \/^.  and  B.  recover  and  fue  execution.  J>.  is  remittedt,  tor 
that  he  was  not  partie  to  the  covine,  and  fliall  liold  in  comni(,'n 
with  A. ;  but  A,  is  not  remitted,  for  the  reafon  that  Littleton  heie 
^eweth*    .  .       - 


«P«r 
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T.  N.  B.  179.  g. 
18  E.  ♦.  9. 
35  MC.  5 
44  £.  3.  9.  fS. 

i3A(r.  1. 

Temps  £.1. 
Wafte  128. 
l^ACp.  7. 
tl  E.  4.  j^3. 
«1  H.  7.  35.. 
3H.  4.  17. 
(1  Roil.  Abr. 
f7a660. 
f.K.B.U7.g.} 


**  P»r  CfO  ^tie  el  eft  dijeiforefe/^  Nata^  it  is  regolarly  tnie,  that 
a  feme  covert  cannot  be  a  dtlTeiforefle  bv  ber  commaniienient  or 
procurement  precedent,  nor  by  her  aifent  or  agreement  fobfequeBt* 
but  by  her  adhiull  entry,  or  proper  nd,  (he  may  be  a  difieiforetTe. 
And  theiefore  fome  doe  hold  that  UttlctOH  mnft  be  intended,  that 
the  hufband  and  wife  were  prefent  when  the  difleifin  wai  done ; 
and  others  doe  hold  that  Littleton  is  good  law,  albeit  ihe  were  ab- 
fent ;  for  that  if  her  procurement  or  agreement  be  to  doe  a  wrong, 
to  icaufe  a  remitter  unto  her  in  this  fpeciall  cafe»  (he  ihall  fai)e  of 
her  end,  and  remitted  (he  (hall  not  be ;  hut  in  this  fpeciall  cafe  Oic 
fliall  be  holden  as  a  diffeiforefTe  by  her  covine  and  confent  quattiuu 
to  hinder  the  reitiitter.  And  here  it  appeareth,  that  albeit  the  hnf- 
band  be  of  covine  and  confent.  Sec, ;  yet  if  the  wife  were  not  of 
covine  and  confent  alfo,  fhe  fhall  be  remitted,  becaufe,  as  Uttktw 
faith,  there  was  no  defiuik  in  the  wife. 


(4  Bep.  5f .) 


Sea.  679. 


'^  efiate  defranktenement  ,al  baron 
et  a  Jon  feme  per  fait  indent  fur  con- 
dition*  Icilicct,  refer-qanl  al  difconti^ 
nuee  un  certaine  rent,  et  pur  default 
de  payment  itn  reentry f  et  pur  ceo 
que  ie  rent  ejt  aderere  U  difcontinuee 
enter;  donguesde  eel  entrie  lefeme 
arefa  un  ajfife  de  novel  difleifin,  apres 
la  mortfon  baron  envers  ledifconti' 
nuee,  pur  ceo  que  le  condition  fuit 
tout  oujlerment  aniente,  entant  que  la 
feme  fuit  en  fon  remitter;  uncore  le 
baron  ovefquefafieme  nepoient  aver 
ajife,  pur  ceo  que  le  baron  efl  e/ioppe, 


ALSO,  if  fuch  difcontinuee  male 
•^^  an  efiate  of  freehold  to  tbehuf- 
band  and  wife  b^  deed  indented 
upoo  condition,  Jct/{^^,  referving  to 
the  difcontinuee  a  certaine  rent,  and 
for  default  of  payment  a  re^ntrie, 
and  for  that  the  rent  is  behind  the 
difcontinuee  enter ;  thien  for  this 
entrie  the  wife  (hall  have  an  affife 
of  novel  dijfeifin,  after  the  death  of 
her  hufband  againfl  the  difcooti- 
nuee,  becaufe  the  condition  was  al- 
together  taken  ajsvay,  inafmucbas 
the  wife  was  in  her  remitter;  jet 
the  hufband  with  his  wifcr  -«  ^ 
cannot  have  an  adife,  be- 1-^^  '  ' 
caufe  the  hufband  is  e(topped,&c. 


TI.  Coa.  in 
A«uv  Town? 
fli(fnd*s  cafe. 
13R.  f.  tit. 
Remitter,  IS. 


»  - 

JT  is  hereby  to  be  obferved,  that  the  wife  is  prefently  remitted, 
and  that  the  conditions,  and  rents,  and  all  other  things  aunexrd 
to,  or  referved  upon  the  Aate  (that  id  vaniihed  and  defeated  by  the 
remitter)  are  defeated  alfo.  (i) 


(Srd.  69.)    (Hob.  f6A.) 


Sea.  680,681. 


7  TE  M,  fi  le  baron  diftoniinua  ks  A  L  S  O,  if  the  hufband  difcontinue 

"^    tenements  fa  feme^  et  renrijie^te  ^^  the  lenements  of  his  wife,  and 

a  luifpur  terme  defa  vie,  le  remain^  take  backe  sui  efiate  to  him  for  life, 

der  apres  fon  deceafe  a  fa  feme  pur  the  remaiadt  r  after  hisdeceafeto 

terme  bJ* 


(lUSceNottsi^) 


Lib.  3. 


Of  Remitted- 


Sea.  68 1 : 


terme  defa  vie;  en  cejl  cas  ceo  ftejt 
un  remitter  a  la  feme  durant  la  vie  le 
baroHy  pur  ceo  que  duraut  la  vie  h 
baron,  la  feme  n  ad  riens  en  lefrank^ 
tenement.  Mesji  en  ceo  cas  la  feme 
furvefquijl  le  baron,  ceo  ejl  unremit" 
ter  a  la  feme,  pur  ceo  que  un  frank-' 
tenement  en  ley  ejije6ljur  luj/  mangre 
lefoen,  *  Et  entant  que  el  ne  poit 
aver  adion  envers  nut  auter  perjon, 
et  envers  lay  mefme  el  tie  poit  aver 
adion,  pur  ceo  el  eft  enfon  remitter. 
Car  en  ceft  cas,  coment  que  la  feme  ne 
tntra  pas  en  les  tenements,  uncore  un 
eftrange  que  ad  caufe  de  aver  action, 
poitfuerfon  adion  envers  la  feme  de 
7fiejmes  les  tenements,  pur  ceo  que  el 
eft  tenant  en  ley,  coment  que  el  nefoit 
tenant  etifait. 


his  wife  for  termc  of  her  life ;  in  this 
cafe  this  is  no  remitter  to  the  wife 
during  the  life  of  the  huiband^  for 
that  during  the  life  of  the  hu(band 
the  wife  hath  nothing  in  the  freehold. 
But  if  in  this  cafe  the  wife  furviveth 
the  hu(band,  this  is  a  remitter  to  the 
wife,  becaufe  a  freehold  in  law  is  caft 
upon  her  againit  her  will.  And  in- 
afmuch  as  the  cannot  have  an  ad^tion 
againft  any  other  perfon,  and  agaiuft 
her  felfe  Ibce  cannot  have  any  ac- 
tion, therefore  (lie  is  in  her  remitter. 
For  in  this  cafe,  although  the  wife 
doth  not  enter  into  the  tenements, 
yet  a  firanger  which  liatli  caufe  to 
nave  an  addon,  may  lue  his  a<Aion 
againil  the  wife  for  the  fame  tene- 
ments, becaufe  (hee  is  tenant  in 
law,  albeit  that  (lie  be  not  tenant  ia 
deed* 


Sea.  681. 


t^A  R  tenant  ,de  franktencment  en 
^  fait  eft  celui/,  que,  s*ilfoit  dill'eifie 
de  ^franktencment,  it  poit  aver  aftife: 
me$  tenant  de  franktenement  en  ley 
devantfon  entre  +  en  fait,  n^vera  my 
ajije.  Et  fi  home  Xj.oitfeifie  ||  de  cer^ 
teine  terre,  %etad  ifjiiejits  quelprent 

r   -R    h  ifi^^f  ^'  lepi^  devtefeifie,  et 
L35*''  ^'^  puis  lefts  deviedevant  afcun 
entriefuit  per  lay  en  la  terre,  lefeme 
leftsferra  endozve  en  le  terre,  et  un- 
core  u  navoit  nul franktenement  en 
fait,  mes  it  avoit  unfie  et  frankte- 
nement en  ley.     Et  ijjint  nhta,  que 
praecipe  quod  reddat  poit  auxybien 
eftre  maintenus  envers  celuy  que  ad 
franktenement  en  ley,  ficome  envers 
celuy  que  ad  le  frajddenement  en 
fait. 


(4  Rep.  8.)     (Plo.  416.  b.) 

Tj^OR  tenant  of  freehold  in  deed  is 
•^  he,  who,  if  hee  be  difleifed  of  the 
freehold,  may  have  an  aflife :  but 
tenant  of  freehold  in  law  before  his 
entrie  in  deed,  (hall  not  have  an  al- 
(ife.  And  if  a  man  bee  feifcd  of  cer- 
taine  land,  and  hath  iifue  a  ionne 
who  taketh  wife,  and  the  father  dieth 
feifed,  and  after  the  ibnne  dies  be- 
fore any  entrie  made  by  him  into  the 
land,  the  wife  of  the  ibnne  fhall  be 
endowed  in  the  land,  and  yet  he  hadL 
no  freehold  in  deed,  but  hcc  had  a 
fee  and  freehold  in  law.  And  ib 
note,  thsit  a  prtccipe  quod  reddat  may 
as  well  bee  maintained  againft  him 
that  hath  the  freehold  in  law,  as 
againft  him  that  hath  the  freehold 
in  deed. 


T-I  ERE  five  things  are  to  be  obfer\'cd.     Firft,  that  aremaiml^^r  18 H.  6.  $. 
■*■•*'  cxpcclunt  wpon  an  cftate  for  life  workctb  iio  remitter,  but  when  (^  ^^P*  *^-  ^f 
it  fall  in  polfeifion:  for  before  his  time  he  can  ha^  no  adion,  and 

liO 

X  Jbit  not  in  L.  and  M.  nor  Roh. 
II  en  fee  added  L.  and  M.  and  Rolu 
^  //  not  In  L.  and  M.  nor  Rob* 


^fpiw^fimi.  Paper  MS. 

'ffoM  added  L.  and  M.  and  Roh. 

4.  in  fait  sot  in  Li  ud  M«  flor  Roh* 
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no  freehold  is  in  him.  Secondly,  though  thf  woman  might  waive  tbe 
remaindf-r,  y^t  bcr.iufe  (he  is  j»r«Jeniiy  hy  the  death  of  the  huftrand 
leotint  10  ihc  f:\tcipr,  it  is  within  ihe  rule  of  remitter,  and  her 
power  of  Waiver  is  not  matcrt.ll,  Tliiidly,  tliat  a  freehold  in  law 
bein;4  caft  upon  the  wom.ji  l»y  a*l  of  hiw,  witliout  anything-  done 
or  ai:t 'ite<i  to  by  hf.r,  duih  romit  her*  albeit  Hie  he  then  folc  ar.d 
of  fall  f!.:f.  Fourtl:ly,  that  a  pr.rnpe  lyclh  nj;ainft  one  that  hath 
but  a  tjeehold  in  l.iw.  FiftliK,  that  a  wtun.m  ihall  be  endowed 
where  the  hulkind  h  ilh  the  inlieiitmre,  and  but  a  freehold  lu  law^ 
as  hath  bcene  faid  in  the  Chapter  of  Dower. 


Sect.   6SU, 


tTE 3f ,  fi  tenant  en  taile  ad  ([fue 
■^  denx  Jits  de  pfeine  agCy  et  it  tefja 
la  terre  taile  al  eigne  Jits  pur  terme 
defa  rie,  le  remainder  al  Jits  puifne 
pur  terme  de  fa  vie,  et  puis  h  ter^int 
tn  taile  moruji ;  en  ceji  cas  reignejits 
nvfl  pas  en  Jon  remitter ,  pur  ceo  que 
il  prent  ejlate  de  Jon  pier.  Mrsfi 
V eigne  fits  morufl  fauns  ijjue  de  Jon 
corpSy  donque  ceo  eft  un  remitter  al 
puifne  fr^re,  pur  ceo  one  il  eji  hcire 
enle  iayley  et  unfranktenemcnt  en  le 
ley  eft  ej'vheatef  et  jecle  J'ur  lui)  per 
force  de  le  remainder,  et  il  y  ad  nul 
enters  que  il  poitfuerfon  action  *. 


ALSO,  if  tenant  in  taile  hath  ifTiie 
"^  ^  two  ions  of  full  age,  and  he  let- 
tcth  tiie  kind  tailed  to  the  eldcft  fon 
lor  terme  of  his  life,  the  remainder  to 
theyoimger  fon  for  terme  of  his  life, 
and  after  the  tenant  in  taile  dieth ; 
in  this  cafe  the  eldeft  fonne  is  not  ia 
his  remitter,  becaufe  hee  tooke  an 
eftate  of  his  father.  But  if  the  eldelt 
die  without  iflue  of  his  bodiei^  then 
this  is  a  remitter  to  the  younger 
brother,  becaufe  he  isheire  in  tail^, 
and  a  freehold  in  law  is  cfcheated, 
and  caft  upon  him  by  force  of  the 
remainder,  and  there  is  none  aguinft 
whom  he  may  fue  his  acTtion* 


[0  12  E.  4.  to.   r\F  this  opinion  is  [a]  Littleton  in  our  l)ookee ;  and  of  this  fuf- 

iicicnt  hath  beene  fa^d  in  the  next  Sedtion  before*     See  bere- 
ft] Sect  684,      <^{xtr  [bl  foine  expliuiatiou  hereof. 


Sea.  683* 


(*  P^ll.  Abr.  420.) 


77*  ^  mefme  le  matter  eJi,  lou  home 

foit  diffdfte,  et  le  dfjjeijor  mornfi 

feifie,  et  les  tenements  dijcendoiit  a  fon 

/wire,  et  riieire  le  diffeijor fait  un  leas 

a  un  home  de  mefmes  les  tencmetits pur 

terme  de  ^  vie,  le  remainder  a  le  dif- 

fifee  pur  terme  de  vie,  ou  en  taile,  uu 

en  J^ee,  ;};  le  tenant  a  terme  de  vie 

moruji, 


[359-  a.J 


T  N  the  fame  manner  k  is  where  a 
man  is  dili'eifed,  and  the  diffeifor 
dieth  feifefl,  and  the  tenements  de* 
fcend  to  his  heire,  and  the  heire  of 
the  difleifor  make  a  leafe  to  a  man  of 
the  foine  tenements  for  terme  of  life, 
the  remainder  to  the  difleifee  for 
terme  of  life,  or  in  taile,  or  in  fee, 

llie 


*  ^r.  added  L.  and  M.  and  Rah. 
"ffon  aJded-L.  andM.  and  Roh. 


tet  added  in  L,  and  M.  and  Kolu 


/ 


Lib.  3.  Of  Remitttir.  Scd- 684. 

moruftf  ore  ceo  ejl  un  remitter  al  dif-    the  tenant  for  life  dieth,  now  tliis  is 
f^ifee,  Sfc.  caul&  qu&  fupra,  ^S^c.  a  remitter  to  the  diileifee,  &c. caujd 

qUafupray  &c. 

AN  D  this  ftandeth  upon  the  fame  reafon  that  the  cafes  in  the.two 
Sedions  precedent  doe.    Sec  the  next  Section  following. 


Sea*  684. 


§*  ^OTAy  ft  tenant  en  taile  en- 

f^^ff^jf^^^fi^^  ^^  ^^  outer  per 
Jon  fait  de  la  terre  taite,  en  fee,  et  li- 
very  defeifin  ejlfait  a  I'auter  accor^ 
dant  al  fatty  ||  et  lefts  rien  conufant 
deceo  ^agreeaa  le feoffment,  etpuis 
celuy  queprijl  he  livery  defeifin  devy, 
et  lejiisneoccupia  la  terre,  neprent 
afcun  profit  del  terre  durant  la  vie  le 
pier,  et  puis  le  pier  moruji,  ore  ceo  eft 
un  remitter  al  fits,  pur  ceo  que  le 
franktenement  eft  ie6l  far  luy  per  le 
furvivor ;  et  nul  default  fait  en  lay, 
pur  ceo  que  il  ne  unque  agreea,  6ic*  en 
la  vie  fon  pier,  et  il  ad  nul  envers  que 
ilpoitfuer  brief e  de  forraedon,  i^c. 


"Vr  OTE,  if  tenant  irl  taile  infeoffe 
^  his  fonne  and  another  by  Iiis 
deed  of  the  land  intailcd,  in  fee,  and 
livery  of  feifin  is  made  to  the  other 
according  to  t!ie  deed,  and  the  foa 
not  knowing  of  this  agreeth  not  to 
the  feoffement,  and  after  hee  which 
tooke  the  livery  of  feifin  dieth,  and 
the  fon  doth  not.  oecupie  the  land, 
flor  taketh  any  profit  of  the  land 
during  the  life  of  the  father,  and 
after  the  father  dieth,  now  this  is  a 
remitter  to  the  fonne,  becaul'e  the 
freehold  is  caft  upon  him  by  the  fi^r- 
vivor;  and  no  defaulf  was  in  hirn^ 
becaufe  he  did  never  agree,  &c.  iii 
the  life  of  his  father,  and  hee  hath 
none  againft  whom  hee  may  fue  a 
\st\t  of  Jbrmedon,  &C. 


^TT  ihould  fecme  ty  this  marke,  that  this  was  an  addition  to 
Uitleton  ;  but  it  is  of  Littletons  owne  worke,  and  agrecth  with 
the  originall,  ^ving  the  originall  begun  this  Sedion  thus  :  Itemji 
tenant  en  taile,  ^d 


materially  addeth  by  his  ^^^  ^^^  < 
ike  a  feoffement  by  parol  rti'eaiusli  «fa 


«  Per /on  fait,  4^/     Here   titUdon 

deed;  for  if  a  man  intendeth  to  [6]  make  a  leonement  dv  paroi,  r(,-j  lemus 

to  A.  alid  B,  and  he  and  B,  come  upon  the  bind,  A.  being  abfent,  Feoffemeuts. ' 

and  make  livery  to  B,  in  the  name  both  of  iJ*  and  A.  and  to  their  l^r-  7'2, 

heires,  this  (hall  enure  onely  to  B, ;  for  neither  can  a  man  abfent  trt  v'l  t^" 

1-5  E.  4.  18. 

18  E.^.  If.  i2  H.  6. 12. 


take  livery,  nor  make -livery,  without  deed; 


«  Et  Uvcrie  de  fcijn  ejt  fait  a  Vauter  accordant  at  fait,  S-c/'  (9  Rep.  136.) 
Note^  livery  being  made  to  on©  according  to  the  deede,  enurelh  (Ani.49.  b. 
to  both,  becaufe  the  deede  whereunto  the  livery  refcrrech  is  made  ^^-  ■-) 
to  both ;  for  the  rule  is,  that  Verba  rddta  hoc  maxM  opcr'antiir  per 
rcftrentiam  ul  in  eis  in  ejjh  videntur, 

t  ^^   u  i    *•  Et  lefts  nknt  coniifat(t  de  ceo\  tie  agreea  a  tefeqffement** 
w59'  ^^J  Here  it  appeircth,  that  if  the  fonne  be  conufant^  and  agreeth 


to 


t  ^c,  not  in  L.  and  M.  fior  lloh* 
i  Nota^$mi  I'*  ^^  ^  *°^  ^^* 


iei  itot  in  t«.  and  M.  nor  Ko^. 
ne  added  L  and  M.  «nd  BMu 

t)dd  f 


lib.  3.  Cap.  12. 


Of  Remitter. 


Sd%.685. 


VidfS«a.68f. 


to  the  (eoffemesi,  &c.  this  is  no  rrmitter  to  bun.  And  tberefore  if 
the  feo2e3ieot  vere  made  by  deed  indente^L  and  the  fonne  with  the 
oth^r  fealeth  the  roonterpart,  ar.d  iLen  the  feo^r  maketh  livery  U> 
the  other  accord: ug  to  the  deed,  and  the  other  dieth^  the  ion  is  not 
rem'.tt  d,  becaofe  he  vas  coonfaot  of  the  feo^enieiit,  and  agreed  to 
the  f^me;  and  Liithton  fkith  in  the  cafe  th^l  he  pcttetb,  that  there 
tras  no  default  In  the  fon,  bec^itfe  he  screed  not  to  the  feoCfemeut 
in  the  life  of  I  he  fither :  and  fo  ;t  feemeth,  thai  if  ^.  be  feifedin 
tdlle,  and  hive  i^Tue  two  foBS,  and  by  deed  indented  betweene  Liir 
of  the  one  pirt,  and  thefoos  of  the  other  p^irt,  mAeth  a  leafe  to 
the  eldeit  for  life,  the  remainder  to  the  iecond  in  fee,  and  dieth 
and  t::e  eld^u  fon  di^^th  without  liTue,  the  fecond  foa  is  not  remit 
te*].  '>«Ciiire  heaereed  to  the  rem  under  in  the  life  of  the  father, 
or  if  the  iifie  efute  hdd  been  m-»fie  by  parol,  if  in  the  life  of  the 
fathrr  the  tenant  for  liie  h.id  \  eene  implen^td,  and  made  default, 
and  hj  in  the  rtrnainder  hdd  'ccj.t  received,  and  thereby  agreed 
'to  the  rerTi^i.ader,  air»r  the  dt:.\\\  uf  the  father  and  the  eidefr  fv>n 
witho'it  ifiue,  the  fecond  fon  ihojld  not  be  remitted,  becaofe  be 
agreed  to  the  remainder  in  the  life  of  the  father ;  all  -which  is  weQ 
warranted  by  the  reafon  yeelded  by  our  aothor  in  this  Se^oa* 


Se£l.  6S5. 


JHA  Rfi  homefoit  diffeifie  de  certaine 
^  terre^  et  le  diffeiforfalt  unfait  de 
feoffment  per  que  it  infeoffa  B.  C.  £^ 
J>.  et  le  fivene  de  fifjhi  ejifait  a  B. 
et  C.  mes  D-  ne  j'uit  dl  iiverie  de 
feifirty  ne  unqiu  agreea  a  le  feoffment j 
ne unqiie  voileprender  les profits,  5*0. 
et  puis  B.  et  C.  devieront,  et  D.  eux 
furrefquijlf  et  le  diffeifee  port  fon 
brie/e  fur  diffeifin  en  le  per  envers  D, 
*  itmonflra  tout  le  matter j  f  content 
it  ne  unques  agreea  a  le  feoffment,  et 
iffint  U  difchargera  a  luy  de  damage^ 
tffint  que  le  demandant  ne  recovera 
itfcuns  dammages  envers  /ny,  moment 
que  il  fait  tenant  del  franktenement 
del  terre.  Et  uncore  le  Jiatute  de 
Gloucefter,  J  cap.  i .  voit,  qne  le  dif 
feifee  recovera  damages  en  briefe  de 
cntre,  foundiie  fur  %  dijjiifin  vers 
telujf  que  eji  trouve  tenant.  Et  ceo 
ejl  un  proofe  en  I'auter  cafe,  qne 
tntant  que  liffue  en  le  taile  orient  a 
le  frajikteiiejnent,  et  \  nemy  per  fon 
; ...  ^,  fait  J 

*  U^^mefiju  celuy  D.  L.  and  M.  and  Rob* 
*!*  €t  added  L.  and  M.  and  Roh. 
t  cap,  u  not  in  L.  and  M«  nor  Roh« 


"C'OR  if  amanbedifleifedofceN 
^  taine  land,  and  the  difTeifour 
make  a  deed  of  feoftement  whereby 
he  infaoflfeih  B.  C\  and  D.  and  li- 
Terie  of  feifin  is  made  to  B.  and  C. 
but  jD.  was  not  at  the  Iiverie  of  (ci* 
fin,  nor  ever  agreed  to  the  feoflSiient, 
nor  ever  woul3  take  the  profits,  &c. 
and  after  JB.  and  C  die,  and  lA  far- 
vive  them,  and  the  difleifee  bringeth 
his  writ  u]>on  difleifia  in  the  per 
againft  D.  hee  fliall  Ihew  ^1  the 
matter,  how  he  never  agreed  to  the 
feoifement,  and  hee  (h^l  difchargc 
himfelf  of  dammages,  fo  as  the  de* 
mauodant  fhall  recover  no  dam- 
mages  againft  him,  although  he  be 
tenant  of  the  freehold  of  the  lani 
And  yet  the  ftatiitc  of  Gloueepr^ 
cap.  1.  will>  that  the  dilTeifee  ihail 
recover  dammages  in  a,  writ  of  en- 
trie  founded  upon  a  difleifin  againft 
him  which  is  found  tenant.  And 
this  is  a  proofe  in  the  other  r^g^  g.] 


J 


cafe 

U  novti  added  L.  and  M.  and  Ro]i» 
€fO  added  L.  «ad  M.  and  Rok 


Lib.  3. 


Oi  Remitter. 


Sea.  686,  ,68  7. 


Jait,  ne  per  fon  agreement^  f  mes 
apres  la  mort  fan  pier,  ceo  e/l  un  re-- 
milter  a  lutf,  eutant.que  ii  nepoiifuer 
adion  de  ^ormedon  enven  nul  auter 
peifottj  Sfc* 


cafe  that  forafmuch  as  the  iflue  in 
taiie  came  to  the  freehold,  and  not 
by  his  aft,  nor  by  his  agreement,  but 
after  the  death  of  his  father,  tlicre- 
fore  this  is  a  remitter  to  him,  inaf- 
much  as  he  cannot  fue  an  afiion  ojf 
formedoB  againft  any  other  perfon, 
&c. 


T^H  I S  cafe  ftandeth  upon  the  fame  rcafon  that  the*next  precedent  (8  Kep.  i. 

-■■    r«f#  Hnth  Foil,  365.  b. 


cafe  doth. 

**  Mes  celuy  que  eft  trove  tenant,  Sfc/*  Here  it  appcarcth,  that 
a^  of  parliament  are  to  be  fo  conftrued,  as  no  man  that  is  innocent, 
^r  free  from  injurie  or  wrong,  be  by  a  literall  conftruftion  punifted 
or  endamaged :  and  therefore  in  this  cafe,  albeit  the  letter  of  the 
flatute  is  generally  to  give  dummages  againft  him  that  is  found 
tenant,  and  the  cafe  that  Littleton  nere  putteth,  D,  being  furvivor^ 
is  confequently  found  tenant  of  the  land ;  yet  becaufe  he  waived 
the  edate,  and  never  agreed  to  the  feoffment,  nor  toake  any  profits, 
he  (hall  not  be  charged  with  the  dammages. 


566.a.369.S81. 
Ant.  11.  b.  lis. 
a.  Flosses.) 


Sea.  686,  687. 


JTTEM,  fi  un  abbe  aliena  la  terre 
defon  meafonauH  outer  en  fee,  et 
I'alienee  perfon  fait  charge  la  terre 
ore  un  rent  charge  en  fee,  et  puis 
Vulienee  infeoffe  Pabbe  ove  licence,  a 
aver  e^  tener  al  abbe  et  afesjucceffbrs 
a  touts  jours,  et  puis  Vabbe  moi-ujly 
et  un  atUer  eji  efheu,  etfait  abbe :  en 
cejtcafe  Vabbe  que  ejl  lefuccejjbr,  et 
fon  covent,  font  en  lour  remitter,  et 
tiendront  la  terre  difcharge,  pur  ceo 
que  mefrne  I* abbe  ne  poit  aver  afcun 
aclion,Xne  brief e  dentrefine  aU'enfu 
capiculi,  de  mej'me  la  terre  envers  nul 
auter  perfofi'ii) 


(2  R«U.  Abr.  5f 2«) 

ALSO,  if  an  abbot  alien  the  land 
■^^  of  his  houfe  to  another  in  fee, 
and  the  alienee  by  his  deed  charge 
the  land  with  a  rent-charge  in  fee, 
and  after  the  alienee  infeoffe  the 
abbot  with  Jicence,  to  have  and  to 
bold  to  the  abbot  and  to  his  fuccef- 
fors  for  ever,  and  after  the  abbot  die, 
and  another  is  choien,  and  made 
abbot:  in  this  cafe  the  abbot  that  is 
the  fucceflbr,  and  his  covent,  are  in 
their  remitter,  and  (luili  hold  the 
land  diicharged,  becaufe  the  fame 
abbot  cannot  have  an  action,  nor  a 
writ  of  efitre  fine  ajjenfu  capituli, 
of  the  fame  land  againlt  any  other 
perfon, 


Sed.  687, 


TT'N  mefme  le  maner  ejl,   lou  un 

^e/Jjrwe,  ou  un  deane,  on  auters 

iieh  perjons  aliena,  i^c,  fans  ajjent, 


T  N  the  fame  manner  it  is,  where  a 

bidiop  or  a  deane,  or  other  fuch 

perfons  alien^&c.  without  ail'ent&c. 

aqd 


•j-  ms^^que,  L.  and  M.  and  Roh.  I  m-r^,  L,  and  M.  and  Roh» 

(0  tS«c  Note  314.1 

Pd^ 


Lib.  3.  Ceo.  12. 


Of  Remitter. 


688. 


^  c '  i  dt  \\n  <  /I  '  I* ,  «<  <J ' '  ^  .*<  'fl  /^    f L  c  c  c :"! .  J*  i» : :- 1 ^s.  reauSfr,  as  id  light 

of  h^s  chuTco,  and  (hr.ii  defeat  the 


€/'a'jf€j  ijc.  ci.-;-  q-4  f-p'"«*»  ^<^- 


:        r   .    .>>    T-'-    .1.  Ti.'.',  ^r  -  to  ir-aje  roT*rti,  sac  to  tbeir 


•- 


:  r        *-  :n  :->  '-:  ti..  — ^  i--^-  -«  rtr.::re<t  ihcrt  in  the  like 
r  4  r  •* '    '.**:.  '■^  J^r  jc  rc.-^i^.'i  ^.'i^  tea  ctic^  all  ^^^^^^^  charges 


c   *«    .  .    —.»«« ■/• 


*"  '   "-i 


'*  O.r  liz^'irf,  ^c."    Trst  :s  cf  the  kinr  aad  the  lords 
c.-'*   i^'A  n-'^.-.**-,  lo  c  :"r-T-:.:*  w«ui  the  ttitctes  of 
»;-c. ';o;  j*^€  core  :/e;ore,  5<«.  140. 


Sea.  688 


TTBM,  ft  home fuijl  faux  action 
"^  envfrs  le  tenant  en  taile^  Jjcome 
home  zoife  fuer  enten  luy  vn  briefs 
dV-nlre  en  le  i9o(XffuppojantperJon 
hrif'fe  ntie  le  tenant  en  taile  nad  pas 
ehtre  linon  per  A.  de  B.  que  dijieifijl 
/'ay el  it  dtrnnndantj  et  ceo  ejlfayx^ 
el  tl  recover  enters  le  tenant  en  ie 
tai/e  per  default y  etfuijl  execution,  et 
puis  le  tenniit  en  taile  moru/i,fon  ijjue 
jfoit  aver  bri^fe  de  formeclon  envers 
lui/  que  recover  a ;  et  sil  voile  pleader 
le  recover  ie  enters  le  tenant  en  taile, 
riljtie  poU  dire,  que  le  dit  A.  de  B.  nc 
diiff*iU:'  pftynt  Cay  el  celaqqnerecove- 
rnjf,  en  le  maner  come  Jon  btiefefup- 


diffeiliji  Vaifcl 
flajjt  que recove raft,  et  que  apresle  dif" 
feif'tn  le  demandant,  ou  fan  pier,  ou 
J'of^  uuel.per  unfait  avoi/ent  relejfe  al 

tenant 


A  LS  O,  if  a  man  fae  a  falfe  action 
'^^  aqainft  tenant  in  taile,  as  iFone 
will  fue  againft  him  a  writ  of  entrie 
in  the  pq/i,  fuppoiing  bj  his  writ  that 
the  tenant  in  taile  haid  not  his  en* 
trie  bat  by  -</.  of  B.  who  difleiied  th^ 
grandfather  of  the  demandaat,  and 
this    is    falfe,  and  he    recoveretli 
againft  the  tenant  in  taile  by  default, 
and  fueth  execution,  and  after  the 
tenant  in  taiic  dieth,  his  ifloe  may 
have  a  writ  of  Jormedon  aeainft  bini 
which  recoveretli;  and  it  hee  will 
plead  the  recoverie  againft  the  te* 
nant  in  taile,  the  iflue  may  fay,  that 
the  faid  A.  of  B.  did  not  difleife  the 
grandfather  of  him  which  recovered, 
in  manner  as  his  writ  fuppofe,  and  fo 
he  (hall  falfifie  his  recovery.    And 
admit  this  were  true,  that  the  faid 
ji.  of  B,  did  difleife  the  grandfather 
of  the  demandant  which  recovered, 

an4 


t  U^Jhn,  L.  and  M.  and  KqIh 
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tenant   en  taih  toiU  le  droit  tjue  il    and  that  after  the  difleifin,  the  d6- 
avoit   en  la  ttrre^  ^c.  et  ceo  nunt    raancUrit,  or  his  father,  or  his  grand- 


^   /-  1  ^^^^nfi^^^^  ^^  f"i/^  ^'"  brief  e 

[joi.  a. J  (j'g^^re  en  le  polt  eiivers  le 

tenant  en  tailej  en  le  manner  come  ejl 
avauntdity  et  le  tenaunt  en  taile  p/eda 
a  ce/iiffy  que  ledit  A.  de  B.  ne  diljeijiji 


lather  by  a  deed  liad  relcafed  to  the 
tenant  in  taile  all  the  right  which 
hee  had  in  the  land,  &c.  and  not* 
withfmnding  this  hee  fueth  a  writ  of 
entrie  in  the  poji  againft  the  tenant 


pas  Jon  ay  el  y  en  le  manner  come  jon  i  in  taile,  in  manner  as  is  aforefaid, 
brief  e  fuppofa  ;  etfur  ceo  font  a  iijue^    and  tlie  tenant  in  taile  plead  to  him. 


et  r-ifjiie  ejt  trove  pur  le  demandant, 
per  que  il  adjudgement  de  recover,  et 
fuifl  execution  ;  et  puis  le  tenant  en  le 
taiie  rnoni/l,  fun  ijjke  pott  avoir  vn 
brief e  de  i'orinedon  enters  celutj  que 
recovera  ;  et  s'il  voile  plead  Ic  reco^ 
verie  per  taction  trie  enters  fon  pier 
*  que  fait  tenant  en  taile^  donque  il 
poit  motiflrer  et  pleader  le  releajefait 
alfonpier,  et  ijfint  faction  que  fuit 
fuCy  feint  en  ley  f . 


that  the  faid  A.  of  B.  did  not  dil- 
leile  his  grandfather,  in  fuch  manner 
as  his  writ  fuppofc;  and  upon  this 
thev  arc  at  illuc,  and  the  iflue  is 
found  for  the  demandant,  wherby 
he  hv^th  judgment  to  recover,  aod 
fueth  execution ;  and  after  the  te- 
nant in  taile  dieih,  his  iffuc  may 
have  a  writ  oiformedon  againft  him 
that  recovered;  and  if  he  will  plead 
the  recovery   by  the  aclion   tried 


againft  his  father  who  was  tenant  in 

«         taile,  then  he  maj^  (hew  and  plead  the  releafe  made  to  his  father, 
and  ^Q  tlie  adlion  which  was  fued,  feint  in  law. 

•*    TIL  recovera  enters  le  tenant  en  taile  per  default^*'     JJltltion 

addeth   (by  default)  becaufe  if  the  [c]  recovery  palfcd  upon  [c]  if  E.  4. 19. 

an  iflue  tried  by  verdi«Jl,  be  fliall  never  fallitie  in  the  point  tried,  is  K.  4.  5. 

bccaufo   an  ailcunt  might  have  beene  had  againft  the  jurors;  an4  itH.  4.  89. 

albeit  all  the  jurors  be  dead,  fo  as  the  attaint  doe  faile,  yet  the  L  11%^^^ 

ilTue  in  taile  (hall  not  falfirie  in  the  point  tried,  which,  untill  it  be  ^8  AIT.  32.  5«.' 

lawfully  avoided,  pro  veritatc  accipitur.     As  if  the  tenant  in  taile  .S4  Aff.  7. 

be    impleaded  in  a  forrnedony  and  he  traverfeth  the  gift,  and  it  is  to  H.  6.  5. 

tiied  againft  him,  and  thereupon  the  domandant  recover;  in  this  |^W-6-3-^ 

cafe  the   ifibe  in  taile  fliall  not  frdfifjo  in  the  point  tried;  but  ho  p^uxjikr'de 

may  falfi/ie  tlie  reco^ory  by  any  other  matter :  as  that  the  tenant  lU-covtric  55. 

in  taile   might  have  pleaded  a  colluterall  warrantie,  or  a  rcleafe,  as  yi?  II.  6.  «8 

idttfcton  here  puttetli  the  cafe,  or  to  coufttlle  and  avoid  the  point  ^*  ^'-  ^-  *• 

Iried.     And  Liif/eto/r's  cafe  holdcth  not  only  in  a  recovery  by  de-  S?  r V  ^      • 

taiilt,  whereot  l>e  fj^e.;Kelh,   but  ailo  ujwn  u  niinl  d'icit\  or  coiifeilion  Fuuxcr.  dc 

or  demurrer.  llecovrrie  *7. 

((5  Rep.  7.     1  UvU.  Ucp.  443.) 
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p  T  il  femble,  que  feint  atlipn  eji 
autaut  a  dire  en  I'jUgHfh,  a  fained 
•K^ion,  cejiafcavo'u'y  tiet  uauni  que 
content  que  tes  parolx  Je  le  hriefcj'ont 
voyers,  uncore  per  certaine  caujcs  il 
liudcaufene  title  per  la  leyde  recover 

per 

^  ^uifmt  not  lu  L.  and  M,  nor  R^U, 


AND  it  fepmeth,  that  a  faint  ac- 
"^  tion  is  as  much  to  fay  in  Engiifh^ 
a  fained  action  y  that  is  to"  fay,  inch  aa 
action  as  albeit  the  words  of  the  writ 
he  true;  vet  for  certaine  caules  hee 
hati^  no  caufo  nor  title  by  the  law  to 

recover 

t  &r.  added  L.  and  M.  ^d  RoIl 
Pd4 
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per  mefme  Vaftion.    ]S,tfaux  aQton    recover  by  the  fame  aAion.    And  a 

falfe  aclion  is,  where.lbe  words  of 
the  writ  bee  falfe.  And  in  thefe  two 
cafes  aforefaid^  if  the  cafe  were  fuch, 
that  after  fuch  recovery,  and  execu- 
tion thereupon  done,  the  te-  r^r.  l  ^ 
nant  in  tayle  had  diffeifed  L«J^'-  ^i 
him  thati^covcred,  and  tliereof  died 
feifed,  whereby  the  land  defcended 
to  his  iflue,  this  is  a  remitter  to  the 
iflue,  and  the  iilue  is  in  by  force  of 
the  taiJe ;  and  for  this  caufe  I  have 
put  theie  two  cafes  precedent^  to 
enforme  thee  (my  fonne)  that  the 
iflue  in  taile  by  force  of  a  difcent 
made  unto  him  after  a  recover}^  and 
execution  made  againft  his  aiicef. 
tour,  may  be  as  well  in  bis  remitteri 
as  he  (hould  be  by  the  difcent  made 
to  him  after  a  difcontinuance  made 
by  his  anceilour  of  the  entailed 
lands  by  feoflement  in  the  countries  or  otherwife,  &c. 


€/^,  loti  fes  parolx  de  hriefe  font  faux, 
Mt  en  fes  deux  cafes  avantditSy  fi  le 
casfuit  tie/,  que  apres  tiel  recovery , 
devecution  ent  fatty  l^  tenant  en  taile 
ufi  dijjeifle  celuy  que  recavera,  et  ent 
fnoruJtfeifi€,perque  la  terre  difcendiji 
cfon  ijj'ue,  ceo  eft  un  remitter  al  iffue, 
et  ri/fue  eji  eins  perforce  de  le  taile  \ 
et  pur  eel  caufe  jco  aye  mis  le$  deux 
cafes  precedents^  pur  enformer  toy, 
vwuJitSf  que  rij^ue  en  taile  per  force 
d'un  difcent  fait  a  luy  opres  vn  re- 
covery  et  execution  *fait  enversfon 
awiccfter,  poit  cjlre  auxy  bien  en  fon 
remitter,  ficome  il  ferroit  per  le  dif 
eentfait  a  luy  apres  undif continuance 
fait  per  fon  auncejler  de  les  terres 
tayles  per  feoffement  en  pais,  on 
uutcrment,  %c* 


TT  ERE  Littleton  explainetli  what  a  faint  action  is,  and  what  a 
falfe  a^ion  is,  which  is  plaine  and  perfpicuous.  And  here  it 
is  to  be  obferved,  that  a  remitter  may  be  had  after  a  recovery  upon 
H  fiint  action  by  a  diffeifin  and  a  difcent,  afwell  as  by  a  difcent 
after  a  difcontinuaace  by  a  feoffement,  &c. 
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TTEM,  en  les  cafes  avantdits,fi  le 
casfuit  ticl,  que  apres  ceo  que  le 
demandant  avoit judgement  de  recover 
enters  le  tenant  en  taile,  et  mefme  le 
tenant  en  taile  moruji  devaunt  afcmn 
execution  ewe  envers  luy,  per  que  les 
tenements  difcendont  ajbn  iljue,  et  ce^ 
luy  que  rccovera  fuift  un  fcire  facias 
hors  de  le  judgement  d^aver  execution 
de  lejnd*!;ement  envers  rijj'ue  en  taile, 
Vifjne  pledera  le  matter  come  avaunt 
^ji  dif ;  et  ijTint  prova  que  le  +  dit 
recfK'cry  fait  faux  ou  feint  en  ley,  et 
ifjint  luy  barrera  d'aver  execution  de 
ttJudgementX' 


^   ^t  aMed  L. and  M. and  Roh, 
I  dM  no:  ill  h*  aod  M«  aor  Rabt 


ALSO,  in  the  cafes  aforefiud,  if 
"^^  the  cafe  were  fuch,  that  after 
that  the  demandant  have  judgement 
to  recover  againit  the  tenant  in 
tayle,  ^d  the  fame  tenant  in  tajle 
dieth  before  any  execution  had 
againft  him,  whereby  the  tenements 
defccnd  to  his  iffue,  and  he  who  re- 
covercth  fueth  a  fcire  facias  out  of 
the  judgement  to  have  execution  of 
the  judgement  agaiqit  the  iflue  in 
taile,  the  iflue  flia)  plead  tiie  matter 
as  aforefaid  ;  and  fo  prove  that  the 
fiiid  recovery  was  falfe  or  faint  in 
law,  and  fo  ihall  barre  him  to  have 
.execution  of  the  judgement. 


\  tfc,  added  Irt  and  M,  and  Rob« 


HERS 
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11JERE  it  appearethy  that  if  a  judgement  be  given  againft  a  ss  AfT.Sf. 

tenant  in  taile  upon  a  faint  or  falfe  adion,  and  tenant  in  taile  die  34  AC  pi.  ^« 
before  execution,  no  execution  can  be  fued  againA  the  iflue  in  tayle.  15  E,  3.  Age  95. 
But  if  in  a  common  recoverie  judgement  bee  had  agoinil  tenant  J  h  4^*^'* 
in  tayle  where  he  voucheth,  and  hath  judgement  to  recover  over  in  53  £.  3, 
value,  albeit  the  tenant  in  tayle  dyeth  before  execution,  yet  the  EntrieCong.  3t« 
r^coveror  fhall  execute  the  judgement  againll  the  iiTue  in  tayle  in  3t  H.  6. 13. 
refped  of  the  intended  reconipence  ;  and  for  that  it  ia  the  common  i^  H.  6.  6. 
afiiirance  of  the  realm'e,  and  is  well  warranted  [d]  by  our  bookes,  and  J*  ^  ^'  ^ 
was  not  invented  by  juftice  Choke,  who  was  a  grave  and  learned  ^  ^j^^' 
judge  in  the  time  of  E,  4.  (as  fome  hold  by  tradition);  .but  it  may  DierSrH.Ub^, 
r   /-  -1  bee  that  it  was  upon  former  authorities  and  opinions  of  fol.  106, 

1^30 2.  8-J  j^^^g  difcovered  by  him,  afiented  unto  by  the  relt  of  the  shel ley '■  cafe. 
judges.  Pi*  Com.  55. 

(Cro.  Car.  388.  PIo.  14.)    See  hereafter  Scd.  709,    15  E.  3.     Bricfe3«4.     4a  E.  3.  53. 

44  £.3.21.    48E.  3.  11.     1  E.  4.  5.     5E.4.2.     [d]  Hi  JL  ^,  ftO.    l>ier  f3  Eliz.  37& 

Lib.  10.  fol.  37»  38.  in  Mary  Purtiogton's  ca(e. 

If  a  recoverie  bee  had  againfl  tenant  for  life  without  confent  or  5  Afl*.  3.  5  E.  S. 
covine,  though  it  be  without  title,  and  execution  be  had,  and  tenant  ^?'"  fTfk^^* 
for  life  dieth,  the  reverfion  or  remainder  is  difcontinued,  lb  as  he  in  ^^  '  g^'wu- 
the  reveriion  or  remainder  cannot  enter ;  but  if  Cuch  a  recovery  be  liam  Pelbam'i 
had  by  agreement  and  covine  betweene  the  demandant  and  the  cafe, 
tenant  for  life,  then,  as  hath  beene  faid,  it  is  a  forfeiture  of  the  (^  ^^P'  ^-  ^   - 
eftate  for  life,  and  he  in'  the  reverfion  or  remainder  may  enter  for  ^^'        *'^ 
the  forfeiture.    So  it  is  if  the  tenant  for  liff  fuffer  a  common  reco* 
very  at  this  day,  it  is  a  forfeitui;e  of  his  eilate ;  for  a  common 
recovery  is  a  common  conveyance  or  afliirance,  whereof  the  law 
taketh  knowledge.    Since  Littleton  wrote,  there  were  two  flatute.s 
Ijt]  made  for  prefervation  of  remainders  and  reveriions  expectant  M  3f  H.  9. 
upon  any  manner  of  eilate  for  life  ;  the  one  in  3a  H.  8.  the  other  in  ^^^^f^'       a 
i^Eliz.:  but  3^  If.  8.  extended  not  to  recoveries,  when  tenant  /g^'^j^f' 
for  life  came  in  as  vouchee,  &c.  and  therefore  that  a£l  is  repealed  ^oBep.  49.) 
by  14  Eliz,  and  full  remedie  provided  for  prefervation  of  the  en- 
trie  of  them  in  reverfion  or  remainder.    But  the  ilatute  of  14  Eliz, 
extendeth  not  to  any  recovery,  unleife  it  be  by  agreement  or  covine. 
Secondly,  [/]  if  there  be  tenant  for  life,  remainder  in  taile,  the  r/l  jjb.  3, 
reveriioD  or  remainder  in  fee,  if  tenant  for  life  be  impleaded  by  fol.  60,  6I. 
agreement,  and  he  vouche  tenant  in  taile,  and  he  vouch  over  the  LiocolncCol* 
common  vouchee,  this  (hall  barre  the  reverfion  or  remainder  in  iee,  1^|*^<^^ 
although  he  in  the  reverfion  or  remainder  did  never  alTent  to  the 
.recovery  ^  becaufe  it  was  not  the  intent  of  the  ad  to  extend  to  fuch 
a  recovery,  in  which  a  tenant  in  taile  was  vouched ;  for  he  hatli 
power  by  common  recovery,  if  he  were  in  pofiJefiion,  to  cut  off  all 
reverfions  and  remainders.     And  fo  if  tenant  for  life  had  furrendred 
itahim  in  remainder  in  taile,  he  might  have  bai'red  the  remainders 
and  reverfions  expedant  upon  his  eilate.    Thirdly,  where  the  pro- 
vifo  of  that  a6t  fpeaketh  of  an  allent  of  record  by  hiu)  in  revernon 
or  remainder,  it  is  to  be  underftood,  that  fuch  alTent  mud  appeare 
upon  the  fame  record,  either  upon  a  voucher,  aid  prier^  receit,  or 
the  like ;  for  it  cannot  appeare  of  record,  unlefic  it  l>e  done  in 
jcourfe  of  laW;  and  rioj  by  any  cxtrajudiciall  entrie^  or  by  mcmo'  (j  RoH.  Abr, 
rqndm*  s:3.  i4d) 
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TTEMf  ft  (mant  em  tniUc't'oftti" 
nn^  if  /««'♦',  ft  mfjru,:^  etjon  inut 
jTfTt  /'«  brief ede  rorindon  enzf^n  U 
df'-ouUnu^  (ffteamt  tenant  dtfraitk" 
i-Ttf"  t^f-itt  'It'  ferrc)  et  U  diitoniirtajt 
p/fj*i  f^'ie  i/  w  i  l^n'in\  f^'^  c^fic-- 
tHfut  ci'  ffuhia  de  ie  t'n^w^i/  en  la 
terre;  eu  rr  i  cm  iejudy^trtent  /erra^ 
qvf,  te  f*:i!'iH!  a  fa  it  l(*tt.^j'nr^  et  aprct 
tieljiH^uuent  i  ijju-z  cu  fflai'c  que  t  i 
demtnuAtint  pott  en  tret  en  la  tcrre^ 
nt/f.nt  rotitjffvant  le  *i'-jK' nt'*U'JiGt.  <r, 
tt  per  tiel  eutrie  ilj»*rra  oi^judg*'  eint 
en  fan  remitter.  Et  la  caufe  eft,  pur 
ceo  que  fi  afcun  home  fuiji  priccipe 

;iDod  reddat  euvers  afcun  tttmnt  de 
ranktenementy  en  quel  aclion  le  de-- 
m^9tdnnt  ne  recovera  damages,  el  le 
tenant  pi edajl  nontenure,  *ou  auter- 
ment  difclaima  en  le  tcnancie,  le  de- 
mandant ne  poit  averrer  fan  briefer 
"f-  et  dirra  que  il  ejl  tenant,  come  le 
brief e  fuppofe.  lit  pur  cd  caufe  le 
demandant  apret  ceo  que  judgement 
eft  done  que  te  tenant  ataji  fans  jour, 
poit  entrer  en  les  tencmaUs  demands, 
le  quel  ferra  auxy  graund  advantage 
a  tuy  en  lejf,ficonie  il  avoit judgement 
de  recaverer  enters  le  tenant,  et  per 
tiel  entrie  il  eft  en  fon  remitter  per 
J'orce  del  taile.  Ales  lou  le  deman- 
dant recovera  damtaages  envers  le  te- 
nant, la  le  demandant  poit  averer, 
que  il  eft  tenant,  come  le  brief e  fuv- 
pofe,  et  ceo  pur  I'advantage  del  de- 
mandant pur  reeoverer  J'es  damages, 
ou  auterment  il  ne  recoveroit  fes  da- 
mages, queuxfont  J  ouj'ueront  a  luy 
dones  per  la  iey. 


A  LSO,  if  tenant  in  tailc  difccn- 
^       tinne  ibc  tai!^,  and  cicth,  ui.l 


I  • 


his  iflbe  brinireth  liis  wnt  ut  ivrm:- 
don  asrainft  ine  ducominuee  (l>ri:.g 
tenant  Oi*  ibc  treiiioki  of  the  i-n:) 
and  ttie  difcontincee  n^ead  that  l.e 
is  not  ter.rmt,  but  irier.y  ciii'cV.victrra 
tr-'Tn  the  tcaaacv  in  the  L:.  i;  in 
tr.ii  ccie  the  judzcmeat  IL  ^  be, 
in.t  the  ti:nant  cotih  without  rnVf 
sad  after  fuch  judix-eiueni  the  iiiu' 
in  the  taile  that  is  dcrmaodant  n.rr 
eaier  into  t'lC  kind,  nctwithftaiioi:;;; 
the  difconti nuance,  and  by  fac^i  e.:- 
trie  hee  (ha!I  be  a'J^uncjed  io  hi^  r*- 
njitter.     And  the  r>.aroa  h,  for  iL  a 
if  any  man  fue  a  pnec'tpe  quod  rtddtit 
at^ainit  anv  tenant  of  the  freehi.M, 
in  which  adion  the  detuandant  thaJ 
not  recover  damages,  and  the  tenant 
pleads  nontenure,  or  othenvife  dii^ 
claime  in  the  tenancie,  the  deaiaod- 
ant  cannot  averre  his  writ,  and  fay 
that  hee  is  tenant,  as  the  writ  fup- 
pofeth.      And    for  this  caufe  tlic 
demandant    after  that  judgeuiciic 
is  given  that  the  tenant  fliall  iroe 
without  day,  may  enter  into  the  ii- 
hemeiits  demanded,  the  which  fl)ail 
bee  as  great  an  advantage  to  him  in 
law,  as  if  he  had  judgement  to  re* 
cover  againit  the  tenant,  and  by  fuch 
entry  hee  is  in  his  remitter  by  force 
of  the  entaile.     But  where  the  de- 
mandant   Ihall     recover    damage's 
again  ft  the   tenant;  there  the  de- 
mandant mav  averre,  that  he  is  tc- 
nant,  as  the  writ  fuppofeth,  and  that 
for  the  advantiige  of  the  demandant 
to  recover  his  clammages,  or  olhci- 

wife  hee  fliall  not  recover  his  dammages,  whicli  are  or  \vt le 

given  to  him  by  the  Jaw. 

(Dor^.Pl«.l33.)   TLTERE  it  appeareth,  that  upon  the  plea  of  nontenure,  orofdif- 

5  ^•.^*  *• «  rlaimer  nt  the  teiii 

96  n.  6.  29. 

^  r»  3<  •>• 

4  K.  4.  :>«. 
(9  Hep.  ud.) 


tenant  in-AJormfdoTi'  in  tlie  difcendcr,  allunt  tlje 
cxprelTe  judgement  be  that  the  tenant  Ihall  goe  without  day,  y^t  i^ 
judgement  ol  law  the  demandant  may  enter  accordmg  to  tlie  title 

of 


•  09 — aui,  L.  and  M.  and  Roh. 

•f  //  Mrra,  oot  in  L,  and  M.  uos  Rek. 


I  oufn^r9nt  not  In  L.  and  M.  nor  Rob* 


Lib.  S.  Of  Remitter.  Sea,  69K 

of  his  writ,  and  bee  feifed  in  tayle,  uotwithdanding  the  difcontinu-  Non-tennre. 
ancc.    And  here,  Littleton  faith,  the  demandant  ihall  be  adjudged  ^^^^  Br«aon, 
in  his  remitter ;  where  hee  taketh  remitter  in  a  large  fenfe  :  for  in  Ijoi^  414^^^' 
this  cafe  the  demandant  hath  not  two  rights,  but  hath  onely  one  3ritton,cap.84. 
antient  right,  and  reflored  to  the  fame  by  courfe  of  law  ;  and  fo 
remitter  here  is  taken  for  a  recontinuance  of  the  right. 

rofio  hi    **  ^  ^^ demandant  ne  recovera  damages."    Here  is  to  bee 
*-*^      •    'J  obfcrved,  that  in  fuch  a  pra:cipe  where  the  demandant  is  to 

recover  dammages,  if  the  tenant  pleade  non-tenure  or  difclaime,  [/]i3H.7.fa 
{/]  there  the  demandant  may  averre  him  to  be  tenant  of  the  land,  ^  ^*  6*. 29.    , 
as  his  writ  fuppofe  for  the  benefit  of  his  damages,  which  otherwife  4  e  ^.^3^* 
hee  fhould  lofe,  or  pray  judgement  and  enter,    [g]  But  where  no  5E.4. 1. ' 
damages  are  to  bee  recovered,  as  in  Aformedcm  in  the  difcender,  and  6  £.  3.  8. 
the  like,  there  hee  cannot  averre  him  tenant,  but  pray  his  judgement  (7  K^P-  4Q.) 
and  enter,  for  thereby  hee  hath  the  effed  of  his  fuitc  :  Et  frujlr^jit  t^I?  ^  J  ^ 
^r  plura,  quodjieri  fotefi  per  pauciora,  1 1 H.  4!  16.  & 

7  11.6.17.    5E.4. 1.    (5  Rep.  68.    Doa.Pla.49.) 

**  Averrer,"  To  averre  or  avouch,  or  verifie,  verificare,  whereof 
commeth  verification  an  averment ;  and  is  fo  faid  as  well  in  EngliQi 
HS  in  French;  and  is  two-fold,  viz.  generall  and  particular.  A 
generall  averment,  which  is  the  conclufion  of  every. plea  to  the 
writ,  or  i^n  barre  of  replications  and  other  pleadings  (fur  counts  or  (Ant.  303.  a.) 
avowries  in  nature  of  counts  need  not  bee  averred)  containing 
matter  affirmative,  ought  to  bee  averred,  et  hoc  paratus  ejl  verificare^ 
4*c.  Particular  averments  are,  as  when  the  life  of  tenant  for 
life,  or  tenant  in  taile,  are  averred ;  and  there,  tho'  this  word 
(verificare)  be  not  ufed,  but  the  matter  avouched  and  affinned,  it  is 
upon  the  matter  an  averment.  And  an  avermetit  containeth  as 
we^  the  matter  as  the  forme  thereof, 

**  Que  le  tenant  alajl  /ansjovr."  Qubd  tenens  eat  Jine  die.    This  (9  R^p.r. 
is  the  entrit  of  the  judgement  in  that  cafe,  that  the  tenant  (hall  Sid.  265. 310.) 
goe  without  day,  that  is,  to  be  difc barged  of  further  attendance  ; 
r   /-  -1  and  this  is  fometime  finall  for  that  a£tion,  whereof  Li/^/f /on 

Lo^o*      J  here  putteth  an  example ;  and  fometime  temporarie,  where- 
of Littleton  alfo  hatli  put  an  example  :  as  when  excommengement  VideSe£t  WX» 
is  pleaded  in  difabilitie  of  the  pluintiti'e  or  demandant,  there  the  (8  Rep.  68.) 
award  is,  thaf   the  tenant  or  defendant  fliall  goe  without  day ; 
and  yet  when  the  demandant  or  plaintiffe  have  purchafed  his  let- 
ters of  abfolution,  upon  (hewing  them  to  the  court,  he  may  have 
a  refommons  or  reattachment  to  recontinue  the  caufe  againe.     But 
it  is  to  be  knowne,  that  when  judgement  is  given  for  the  temmtor  3H.4.  S.11. 
defendant  upon  a  pica  in  barre,  or  to  the  writ,  &c.  the  judgement 
is  all  one,  vir.  quod  tenens ^  or  dcfendens  eat  inde  Jine  die,  and  (hall 
have  reference  to  the  nature  and  matter  of  the  plea,  and  fo  be  taken 
either  to  goe  in  bane,  or  to  the  writ.     So  when  judgement  is  (Ant.  135.  fc.^ 
given  againll  the  plaintitfe,  either  in  barre  of  his  action,  or  in  abate-       "^ 
ment  ot  his  writ,  &c.  the  judijement  ia  idl  one,  viz.  nihil  capiat  per 
breve  ;  and  it  appearelh  by  tlie  record  whether  the  plea  did  jgoe  in 
barre,  or  to  the  writ.     And  the  caufe  of  the  judgement  is  never 
entred  in  the  record  in  any  cafe ;  for  that  upon  confideration  ha4 
qI  the  record  it  appeareth  therein. 


Lib.  3.  Cap.  IS.         Of  Remitter. 


Sea.  693,  695. 


Sea.  692. 

(T.  K.  B.  192.  b.  1  lUIL  Abr.  631.    Pod.  Pia.  15S.)    (5  Ltf .  S90.) 

ITEM,  fi  home  fait  difeijie,  etU  A  LSO,  if  a  man  be  diflcifcd,  and 
diffeifor  deryffonheire  ejieant  eim  "^  the  difleifor  die,  his  heire  being 
per  difcentf  are  Pentrie  de  le  diffeifee  in  by  difcent,  now  the  entrie  of  the 
€A  toUe;  et  fi  le  diffeifee  poria^fon  diiTeiiee  is  taken  away;  and  if  the 
brief'e  d^entrie  fur  dif)eifiH  en  ie  per,  ^-'^'  '^  ^  *  ^*  -  *'  '  ^ 
€nver9  t* heire,  et  l^ heire  difclaime  en 
le  tenancy,  i^c.  le  demandant  pait 
avprer  fan  brief e  que  il  ejl  tenant 
came  le  briefe  fuppofe,  s*iivoit,pur 


difleifee  bring  his  writ  of  entrie  y«r 
diO'cifm  in  the  per,  againft  theheire, 
and  the  heire  difclaime  in  the  tenan- 
cie,  &c.  the  demandant  may  av^rre 
his  writ  that  liee  is  tenunt  as  tl^ 


recovererfes  damages:  mesttncore  sil  writ  fuppofe,  if  he  will,  to  recover 
pak  relinqmjlier  k  averment,  Sfc,  il  his  dammases:  but  yet  if  hee  \iiil 
pait  Iqvalment  entrer  en  la  terre  per    relinquiQi  tne averment,  &c.  he  may 


catife  ael  difclaimer,  nient  obftant  que 

fon  entrie  adevantfuit  tolle.    Et  ceo 

juit  adjudge  devant  man  majler  fir 

R.  Danby,  jades  chiefe  jn/lice  de  la 

eanunon  banke  et  fes  compagnions, 


lawfully  enter  into  tlie  land  becaule 
of  the  difclaimer,  notwithfianding 
tiiat  his  entrie  before  was  taken 
away.  And  this  was  adjudged  be* 
fore  my  matter  fir  R.  Danbj/,  late 
chiefe  juflice  of  the  common  place 
and  his  companions,  &c. 


"  TTEM,Ji  homefoit  difeifie,  c^c"    Albeit  in  this  cafe,  and  in 

the  cafe  before,  the  eutrie  of  the  demandant  is  his  owne  adi, 

and  the  demandant  hath  no  expretfe  Judgement  to  recover,  yet  fiiall 

36  H.  6.  fl  29.     be  be  remitted ;  becaufe  he  in  judgement  of  the  law  (hall  be  io 

according  to  the  title  of  bis  writ,  and  by  his  entrie  defeat  the  dif- 
continuance,  and  confequently  is  remitted  to  his  antient  eftate. 


5  E.  4.  41. 
4  £.  4.  38. 


**  Sir  Robert  Danhy^  knight,  was  a  gentleman  of  an  ancient  and 
faire  defcended  family,  and  chiefe-juftice  of  the  court  of  common^ 
pleas  ;  a  grave,  reverend,  and  learned  judge,  of  whom  our  author 
fpeaketh  here  with  verie  great  reverence,  as  you  may  perceive. 
And^here  is  to  be  noted  how  necelfarie  it  is,  after  tbee.xample  of 
our  author,  to  obferve  the  judgements  and  refolutious  of  the  fages  of 
the  law. 


Sea.  695, 


[363-  b.] 


TTEM,  lou  V entry  d'un  home  eft 
"^  congeable,coment  que  ilpretiteftate 
a  luy  quant  il  ejl  de  pleine  age  pur 
terme  de  vie,  ouen  taile,  ou  en  fee,  ceo 
eft  un  remitter  a  luy,  fi  tiel  prifel  de 
eftate  ne  foit  per  fait  indent,  ouper 
matter  de  record,  que  *  concludera  on 

eftoppera'. 


A 


LS  O,  where  the  entrie  of  a  man 
is  congeable,  although  that  he 
takes  an  eltate  to  him  wiieo  hee  is 
of  full  age  for  terme  of  lifc,  or  in 
taile,  or  in  fee,  tliis  is  a  remitter  to 
him,  if  fuch  taking  of  the  efiate  be 
not  by  deed  indented,  or  by  matter 

of 


*  li^  added  L.  and  M«  and  Roh. 


Lib.  3-  Of  Remitter.  Seft.  6^^ 

€floppera.  Car  fi  homefoit  diffeifiej  of  record,  which  fhall  conclude  or 
€t  +  reprent  eftate  de  le  aiffeifor  fans  eftop  him.  For  if  a  man  be  difrei-* 
faif,  on  per  fait  polle,  ceo  e/l'^iin  re-  fed,  and  takes  backe  an  eftate  from 
mitier  al  dijfeifie,  ||  i^c.  the  diffeifor  without  deed,  or  by 

deed  poll,  this  is^a  remitter  to  t£e 

diifeifee,  &c. 

TJERE  appearcth  a  divcrfitic  bctweene  a  right  of  entrie  and  a  f^Affl  pblte. 

•^  right  of  a6lion  ;  for  if  a  roan  of  full  age  having  but  a  right  ^  -^^  P*  * 

of  action,  taketh  an  eftate  to  hira,  hee  is  not  remitted :  but  vrhert  ^^j^  '^\^* 

bee  hath  a  right  of  entrie,  and  taketh  an  eftate,  he  by  Lis  efitrie  is  40  £.  3.  48. 

remitted,  becaufe  his  entrie  is  lawfull.     And  if  the  diflcifor  infeoffe  (Sect.  683.) 

the  difleifee  and  others,  the  dilTeifee  is  remitted  to  the  whofle,  for  (Hob.  256.) 

his  entrie  is  lawfuil :  otherwife  it  is  if  his  entrie  were  taken  away*  ^^^'  ^'  ^ 

"  Lou  Ventrie  e/t  conjzeabk,**    A,  is  dilleifed  of  a  mannor,  where-  ?  ^  ^Av?"*"'*  ' 

IIS  Ik.  1  w9 

unto  an  ^vowfon  is  appendant,  an  eftranger  uforpe  to  the  advow-  jy'J  5.30. 

fon,  if  the  dilTeifee  enter  into  the  mannor,  the  advowfon  is  recon-  6  H.  6.  l/. 

tinued  againe,  which  was  fevered  by  the  ufurpation.     And  fo  it  is  if  t\  H.  6.  2. 

tenant  in  tayle  be  of  a  mannor  whereunto  an  advowfon  is  appen«  ^  ^•4-  * 

dant,  the  tenant  in  taile  difcontinueth    in  fee,   the  difcontinuee  i/u' g  j^*** 

granteth  away  the  advowfon  in  fee,  and  dieth,  the  iffue  in  tayle  re-  g^  fj!  8.  4. 

^ontinueth  the  mannor  by  recoverie,  he  is  thereby  remitted  to  the  P.  N.  B.  36.  t 

advowfon  ;  and  in  both  cafes  hee  that  right  hatb  fhall  prefent  when  &*5.  b. 

the  church  becommeth  voyd.  S^a  *lfif  \^ 

Tbe  patron  of  a  benefiee  is  outlawed,  and  the  church  becommeth  ^  *  ^  ' 

voyd*  an  eftranger  ufurpeth,  and  fix  moneths  naife,  the  king  doth  **  ,^*-  P-  ?^ 

recover  m  a  qunrc  tmpedttj  and  remove  the  mcumbent,  &c.  the  ad-  xheobald  Otiii 

vowfon  is  recontinued  tp  the  rightful!  patron.     And  fo  note  a  di^  vile. 

verfitie  betweene  a  recontinuance  and  a  remitter ;  for  a  remitter  (3  Re{>.  3.) 
cannot  be  properly,  unlefle  there  be  two  titles ;  but  a  recontinuance 
may  be  where  there  i$  but  one. 

«  Per /ait  indent,  SfC^    Here  it  appeareth  that  jf  the  difleifor  13 IL  4.  5. 
by  deed  mdented  make  a  leafe  for  life,  or  a  gift  in  taile,  or  a  feoff-  ^  JJ*  ^  ^* 
ment  in  fiee,  wbei^unto  liverie  of  feifin  is  requitite ;  yet  the  deed  ^^  H  4  19 
indented  (hall  not  fuffer  the  liverie  made  according  to  the  forme  35Aff.  8.    '    ' 
and  effed  of  the  indenture,  to  worke  any  remitter  to  the  difTeifee,  17  AflT.  X 
but  (hall  eftop  the  difleifee  to  claime  his  former  eftate  ;  and  if  the  ^  ^ff.  53- 
difleifor  upon  the  feoffment  doth  referve  any  rent  or  condition,  &c*  t^y^^'  *?; 
the  rent  or  condition  is  good :  and  the  reafon  wherefore  a  deed  44  e.*^5*  ^  ** 
indented  ftiall  conclude  the  taker  more  than  the  deed  poll,  is,  for  Eftop.  10. 
that  the  deed  poll  is  only  the  deed  of  the  feoftbr,  donor,  and  leflbr  \  '^i  H.  g.  f  • 
but  the  deed  indented  is  the  deed  of  both  parties,  and  therefore  ^iJ^^^i* 
afwell  the  taker  as  the  giver  is  concluded.  Cotifmere, 

(1  Roll.  Abr. 

*^  Ou  per  record!*    As  by  £ne^  deed  indented,  and  inroUed^  and  863,  878. 

the  hkc.  4  »«P-  52.) 

t  nfritd'^m  pmt,  L.  and  M.  and  Rob«       |  Of r.  not  11 L.  aad  M.  nor  Rob*' 
%  m>  I  hui  I».»nd  hL  and  iUh» 


Lib.  3.  Cap.  12.     •     Of  Remitter.  Seft.  694--696. 


Sea.  694. 


TTEM,  Ji  home  Icffa   terre  pur 

terme  de  vie  a  un  auUr,  le  quel 

aliena  a  un  outer  en  fee,  et  I'alienee 

fait  efiate  a  le  leffor,  ceo  ejl-  un  re- 

tnitter  al  leffbr,  pur  ceo  quefon  entrie 

fuit  cougeable,  *Sfc. 


[364.  K 


A 


L  S  O,  if  a  man  let  land  for  terme 
of  life  to  another,  who  aliencth 
to  another  in  fee,  and  the  alienee 
make  an  eilate  to  the  leflbr,  this  is 
a  remitter  to  the  IclTor,  becaufe  his 
entrie  was  congeable.  Sec. 


This  is  evident  enough  upon  that  which  hath  beene  faid. 


(Uob.  l!56.) 


Sea.  695. 


TTEM,  ft  hmefoit  diffeifiey  et  h 
^  diffeifor  leffa  la  terre  at  diffeifie 
per  fait  poly  ou  fans  fait,  pur  terme 
des  ans,per  que  le  dijfeifee  entra,  ceft 
entre  eft  un  remitter  a  le  dijjeifee. 
Car  en  tiel  cafe  lou  Ventre  d*un  hiame 
eft  congeable,  et  un  leafe  eft  fait  a  luy, 
coment  que  il  claima  per  parolx  en 
paiis,.que  il  ad  eftate  per  force  de  tiel 
leafe,  ou  dit  overtment,  que  il  ne 
claima  riens  en  la  terre finon  perforce 
de  tiel  leafe,  uncore  ceo  eft  un  remitter 
a  luu,  car  tiel  -f  difclaimer  en  lepaiis 
fCeftriem  a  purpofe.  Mes  sUl  X  dif- 
claimer en  court  de  record,  que  il 
!n*ad  eftate  forf que  per  force  ae  tiel 
eafejCtnemy  auterment,  donque  ileft 
conclude,  i^c. 


A  LSO,  ifa  man  bee  difleifed,and 
•'^^  the  difleifor  let  the  land  to  the 
difleifee  by  deed  pol,  or  without 
deed,  for  terme  of  yeares,  by  which 
the  diiTeifee  entreth,  this  entrie  is  a 
remitter  to  the  difleifee.  For  in  fuch 
cafe  where  the  entrie  of  a  man  is 
congeable,  and  a  leafe  is  made  to 
him,  albeit  that  he  claimetb  by 
words  in  paiis,  that  he  hath  efiate 
by  force  of  fuch  leafe,  or  faith  open- 
ly, that  he  claimeth  nothing  in  the 
land  but  by  force  of  fuch  leafe,  yet 
this  is  a  remitter  to  him,  for  that  fuch 
difclaimer  in  paiis  is  nothing  to  the 
purpofe.  But  if  hee  difclaime  in 
court  of  record,  that  he  hath  no 
eftate  but  by  force  of  fuch  leafe,  and 
not  otherwife,  then  is  he  concluded, 
&c. 


(5  Rep.  ei.) 


TJ  ERE  appeareth  a  divtrfitie  betweene  a  clairoe  in  pmis  of  &> 
eflate,  and  a  claime  of  record,  for  a  claime  in  paiis  (hsU  not 
hinder  a  remitter.    Otherwife  it  is  of  a  claime  of  record,  becauft 
that  doth  worke  a  conclufion. 


Sea.  696- 


TTEMf  Ji  dewcjoj/ntenauntsfeifie 

de  certaine  tenements  en  fee,  lun 

efteant  lepleitieage,  I'auter  deins  age^ 

Jont 


ALSO,  if  two  joyntcnants  leJfc^l 
^^  of  certaine  tenements  in  fee,  the 
one  being  of  full  age,  the  other 

witbia 


•  »r.  not  !n  L.  and  M.  nor  Roh.  %  ^diAmir^^hnmi,  t.  and  M.  aai  ^ 

t  difdaimar'^la^u  L*  wd  M,  and  Rok       |  JaJ^m^  L,  aad  M.  and  Rob* 


Lib.  3.    * 


Of  Remitter^ 


Sea.  696. 


font  diffeifLes,  ♦  S^c.  et  le  diffeifor  mo^ 
rujijiyi^,  etfon  ijjue  entra,  Van  'de 
lesjof/ntenauts  ejieant  adonques  deitts 
age,  et  apresque  il  vient  alpleine  age, 
Iheire  le  dijleifor  lefj'a  les  tenements  a 
mefmes  les  joyntenants  pur  terme  de 
lour  t  deux  vies,  ceo  eft  un  remitter 
(quantaimoitie)acehifquefuitdeim 
iige^  pur  ceo  que  il  eftjeijie  de  ce/i 
moitie  que  ajjiert  a  luy  enfee^  pur  ceo 
quefon  entre  fuit  congeabte,  Mes 
ianter  j'UHtenaunt  nad  en  Cauter 
moitje Jhrfque  efiate  pur  terme  defa 
vie  perforce  de  le  leafe,  pur  ceo  que 
fan  entre  fuit  tolle,  Sfc. 


within  age,  bee  diffeifed,  8cc.  and  the 
dilTeilbr  die  feifed,  and  his  ifliie.  en- 
ter, the  one  of  the  joyntenants  being 
then  within  a^e,  and  after  that  he 
commeth  to  full  age,  the  heire  ©f 
the  difl'eifor  lettetli  the  tenements  to 
the  fame  joyntenants  for  terme  of 
their  twolive^,  this  is  a  remitter  (as 
to  the  moitie)  to  him  that  wa& 
within  age,  becaufe  hee  is  feifed  of 
the  moitie  which  belongeth  to  him 
in  fee,  for  that  his  entrie  was  con- 
geable.  But  the  other  joyntenant 
hath  in  the  other  moity  but  an  eftate 
for  terme  of  his  life  by  force  of  the 
leafe,  becaufe  his  entry  was  taken 
away,  8cc. 


XJ  ERE  note  a  diverfitie  worthy  the  obfervation,    that  where  (S  Inlt  308,) 
joyntenants  or  coparceners  have  one  and  the  fame  reniedie, 


[364 


^  -|  if  the  one  enter,  the  other  fliall  enter  alfo  :  but  where  reme- 


"J  dies  bee  feverali,  there  it  is  otherwife.     As  if  two  joynte-  10  H.  6. 10. 
nants  or  coparceners  joyne  in  a  reall  action,  where  their  entrie  is  not   ^^  ^-  ^-  ^^' 
lawful!,  and  the  oue  is  fummoned  and  fevered,  and  the  other  purfueth  J^ ;  >.^"  ^*\. 
and  recovcreth  the  moitie,  the  other  joyQtenant  or  coparcener  (hall 
cuter  and  take  the  profits  with  her,  becaufe  their  remedie  Wiis  ope 
and  the  fame.     But  where  two  coparceners  be,  and  they  are  dif- 
feifed,  and  a  difcent  is  caft,  and  they  have  ifliie  and  die,  if  the  ifTue 
of  the  one  recover  her  moietie,  the  other  fliall  not  enter  with  her, 
becaufe  theij  remedies  were  feverali :  and  yet  when  both  have  re- 
covered, they  are  coparceners  againe.     So  here  in  this  cafe  that 
Littleton  putteth,  the  two  joyntenants  have  not  equall  remedie  ;.for 
the  infent  hath  a  right  of  entry,  and  the*  other  a  right  of  adion  ; 
and  therefore  the  infant  being  remitted  to  a  moitie,  the  other  fhall 
not  enter  and  ta^e  tlie  profits  with  her. 

If  ^.  and  B,  joyntenants  in  fee,  be  difleifed  by  the  father  of  A. 
who  dieth  feifed,  his  fonne  and  heire  entreth,  he  is  remitted  to  the 
whole,  and  his  companion  fhall  take  advantage  thereof.  Other- 
wife  h<re  in  the  cafe  of  Littleton^  for  that  the  advantage  is  given  to 
the  infant,  more  in  refpe^l  of  his  perfon  than  of  his  right ;  whereof 
his  companion  fliall  take  no  advantage.  But  if  the  grandfather 
had  diifeifed  the  joyntenants,  and  the  land  had  defcended  to  the 
father,  and  from  him  to  A,  and  then  A,  had  died,  the  entrie  of  the 
other  fhould  be  taken  away  by  the  firfl  difcent ;  and  therefore  he 
fhouhl  not  enter  with  the  heire  of  A, 

But  liere  in  the  cafe  of  Litlleton,  if  after  tlie  difcent  the  other  vide  35  AfT. 
joyntenant  had  died,  and  the  infant  furvived^  fome   fay  that  he  pi.  ultitu. 
ihould  have  cntred  into  the  whole,  becaufe  hee  is  now,  in  judge- 
ment of  law,  fulely  in  by  the  firft  fcofiinent,  and  he  claimeth  not 
under  the  difcei\t. 


t  6fr.  net  in  L*  and  M  lor  Roh.  f  ^x  not  in  L,  and  M.  nor  Roh. 
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TIj  eft  communemetU  dit,  que  trois 
■^  garranties  yfont,fci/icet,  garraU" 
tie  lineal fgarraiUie  collateraij  et  gar^ 
rantie  que  commence  per  diOeifm.  Et 
eft  ajcavoir^  quedevant  rejtatute  de 
Gloucejier  touts  garranties  queux  dip- 
cendont  a  eux  queux  font  heires  a  eux 
queux fefoyent  les  garranties,  fuerofU 
bar  ret  a  mejmes  /es  heires  a  demander 
efcuHS  terres  ou  tenements  encounter 
Us  garrantiesyforeprife  les  garratities 
queux  commencerenC per  diyeijin^  car 
tiel  garrantie  nefuit  unque  harre  at 
heirey  pur  ceo  que  le  garrantie  comr 
menceper  tort,  fcilicet,  per  dijjiiijin. 


T  T  is  commonly  faid^  that  there  bee 
three  warranties,  fcilicet,  war- 
rantie lineall,  warrantie  collateral!, 
and  warrantie  that  commence  by 
difleifm.  Aiu!  it  is  to  be  underitooa, 
that  before  the  ftatute  of  Gloucefier 
all  warranties  wliich  defcended  to 
then)  which  are  heires  io  thofe  who 
made  tlie  warranties,  v»  ere  barres  to 
the  fame  heires  to  demand  any  lands 
or  tenements  nf/ainft  the  warranties, 
except  the  warranties  which  com- 
mence by  difleiiin;  for  fuch  war- 
rantie was  no  barre  to  the  heire,  for 
that  the  warrantie  commenced  bj 
wrong,  viz.  by  diifeifin. 


law,  A  conimunt  objercantui  non  ejt  rcccdendum:  aud  aguine,  VtyCg.  «  ] 

Minimi   mutanda  Junt  qua  certam  kabucrunt  intcrpreta'^'^^'    '<i 

tionerh. 

Here  our  author  beginneth  this  Chapter  with  ah  exaA  divifioD 

of  warranties.  A  warrantie  is  a  covenant  reall  annexed  to  lands 
BrafV.  lib.  t.  or  tenements,  whereby  a  man  and  his  heires  are  bound  to  varrant 
fo).  37.  Lib.  5.  the  fame ;  and  either  upon  voucher,  or  by  judgement  in  a  writ  of 
fol.  380, 38l»  u'iirrantMi  cartcc^  to  yeeld  other  lands  and  tenements  (which  in  old 
GUnVill.  lib.  3.  ^^^^^^  ^^  called  in  excambio)  to  the  value  of  thofe  that  fliall  bee 
cap.  1,  i,  3.  '  evicted  by  a  former  title,  or  elfe  may  bee  nfed  by  way  of  rebut* 
Lib.  7.  cap. S, 5.  ter,{l) 
Lib  9;  ca.  4. 

Brittori  ca.  105.  fol.  t49. 250.  &c.  ft  fok«8. 106.  b.  196,  197.    Flcta  lib  5.  c^ip.  15. 
Lib.  6;  cap.  33w    Mirr.  cap.  S.  §  17.     38  E.  3.  21;     45  £i  3. 18. 


(Ant.  S03.  b. 
It  Koll.  Abr. 
775»  776. 
Cio.  Jac.  4.) 
[r^JJrittonfol. 
197.  b. 


"  Rciovtery*  is  a  French  word,  and  Is  in  Latine  rtpcliere,  to 

repell  or  barre  ;  that  is,  in  the  undcrftanding  of  the  common  lav, 

the   aftion  of  the  heire  by  the  warrantie  of  his  ancetlor;   and 

this  is  called  to  rebut  or  repell.  [c]  Brition  faith,  Garranter  en  w 

fence  ftgnific  a  Sifcnderfon  tenant  tnfa  fcyin,  et  en  auter  fence  fig- 

nific  que  Jiifnc  defende  que  le  gar  rani  /ny,  foit  tenue  a  efckaxga, 

fdl  Braft,  lib.  5.  ^'  de  faire  fon  grce  a  la  vaillaunce.    [d]  Bracton  faith,  Warrantijart 

lbl.380.  '        *  f^ihil  aliudr/tj  qudm  defende  re  et  acquietare  tenentem  qui  warrantim 

ff  1  Fleta  Ub  5    ^^^^'^^  *'*  feijindfud.     [e]  Fleta  faith,   Warrantizare  nihil  aliud  et 

qudm  pojjidentem  vocaniem  defender e  et  acquietare  in  fud  feifhkd  itl 
poffejjlone  erga  petentemf  £fC.  et  tcncns  de  re  warranii  cxcambium  kabc- 
hit  ad  valentiam. 

It  is  to  be  obferved,  that  there  be  two  kihde  of  warrantief, 
that  is  to  fiiy,  xcarrantia  exprejja  et  tacitOy  vulgarly  faid  warrantie 
in  deed,  becaufe  they  l>e  exprelTed ;  and  warranties  in  law,  becftoft 
tht  law  doth  tacitely  imply  them.    Aud  this  divifion  of  warrantiei 

that 

(t)[Sfc  Note  315.] 


cap.  I61 


Lib.  4.  fol.  81. 
poke's  cafe. 
(F.  N.  B.  134i 
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that  Littteton  here  fpeaketh  of,  he  iutendeth  of  warranties  in  deed. 
And  of  warrEmties  in  law,  more  (hall  be  faid  hereafter  in  this  Chap- 
ter. As  for  promifes  or  contra^  annexed  to  chattels  reall  or  per- 
ibnaU,  they  are  not  intended  by  Cur  author  in  his  faid  divifion,  but 
cnly  warranties  concerning  freeholds  and  inheritances. 

"  Devout  le  ^atute  de  Glouccfier**  This  ftatute  was  made  at  a 
parliament  holden  at  Glocejler  in  the  fixth  yeare  of  the  reigne  of 
king  £.  I.  atid  therefore  it  is  called  the  flatute  of  Glocejler, 


Vid.  Sea.  7SS. 
(2  Roll.  Abr. 
7S8.     Sid.  178. 
Cra.  Ja.  4. 
Ant  101.  b. 
Pull.  38 1.  a. 
1  Roll.  Rep. 
316.  Cro.  Jac* 
386.  3Bulil.95. 
Popb.  143. 
Bridg.  128. 
Ovrcn  69. 
3  Mod.  S61. 

S.C.Shower68.) 
Tiloc  cap.  ^. 
Vid.  Sc6t  7«4, 
7«5  &  7!^7,  6tc 
(t  Inft.  <9S.> 
firadon  lib.  4i 
fol.  321.b. 
£.3.    C«rr.4r. 


(8R«p.5f.A0^ 


"  Sont  barres  a  mefmes  les  heires  a  demander  afcuns  terres,  SfC," 
For  the  ftatute,  as  hath  beene  faid,  being  made  in  G  E,  i.  (was 
before  the  flatute  of  donis  conditionalilnis,  which  was  enacted  13  Ed- 
ward  1.)  when  all  ftatcs  of  inheritance  were  fee  fimple.  But.  after 
the  flatate  of  13  Edward  i.  the  heire  in  tayle  is  not  barred  by  the 
warrantie  of  his  anceilour,  unleflfe  there  be  aflets,  aa^fhall  be  faid 
hereafter  more  largely  in  this  Chapter. 

Fkta  lib.  5.  cap.  34.    7 
«  * 

By  the  ftatute  of  Glocejler  foure  things  are  enabled. 

Firfl,  that  if  a  tenant  by  the  courtefie  alien  with  warrantie  and . 
dieth,  that  this  fhall  bee  no  barre  to  the  heire  in  a  writ  of  mor^ 
dmuxfierf  without  affets  in  fee  fimple ;  and  if  lauds  or  tenements 
defcend  to  the  heire  from  the  father,  he  fhall  be  barred,  having 
regard  to  the  value  thereof. 
rQ6<  h  1  ^c^^^^y>  ^^^^  i^  ^^®  heire,  for  want  of  affets  at  that  time 
I J  5«  O.J  ^j^fcended,  doth  recover  the  lands  of  his  mother  by  force  of. 
this  a^  and  afterwards  affets  defcend  to  the  heire  from  the  father, 
then  the  tenant  fhall  recover  againfl  the  heire  the  inheritaifce  of  the 
mother  by  a  writ  of  falfe  judgement,  which  thall  iffue  out  of  the  re- 
cord, ^o  refummon  him  that  ought  to  warrant,  as  it  hath  beene  done 
in  other  cafes,  where  the  heire  being  vouched  cummeth  into  the 
court,  and  pleadeth  that  he  hath  nothing  by  difcent. 

Thirdly,  that  the  iffue  of  the  foane  fhall  recover  by  a  writ  of 
co/dtagej  aiely  and  hefaUL 

And  lafUy,  that  the  heire  of  the  wife,  after  the  death  of  the 
&ther  and  mother,  fhall  not  bee  barred  of  his  ad  ion  to  demand  the 
heritage  of  the  mother  by  writ  of  entrie^  which  his  father  aliened 
in  the  time  of  his  mother,  whereof  no  fine  was  levied  in  the  king's 
court. 

Concerning  the  firfl,  there  be  two  points  in  law  to  be  obfe/ved. 

Firfl,  albeit  the  flatute  in  this  article  name  a  writ  of  mordanc^er^ 
and  after  writs  of  coinage,  aiely  and  be/aid  [e] ;  yet  a  wr^t  of  right,  W  1^^-  *•  ^^ 
Afortnedony  a  writ  of  entry  arf  conimunem  legenty  and  all  other  like  ^e"^  GaiT63- 
adions,  are  within  the  purview  of  this  flatute ;  for  thofe  adlions  are  is  £.'3. 51* 
put  bat  for  examples.  PI.  Cem.  no. 

7  £.  3.  -53.    Temps  E.  1.    Qair.  87. 

Secondly,  where  it  is  faid  in  the  faid  ad  (if  the  tenant  by  the  «7  E.  3. 8.  9. 
courtefie  alien),  yet  this  releafe  with  warrantie  to  a  diffeifor,  &c.  is  J/*^'  ^'^{^^ 
within  the  purview  of  the  flatute,  for  that  it  is  in  eqyall  mifchiefe  ;  ^4^^ 
and  if  that  evafxon  might  take  place,  the  flatute  fhould  have  beene 
made  in  vaine. 

If  tenant  by  the  courtefie  be  of  a  feigniorie,  and  the  tenancie 
efcheate  unto  him,  and  after  he  alieneth  with  warrantie,  this  fhall 

Vol.  IL  E  e  not 


(Aat  54.  b.) 


Lib.  3.  Cap-  13.  Of  Warrantle.  Sea.697. 

f  s  Air.  9  &  37.   not  biode  the  ilTuei  uiileflc  ailets  defcend  ;  for  it  is  in  equal!  m- 
Temps  E.  1.        chiefe.     But  noiwithftaiiiiinc:  this  Hatute,  if  feme  teiuiit  in  dovei 

bad  aliened  in  fee  with  warranty  and  died,  the  warranty  had  bouod 
[i»]  11  H.r.  the  heire  untill  the  ftutute  [o]  of  ii  if.  7.  fmce  our  anthor  wrote: 
•^^P-  ^®*  by  which  (lutute  the  heire  may  enter,  notwithfianding  fiich  war- 

aeifa?^'  ■•      rantie. 

But  note,  there  is  a  diverfitie  bctweeve  a  warranty  on  the  pirt  of 
the  mother,  and  an  edoppell ;  for  an  eftoppell  of  the  part  of  tbt 
mother  fliall  not  binde  the  heire,  when  hce  claimeth  from  tk 

18  £.  9. 9.         father :  as  if  lands  hec  given  to  the  hufband  and  wife,  and  to  the 

heires  of  the  hufband,  the  hufbiind  make  a  gift  in  taile,  and  dieih^ 
(Hob.  31.  the  wife  recovereth  in  a  cut  in  vifd  againft  the  donee,  fuppoJn^ 

a  R«p.  54  «•)     that  Ihe  had  fee  fmipk,  and  make  a  fcoffement  and  dycth,  the  dor*: 

dycth  witliout  ilTue,  the  ifliie  of  the  hufband  and  wif«  bring  9i  Jorxc- 

don  in  the  reverter  againft  the  feoffee ;  and  uotwithftandiug  th^  be 

was  heire  Lo.  the  cQoppell,  mid  the  mother  was  eftopped,  yet  to: 

that  he  claiinrd  th6  land  as  heire  to  his  father,  iiee  was  not  efiopped. 

Note,  that  warranties  are  favoured  in  law,  being  port  of  a  cuis 

alTurance  ;  bat  eftoppels  are  odious. 

dl  It.  5.  If  a  feme  heire  of  a  dilfeifor  infeoffeth  me  with  warrantie,  sa! 

Jiidgrracnt?63.  marrieih  with  the  difibifec,  if  after  the  dilteifee   bring  a  pr^'T^i^ 

<M^U.Abr.       againft  me,  I  Ihall  rebut  him,  in  refpe^  of  the  warrantieof  U 

8  Rep.  53.  b.      "^^^"^»  '^^^^  J^^  ^^  demandcth  the  land  in  another's  right    Audfoi 

Ant  .S26.  n,        the  hufband  and  wife  demand  the  right  of  the  wife,  a  warraiitie  of 

jyotl.  k.  Stud,     the  collalerall  anceftor  of  the  liufband  (hall  barrc. 

1  iJ*  261  ^  ^^*  woman  had  beene  tenant  for  life,  the  remainder  or  revciil^a 

''       to  her  next  heire,  and  the  woman  had  aliened  in  fee  and  died,  tb 

warrantie  had  barred  her  heire  in  remainder  or  reverfion ;  b»i  ih^ 

llH.r.cap.?0.  is  partly  holpen  by  the  faid  a^of  11  ff.  7.  viz.  where  the  womin 

s  *^'  f^^A  *^^*    ^^*^^  ®^^  eflate  for  life  of  the  inheritance  or  purchafe  of  her  Id- 

«niH  rl^o,  *^*"^'  ^^  S»^'<^"  ^^  ^®r  ^y  »"y  of  the  anceflors  of  the  hufbaud,  or  by 

'wellexfMnincied]  any  Other  ptrfon  fcifed  to  the  ufe  of  her  hufband,  or  of  any  oft  5 

Lib.  1.  lol.  176.  anceftors,  there  her  alienation,  relcafc,  or  confirmation  with  war- 

hi  lir  Atitl.ony     nuitic,  fliall  not  binde  the  heire. 

IVJildiiiiiyc's 

cafe.     3  &  4  Ph.  &  Mar.  Dier  146.     Lib.  3.  fol.  59,  60,  61,  6?.    Lino»lfie  GoN.  cafe. 

PI.  Com.  fol.  56.        3(1  EWz,  Dicr  36f.        Do«.  &.  Student  55.        8  Eliz.  3Dier.  MS. 

19  Kiii.  Di«r  354,      21  Kiiz.  ibid.  36?.      lib.  3.  fol.  50, 51.  Cr  Georce  lirowM*a  cafe 
lib.  6.  fol.  79.  Fiuh.  cafe.  '  27 11.  8.  Si3. 

To  the  authorities  quoted  in  the  margent,  which  may  fenre  i^ 
commentaries  upon  the  faid  flatnte,  I  will  only  adde  two  caks. 
f/]  Mich  13.  The  one  was  [/]  A  man  feifed  of  lands  in  fee  levied  a  fiiie  to  ik 
&  Weft  i^^-  nfe  of  himfelfe  for  life,  and  after  to  the  ufe  of  his  wife,  and  of  ihc 
tione  drm^^i^'  heires  males  of  her  body  by  him  begotten  for  her  jointure,  and  had 
Caraniuni  ifTue  male,  and  after  he  and  his  wife  levied  a  fine,  and  fulTercd  i 

]3auco.  Lincoln,  common  recovery,  the  hufband  and  wife  died,  and  the  iiTue  nUt 

entred  by  force  of  the  faid  ftatute  of  n  H.  7.  And  it  was  hol«n 
hy  the  juftices  of  afTife  (the  cafe  comming  downe  to  be  tried  by 
mfi  prnut\  that  the  entry  of  the  idue  male  was  lawful! :  sad  re! 
this  cafe  is  out  of  the  letter  of  the  ilatute  \  for  ihe  neither  levied 
the  fine,  &c.  being -fole,  or  with  any  other  after-taken  hufband,  l»t 
is  by  herfelfe  with  her  hufband  that  made  the  joynture.  M  9^ 
hatret  in  literd  hceret  in  cortice ;  and  this  cafe  being  in  the  l4»« 
milchiefe,  is  therefore  within  the  nmedy  of  the  Aatute,  by  tk  in- 
tendment of  the  makers  of  the  fame,  to  avoid  the  diiheriftHi  (A 
heires  who  were  provided  for  by  the  faid  joynture,  and  cfpecialiy  ^^' 
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tbe  hufband  laimfelfietbat  made  the  joy&tur«,  -whkii  (9fi  it  was  foid) 
is  ^  ^ooger  tafe  than  the  example  let  do  woe  in  the  flatute.    'I'he 

\'^66    a  1  ^^^^^  ^^>  Cs^l  ^  ™^  ^^  ieifed  of  lands  in  the  right  of  bis  [g]  Pafch. 

L«5   ^^     *j  ^fe^  ,gp^  they  two  levie  a  fine,  and  tlie  conufee  grunt  and  ^^  -^l*** 

render^th  the  land  to  the  bnfhand  and  wife  in  fpeciaU  tayle^  the  re-  ^  ^Ig'o^^* 

jnainder  to  th«  r^t  heires  of  the  wife,  they  have  itTue,  the  hufband  ^]\*  ^^  p^^. 

4yeth,  the  wife  taMeth  another  hufhand,  and  they  two  levie  a  fine  vi  S69. »!  9^1..  «• 

fee,  and  the  iffiie  entereth,  this  i»  directly  \\uthia  the  tetter  of  the  Sid.  ?4. 

iiatute,  and  yet  it  is  out  of  the  meaning;  becaufe  the  liate  of  the  ^^-'^^^^  ^ 

land  moved  from  the  wife,  fo  as  it  was  the  purchafe  of  thehuflbaiid  i  ^V<,u  kooo 

an  letter,  and  not  uifloeAnAqg.     Bat  where  the  woman  is  tenant  for  Crp.  ]^i«.jt 

life,  hy  the  gift  or  conveyaujce  of  any  other,  her  aJienation  with  war^  2  Cro.  475. 

rantie  fliall  binde  the  heire  at  this  day.    So  if  a  mao  bee  tesumt  for  ^^"*  '^* 

life  (otherwife  than  as  tenant  by  the  courtefie)  and  alien  in  fee  with  ^^  j^'  ^^V-  ^ 

varramie,  aad  di^ik,  this  A^  at  this  day  binde  the  heire  that  hath  2^.  ^pLIm.  ^u 

lihe  reverfian  or  remainder  by  the  coaamoD  lawiuot  {lolpen  by  anv  32.  si 6.    Cro. 

iUtute.  But  ali  tUs  is  to  be  underilood,  unlelle  the  heire  that  hath  CBr.«44<pUtf4. 

the  reverfioo  or  r-emainder  doth  avoid  the  eilate  fo  aliened  in  the  life  ^^*  ^l*"^: 

nf  the^nceftour;  ferthen  the  e(l«kte  being  avoided,  the  warrantie  vfhichVmvfclfe 

bei^g  MHAxed  luito  the  €(l»te,  is  avoided  alfo ;  whereof  mope  (haU  heard  and  ob. 

"bt  iaid  in  this  Chapter  in  bis  proper  place.    And  tkereforje  it  is  oe^  ferved. 

C£(l4i7  for  the  hei4*e  in  fuch  cafes  to  make  an  entry  as  feon§  as  he  (^  ^"*  ^^''- 

hfttb  wtios  or  prohaUe  fofpicion  of  fuch  au  alienation.  Sei*.  725!' 

(iB«p.6tf.    Fufi.  J6r.  ii.  388.  b.    lQHeij/9^.> 

A»  to  the  iecond  daiife  of  the  ftatuie  pf  Ghcefier,  these  asf  two 
^tuts  x^f  iav  to  be  obferved« 

FMf  that  by  the  exprefle  purriew  of  the  6situi<4  if  «&^9  doe  Pi.  Com.  Fuf. 
After  4ifoend  from  the  father,  the«  the  tenaxKt  ihall  have  reCDvery  mefftone'j  c»fr, 
wr  jaeftttutioB  of  the  lands  pf  the  naoiher.    Bet  in  a  fomcdon,  if  at  Joj /g^  i'^*** 
ihe  tiflse  •f  the  warrantie  pleaded  tto  ai&ts  be  difcended,  whereby  ^^^^^   *    ^ 
the  demandant  recovereth>  if  after  aflets  difcend,  there  the  tenant 
(hall  have  a  fcire  facias  for  the  alTets,  and  not  for  the  land  in- 
tailed.     And  the  reafon  hereof  is,  that  if  in  this  cafe  the  ten:mt 
fhould  be  redored  to  the  land  intailed,  then  if  tlie  iiTue  in  taile 
aliened  the  aflets,  his  iflue  (boujd  recover  in  Kformedon ;  and  there- 
fore thefagesof  the  law,  to  prevent  future  occe^fioDS  of  fuits,  re* 
folved  the  faid  diveilitie  in  the  cafes  abovefuidi  upon  confideration 
and  cDi>{lru^ioi&  of  the  Aatute  of  Olocejier,  and  of  the  fUtute  tk 
4anis  ccmditianfllihus. 

Secondly^  it  is  to  bee  obferved«  that  after  aiTets  difcended,  th^ 

recoverie  fhall  bee  by  writ  of  judgement,  which  (hall  iflUe  out  of  the 

roUe  of  the  juftices,  &c.    And  here  two  things  are  to  be  declared 

and  explained.     Firfl,  by  what  writ,  &c.  and  tfhat  is  dcere,  vis.  by 

^    .         «>  .    .,      ^        ,  .  jti*.    .1.         J  ^^--..  :-  run.  8.  f Oh 

caio. 
^*p.«*«»«^«  ««^i^«*  .V  *-  .«  w.  -* , -- - .        .'^ 

have  benefit  of  the  ilatute  he  muft  plead  the  warrantie,  and  ac-  (]SoarP*a.*i8a. 
biDwlfdg^  the  title  of  the  demandant,  and  pray  tliat  the  advan-  «  Cro.  15.  Aiiv 
tage  of  the  ftatute  may  bee  faved  unto  him,  anS  tli^n  if  after  alTets  33.  a.  JM^.  •-)  \ 
iliicen^,  the  tenant  upon  this  record  fhall  have  a  fcirc  facias :  and 
if  afcets  difcend  but  for  part,  he  fhall  have  a  fcirc  jadas  for  fo 
nuch.    But  if  the  tenant  plead  the  warrantie,  and  plead  liirther 
^bflit  aiTets  difcended,  &c.  and  the  demandant  taketh  iilue  that  alfets 
difcended  Hot,  &c.  which  ifihe  is  found  for  the  demandant,  where* 

E*a  upon 
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upon  he  recovers tb,  the  tenant,  albeit  aiTets  doe  after  difcend,  (hall 
never  have  afarejaaas  upon  the  f^id  jadgement ;  for  that  by  his 
fdlfe  plea  he  hath  lolt  the  benefit  of  the  faid  futute. 

Touching  the  third,  foflicient  haXh  beene  fpoken  before.     For 

the  LiA,  it  is  to  lie  obferved,  that  if  the  holband  be  feifed  of  lands 

in  the  right  of  his  wife,  and  maketb  a  feoffement  in  fee  with  war- 

•  &f.tie.  nintie,  the  wife  dieth,  and  the  hufb<md  dieth,  this  warrantie  fliall 

Gar.  •!.  not  binde  the  heire  of  the  wife  without  aflets,  albeit  the  huCband 

18  £.  5.  M.         1^  QQt  tenant  by  the  cortefie.     Bat  of  this  you  Audi  reade  more 

hereafter. 
YUtSeA.  7t5/       111  the  meane  time  know  this,  that  the  learning  of  warranties  is 

one  of  the  moft  carious  and  canning  learnings  of  the  law,  and  of 
great  ufe  and  confequence.  (i) 


<S  KfilL  Abr.  ^  A  denumder  afcunt  tcrres  os  tenanenis,"    A  warrantie  may  not 

774.  only  be  annexed  to  freeholds,  or  inheritances  corporeall,  which 

?^'ii!^.i«s,\  P^  ^  livery,  as  houfes  and  lunds,  but  alfo  to  freeholds  or  inheri* 
^  tances  incorporeal  1,  which  lye  in  grant,  as  advowfons ;  and  to  rents, 
commons,  e (lovers^  and  the  like,  «rhich  ifliie  oat  of  lands  or  tene- 
ments. And  not  onely  to  inheritances  in  ejc^  but  alio  to  rents,' 
commons,  eftovers,  &c.  newly  created.  As  a  man  (fome  fay)  may 
grant  a  rent,  ^c.  ottt  of  land  for  life,  in  tayle,  or  in  fee  with  war- 
rantie ;  for  although  there  can  be  no  title  precedent  to  the  rent, 

3()H*8.^ Dier  7^^  ^^^^  ™*y  ^  ^  ^^^^  precedent  to  the  land,  out  of  which  it 

4\,jtmp§  £.  1.  tlFueth  before  the  grant  of  the  rent,  which  rent  may  bee  avoided  by 

Admeroremeot  the  recovery  of  the  land ;  in  which  cafe  the  grantee  inay  helps 

16.    ds  £.  1.  hixnfelfe  by  a  varrantia  cartct,  upon  the  efpeciall  matter.    And 

S^*i"  *^  fo  a  warrantie  in  law  may  extend  to  a  rent,  &c.  newly  created  ; 

Kxcbaiige  16.  ^^  therefore  if  a  rent  newly  created  be  granted  in  exchange  for  aa 

9  R.  4.  acre  of  land,  this  exchange  is  good,  and  every  exchange  implyeth 
i/i  E.  4. 9.  a  warrantie  in  law.  And  fo  a  rent  newly  created  may  be  granted 
*M  "V?  i'^'.  «^  ^or  oweltie  of  partition. 

(  r .  ^ .  13. 134. 

Ante  50.  b.  iOl.  b.    308.  uofa.     Poft.  389.  «.) 

Vide  S(i&,  741.        A  man  ftifed  of  a  rent  fecke  iflliing  out  of  the  monnor  of  r^/?x-   .   ^ 

45  E.  3.  Date,  takelh  a  wile,  the  hufband  releafeth  to  the  terre- w"^*  "J 

9E  *3*78*"  ^^"a"^  ^^  warrrintcth  tenement  a  pradiHa,  and  dieth,  the  wife 

38  E.  3.  .55.  hringeih  a  writ  of  dower  of  the  rent,  the  terre-tenant  ihal!  vouche, 

30E.3/30.'  for  that  albeit  the  releafe   enured  by  way  of  extinguifliment,  yet 

3fiH.  7.9.  the  warrantie  extended  to  it;  and  by  warranting  of  the  land,  all 

7  n  I*  1*7  ^*^^^^'  ^^'  ^^"*"S  ^"'  ^^  ^^®  ^^"^'  ^^*'  ^^  fufpended  or  difchargci 

10  E.  4. 9.  b.      ^^  ^^®  ^^^^  ®^  ^^^  warrantie  created,  are  warranted  alfo. 
SI  E.  4.  sis.    14  H.  8.    30  H.  8.  Dicr  42.    (2  Roll.  Abr.  744.) 

Se6l.  698. 

QARRJNTY  que  commence  WARRANTIE  that  commen- 

per  dijjeifm  eft  en  tiel  forme :  ^  ^   ccs  liv  diffeifin  is  in  this  man. 

ficome  lou  %l  eft  pier. et  Jits,  el  /f  Jits  ner :  as  where  there  is  father  aad 

purchafe  terre,  Sfc.  et  lejffa  mejme  la  fon,  and  the  fonne  purchafeth  land^ 

terre  JCc. 

(i)  Upon  Uiealtmu'ont  made  by  thtftatut«  law  in  the  doariac  of  wanwity,  fee  jwte  t. 
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terrt  d  fin  mVr  pur  terme  d^ans,  et  &c.  and  letteth  the  fame  land  to  his 
pier  per  fin  fait  eni  enfeoffa  wi  outer  father  for  terme  of  yeares,  and  the 
tnfetj  et  oblige  lay  etjei  heira  a  gar-  father  by  his  deed  thereof  infeoffeth 
ranty^  et  le  pter  devy,  per  que  legar-  another  in  fee,  and  binder  him  and 
ranty  difcendijl  al  Jits,  ceogarranty  his  heires  to  warrantie,  and  the  fa- 
ne Aarrern  m^ /e^Vi;  carnient  oh-  ther  dies,  whereby  the  warrantie 
jbmt  eel  garrantie  lejits  poit  bien  en-  defcendeth  to  the  fon,  this  warrantie 
terenla  terre,  ouavervn  affile  enters  (hall  not  barre  the  fonne ;  for  not- 


ralienee  s*il  voitf  pur  ceo  que  le  gar-  '  withftanding    this    warrantie    the 

rantie  commence  per  dijfeifin ;  car  fonne  may  well  enter  into  the  land, 

quant  le  pier  que  n^avoit  ejlatefirfque  or  have  an  aHife  againft  the  alienee 

pur  terme  des  am  Jill  unjeoffement  en  ifhe  will,  becaufethe  warrantie  com* 

fee,  ceo  fmt  un  aiff'eifin  al  Jits  del  menced  by  difleiiin ;  for  when  the 

Jranktenement  que  adonquesfuiji  en  father  which  had  but  an  eitale  for 

lejits.    En  me/me  le  maner  ejl,  Ji  le  terme  of  yeares;  made  a  feoffement 

X  Jite  leffa  a  le  pier  la  terre  a  tener  a  in  fee,  this  was  a  difleiiin  to  the 

volant,  etpuiste  pier  fait  unfeoffment  fonne  of  the  freehold  which  then  was 

ove  garrantie,  tfc»    Et  ficome  eft  dit  in  the  fonne.    In  the  fame-manner 

de  pter,  iffini  poit  ejhre  ait  de  cnefiun  it  is,  if  the  fonne  letteth  to  the  father 

outer  auncejler,  8fc.    En  mefiie  le  the  land  Co  hold  at  will,  and  after  the 

maner  eft,  fi  tenaunt  per  elegit,  te-  father  make  a  feoffment  with  war* 

fiaunt  perjlatute  merchant,  ou  tenant  rantie,  8cc.    And  as  it  is  faid  of  the 

perjtatute  de  lejlaple, fait  feoffment  father,  fb  it  may  be  faid  of  every 

en  fee  ovefque  garrantie,  f  ceo  ne  other  ancefter,  &c.    In  the  fame 

barrera  my  I'heire  que  doit  aver  la  manner  is  it,  if  tenant  hy. elegit,  te« 

terre,  pur  ceo  que   tiels  garranties  nant  by  ftatute  merchant,  or  tenant 

commencerent  per  diffeifin*  by  (tatute  ftaple,  make  a  feoffment 

in  fee  with  warranty,  this  flial  not 
bar  the  heire  which  ought  to  have  the  land,  becaufe  fuch 
warranties  commence  by  diffeifin. 

''  f^ ARRANT Y  que conunmce  per  diffeijjn,  ^-c."  (i)  1 1  is  called  (Doft.  & Stiid. 

^^  a  warranty  that  commenceth  by  difleifm,  becaufe.  regularly  *^'  *•  ***) 
the  conveyance  whereunto  the  warranty  is  aunexed  doth  worke  a 
diffieifin. 

In  this  Sedlion  Uttleion  putteth  five  examples  of  a  warrantie 
conunencinff  by  difleifin,  viz.  of  a  feofTement  made  with  vrarranty  7  £.  3. 41, 
by  tenant  for  yeares»  by  tenant  at  will,  by  tenant  by  elegit,  by  43  £.  3.  iV. 
tenant  by  ilatute  merchant,  and  by  tena'it  by  flatute  flaple :  all  -^  £•  3.  if. 
tbcfe  and   the  other   examples    that  Uttleion  putteth  of   ^hia  J^*}*!^^^** 
kindeof  warranties  in  the  fucceeding  Se^ons,  have  foure  qua-  ^  j^J' yy,^] 

lities.  663.3kep.'5r.) 

Firil,  that  the  diffeiiin  is  done  immediately  to  the  heire  that  is  to . 
be  bound ;  and  yet  if  the  father  bee  tenant  for  hfe,  the  remainder  |^|^  5,  f^],  79  li^ 
to  the  fonne  in  fee,  the  father  by  covine  and  confent  maketh  a  leafe  Fitzlierbert's 
for  yeares,  to  the  end  that  the  leflee  ihalt  make  a  feoffement  in  fee,  cafe, 
to  whom  the  father  ihal  releafe  with  warrantie,  and  all  is  executed  i^u^'iF^h^^* 
accordingly,  the  father  dyeth,  this  warrantie  fliall  not  binde,  silbeit  ^^\  ' ' 
the  difieiGn  was  not  dope  immediately  to  the  fonne ;  for  the  feolfe- 
{pent  of  the  leffee  is  a  difleiiin  to  the  father,  who  is  particepe 

crimimsm. 

t  CTr.  added  L.  and  M.  and  Rob. 
(1)  [9ceNatcsi6.]. 

Eea 


Lib.  3.  Cap.  13.  Of  Warrantie.  Se6L  698. 

31  F.  9.  tie.        erminis.    So  it  is  if  one  brotber  make  ft  gift  in  tayk  to  adncber, 
Garrautie  38.      i^nd  (1,^  node  diHeife  the  deoee,  and  iufeofeth  anetfaer  w\^  w«r« 
(5  Rep.  50.  a,)    j-^^tic,  the  uncle  dieth,  and  the  warrastie  defceadeth  opoii  the  dwior» 
(t  Rull.  Abr,      <^od  then  the  donee  *dyeth  without  i^ue,  albeit  the  dii^ifin  r  r« 
772i  773.  was  done  to  the  donee  and  not  to  the  donor,  yet  the  war-  ^"^   '*  *•- 

Ant.:>t^.a.56.».  rantie  ihall  not  binde  him.    The  father,  the  foniie,  and  a  third  per- 
Vii  B  1I9  "S  ^^^  arc  joyntcnants  in  fee,  the  father  maketh  a  feoffment  in  fee  of  lU 

^  whole  with  warrantie,  and  dleth,  the  fonne  dieth,  the  third  perffa 

(hall  not  only  avoyd   the  fcoftineiiC  for  his  owne  part,  but  alfo  for 
the  part  of  the  fonne  ;  and  he  [hall  take  advamage  that  the  wur- 
rintie   commenced  by  diflciitn,  though  the  dilleiiin  was  done  to 
another. 
(Cro. Cur. 485)       The   focond  qualitie  appearing  in  L<7//tffow*8  examples  i«,  tli:it 

the  warrantie  and  dilleiHn  are  Jinnti  et  /emel,  both  at  one  and  lit 
rif]l9H.  8. 19.  fame  time,  fy]  And  yet  if  a  man  commit  a  ditTeiimof  inient  M 
i.'b.  5.  f<.l.79.b.  make  a  feoftiiient  in  fee  with  warranties  albeit  be  maUe  the  feci:- 
J^p?'' H^iTi  nient  many  ye  arcs  after  the  difleifm,  uotwithAatiding  becaofetk 
3Rep.  Va.  *  wuj  rantie  Wiis  done  to  th:it  intent  and  pwpofe,  the  law  ihafl  ad- 
Fort.  M9.  a.  judge  upon  the  whole  matter,  and  by  the  inteCit  conple  the  diO'cik 
371.  a.  and  the  warrantie  together. 

9  Itcp.  81.  a.  The  third  qualitie  is,  that  the  warrantie  that  comniencelL  by 

6  Re^*7M        difieifm  by  all  thefe  examples  (if  it  (liould  binde)  fhould  binde  us 
*^^*     '^       a  coUatcrall  warrantie,  and  therefore  commencing  by  dilTeifia  (Ld 
pot  bifide  at  all. 

(1  Leon.  504,  "  ^^  hnrrera  my  le  keire^  4*^-**    ^^^  ^J  *^®  authorttie  of  m 

305.  Cro.  Car.  autbor  hitnfelfei  a  leflee  for  yemrts  may  make  d  iecpffineBi,  aiid  bf 

3B8.)  bia  feoffment  a  fee  fimple  (hall  palTe  ;  fo  as  albeit  as  to  the  kiibr  it 

fi«9*B^^A^Vl  ^^^^^^^  ^.y  difl<8ifin,  yet  bctweene  the  parties  the  wairantit  so* 

^\6,r%s,iiA.*  ^^^'^^  ^^  ^^^^  eftate  flaiideth  good;  upon  which  the  feoffee  may 

Fletaiib.Vcap.  Vouch  the  feoffor  or  his  heires,  aft  by  force  of  alineall  warrantie. 

17. 1,  ij  liriitoii.  And  therefore  if  a  leffee  for  yeares,  or  tenant  by  elegiif^c,  or  a 

f  "^^p  V,'^^*^^'^'  difleifor  incontinent  make  afcofiinent  in  fee  with  warrantie,  if  the 

c  H.V^')!^^  ftoflee  be  impleaded,  hee  HiaH  Touch  the  feolfor»  and  yter  him  l^i 

7 £.3. 11.  heire  alfo;  becaufe  this  is  a cOvetuuit  reall,  which  biadehiffland 

14  £.  s.  Feoff,  his  heires  to  recompenca  in  value,  if  they  have  aflets  by  difccnt  to 

nients  et  fail*  recompencc  ;  for  there  is  a  feoffment  dffa^o^  and  a  feofimenl^f 

iniie  36  ^'  ^  -f"'^  *  t*J  ^^  *  feoffment  de  faSto  made  by  thfera  tha^  have  focb 

4  Rv.  Brief«  intered  or  poffeifion  as  is  oforefaid,  is  good  betweene  the  partifs, 

790.    t9£«e.  and  dgainft  all  men  but  oidy  againft  him  that  hath  fight   And 

Aff.  400.  therefore  if  the  lord  be  gardeiae  of  the  iafid,  Or  if  the  tenant  niaketh 

17  F  'i'  7*  *  ^^^^'^  •**         '^^^  ^^  yeares,  or  if  the  lord  be  tenant  by  ftatute 

43  a.  X  DifT.  5  mercl^^nt,  or  ftaple  or  by  elpgii  of  the  tettaoeie,  sad  make  a  M" 

t)  £.'4. 17.      *  ment  in  fee,  hee  hereby  doth  e^^tinguifl^  bjs  feighiorie,  althoogh 

12  £  4.  It.  having  regard  to  the  leflor  it  is  a  di<1*eifii».  . 

vj  E  4. 18.  The  fourth  qualitie  is  a  difleifm  ^  bat  that  is  pat  for  an  e^UfflpIe ) 

1  ib  3  ror/a.  ^"^  *^®  rather,  for  that  it  is  moft  ofaail  and  fre4]ueiit:  bet  i 

ill  Fei  moi'V  *  warrantie  that  comnienceth  by  abatetneai  6t  latitifion  (tliat  iff  what 

cafr^.  the  abatement  or  intrufioH  is  made  of  intent  to  make  a  feoifi&nt 

[*]  iempsF^i.  in  fee  with  warrantie),  fliall  not  binde  the  ri&bt  heire,  no  more 

^""[_*^P|tJ.  ^^  than  a  warranty  that  comtnetieeth  by  diffttfai,  becaufe  all  doe  earn- 

loK3.  ^^^^  ^y  "^^^H-    Anci  f<)  it  ift  if  the  tenant  dieth  #itii0ut  b«ire, 

ibidem  12^.  aod  an  aacedor  of  the  lord  enter  before  the  entrie  of  the  lo^d,  and 

Vide  W'.i.cap.  make  a  feoffment  v^  fee  ^itb  ifarraaUai  anil  dieth.  this  i^f^rrantie 

48,iatli^i'ecuuii  •     '  ,     .       .       ,  ..  ^ 
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(hM  not  binde  the  lord,  becaufe-it  commenceth  by  wrongi  being  in  p«rtoftbelofti» 
nature  Qf  an  abatement.    Etficd€jimilibus.{i)  Tio\t    95 

tBail.Abr.fea) 


Se^  699. 


TTX^M,  fi  gardein  en  chivalne, 

ougardem  enfocage^ait  unfeoff- 

r^g-    u  1  ^€Ht  en  fee,  ou  en  fee  taile, 

Lo"/'     'J  ou  pur  termede  vie,  oveffue 

garrantie,  o^c,  tieis  garranties  nejont 

fOM  barres  a  les  heires  as  queux  ies 

ierres  ferront  difcendtis,  pur  ceo  que 

ils  commence  per  diffeijin. 


.  A  LSO,  if  a  gardelne  in  chiralrie, 
or  gardeine  in  Toca^e,  make  a 
feoffment  in  fee,  or  in  fee  taile^  or 
for  life,  with  warrantie,  8cc.  fuch 
warranties  are  not  barres  to  the 
heyres  to  whom  the  lands  iliall  bee 
difcendcd,  becaufe  they  commence 
by  diiTeiiin. 

JJERE  Uitleton  addeth  the  cafe  of  gardeine  in  chivalrie,  and  i6K.r>.  Gar.tO. 

gardeine  in  focage,  and  gardeine  becaufe  nurture  is  alfo  in  tbe  ^/^'  |* 
fame  cafe,  •    /"k  7*  i 

•boveCiid.    Vide  Sea.  698.     (3Rep.  :»7.) 

Sea.  700. 


JTIRM,  fi  lepier  et  hfihpurthafe 
^  tettaine  terres  ou  tenements,  a  aver 
ti  tenet  a  eu^joyntment,  i^'c,  et  puis 
le  pier  alien  *  Ventier  a  un  auter,  et 
oblige  lay  etfes  heires  a  garrnntie,  B^c. 
et  puis  le  pier  devie,  ceigarrmniie  ne 
barrera  my  kjits  de  le  moitie  que  a 
luy  ajfiert  de  ies  dits  terres  ou  tene^ 
menis^,  pur  ceo  que  quant  a  eel  moitie 
que  (0ert  a  teJitSj  le  gartvntie  com^ 
mence  per  diJJUfiHj  Sfc. 


A  LSO,  if  iiuh^r  and  fonne  pnr- 
'^^  chale  certaine  lands  or  tene* 
meats,  to  have  and  to  hold  to  them 
joyntly,  8tc.  and  after  the  father 
alien  the  whole  to  another,  and 
binde  him  and  his  heires  to  warrant- 
tie,  &c..and  after  the  father  dieih, 
this  warrantie  ihall  not  barre  the 
fonne  of  tbe  moitie  that  belongs  to 
him  of  the  f&id  lands  or  tenements, 
becaufe  as  to  that  moitie  which  be- 
longs to  the  fonne,  the  warrantie 
eommences  by  difleifin,  See. 


i*  J  AVUR  €t  ttner  a  eux  jointmentf  SfC,"  This  is  to  bee  in- 
tended  of  a  joynt  purchafe  in  fee ;  for  if  the  purchafe  were 

,  to  the  iather  and  the  fonne,  and  the  heires  of  the  ionne,  and  tbe 
father  maketb  a  feoffment  in  fee  with  warraniiei  it'  the  fonne 
entreth  in  the  life  of  the  father,  and  the  feoffee  re-enter,  the  faUier 
dieth,  the  fonne  fhall  have  an  affife  of  the  whole :  and  fo  is  the 
booke  of  22  /f .  6,  to  be  underflood.  But  if  the  fonne  had  not  en* 
tred  in  the  life  of  the  father,  then  for  the  father's  moitie  it  had 
i>eene  a  barre  to  the  fonne,  for  that  tliereui  he  had  an  eftate  for  hie  ; 

,  and  therefore  the  warrantie. as  to  that  moitie  had  beeue  coUaterall 
to  the  fonne,  and  by  difleifin  for  the  fonne's  moitie ;  and  fo  a  war- 
tat)tie  defeated  in  part,  and  ftand  good  in  part.    And  this  appeareth 

f  r(n6$r^Viutiirt*9^  L.  and  M.  and  Reb, 
(ft)  (See  Mote  }i 7.] 

Ee  4 


^3  Aff  8, 
13  E.  3. 
Gar.  24a  25.  37 
2tH.6.  M.   > 
8  H.  7.  6. 
(5  Kcp.  79,) 


(Poft.  393.  ft.) 
(1  Rep.  ^60 


Lib.  3.  Cap.  Id. 


Of  Warrantie. 


Sea.  701. 


(?.N.B.  l9J.t.) 

Temps  E.  1. 
Vouch.  207. 
39  £.  3.  36. 
John  London's 
cafe,  14  H.  6. 
<8  Rtp.  49, 
riowJ.  6«.  b. 
4  R«p.  i;9.) 


by  tbe  example  XhatlAttleton  bath  put.  Bttt  if  the  parchaf«li94 
beene  to  tbe  father  and  funne,  and  to  the  heires  of  the  father,  then 
the  entrie  of  tbe  fonne  in  the  hfe  of  the  fatber,  as  to  the  avoydance 
of  the  warrantie,  had  not  availed  him,  becaufe  his  lather  lawfully 
conveyed  away  his  moitie,  (i)  ' 

If  a  ipan  of  full  age  and  an  infant  make  a  feoffment  in  fee  with 
warrantie,  this  warrantie  is  not  void  in  part,  and  good  in  part ;  bot 
it  is  good  for  the  whole  againtl  the  man  of  full  age,  and  voyd 
againil  the  infant :  for  albeit  tbe  feotirnent  of  an  infant  pafling  br 
liverie  of  feifin  be  voydable,  yet  his  warrantie,  which  taWeth  tSea 
only 'by  deed,  is  meerely  voyd. 


Sea.  701. 


[368.  a.] 


/TE  Af,  fi  A.  de  B.foitfeifie  d'un 
mefe,  etF.  de  6.  que  nul  droit  tid 
d*entrer  en  mefme  le  meafey  claimaunt 
tnefme  le  meafe,  atener  a  luy  et  afes 
heires,  entra  en  mefme  le  meaje,  tnesle 
dit  A.  de  B.  adonqtie  efl  continual" 
ment  demurrant  en  mefme  le  meafe : 
en  ee/i  cat  lepoffejjion  de  franktene^ 
fneniferra  tout  temps  adju4ge  en  A. 
de  B.  et  nemy  en  F.  de  G.  pur  ceo  que 
en  tiel  cafe  lou  deux  font  en  un  meafey 
ou  auters  tenements,  et  run  claima 
per  I'un  title,  et  I'auier  per  Vauter 
title,  la  ley  adjudgera  celuy  en  poffef 
jion  que  ad  droit  d'aver  le  pojjej/iofi 
de  mefaies  le^  tenements.  Mes  Ji  en 
le  cafe  avantditj  le  dit  F.  de  G.fait 
un  feoffment  a  certaine  barrettors  et 
extortioners  en  le  paiSf  pur  mainte- 
nance de  eux  aver  dfi  mefme  le  meafe, 
per  unfait  de  feoffment  ove  garrantie, 
perforce  de  quel  le  dit  A.de'B,  ne 
ofaji  pas  demurrer  en  le  meafe,  mes 
♦  alaji  hors  de  le  meafe,  ceft  garrantie 
commence  per  diffeifin,  pur  ceo  que 
'  tiel  feoffment  fuit  la  caufe  que  le  dit 
A.  de  B.  relinquijl  le  pojjeffion  de 
/jiefme  le  meafe  f. 


A  LSO,  \{J.ofB.hee  feifedof  a 
■^^  mefe,  and  F.  of  G.  that  no  rigbt 
ha^h  to  enter  into  the  fame  mefe, 
claim  in  e  the  faid  mefe,  to  hold  to 
him  ana  to  his  heires,  entreth  into 
the  fayd  mefe,  but  the  fame  A,  of  jB. 
is  then  continually  abiding  io  die. 
iamc  meafe :  it  this  cafe  the  poilef- 
iion  qf  the  freehold  (fa^l  bee  afwajes 
adjudged  in  J,  of  B.  and  apt  in  f. 
of  G.  DjQcaufe  in  fuch  cafe  where  two 
bee  in  one  houfe,  or  other  tene- 
ments, and  the  one  claimeth  by  one 
tide,  and  the  other  by  another  title^ 
the  law  fhal  adjudge  him  in  po{re& 
fion  that  bath  rigbi  to  haye  the  pof- 
fefiion  of  the  fame  teoemeats.  But 
ifin  thecafcaforefayd,  the  fayd  F. 
of  G.  make  a  feoffinent  to  certaine 
barrettors  and  extortioners  in  the 
countrie,  to  have  maintenance  from 
them  of  the  fayd  houfe,  by  a  deed 
of  feoffment  with  warrantie,  by  force 
whereof  the  fsijd  J.  of  J3.  dare  not 
abide  in  the  houfe,  but  goeth  out  of 
the  fame,  this  warrantie  commen* 
qeth  by  diffeifin,  becaufe  fuch  feoff- 
ment was  the  caufe  that  the  fayd  >^, 
of  B.  relinquiOicd  %i\e  pofleliioa  of 
tbe  feme  houfe^ 

(Ant.  194.  a.       **   7"  ^  ^  ^^^'  fi^^  ^  ^^  ^^fit  4*^-  et  Vun  cloima  per  I'un  title,  ei 
a!*'  J'm ^iSS"'  "  ^'^»^^''  P^''  ^^^^''  ''"'^^^  ^c-"    For  the  rule  is^  Diio  Hon poA 

Viowd  m  M  -^""^  infoliio  unam  rem  pofidere. 
19  H.  6.  foi.  28.  b.  per  Newton.    (Siderf.  385.  a.  Ant.  180.  b.  181. «.) 

*y>  tn  added  L.  and  M.  and  Roh.      '    f  kfe,  added  L.  and  M.  Uk4  KoL 

(1)  [Sec  Note  31?.]  " 


Lib.  9.  Of  Warrantie.  Seft.  70 !• 

Thefe  words  of  our  author  be  fignificant  and  inateriall :  [i]  for  [h]  17£.S.  59. 
if  a  man  hath  KTue  two  daughters,  bailard  eigne  and  mulier  puifne,  ^l^J^  P*  ^ 
and  die  feifed,  and  they  both  enter  genercdly,  the  fole  poifeffion  ^  ^~[  ^  . 
(hall  not  bee  adjudged  only  in  the  mulier,  becaufe  they  both  claime  Hob.  130. ' 
by  one  and  the  fame  title;  and  not  one  by  one  title,  and  the  other  Am.i89.  t44. 
by  another  title,  as  our  author  here  faith.  lO  Rap.  Lam- 

[a]  If  the  tenannt  in  an  alTife  of  an  houfe  defire  the  plaintiffe  to  j^jpPp^'^ 
dine  with  him  b  the  houfe,  which  the  plaintiife  doth  accordingly,  ^j^{ pirf.mof '* 
and  fo  they  bee  both  in  the  houfe ;  and  in  truth  one  pretendeth  lioney  Lane's 
one  title,  and  the  other  another  title  ;  yet  the  law  in  this  cafi^  fhall  cafe 
not  adjudge  the  poiTeflion  in  hiin  that  right  hath ;  becaufe  our  (^^  ^^  b. 
XMithor  here  faith,  hee  claimed  not  his  right,  and  it  (hould  be  to  P*owa,93.ti^) 
his  prejudice  if  the  law  (hould  adjudge  him  poiTefTion ;  and  a  trei^ 
paifer  hee  caqnot  bee,  becaufe  hee  was  invited  by  the  tenant  in  the 
aOife. 

♦*  BarrettoTir    A  bairettor  is  a  common  moover  and  excitar,  g^  - 
or  maintainer  of  fuits,  quarrels,  or  parts,  either  in  courts  or  elfe-  aiento*"_,_ 
where  in  the  countrey.    In  courts,  as  in  courts  of  record,  or  not  of  jnon  B«ireC4ir« 
record ;  as  in  the  countie,  hundred,  or  other  inferior  courts.    In  W.  i,  cap.  iB 
the  couiitrie  in  three  manners :  firft,  in  difturbance  of  the  peace :  ^  ^* 
fecondly,  in  taking  or  keeping  of  pofleifions  of  lands  in  controver-  ub  a.^of36A. 
V  (\K    hi  ^'^'^^^  ^^y  ^y  force,  but  alfo  by  fubtiltie  and  a  deceit,  and  Cafe  de  Barre- 
[3t)o-  D.  j  jjjQ^  commonly  in  fuppreflion  of  truth  and  right :  thirdly,  trie. 

by  falfe  inventions,  and  (owing  of  calumniations,  rumors,  and  reports,  (?  l^  i^^ 
whereby  difcord  and  difqui«^  may  grow  betweene  neighbours.  «iuu^'A?*3S-  % 

(1  Run.  Abr.  353!> 

*f  Barretor^'  is  derived  of  this  word  (barret)  which  fignifieth  not  5S£.i.Sut  de 
only  a  wrangling  fuit,  but  alfo  fuch  brawles  and  quarrels  in  the  ??*o^'II^r ' 
countrey  as  are  aforefaid.  (3  J^^I^P 

^  Extortiontrs.''    Extortion,  in  his  proper  fenfe,  is  a  great  mif-  P.  Com.  fol.  6i. 
prifion,  by  wrefting  or  unlawfiilly  takmg  by  any  officer,  by  cdour  Ub.iafol.lOf« 
.of  his  oflfice,  any  money  or  valuable  thing  of  or  from  any  man,  ^^  Bcaofi^g«*» 
either  that  is  not  due,  or  more  than  is  due,  or  before  it  be  due-;  ^3  j]^^^  ^^r)  \ 
quod  ffOA  efi  debitum^  «e/  quod  eft  ultra  debiiumf  vel  ante  tempvs  quod 
^  debitum :  for  this  is  to  be  knowne,  that  it  is  provided  by  the 
[(]  llatute  of  W.i.  that  noOiehfTe,  nor  any  other  minifter  of  the  [/]  w.1.  c.26» 
king,  (hall  take  any  reward  for  doing  of  his  office,  but  only  that  Uc,  W.  i.e.  10. 
which  the  king  alloweth  him,  upon  paine  that  hee  (hall  render  ^^  £•  ^'  •^• 
double  to  the  partie,  and  be  puuiihed  at  the  king's  pl^afure*    And  ^.  ^  ^'^' 
this  was  the  antieut  common  law,  and  was  puniihable  by  fine  and  />2  Roll  Abr. 
imprifonment ;  but  the  (latute  added  the  aforefdid  penaltie.    But  32.) 
fome  latter  ftatutes  having  permitted  them  to  take  in  fome  cafes ; 
by  colour  thereof  the  kind's  officers  and  miniflers,  as  (heriffes,  ^pkiwd.  465, 
coroners,  efcheators,  feodanes,  g^lers,  and  the  like^  doe  offend  in  Noy.  in. 
mod  cafes  ;  and  feeing  this  adt  yet  (landeth  in  force,  tliey  cannot  *  ^<***-  Aur. 
take  any  thing  but  where  and  fo  fairre  as  latter  (latutes  have  allowed  '^3  u  5     <(r 
unto  them.    But  yet  fuch  reafonable  fees  as  have  beene  allowed  by  35  n]  ^^  22. 
the  courts  of  joftice  of  antient  time  to  inferiour  minillers  and  at«  si  H.7. 17. 
tendants  of  courts  for  their  labour  and  attendance,  if  it  be  a(ked  and  Sunt  49. 
taken  ofihe  fubje^  is  no  extortion,  ^^  « 

And  all  this  was  refolved  [ni]  by  the  whole  court  of  kin^s  r«]ni].i3. 
hench,  betweene  Shurley  pl^ntiffe,  and  Packer  deputie  of  one  of  the  JacReg^ 
{hmfftd  of  London,  in  an  a£tion  upon  the  cafe  in  the  kin^^s  bench. 

5c^ 


3.  Cap.  13.  Of  Warrantie-  SeA.  70 J. 


See  the  (tatmu  of  91  H,  8.  etp.  5.  lettii^  downe  Hw  lees  of  or- 

im^ihes,  rrgifiers,  and  other  officers,  in  cerUine  cafes,  and  raany 

other  ftatotes ;  as  for  example,  tbe  tatate  of  19  JET.  7.  eop.  8. 

againft  taking  of  fliewage  (that  is,  takmg  of  so^  thing  for  ihevtiig 

01  wares  and  merchaiidilies  that  be  txtoly  CH^umtJ  to  tbe  king 

before)  aod  tbe  Lke. 

PI.  Com.  u)  Of  this  crime  it  is  laid,  that  it  is  ao  other  than  robherie :  and 

1H0^  arvJ  Mso-  atiotber  faith,  that  it  is  more  odkms  tban  robbrne ;  for  robberie  is 

M  ^^^*'^Yi    apparmt,  and  hath  the  face  ai  a  crime ;  but  estcyrtion  pots  od  the 

IT.  cii».  J. )   .  y^j^  ^f  vertoe,  tor  expedjtioa  of  jaltice,  and  tbe  like  ;  and  it  is 

CTer  atcfl»mp^med  with  the  grievous  foirie  of  perjarie. 

TE.  4.  fl«  '    But  largf'ly  extortion  is  t^ii^en  lor  any  oppreifion  bj  extort  po^er, 

or  Ty  cofour  or  pretence  of  n^bt ;  and  10  iMiktom  takcth  it  tn 
this  place.  Exiortio  is  denved  from  tbe  vcriie  fstwjuto  ;  and  it 
b  called  critncn  explattonit^  or  concaijhjuis :  and  here  barretors  and 
extortioners  are  put  but  tor  examples ;  for  if  the  feofiinent  be  made 
to  any  other  perfon  or  ptrfons,  tiie  kw  is  all  one. 

CSInft.  irsw  **  ^"^  maitfie/Mmei  dt  car  tfrcr."    M^tenance,  aMxafMeafaa,  is 

f  (i.ft.  219.         derived  of  the  vcrlie  mamwiemtrr^  and  ftguifieth  in  law  a  taking  in 
VjcT,  555, 536.  hand,  bearing  up  or  upholding  of  quarrels  and  (ides,  to  the  dif- 
*^  ^if*!^^^     tnrbance  or  hindrance  of  common  right ;  Culpa  ejt  reife  immi/bere 
^'      ^  ad  ft  non  ptriincnti ;  and  it  is  twofold,  one  in  the  countrey,  and 

m  1  E.  9.  e«p.  another  in  the  court.  For  quarrels  and  (ides  in  the  court  [A]  the 
34.  90  E.  3.  ftattttes  have  inflided  grievous  punifliments.  Bnt  this  kinde  of 
«^-  ^  ^'  maintenance  of  quarrels  and  fides  in  the  countrey  is  punifliable 

fr]Mich.7.  only  at  tbe  fuit  of  the  king,  [rjasit  halh  beene  refolved.  And 
Jh.\n  the  Starre-  this  mainten^ce  is  called  manutenentia^  or  manvicMtio  rurahs^  for 
fDoc^^lal 240 )  ^^^^^P^9  ^  ^  ^k«  pofleffions,  or  keepe  pofieffions,  vhertof  UitUtoR 
^      '  ''  here  fpeaketb,  or  the  like,  (i) 

Tbe  other  is  called  curkdUj  becaufe  it  u  done  pemknie  pladiOy  ux 

the  courts  of  juftice  ;  and  this  was  an  offence  at  the  common  iaw^ 

and  is  threefold. 
3$  K.  1.  8t«t  f.       Firil,  to  maintaine  to  have  part  of  the  land,,  or  any  tiling  out  of 
iafiae.  tbe  laiid^  or  part  of  tbe  debt,  or  other  tiling  in  f^eaorfoit;  and 

^^p**  ^^'        this  is  called  cambipariiaf  champertie. 

^  H  6. 7.  '^^^  fecond  is,  when  one  maintaineth  the  one  fide,  without  haraig 

9  H.  7.  *e^!  ^^y  P^^  ^^  the  thing  in  plea,  or  fuit ;  a^d  this  maintenance  rrtg^  q  1 
^SRollAbr.  is  twofold,  generall  maintenance,  and  fpeclall  maintenance ;  l.«^  ^*  '^ 
114.)   ^  whereof  yoi^fliall  reade  at  large  in  oar  bookes,  which  were  too  kmg 

^  t^/\  here  to  be  inferted, 

VO  U.  6.  12.  M  H.  6.  f .  11  H.  6. 11.  8  H.  5.  8,  10  E.  4. 1*.  W.  1 .  cap.  25, 
*Hi  \V.  2.  etp.  49.  Artie  foper  Cart  cap.  11.  F.  N.  B.  171, 179.  Bfirror  csp.  1.  f  5w 
(Mo.  6.    Ant.  157.    llob.294.) 

[ttl  13  n.  4. 16.  The  third  is  when  [M].one  laboureth  the  jury,  if  it  be  but  lo  ap* 
1  fi^^o^^^*  pcare,  or  if  he  inilru^k  them,  or  put  them  in  feare,  or  the  like,  he 

r  H.  6  31.  ^^  ^  maintainer,  and  he  is  in  law  called  an  ^mbraceor,  and  an  ai6Uon 
of  maintenance  lyeth  againd  him  ;  and  if  he  take  money,  a  deck* 
iantum  may  be  brought  a§ainfl;  him.  And  whether  the  jury  pafib 
for  hislide  or  no,  or  whether  the  juris  give  any  verdift  atattt  yet 
(hall  he  be  punilhed  as  a  laaititainor  or  otnbracdor  either  at  tht  fuit 
of  the  king  or  partitf. 

<i}  [See  Netc  si$0 


3.  ^  OfWaflrantls.  Seft.  76u 

H6r«  ift  thin  cftftp  titftt  lAtiktim  tMttetb,  fhe  fedflTement  is  void  hj 
fb«  UMiit*  [<}}  of  1  £.  1. ;  ht  thereby  it  is  enadied,  that  feoffe-  r^i  ^  ^^  ^ 
metAs  madi  for  Maintenance  (hall  be  holden  fer  none,  and  of  00  cap.  9.    Vid, 
▼alae,  foas  Littleton  (Mitteth  his  cafe  at  the  common  law ;  for  he  s?  H.  f.lDLM 
feemeth  to  aUow  the  feoflement,  where  he  faith,  ttelfeojftnent fait  h 
etmft^  i^t,  \  bat  fdme*  have  faid  that  the  feoffement  is  not  voide  be- 
iweene  the  feoffor  and  feoffee,  but  to  him  that  right  hath« 

Now,  fHiee  lAtlktm  wrote,  there  is  a  notable  ilatate  [6]  made  in  [6]  3s  ii.  g. 
fippreffleiy  of  the  caafes  of  uftlawfoU  maintenance  (which  is  the  cap.  9. 
fiioft  dai^erofis  enemie  that  joflice  hath),  the  dit€i  of  which  fta-  (^^^wd.  79.  •.) 
tuteis, 

Firfl,  that  no  perfon  (hall  b&rga'me,  bnjr,  or  fell,  or  obtaine  an;  ($  Roii/Abr. 
^etenced  rights  or  titles.  115, 144.- 

Secondly^  or  take,  promife,  grant,  or  covenant  to  have  any  right  Uob.  11^) 
#r  titk  of  any  pcrfbn  in  or  to  any  lands,  tenements,  or  bcredi* 
laments;  but  it  fuch  perfon  which  fo  (hall  bargaine,  &c,  theif 
SBice(lor0,  dr  they  by  whom  he  or  they  claime  the  fame,  have 
heene  in  poffeflion  of  the  fame,  or  of  the  reverfion  or  remainder 
ffaer06f,  or  taken  the  rents  or  profits  thereof  by  the  fpace  of  one 
whole  yeare,  &c.  upon  painc  to  forfeit  the  whole  value  of  the 
lands,  &c,  and  the  bayer  or  taker^  &c.  knowing  the  fame,  to  forfeit  llJ*****  *^* 
lafo  the  value.  j,|^;^^  ^  ^j 

Thirdly,  provided  that  it  fhaQ  be  lawfull  for  any  perfon,  being  in 
lawfull  poffeffion,  by  taking  of  the  yearely  farme,  rents  or  profits, 
to  obtaine  and  get  the  pretenced  right  or  title^  &c.  of  any  lands 
whereof  he  or  they  (hall  be  in  lawfull  poffefiion. 

Fbr  the  better  underftanding  of  which  fVatute,  yon  muft  obferve, 
that  title  or  right  may  be  pretenced  two  manner  of  wayes : 

FirfV,  when  it  is  meerely  in  pretence  or  fuppofition,  and  nothing  (1  Cro«  SS?, 
in  verity.  233,) 

Secondly,  when  it  is  a  good  right  or  title  in  verity,  and  made  ^'•^"'•^y"^ 

Jretenced  by  the  aft  of  the  partie ;  and  both  thefe  are  within  the  ^^  P^^^wgeTi 
lid  flatute ;  for  example,  if  A.  be  lawfull  owner  of  land,  and  is  in 
pofMfion,  0.  thtit  hath  no  right  thereunto  granteth  to,  or  coq- 
trafteth  for  the  land  with  another,  the  grantor  and  the  grantee 
^beit  the  grant  be  meerely  void)  are  within  the  danger  of  the 
jtatnte  ;  for  5.  hath  no  right  at  aU,  but  only  in  pretence.  If  A. 
be  diffeifed  in  this  cafet  A,  hath  a  good  lawfull  right }  vet  if  ^. 
being  out  of  poffedion,  granteth  to,  or  contradeth  fer  the  land  with 
another,  he  hath  now  made  his  good  right  of  entrie  pretenced  within 
the  (latute,  and  both  the  grantor  and  grantee  within  the  danger 
thereof.    A  fortiori  of  a  right  in  adion.   Quod  nota.        % 

It  is  further  to  be  kfiowne,  that  a  right  or  title  may  be  conHdered 
three  manner  of  wayes. 

FirA,  as  it  is  n4ked  and  without  poffefftofl.  Secondly,  when  the 
abfolnte  right  commeth  by  releafe  or  otherwife  to  a  wrongful!  pof- 
IMlion  i  sM  no  third  perfon  hath  e\ther  Jus  proprietaiis^  or  jus  poj^ 
fiffionvs.  Hie  third,  when  he  hath  a  good  right,  and  a  wruiigfuU 
poffefiion.  As  to  the  firlt,  fdme  what  liath  beene  faid,  and  itoore 
(hail  be  faid  hereafter,  As  to  the  fecond,  taking  the  former  exam-; 
pie,  if  A.  be  difl^ifed,  and  the  diflliifee  releafe  unto  him,  be  may 
prefetidy  fell,  gtB&t,  or  tontradl  for  the  land,  and  need  not  tarrie  a' 
yttrt ;  for  it  is  a  role  upoo  this  (tatute,  thc^t  whdfdever  hath  the  PK  Com.  Par^ 
ahfol^Ce  ownetlhip  of  ant  huid.  teaemei^sk  or  hereditaments  (as  in  triage's  cafe  obi 
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rs^  'W  A^^  ^^  V 


^  c^  *.£  t:.'^  c2^  tee  C£x,^zrz  tA:\  «  tsesc 


*  be  pre  iC-ttiC  s,r  2;-dT*i.    AiL-i  lit  a  asi 

^£^  r*'  an.    ^'^'^  ^*'-^»  receer:.^  *j::<  f  isae  ;  or  J*  a  osaa  recover  i«ii 

TV^'S.  «^.  «.^    iPtr  :«:>,  oc  >t  reir..::£4  t^  aa  aadcKS  r^^:^  k  no^-  ai  amj  iaott 

A>  V^  ihe  third,  u  *J3  tbe  cftfe  aix«u^  i^  <t£eikr  &tii  ki£cd^ 

an  A^  the  Ci'Jt'^^t  fstzeih,  acd  iLxit  the  beiie  of  lcl« 
itl:jtA  be  k&rh  an  a2:t:.eiit  righx,  yet  feeia^  the  pofiAxi 
f.lly  if  be  crargi^.rje  or  ccctrux  ibr  tbe  Uod  beiiDre  bee  balb  becne 
to  f  /.« Jl>a  by  ti.e  ip^uie  oi  a  yeare,  be  is  vith:n  tbe  dnger  oC 
tLe  fu^^jte,  ttdjiit  the  beire  of  ibe  diDei^M-  l&tb  rigbl  Id  tbe  pof- 
{n^^.zi,  and  be  is  there  ty  gneved,  et^  dcfambkms  z  and  albeit  ba 
th^  b<ah  a  prtteactd  ii^ot  (and  ixme  in  verity)  gettetb  tbe  pof> 
f'.iBon  wr&ngtally,  yet  the  iUtDte  eztovktb  mto  bim  afwell  as 
where  he  is  oat  of  poc^efijon. 
f$  fSiu  lX«fr  Note,  tbe  vords  of  tbe  ftatote  be  (any  pteteoced  right),  tberelbre 

574.  PI.  Omb.  a  leafe  for  yeare^  is  vitfain  tbe  fiatate ;  6>r  tbe  fiatnte  &itb  not  (tba 
FOTtfidfcTftcafe,  right),  but  Cany  right),  and  tbe  ofrndnnr  (hall  forfeit  tbe  wbola 
1 9T.  Vtfliie  of  the  UmL    Aod  where  the  fiatote  fpeaketb  of  rights  m  tbe 

M  Mich'  ^  &  |rfurall  oomber,  yet  any  one  right  is  within  tbe  fiatote.  [a]  But  jet 
fl  f^y  $Sil«      tf  a  man  m<iLe  a  leafe  for  yeares  to  another  to  the  intent  to  trie 
iaur  Tmeh  U     the  title  in  an  ejeQioneJimue^  that  is  oot  of  tbe  ftatnte,  be-  r^^a^    ^  ^ 
CoeUamm        caufe  it  is  in  a  kinde  of  coniieoflaw;  hot  if  it  be  made  to  13^9-  ^J 
rM   M6^         a  f^taX  oaan,  or  ai|y  other  to  fway  or  countenance  tbe  caufie,  that  is 
\t  Roa  Abr.      within  this  ftatate. 

114,)  Alfo  the  fiatttte  fpeakes  (of  any  right  'or  title  to  any  land,  &c.) 

FM  Lib.  4.  fot.    M  ^  cuftomary  rig^t,  or  a  pretence  thereof  to  lands  boldea   bj    ' 
f  6.   Copihold    copie,  is  witbin  this  flatute, 

csfiM.  The  fiud  provifo  (which  is  rather  added  ibr  explanation,  than 

6  E.  4.  tit.  ^f  oay  neceditie)  extendeth  only  to  a  pretenced  right  or  title,  and 
Brooke^Saf'  to  a  good  and  cleare  right ;  and  therefore  without  quei&m,  any 
that  hath  a  juil  aod  lawfoll  efiate  may  obtaine  any  pretenced  right 
ihTitn.€0^  by  releafe  or  orherwife;  for  that  cannot  be  to  the  prejudice  of 
^       ^     *^      any :  nay,  as  hath  beene  faid,  a  difleifor  that  bath  a  wxongfiill 

eftate  may  obtaiue  a  releafe  of  the  difleifee,  and  that  b  not  witbia 
the  body  of  the  aA,  and  confequently  ilandeth  not  in  need  of  any 
provifo  to  protcA  him. 
J  34  H.  %4  And  therefore  [c]  if  there  be  tenant  for  life,  the  remainder  ni  fee 

i«r  &i.  by  lawfull  and  ju(i  title,  he  in  the  reoiainder  loay  obtaine  and  get 

ihe  pretenced  right  or  title  of  any  flraoger,  not  only  for  that  the 
particular  eAate  and  the  remainder  are  all  one,  but  for  that  it  ia  a 
meane  to  extinguifh  the  feeds  of  troubles  and  fuits,  and  cannot  be 
to  the  prejudice  of  any,  as  hath  beene  faid.  And  where  the  fla-^ 
tute  faith,  (being  in  lawfull  poifeflion  by  taking  the  yearely  rent» 
&c.)  thofe  words  are  but  explanatory,  and  put  for  example  ;  for 
howfoever  he  be  lawfully  feifed  in  polTeilion,  reverHon,  or  remain- 
der, it  fnfffceth  though  he  never  tooke  profit.  But  tbe  matter  ob- 
fervable  upon  this  provifo,  which  is  worthy  of  obfervation,  is,  that 
if  a  difTeifor  make  a  leafe  for  life,  lives,  or  yeares,  the  retofionder 
'  for  life,  in  tayl^,  or  in  fee,  he  in  remainder  cannot  take  a  promife 

nt  coyenatit,  that  when  the  diffeifee  hath  entred  upon  the  land,  or 
recovered  the  fame,  that  then  he  (hould  convey  the  land  to  any  of 
them  in  remainder,  thereby  to  avoid  the  particular  edatc,  or  the 
iQtereft  or  eftate  of  any  otber  \  for  th^  wcqpdft  of  ihe  provifo  be 
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(buy,  obtaiDCy  get,  or  have  by  any  reafonable  way  or  meane)  and 
that  is  not  by  proxnife  or  covenant  to  convey  the  land  after  entry 
or  recovery  f  for  that  is  neither  lawfiill,  being  againfl  the  exprelTei 
purview  of  the  body  of  the  aA,  and  not  reafonable,  becaofe  it  is 
to  the  prejudice  of  a  third  perfon.  But  the  reafonable  way  or 
meane  intended  by  the  (latute,  is  by  releafe  or  confirmation,  or  uich 
conveyances  as  amount  to  as  much:  and  this  agreeth  with  the  letter 
of  the  law,  viz.  the  pretenced  right  or  title  of  any  other  perfon ; 
and  rights  and  titles  are  by  release  or  confirmation^  as  by  reafon-> 
able  wayes  and  meanes  lawfully  transferred  and  extind :  and  the 
words  of  promife  or  covenant,  &c.  which  are  prohibited  by  the  body 
x)f  the  a£l,  are  omitted  in  the  provifo. 

**  Relinqvifi  le  pqffhjfwn,  Src"  This  muft  be  underflood,  that  (f  Rep.  $%^ 
before  livery  of  feifm  upon  the  feoffement,  A.  de  B.  departed  oat  Aat.  48.  b.) 
of  the  houfe  ;  for  otherwife  the  livery  and  feifin  (hould  be  void,  be- 
caofe A,  de  B.  was  in  pofleflion.  And  Littleton  here  faith,  per  im 
fait  defeoffmoity  S»  as  albeit  the  deed  were  made  before  the  depar* 
ture  it  is  not  m&teriall ;  but  the  departure  mud  be  before  the  livery 
of  feifm,  for  that  doth  worke  the  dilleifm.  And  yet  that  which  hit- 
tkton  faith  is  true,  that  the  feoffement  was  the  caufe  that  he  relin- 
quifhed  his  poffeflion;  for  otherwife  he  would  not  have  done  it. 

But  admit  that  A.  de  B,  had  departed  for  any  other  caufe,  yet  if 
F.  de  G.  enter  and  enfeoffe  certaine  barretors  or  extortioners,  or  any 
other  with  warrantie,  this  is  a  warrantie  that  commenceth  by  dif- 
feifin,  for  that  the  feoffement  worke  th  a  difleifm. 
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TTEM,  Ji  home  que  nul  droit  ad 
d^enlrer  en  outers  tenements,  entra 
en  mefmes  les  tenements^  et  inconti" 
nent  entfait  un  feoffement  as  auters 
per  fan  fait  ove  garrantie,  et  deliver 
a  euxjeifin,  eel  garrantie  commence 
per  diffelfiUf  fur  ceo  que  le  cUffeifin  et 
le  feoffement  futront  f aits  quafi  nno 
tempore,  ^t  que  ceo  ejl  ley,  poiez 
veier  en  unplee  *  M.  1 1  Ed.  3.  en  un 
briefe  de  formedon  en  le  reverter. 


ALSO,  if  a  man  i^hich  hath  no 
^^^  right  to  enter  into  other  tene- 
ments^ enter  into  the  fame  tene- 
ments, and  incontinently  make  a 
feoffement  tberof  to  others  by  his 
deed  with  warranty,  and  deliver  to 
them  feifin,  this  warranty  commence 
by  difleifin,  becaufe  the  difleiiiii  and 
feoffment  were  made  as  it  were  at 
one  time.  And  that  this  i^  law,  you 
may  fee  in  a  plee  M.  1 1  £.  3.  in  a, 
writ  oi formedon  in  tlie  reverter. 


n^HIS  doth  expl^ne  that  which  hath  beene  faid  before.    And  See  before  in 

albeit  littleton  ufeth  the  words  (and  incontinently  thereof  make  {?f,^  f*P**'  ^ 
a  feoffement) ;  and  that  in  this  cafe  of  Littleton  the  diHeirin  and  feoffe-  ^^  r^^79  ) 
ment  were  made  {quqfi  tino  tempore),  yet  if  the  diileifm  were  made  46  £.  £  6. 
to  the  intent  to  make  a  feoffment  with  warrantie,  albeit  the  feoffe- 
r  -1  meat  be  long  after  this  (as  hath  beeue  faid)  is  a  warrantie 

^^/U.  a. J  ^^  conmienceth  by  diffeiOn. 

"Mich, 


*Mt  iitf^AmvaoDdt  Ju.andl%aQdRo]i« 


J^ib.  3.  Cap.  13.         -  Of  Warfaiitie. 


[<f)  31  £.  S.  tit. 
G  vr.  2d. 


Sea.  70X 

"  Mkh.  1 1  £.  3/'  Tbu  is  milUkcii,  ml  fimiiU'U  [<|  31  £.  3. 
qHd  fo  is  tbe  originally  which  c^fe  ypu  fhaJl  jCee  in  M«ft€r /i^;zik«^« 
brrt'9  Abridgemeot,  for  there  i^  bo  hooLe  9t  large  of  ti^at  yeare. 
Hereby  you  may  perceive  ,th^  learned  men  loolu  sot  ody  to  th» 
cafes  reported,  but  unto  reeord39  9M  you  owiy  fee  IMtMan  did  ;  for 
Fitiherbert  put  thi»  ca£p  in  pri^t  loqg  9fter#  ft&  eVenrb^i*  Mjtb  heeoc 
(hewed* 


Sea.  703* 


fyARRANTY  lineal  eft,  lou 
^^  homefeijie  de  terre$  enfpe^  ffuit 
feoffewttf  perjbnjaii  «  un  aiuer,  et 
oblige  lujf  etjU  hmru  a  garrMtity^ei 
ad  tjjue  et  momttf  et  It  garranlie  dij^ 
cenaifi  a  Jon  iju^,  ceo  efi  lineal  gar^' 
ranty.  Mlt  la  cauk  pur  ceo  que  %  eft 
dit  lineal  gdrrantte^  tCefl  pnr  ceo  que 
le  earranty  difcendift  de  lepier  a  Jon 
hetre;  mes  la  caufe  eft,  pur  ceo  quefi 
nvU  tielfait  ovegarrantyfuijjbitfaii 
per  le  pier,  donque  le  droit  de  les  tene- 
ments difcenderoit  al  heire,  et  Vhdre 
conveyeroit  le  difcent  de  ^jjon  pi^r, 
Ifc. 


WARRANTY  llneall  is,  where 
^  ^  a  man  feifed  of  laoijf  'm  fee 
maketh  a  f^Skmeut  bjr  bU  i&fd  to 
another^  and.  Imdes  himfdh  aod  hie 
beires  to  warmnCie^  and  luitk  ifibe 
and  die,  and  the  warranty  defeend 
to  bis  iffue,  that  is  a  lineal  warranty. 
And  the  caufe  why  tbi^  is  called 
lineail  warrantie,  is  not  becauie  the 
warrantie  defcendeth  from  the  fin 
ther  to  bis  beire ;  but  the  cajife  i^ 
{ox  that  if  no  iiicb  deed  with  war<> 
xantia  bad  beeoe  made  by  the  latber, 
then  the  right  of  the  tenements 
Ibould  defeend  to  the  heire,  and  the 
heire  (hould  convey  the  difcent 
from  bis  father,  &c. 


*     (1  Rep.  1.) 


975.  a.) 


<!»  lUp.  59.) 

t/%rr.7^ 


**  QJRRANTY  lineal,  ^-c/'  A  warrantie  lineail  is  a  covenant 
reall  afineiced  to  the  land  by  him  which  either  ^K»sommcr,  #r 
might  have  inherited  the  land,  and  from  whom  his  heire  Uoeail 
or  coilaterall  might  by  podibilitie  have  claimed  the  land  as  heire 
from  him  that  made  the  warranty ;  whereof  Littieton  himfeUe  put-^ 
teth  divers  cafes,  which  (hail  be  explained  in  their  proper  places. 
And  in  this  cafe  piit  in  thisSedion,  IMlkton  (onee  for  all)  (heweth, 
thait  the  reafon  ef  the«xamfle  here  put,  it  becaafe  if  ae  fach  aiie* 
nalioa  with  warrantie  (fat  fo  is  Littleton  ta  be  intended)  bad  becse 
made,  the  very  lands  had  defoeaded  to  ikt  htm^  fa  aa  the  caia 
being  put  of  lands  in  fee  fmpla,  tha  alienatioa  without  the  war« 
lamie  had  barred  tha  faeir^  And:  note,  that  it  iscaUada  liaaaU 
warrantie  (i),  not  hecanfe  it  mujl  deiceod  upon  the  lineail  hwti 
for  he  the  heire  lineail  or  coilaterall,  if  by  poflibilitie  he  might 
claime  the  land  from  him  that  made  the  warrantie,  it  is  lineail  i 
baying  regard  to  the  warrantie,  and  title. of  the  land.  AodjaUpit 
is  called  Iraeall,  in  refped  that  the  warrantie  made  by  him  that  had 
no  right  or  poflibility  of  ri^  to  the  land,  is  caOed  coilaterall,  iu 
regard  that  it  is  collateirall  to  the  title  of  the  land.  And  it  is  alfa 
to  be  ohferved,  ^t  in  all  the  cafes  that  Uttieton  hath  pot,  or  (hall 

put, 
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put,  the  lineall  or  collat«rall  warnmty  doth  binde  the  heire ;  and 
therefore  the  fucceffour  claiming  in  another  right  ihail  not  be 
bound  by  the  warrantie  of  any  naturall  ancellour.     For  vhich 
caufe  M  in  a  juris  utrum  brought  by  a  paribn  of  a  church,  the  col-  [r  ]  27  if.  ^. 
lateral)  warrantie  of  his  anceilour  is  no  barre,  for  that  he  demandeth  ijMt,  48. 
the  land  in  the  right  of  his  church  in  his  politike  capacitie,   and 
the  .warrantie  defcendeth  on  him  in  his  naturall  capacitie.  [d\  But  r<l]34E.  3« 
feme  have  holden,  that  if  a  parfon  bring  an  a(Iif«,  that  a  collaterall  ^^r*  '^« 
warraaty  of  his  onceftour  (hall  binde  him ;  and  their  reafon  is,  for 
r^         h  1  ^^^^  ^^^  fiffi^t  is  brouglit  of  his  poiTeflion  and  felfm,  and  he 
LJ/*^*  ^'•J  (hall  recover  the  meane  profits  to  his  owne  ufe  :  but  feeing 
he  is  feifed  of  the* freehold,  whereof  the  aflife  is  brought  in  jure  fc- 
clejia^  which  is  in  another  right  than  the  warrantie,  it  feemeth  that 
it  (hould  not  be  any  barre  in  the  affife.    The  like  law  is  of  a  bifliop^ 
orcbdeacou,  deane,  mafter  of  au  hofpitall,  aiid  the  likei  oif  their  fole 
pofleffions,  and  of  the  prebend,  vicar,  and  the  like, 

•*  Et  oblige  luy  etfei  ieires,''    [*]  King  H.  3.  gave  a  mannor  to  r»i  4^  ^fl;  ^ 
Edmund  earle  of  Cornwall,  anci  to  iheheires  of  his  body,  faving  6E.3.56.* 
th«  poffibilttie  of  reverter,  tuid  died:    the  earle,  before  the  fta-  PI. Cora. 2.14. 
tute  ofJV,  2.  cap,  1.  de  donis  conditionalibm,  by  deed  gave  the  faid  *L*«^*  ^^' 
mannor  to  another  in  fee  with  warrantie  in  exchange  for  another  ^t  J9*  ^\     ' 
maanor^  and  after  the  faid  ftatute  in  the  iSyeare  of  £.1.   dieth 
without  iflbe,  leaving  aflfets  in  fee  fimple ;  which  warrantie  and 
afiets  defcfoded  upon  king  £.  1.  as  cofm  germaiae  and  heire  of  the 
faid  aarky  vis.  foa  and  heire  of  king  Henry  the  third,  brother  of 
JUciard  earle  of  Cornwall,  father  of  the  faid  earle  Edmund,    And 
it  was  adjudged,  that  the  king,  as  heire  to  the  iaid  earle  Edmund^ 
was  by  the  laid  warrantie  and  ailets  barred  of  the  pc^ibilitie  of  re*  VidcSTH.a, 
verter^  which  he  had  expedant  upon  the  faid  gift,  albeit  the  war*  Ga^r. -18. 
rantie  and  alTets  defcended  upon  the  naturall  body  of  king  £.  1.  ^'^I^**')- 
as  heire  to  a  fubjed;  and  king  £.  1.  claimed  the  faid  mannor,  as  9^"'  ^^'     - 
in  his  reveirter  injure  coronet  in  the  capacity  of  his  body  pohtike, 
in  which  right  he  was  feifed  before  the  gift.     In  this  cafe,  how  by  videSe£t.  71 1 
the  death  of  the  faid  earle  Edmund  without  ifTue,  the  king's  title  by  71s. 
reverter,  and  the  warrantie  and  aflfets  came  together,  and  that  the  (Mfb.  S39.  - 
warrantia  was  collaterall,  yet  the  king  (hall  not  be  barred  without  9  Hep.  132.  b. 
aflets,  as  a  fubjedt  fhall  be  ;  and  many  other  things  are  to  be  ob-     ^"^'  ^^^'^ 
ferved  ia  this  cafe,  which  the  learned  reader  will  obferve.  (1) 


SeQ;.  704. 


(8  Rep.  51.) 


CAR  fi  foit  pi£r  et  fitt,  ei  kJiU 
furchttft  *  terra  enfe§y  et  lepier 
4e  eeo  difjeijijl  fonjits,  et  f  aliena  a 
un  at^er  en  fee  ^(im  faitf  et  per 
mefme  le/ait  oblige  luy  etfes  heires  a 
garranter  mefmes  les  tenements,  Sfc, 
et  le pier  mohifi\  ore  eft  leJUn  barre 

d*aver 


_  • 

■p  O  R  if  there  be  father  and  fcmn^ 
••^  and  the  fonne  purchafe  lands  ia 
fee,  and  the  father  of  this  diffeifeth 
his  fonne^  and  alieneth  to  another  in 
fee  by  his  deed,  and  by  the  farne 
deed  binde  him  and  h»  heires  to 
warrant  the  fame  tenements,  3cc. 

and- 


*  UmtmmtufgmiuiSf  L.  and  M.  and  Rob.  f  ca  added  L.  and  M.  and  Roh. 

(0  [See  Mote  |»i.] 
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d'aver  le$  dits  tenements;  ear  il  ne 
pott  per  a/can  fuity  ne  per  cuter  meane 
de  la  ley,  aver  mefmes  ics  terres  per 
caufe  del  dit  garrantiej  Et  ceo  eji  un 
toilateral  garranty\  et  uncore  legar^ 
ranty  difcendtjl  tynealment  de  le  pier 
a  lejits. 


Sea.  70S. 


and  the  father  dietfa;  now  is  the  fon 
barred  to  have  the  (aid  tenements; 
for  he  cannot  by  any  fuit,  nor  by 
other  meaue  of  law,  nave  the  fam^ 
lands  by  caufe  of  the  faid  warraotie. 
And  this  is  a  collateral!  warraotie; 
and  yet  the  warrantie  defcendeth  li- 
neally from  the  father  to  the  fonne. 


Se6l.  70 0. 


TLfES  pur  ceo  quefi  nul  tlelfcdt  15 
-*"  ovegarrantieuft  eftrefait,  lefits  -^ 
tn  nul  maner  puiffbit  conveyer  le  title 

3 me  it  ad  a  les  tettements  defon  pier  a 
uy,  entant  que  fon  pier  n^avoit  afcun 
e/iate  en  droit  en  les  tenements ;  pur 
ceo  tiel  garrantie  ejiappel  collateral 
garrantte,  entant  que  celuy  quejijl  le 
garrantie  eft  collateral  a  le  title  de  les 
tenements :  et  ceo  eft  a  tant  a  dire, 
que  ceftuy  a  qut  le  garrantie  difcen^ 
aift,  nepuijfint  a  luy  conveyer  le  title 
que  il  ad  de  les  tenements  per  my 
ceftuy  quejift  le  ^artantie,  en  cas  que 
nut  tiel  garrantie fuit J  ait. 


UT  becaufe  if  no  inch  deed  with 
warrantie  had  beene  made,  the 
fonne  in  no  manner  could  convey 
the  title  which  hee  hath  to  the  tene- 
meiHs  from  his  father  anto  him,  in- 
afmuch  as  his  father  had  no  r  i 
eilate  in  right  in  the  lands;  L3/^*^i 
wherefore  iuch  warrantie  is  called 
collaterall  warrantie,  inafmuch  as  be 
that  maketh  the  warrantie  is  colla- 
terall  to  the  title  of  the  tenements: 
and  this  is  afinuch  to  lay,  lis  bee  to 
whom  the  warrantie  defcendeth, 
could  not  coEtVey  to  him  the  title 
which  hee  hath  in  the  tenements  by 
him  that  made  the  warrantie,  in  caie 
that  no  fuch  warrantie  were  made. 


5E.J.  14. 

46  E.  3.  6. 
19  H.  8. 1«. 
BR.?. 
Carr.  100. 
Vid.  Sea.  716. 


ft46C.S.  6. 
.  a  14. 

lfH.8.12. 


TJ  ERE  Lcr//cfon  pattetb  an  example^  proving  that  it  is  not  called 
lineall,  becaufe  it  defcendeth  lineally  from  the  fiather  to  the 
fon ;  lor  in  this  cafe  the  warrantie  defcendeth  lineally,  and  yet  is  a 
collaterall  warrantie.  In  this  example  you  muft  intend  that  the  dif- 
feifin  was  not  of  intent  to  alien  with  warrantie  to  barre  the  fonne; 
but  here  tbe  dilTeifin  being  done  to  the  fomie,  without  anv  fuch  in- 
tent, the  alienation  afterwards  with  warrantie  doth  barre  tbe  fonne; 
becaufe  that  albeit  the  warrantie  doth  lineally  defcend,  yet  feeing 
tbe  title  is  collaterall,  that  is,  that  the  fonne  claimetb  not  the  land 
as  beire  to  his  father,  therefore  in  refped  of  the  title  it  is  a  collaterall 
warrantie.  And  thus  doth  Uttleton  agree  [e]  with  tbe  authoritie  of 
our  bookes.  So  as  the  divedities  do  Hand  thus.  Firfl,  where  the 
difleifai  and  feoifement  are  una  iefwpore,  and  where  at  feverall  times. 
Secondly,  where  tbe  difleifm  is  with  intent  to  uli^n  with  warrantie, 
^nd  where  the  diffeifin  is  made  withdut  fuch  i&tent|  and  the  aliesa- 
tion  with  warrantie  afterwards  made. 


Lib,  3« 


Of  Wanrantie. 


Sea.  70$,  707. 


Sea.  706. 


JTEMy  fifoit  aiely  pier,  etfiU,  et 
leaielfoit  di(Jeifi€f  en  quepojjeffion 
h  pier  releas  per  fun  fail  ove  garran- 
tie,  6(c,  et  meniji,  et  puis  I'aiel  mo^ 
ru/l;  ore  le  fits  efl  barre  d'aver  les 
tenements  per  le  garrantie  del  pier. 
Et  ceo  eft  appel  lineal  garrayitie,  pur 
ceo  que' ft  nul  tiel  garrantie  fuit,  le 
fits  nepmffdit  conveyer  le  droit  de  les 
tenements  a  luify  tu  monftre  coment  il 
eft  keire  at  aielforfque  per  meane  del 
pier. 


ALSO,  if  there  bee  grandfather, 
"^  father,  and  fon,  and  the  grand- 
father is  diffeifed,  in  whofe  poilieflioa 
the  father  releafeth  by  his  deed  with 
warrantie,  &c.  and  dieth,  and  after 
the  grandfather  dieth ;  now  the  fon 
is  barred  to  have  the  tenements  by 
the  warranty  of  the  father.  And 
this  is  c;dled  a  lineall  warrantie,  be- 
caufe  if  no  fuch  warrantie  were,  tho 
fon  could  not  convey  the  right  of 
the  tenements  to  him,  nor  (hew  how 
bee  is  heire  to  the  grandfather  but 
by  means  of  the  fatlier. 


H 


ERE  Littleton  putteth  an  example  where  the  Ton  mull  claime 

the  land  as  heire  to  his  grandfather ;  and  yet  becaufe  hee  can-  i  H.  4.  55. 

not  n^.ike  himielfe  heire  to  his  grandfather  but  by  his  father,  it  is  35  £■  3. 

Imeall.,  »  .  -  '  Oar.  73. 

And  it  is  to  bee  obferved,  that  the  warrantie  in  this  cafe  defccnded 
upon  the  fon,  before  thi;  difcent  of  the  right,  which  happened  by 
the  death  of  the  grundfather,  in  whom  the  right  was.  Vide  Littleton 
Cap,  de  Rclea/cSj  and  after  in  this  Chapter,  iiul.  707,  and  741. 


"  Pier  relcq/e  per  fon  fait  ore  garrantie."  [/]  It  is  to  be  knowne, 
that  upon  everie  conversance  of  lands,  tenements,  or  hereditaments, 
as  upon  fines,  feoffments,  gifts,  &c.  releafes  and  continnations  made 
r.^p.*  V  1  to  the  tenant  of  the  land,  a  warrantie  may  bee  made,  albeit 
l^^  '  'J  bee  that  makes  the  releal'c  or  confirmation,  hath  no  right 
to  the  laad,  &c. ;  but  fome  doe  hold,  that  by  releafe  or  confirmation, 
where  there  is  no  eiiate  created,  or  tranfmutation  of  poirslhon,  a 
warrantie  cannot  be  made  to  the  aHignee. 

44  £.  3.  Coot,  de  Vouch.  i2.    12  H.  7. 1.    Vide  SeA.  733.  736. 745. 


VI 


(3  Rep.  69. 
Ant.  965.  a* 
Poft.  :IZC.) 
14  £.  3. 
Oiifcher  108. 
16E.aibid.87. 
18  £.  3.  ibid.  6. 

10  K.  5.  .5». 
21  E.  3.  27. 

11  H.  4.  22. 
(Fufi.  385.  a.) 


Sea.  707.' 


JTEMy  ft  home  ad  i(Jt(e  deux  fits 
et  eft  dilfeifte,  et  Veigmjits  relejj'a 
aldifjeifor  per  fon  fait  ove  garranty, 
ifc.  et  moruft  fails ifjue^  et  apres  ceo  le 
pier  motujly  ceo  efi  un  lineall  garrantie 
al  puifnejitsy  pur  ceo  que  coment  que 
Ceigneftts  mo/uft  en  la  vie  le  pier^ 
uncore  pur  ceo  que  p^^r  poJ)ibiiilieil 
faijfoit  eftrCy  que  ilpuifuit  convcier  a 
Iwf  le  title  del  tcnc  pec  fon  eigne 

frue, 

'  Vol.  il 


A  LSO,  if  a  man  hath  iflue  tvvo 
Ibnnes  and  is  difi'eil'ed,  and  the 
eldeft  fonne releafe  to  the diluifor  by 
his  deed  with  warrantie,  8cc.  and 
dies  without  iflue,  and  afterwards 
the  father  dieth,  this  is  a  lineall  war- 
rantie to  the  younger  Tonne,  hecaufe 
albeit  the  eldelt  ionne  died  in  the 
life  of  the  father,  yet  by  poflibilitie 
it  might  have  bcene,  that  hee  might 

convey 

Ff 


Lib.  3,  Cap.  1 3.  Of  Warranties 

frere^  fi  md  tiel  garraMie  fuijJoH» 
Car  il  puifjoit  eflrCf  quenprei  la  mart 
le  pier  rei^fiejrere  eutroU  en  les  teiU" 
ment$  et  woru/l  fans  fjlue,  et  donqite 
U  pu\fnejit%  conxeyeia  a  Imfle  title 
per  rehtie  *  fU9.     Mes  en  tiel  catj  ft 


Sc&.  TDS. 


convey  to  him  the  titJe  of  the  land 
by  \\'\<  elder  brother,  if  no  foch  war- 
nmtie  bad  becne.  For  it  niij^ht  bee, 
tliat  after  the  death  of  the  father  the 
elder  brother  entred  into  the  teoe- 
inents  and  died  without  iflbe,  and 
then  tlie  yonqer  fonne  (ball  con- 
vev  to  hitn  the  title  bv'llie  eider 
fon.  l»ut  in  this  caie  if  the  yonngcr 
fonne  rcliratrth  \Tiih  warmntie  to  the 
diirr'tfor,  and  dictli  irrthout  ilTue, 
this  is  a  coilaterall  warraotie  to  the 
elder  fon,  bf^-anfe  that  of  fuch  land 
a<  was  tlie  father'sy  the  elder  by  no 
poflibilitie  can  convey  to  him  the  title  by  meanes  of  the  younger  fun. 


le  pn[fnefU$  reteffe  ore  garrantie  a  le 
dfjleijor,  et  mornjl  jaKS  iffuey  ceo  eft  ^ 
vu  collateral  garrantie  ai  eigne  ffiisy  ' 
pur  ceo  aue  de  tiel  terre  one  fait  ul 
pier  J  V  eigne  pzr  unl  popiuiliiic  poit 
eonveyer  a  Ivy  le  title  per  meane  de 
Upuifne  XfUs. 


hy  P'ililjilitic  \\t  mi;^lit  have  claimed  by  the  ride  It  fomie,  if  Le 
had1ur\'ived  the  father,  und  died  without  ifl'iie,  and  To  the  younger 
hruthcr  tivight  by  poflibilitie  have  Leeiie  he  ire  to  hiin,  tho  warrautitf 
is  lineal). 

And  here  it  is  to  be  noted,  th:it  the  warnintie  of  the  f:liieft  fonne 
defceiided  before  the  right  defcended;  wheicof  more  lliull  be  fiiid 
herc^fer,  ^ir^.  741.;  and  the  opinion  of  Littleton  in  this  cafe  b 
holden  for  law  againft  the  opinions  in  35  E.  3.  Car.  73. 


9  T.  S.  1«. 

«R.  2. 
iiar.  101. 
CI  Hull.  Abr. 
77J.> 


€( 


HIcs  en  (id  cafe  le  pvi/nr  Jits  rekafe  oxe  gar r antic j  SfC,"  This 
\rarrantie  in  this  cufe  is  colkitcraU  to  the  cltklt  fuiuit;,  and  to  tLe 
liTwtn  of  bisWhc  -,  bat  it  the  cldeft  funnv  dieth  without  ifi'ueof  Iii:^ 
bodie,  then  the  warmntie  is  lineall  to  the  illlits  of  the  bodie  of  the 
yonnL'efl :  and  fo  the  ^;^arrantie  that  v;as  coUuterull  to  foine  perfuns, 
may  f/ecome  tineall  to  o||iers. 


Se6l.  708- 


[37a.  a.] 


TTEM,  fi  tenant  en  htaih  ad  if- 

^  fue  troisjUsy  et  dlfconiinue  le  lade 

erifeCy  ct  le  /nubiesjits  relejfa  per  Jon 

fait  al  difconlirmee,  et  oblige  Itu/  et 

Jes  heires  a  garrantie^  &c,  et  puis  le 

tenant  en  le  taile  mornjl^  et  le  mnhies 

jits  morujl  fans  ijO'ne,  ore  reigne  Jits 

rfl  harre  d'avcr  afcun  rccoverieper 

brief ede  formedon,  pur  ceo  que  le 

garrantie  del  mulnes  Jlcrc  ejl  colla- 

ieral  a  Ittj/y  entant  que  il  ne  poit  per 

vul  manner  convei/tr  a  luijperjorcc 

del 

*Jits  rot  in  L.  and  f4.  nor  Rob. 
'\Jits  not  ia  L.  and  M.  n«r  Koh, 


ALSO,  if  tenauiit  in  taile  hath 
iffne  three  fonnes,  and  difconti 
ntfe  the  layle  in  fee,  and  the  middle 
fon  rcleafe  by  his  deed  to  the  dif- 
continuee,  and  binde  him  and  his 
heires  to  w.irrantic,  &c.  and  after 
the  tenant  in  taile  dieth,  and  the 
middle  fon  dieth  without  iffiie,  now 
the  eldeft  fonne  id  barred  to  have 
any  rccovcrie  by  wrU  ot^fomiedottf 
becanfe  the  warrantie  of  the  middle 
brother  is  collateral]  to  him,  imrf- 

mucb 

}  ///  not  tn  L.  and  M.  nor  RaK 


Lib.  5. 


Of  Warrantie* 


Se6i.  70». 


del  taile  ofoun  difcent  per  It'  mulnesy 
€t  pur  ceo  c^eft  un  collateral garrantit. 
Mesen  cejl  casji  C  eigne  Jits  deviejans 
iffue^  ore  le  puifnefrere  pott  Ineti  aver 
UH  brief  edt  fo/medon-e//  le  difcender, 
•t  recovera  mejme  le  terre^  pur  ceo  que 
legarrantie  del  mulnes  eji  lineal  al 
Jitspwfnej  pur  ceo  que  il  pidfjbit  eflre 
que  per  poffibilitie  le  mulnes  puijfoit 
tjirefeifie  per  force -del  taile  apres  la 
mart  fon  eigne  frerCy  et  donque  le 
puifiiejrere  puijjoit  cotweyerj'on  title 
de  dijcent  per  le  mulnes. 


mach  as  hee  can  by  no  meanes  con- 
vey to  him  by  force  of  the  tayle  any 
diicent  by  the  middle^  and  therefbro 
this  is  a  collateral  warrantie.  But 
in  this  cafe  if  theeldeft  Ibnnef  die 
withput  iil'ue,  now  tbeyoungeftbro* 
tlier  may  well  have  a  writ  of  former 
don  in  the  diicender,  and  fnail  re- 
cover the  fame  land,  becaufe  the 
warrantie  of  the- middle  islineall  to 
the  younecll  fon,  for  that  it  might 
bee  that  by  poffibilitie  the  middle' 
might  bee  ieifed  by  force  of  the  taile 


after  the  death  of  his  eldell  brother, 
and  then  ^  the  youngeft  brother  might  convey  his  title  of  difcent 
by  the  middle  brother. 


H 


EREBY  it  alfo  appeareth,  that  a  warrantie  that  is  collaterall  (T>.  and  Stud. 

in  refped  of  iorae  perfons,  may  afterwards  become  lineall  in  ^^^'^^ 

rcfpcdt  of  others.     Whereupon  it  followeth,  [•]   that  a  collateral  g„  ^oj^ 

warruntie  doth  not  give  a  right,  but  biudeth  only  a  right  fo  long  [•]43Aff.  44. 

as  the  fame  continuerh :  but  if  the  collaterall  warrantie  be  deter-  «■*  H.  8.  tit. 

mined,  removed,  or  defeated,  the  right  is  revived,     [^f]  And  yet  'I'^'le.  Br. 

in  an  aflife  the  plaintiffe  hath  made  his  title  by  a  collateral  war-  ^^^  35/'  ***' 

lantie.  34  £.  3/ 

Proit  29.     19  U.  6. 59.     21  TT.  7.  40.      5  H.  7.  29.    3  H.  7.  9.  b.    f /]  16  AC  p.  l6. 
27  Aff.  74.     29  AC  60.    43  Aff.  8.     14  H.  4. 13.     19  H.  6.  60, 

**  Barre"  is  a  word  common  afwell  to  the  EngUfh  as  to  the  (DocPltc.  54*) 
French,  of  which  commeth  the  nownp,  a  bar,  barra.     It  fignifieth 
legally  a  deftnidlion  for  ever,  or  taking  away  for  a  time  of  the 
adion  of  him  that  right  hath.    And  barra  is  an  Italian  word^  and 
fignifieth  barre,  as  we  ufe  it ;  and  it  is  called  a  plea  in  barre,  when 
fuch  a  barre  is  pleaded.     Here  lAttleton  puttcth  an  example  of!  (Dr.  andSiii4« 
barre  of  an  eftate  taile  by  a  collaterall  warranty.     It  is  to  be  obferv-  SO.  •.) 
id,  that  in  fome  cafes  an  eflate  taile  may  be  barred  by  fome  adts 
of  parliament  made  (ince  Littleton  wrote.;  and  in  fome  cafes  an 
eftate  taile  cannot  be  barred,  which  might  when  Littleton  wrote  . 
have  been   barred.     For  example,  if  tenant  in  tayle  levie  a  fine  4H;T.c.24»* 
with  proclamations  according  to  the  flatute,  this  is  a  barre  to  the  S2  H.  8.  c.  56. 
eftate  taile,  but  not  to  him  in  reverfion  or  remainder,  if  hee  mak-  /lO  jtep.  4^,% 
eth  his  claime,  or  purfue  his  adion  within  five  yeares  after  the  ftate 
taile  fpent.     . 

[b]  If  a  gift  be  made  to  the  eldefl  fonne,  and  to  the  beires  of  his 
bodie,  the  remainder  to  the  father  and  to  the  heires  of  his  bodie, 
the  father  dieth,  the  eldell  fonns  levieth  a  fine  with  proclamations, 
\'X'72    b  1  ^^  ^^^^^  without  ifliie ;  this  fhall  barre  the  fecond  foAne,  caJc^  finm* 
10/    •     -J  for  the  remainder  defcended  to  the  eldeil.  (3  Leon.  W.) 

If  tenant  in  taile  be  didbifed,  or  have  a  right  of  a^on,  and  the*(Ant.iffo.b. 
tenant  of  the  iand  Icvie  a  fine  with  proclapations^  and  five  yeares  ^  ^P*  ^^• 
paOe,  the  right  of  the  eftate  taile  is  barred.  J^J'*^;  ^^^  •' 

.    Cro.  Elis.  096.    Hoy  46.    Pj4r  S.  b!  155.  t.) 
[S]  If  tenant  in  taile  in  pofleflion,  or  that  hath  a  right  of  ei)tne»  W  «^H-5« 
bee  attainted  of  high-treafon,  the  eftate  taile  is  barred,  and  the  531^8  cap  ^0 
land  is  forfeited  to  the  king ;  and  none  of  thefe  wers  barred  when  ^^  ^,  \^  i{^  ' 

Uttl$Uh  Stauf.  k* Curdu. 

Ffa  i5. 


VldejLiiKift. 
fol.  84.  ]• 


Lib.  3/  Cap.  13.  Of  Warrantie.  Se6t  708. 

Littleton  wrote.  A  lineall  warrantie  and  aifets  was  a  barre  to  the 
efttite  taile  when  Liltktun  wrote  ;  whereof  more  ihall  be  faid  here- 
after, 
tc]  ic  E.  4. 10,  [c]  A  common  recoverie  with  a  voucher  over,  and  a  juds^cfhent 
Taltaruio^scarc.  to  recovt*r  in  value,  was  a  barre  of  the  eftate  tailc  when  LitilctoH 
fJJVidedevant  wrote,  [f/]  And  of  common  recoveries  there  bee  two  forts,  viz. 
5>^^t  GO'xh  one  witli  a  finglc  voucher,  and  another  with  a  double  voucher,  and 

A  id.  liib.  3.  fol  ji^jjj  jg  more  cotiimon  and  more  fafe :  there  may  be  more  vouchers 

5.  CUippledirk  »  "^ 

CHfe.  Cvfol.  0.1.    over. 

97.  106.     Lib.  1.  Col  6f.  Capcl's  cafe.     Lib.  ?.  fo?.  (6.  !r^,  71.  77.     Lib.  6.  fob  41,  <2. 

Lib.  10.  C(fh37.  Marie  Ptftlin^ou's  cafe. ,  (Autcuod.  a.) 

W'-JBTT.  8*  [<]  If  the  king  had  niade  a  gift  in  taile,  and^the  donee  bad  fuf- 

pi*  r-  !  V'l  ^*^^**<^  ^  common  recovciic,  this  ftioold  have  barred  theclbte  taile 
S.W.  'JQ  H.  8.  "^  J^ntUton  s  time,  but  not  the  revernon  or  remainder  m  the  kiivz. 
puir.yi.  And  foif  fiich  a  donee  had  levied  a  fine  with  proclamations  after 

the  ftatute  of  4  //.  7.  this  had  barred  the  eibate  taile,  although  the 
ffJ.itlT.  8.  revcrfionwas  in  the  kint;.  (1)  [/']  Bnl  llnce  Utiicton  wrote,  a 
<*"j|».  'iO.  common  recoverie  had  againd  tenant  in  taile  of  the  king's  gin, 

or  fuch  a  fine  levied  by  him,  the  re vcrfton  continuing,  iii  the  crowfle, 
Is  no  barre  to  the  c(lale  tade  by  the  ilatute  of  34  //.  8.  (i)  And 
where  the  words  of  the  ft.itutc  be  (whrreof  the  revcrlion  or  reniJii- 
der  at  the  time  of  fuch  recoverie  had  (hall  be  in  the  kins)  thefe  ten 
things  arc  to  be  obfcrved  upon  the  ronftrudionof  that  ad.  (j) 

Firll,  that  the  eftate  tailc  mult  1/ee  treated  by  a  king,  :u>d  not  !iy 

any  fubject,  albeit  the  king  be  his  heue  to  the  reveiiion ;  for  the 

preamble  fpeakcs  of  gifts  miule    to  fubjeds,  and  none  can  have 

fubje<5^8  but  the   kijig.     And  alio  in  the  preamble  it  isfaidiTor 

ftrvice  done  to  the  kings  of  the  realme,)  and  the  body  of  tlwact 

[/I  TnT:.  referreth  to  the  prtiimble.     [fy]  And  tlkereforc  if  the  duke  of  Liit" 

^:i  Kliz.  mrcr      cajUr  liad  m;uie  a  gift  in  talle,  and  the  reveriion  dcfcendcd  ro  the 

I).vely.ScAftiton  ^  ^  ^^.^g  ijot  that  tftate  taile  rellraincd  by  that  llatoie;  and 

rei(MV(r(l  111  the      /.     ^.^ /i     ^'^  ^ 

Court  of  WarcK    lo  ut  the  like. 

LiUS.foJ.  I5iic  Secondly,  iftlie  king  grant  over  the  rcverfion,  then  a  recoverie 
lt>,  in  Wile-  fnffcred  will  buire  the  ftate  taile,  becaufe  the  king  had  no  revenun 
mau's  cafe.         ^x.  the  time  of  the  recoverie. 

Lib.  8.  fol.  77,  Thirdly,  if  the  king  make  a  gift  in  taile,  the  remainder  in  taile, 
78.  the  Lord  or  grant  the  reverhon  in  taile,  keeping^  the  re%erlit>n  in  the  crowne, 
^  °i!wi*'* S*^^ *  ^  rccoveiie  agalnlt  tenant  in  t.iile  in  pofleflion  Ihall  neither  barre 
<f  Rolu  317'1.;      j^^^  eftate  taile  in  pollelllon  by  the  expreire"t>nrview  of  the  ftatute, 

nor  bv  confoquence   the  liale  in  remainder  ur  reveriion  ;  for  that 

the  reveiiion  or  remainder  cannot  be  barred,  but  where  the  efiaie 

taile  in  polVeHion  is  barred. 
Lib. «.  foL  15,         fourthly,  if  a  fubject  make  a  gift  in  taile,  the  remainder  to  the 
16.    WifQinairs  king  in  fee,  albeit  the  wordh  of  the  Itatute  be,  (whereof  the  rever- 
cafc.Xib-  2.  fol.  fion  or  remainder  of  the  fame,  •Stc)  yet  feeing  the  eftate  in  taile  wi> 
5*2.  Chotmleye's  not  created  fiy  a  kinjr,  as  hath  beene  faid,  the  eftate  taile  may  bee 

barred  by  a  common  recoverie. 
(Mo.  11.5. 195.   •    Fifthly,  if  Prince  Jtenricy  fonne  ofllctirie  the  Seventh,  had  rainle 
a  Hcix  1^. b.       a^ift  in   taile,  the  remaind^jr  to  Jtenric  the   Seventh  in  fee,  wbith 
I  Cro.  430.)        remainder  by  the  death  of  Henric  the  Seventh  had  defcended  to 

Hcnrie  the  Eijihth,  lb  as  he  had  tlie  remainder  by  difcent ;  vft 

might  tenant  in  taile,  fol*  Hie  caufe  aforefaid,  bai're  the  cftat*  ia»le 

by  a  common  rocoveiie. 

Sixthly, 

.(0  [See  Note  323.] 

<^}  Upon  this  aa  fee  Mr.  Cruife*9  Eflfsy  on  Recoreriesj  ad  ed.  155. 

(j)  [Sec  Note  323.] 


,    Lib.  3.  Of  Wj^rrantie.  '       Sed.  708. 

Sixthly,  the  word  (remainder)  in  the  ftatute  is  no  vainc  word  ;  Lih. «.  fol.  16. 
tor  the  words  of  the  preamble  be,  the  king  hath  given  or  graiiled,  Wifem«u'»  c^c* 
or  othcrwifc  provided  to  his  fervants  and  iubjecls.     The  word  (re-^ 
verlion)  in  the  body  of  the  iicl  hath  reference  to  thefe  words  (given  ^ 
or  granted) ;  and  (remainder)  hath  reference  to  thefe  words  (otber- 
wifc  provided.)     As  if  the  king  in  confideration  of  money,  or  of 
afTu ranee  of  laud,  or  for  other  confideration  by  way  of  provifiony 
procure  a  fubje^  by  deed  indented  and  inrolled,  to  make  a  gift  in 
taile  to  one  of  his  fervants  and  fubjeds  for  recompence  of  fcr\ice,  or 
other  confideration,  the  remainder  to  the  king  in  fee,  and  all  this 
appeare  of  record  ;  this  is  a  good  proviiion  wiihin  the  (l«itutey  and 
the  tenant  in  taile  caimot  by  a  common  recoverie  barre  the  eftate 
taile.     So  it  is,  if  the  remainder  bee  hmited  to  the  king  in  taile  ; 
but  if  the  remainder  bee  limited  to  the  king  for  yearen,  or  for  lifi?, 
that  is  no  fuch  remainder  as  it  is  intended  by  the  ftatute,  becaufe  it    '  « 
is  of  no  remainder  of  continumce,  as  it  ought  to  be,  as  it  appeareth 
by  the  preamble ;  and  it  ought  to  have  fomc  aflinitie  with  a  rever* 
fion,  wherewith  it  is  joyned. 

Seventhly,  wbere  a  common  recoverie  cannot  barje  the  Hate 
taile  by  force  of  the  faid  Aatute,  there  a  tine  levied  in  fee,  in  taile, 
for  lives,  or  yeares,  with  proclamations  according  to  the  llatutes, 
Ihall  not  barre  the  ilate  taile,  or  the  ifiue  in  taile,  where  the  rever- 
r^.,^    fl  1  ^^^^  ^^  remainder  is  in  the  king,  as  is  aforefaid,  by  reafon  of 
lo4  0*     •]  thefe  words  in  the  (liid  a^  (the  faid  recovery,  or  any  other  So  refolred 
thing  or  things  hereafter  to  be  had,  done^  or  fuffered  by  or  againft  Pafcb.  31  Klif^ 
any  fuch  tenant  in  taile  to  the  contrary  notwithilanding),  whicli  ^^-  ^^^>  »'* 
words  include  a  fine  levied  by  fuch  a  donee,  and  rellraipeth  the  JJ  Commimi* 
^ame.  Uanco, 

Eightly,  but  where  9.  comnoon  recovery  (lialr  barre  the  eftate  taile,  (s  Rep.  77.) 
notwith(lai>ding  that  ilatute,  there  a  fine  with  proclamations  ilioll 
barre  the  fame  alfo. 

Ninthly,  where  the  faid  latter  words  of  the  Ilatute  be  (had,  done,  (3Cro.  430. 
or  fuffered  by  or  againft  any  fuch  tenant  in  taile,)  the  fenfe  and  Cro.  BWj^,  595f 
conftrudion  is,  where  tenant  in  taile  is  partie  or  privie  to  the  a^t,  Sid.  166. 
be  it  by  doing  or  fufferuig  that  which  ftiould  worke  the  barre,  and  ^^^'^Jjf\ 
not  by  meere  permiilion,  he  being  a  ftranger  to  the  aft.  (1)  .  **        '^ 

As  if  tenant  in  tayle  of  the  ^ift  of  the  king,  the  reverfion  to  the  go  hol^en  Trln, 
king  expeftant,  is  diffeifed,  and  the'  diileifur  levie  a  fine,  and  five  39  Elix.  Rot. 
yeares  paiTe,  this  (hall  barre  the  eftate  taile  (a) :  and  fp  if  a  coUa-  1914>  inter 
terall  anceftour  of  the  donee  releafe  with  warrantie,  and  the  donee  S*™*^®"*  *  ^**^ 
fuffer  the  warrantie  to  defcend  without  any  entry  n^ide  in  the  life  bwi™.   "*°'^"* 
of  the  anceftour,  this  fhall  hinde  the  tenant  in  tayle,  becaufe  he  is  (Hob.  332. 
not  party  or  privie  to  any  ai^t,  either  dox>e  or  futt'ered  by  or  againft  2  Roll.  Abr, 
him.  7731 

Tenthly,  albeit  the  preamble  of  the  ftatute  extend  onely  to  gifts 
in  taile  made  by  the  kings  of  England  before  tile  adl  (viz.  bath 
given  and  granted,  &c.),  and  the  body  of  the  aft  referreth  to  the 
preamble  (viz.  that  no  fuch  feigned  recovery  hereafter  to  be  had 
againft  fuch  tenant  in  taile),  fo  as  this  word  (fuch)  may  feeme  tq 
(OudU  the  body  an4  the  preamble  together ;  yet  in  this  caf^  (fuch) 
ihaU  be  taken  for  fuch  in  equall  mifchiefe,  or  in  like  cafe  ;  and  by 
liivers  parts  of  the  aft  it  appeareth  that  the  makers  of  the  aft  in- 
tended to  f  !(tei)d  it  (q  fqt|ire  gifts ;  9^4  fo  ^  ^^^?  ^^^W  tal^en  at  thii 
idy  without  queftioQ* 

A  recovcrj^ 

(i)  f Sec  N^te  J14,]  (»)  f Ste  Note  3*5  J 

Ff3 
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Of  Warrantie* 


Sea.  709. 


53E.  .5>  Judge* 
mrnt  $52. 
S  H.  6.  55. 
10  H.  6.  5. 

14  £.  4.  5.  b. 

15  £.4. 8. 


A  recovery  in  a  writ  of  right  againft  tenant  in  t^e  without  a 
voucher,  is  no  barre  of  any  gift  in  taile. 

If  tenant  in  t^le  the  remainder  o\-er  in  fee  cefie,  and  the  lor^ 

recover  in  a  crjavii,  this  ihall  not  barre  the  euate  taile,  for  the 

iflue  (hall  recover  in  ^formedon ;  neither  were  either  of  thefe  barrcs 

F.  X-  a  134.  b.  when  Uttleton  wrote.    But  let  us  now  heare  LUtUton, 
PI.  Com.  «7. 

tS  £.  X  95.    F.  N,  B.  28. 1.  ^ 


Sea.  709. 


TTEM,  fi  tenant  en  taile  difconH" 
^^  nua  le  taiU,  et  ad  ijfas  et  rfery,  et 
Vuncle  del  iJJ'ue  reUffii  al  dijhojttwuee 
ove garrantie^i^c. et  morvjtfatis ifftiey 
ceo  eft  colhteral  garranlt/  al  iff'ue  en 
taile,  pur  ceo  que  le  garrantie  dij- 
CCttdififur  Vifjuey  le  quel  n,e  poit  joy 
conveyer  a  le  taile  per  meane  dejbu 
ynde. 


A  L  S  0,  if  tenant  in  taile  difconti* 
'^^  nue  the  taile,  and  Imtb  ifflue  and 
dieth,  and  the  uncle  of  the  iirue  re- 
leale  to  the  difcontinuee  with  war- 
ranties Sec.  and  dieth  without  iffue, 
this  is  a  collateral!  warranty  to  the 
iflue  in  t^yle,  becaufe  the  warraory 
defcendetn  upon  tlieilTuey  that  can- 
not convey  himfelfe  to  tiie  entayie 
by  nieune2»  of  t^is  uncle. 


f\.  Com.  fol. 
307.  a.  in  Sha^ 
rington^  cafe. 
(t  Roll.  Abr. 
715.> 
(Poft.  S74.b.) 

(3  llcp.  59.) 
(Ante  6.*b.} 


Mil  IT.  4.55. 
lOEIiz.  Dier 
*71. 

p]  7  II.  4. 9. 


[fal3E.5. 

Corotie  Stanf. 


Bra^onlib.  1. 
cap.  9. 

W  Rot.  Par- 
lianier.t.  .'^OB.3. 

num.  77. 


T^HE  rcafon  wherefore  the  warranti*  of  the  uncle  having  no 
right  to  the  land  entailed  fhall  barre  the  iflue  in  tayle  is,  i^x 
thai  the  law  prefumeth  that  the  uncle  would  not  unnaturally  difherit 
bis  lawful!  hcire,  being  of  his  owne  bloud,  of  that  right  which  the 
uncle  never  had,  but  came  to  the  heire  by  another  meane,  unklTe  hee 
would  lei^ve  him  t!;reatcr  advancement.  NernQ  pr(tfitmitur  alicMSf^ 
pq/terifatcni  face  prwiullffh.  And  in  this  cafe  the  law  will  admit  iio 
pfoofe  againd  that  which  the  law  prefumeth.  And  fo  it  is  of  ail 
other  collateral!  warranties ;  for  no  man  is  prefumed  to  doe  any 
thing  againd  nature. 

[k]  And  the  like  holdeth  in  fome  other  cafes :  as  if  a  rent  be 
behinde  for  twentie  yeares^  and  the  loi-d  make  an  acquittance  for 
the  lafl  that  is  due,  all  the  red  dvc  prefumed  tp  be  ]^d ;  and  the 
law  will  admit  no  proofe  againd  this  prefumption  (3).  [/]  So  if  a 
man  be  within  the  foure  fens,  and  his  wife  hath  a  chvlde,  the  law 
prefumeth  that  it  is  the  childe  of  the  hu(band  ;  and  againd  this  pre* 
fumption  the  law  will  admit  no  proofe.  (4) 

[m]  if  a  man  that  is  innocent  be  accufed  of  felony,  and  for  fear 
flieth  from  the  fame,  albeit  he  judicially  acquitteth  hinifelfe  r^^o  U  ] 
of  the  felonie,  yet  if  it  be  found  that  he  fled  for  the  felonie,  W'*^*  J 
h^  Ihall,  notwithfhinding  his  innocencie,  forfeit  all  his  goods  aftd 
chattels,  debts  and  duties;  for  as  to  the  forfeiture  of  them,  the  law 
will  admit  no  proofe  againd  the  prefumptioa  U}  layr  grounded  upon 
his  flight :  and  fo  in  nmny  other  cafes.  But  yet  the  generallrule  i&, 
Quodjtabitur  praifumptioni  donee  probetur  in  eoutrqrium;  but,  as 
you  fee,  it  hath  many  excep|iouS. 

[h]  It  hath  beene  attempted  in  parliament^  that  a  datate  might 
be  made,  that  no  man  fliotUd  be  barred  by  a  warrantie  colbterall, 

but 


f  3)  (Sec  Note  3^6.} 


(4}  Bat  fte  amt.  1x4.  a.  pott  %* 


Lib-  3. 
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but  where  aflcts  defcend  from  the  fame  anceftqr  (i) ;  tut  it  aevcr 
tooke  efie£),  for  that  it  fiiould  weaken  common  aiTurouces.  (2) 


Sea.  710, 


TTEM,  fi  le  tenant  en  tayh  ad  if- 
fue  deux  files  et  morufty  et  Veigne 
enim  en  le  entiertyy  et  entfaitun 
feqfement  en  fee  ove  garrantie^  ^r .  et 
puis  Veigne  file  morujlfans  ijj'ue ;  eii 
ceji  cas  le  paijhe  file  eft  barre  quaut 
al  un  moitie,  et  quant  al  anter  moitie 
el  tCejl  pas  bane.  Car  quant  a  la 
moitie  que  ajffiert  a  le  puifnefile,  el  eft 
barre,  pur  ceo  que  quant  a  eel  *  part 
el  ne  poit  conveyer  le  difcent  per  my 
le  maine  de  Jon  eigne  Joer,  et  pur 
ceo  quaut  a  eel  moitie,  ceo  eft  un  col^ 
lateral  garrautie.  Mes  quant  al 
outer  moittfy  que  ajfiert  a  Jon  eigne 
foer,  le  earrantie  n^ eft  pas  barre  a  It 
puijhejoer,  pur  ceo  que  el  poit  con^ 
veyer  jjw  difceut  quant  a  eel  moitie 

!me  qffiert  a  Jon  eigne  foer  per  mejme 
e  eigne J'oer,  ijjint  quant  a  cejl  moitie 
que  ajfiert  al  eigne  J'oer,  le  garrantie 
ejl  lineal  al puij'ne  joer. 

filler,  the  warrantie  is 


A  LS  O,  if  the  tenant  In  tf yle  hath 
■^^  iflue  two  daughters  and  dieth, 
and  the  elder  entreth  into  the  whoie^ 
and  thereof  maketh  a  feoffement  iti 
fee  wuh  warrantie,  &c.  and  after  the 
elder  danghter  dieth  without  iffue ; 
in  this  cafe  the  younger  daughter  is 
barred  as  to  the  one  inoitif,  and  as 
to  the  other  moitie  fliee  is  not  barred. 
For  as  to  the  nioity  which  belongcth 
to  the  younger  daughter,  fliee  is 
barred,  becaufe  as  to  this  part  (hee 
cannot  convey  the  difcent  by  meanes 
of  her  elder  fider,  and  therefore  as 
to  this  moitie,  this  is  a  coUaterall 
warrantie.  But  as  to  the  other 
moitie,  which  belongeth  to  her  elder 
filler,  the  warrantie  is  no  bar  to  the 
younger  filler,  becaufe  flie  may 
convev  her  difcent  as  to  that  moitie 
which  bciongeth  to  her  elder  filter 
by  the  fame  elder  fifter,  fo  as  to  this 
moitie  which  belongeth  to  the  elder 
lineall  to  the  younger  filler* 


Sea.  71  !• 


^  T  nota,  que  quant  a  celnjf  que 
demanda  feefimple  per  ajcun  de 
fes  apince/iers,  it  Jcrra  barre  per 
warrantie  lineal  que  difcendift  fur 
hy,finon  quejaii  re/iraitpe  per  ajcun 
efiatute. 


AND  note,  that  as  to  him  that 
'^  demandeth  fee  fimple  by  any  of 
his  ancellors,  he  Ihall  be  barred  by 
warrantie  lineall  which  defcendetb. 
upon  him,  unlefie  be  be  relirained 
by  fome  ilfttute. 


Sea.  712,  '        • 

JiT^S  il  quedemandefee  tailc per  TDUT    bee  that  demandeth  fee 

brief e  ae  formedon  en  dijcenaer,  ^^  tayle  by  writ  offormedon  in  difi 

neferra  mj/  barre  per  liifual  garran^  tender,  fliall  not  bee  barred  by  lineall 

tie,  wanaotiei 

(0  [Se^  Not*  3*7}  (»)  [See  Note  jaS.] 

Ff4. 
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tieffinon  que  il  ad  ajfets  per  difcent  en 
feefimple  per  mefme  Vauncejler  que 
jiji  le  garranty,    Mes  collateral  gar^ 

rantie  eji  barre  a  celut/  que  demanda 

J'eey  et  axtxy  a  cehn/  que  dt^ntawla 

.  jfee  tailefafis  cfcmi  outer  difceul  de/'ee 

Jimple,  Jinon  en  cafes  queue  font  re- 

Jlraiuts  per  les  ejiatutcs,  et  outers 

cafes  pur  certaine  cauj'es,  come  J'erra 

dit  en  apres. 


Seft.  712. 


warrantie,  unlefle  hee  hath  affets  by 
difcent  in  fee  fun  pie  by  the  fame 
anceilour  that  made  the  warrantie. 
But  collaterail  warrantie  is  a  barre 
to  him  that  demaiideth  fee,  and  alfu 
to  him  that  demandeth  fee  tatle 
without  any  other  diieent  of  fee 
fiinple,  except  in  pafes  which  arp 
reftrained  by  the  flatutes,  and  ia 
other  cafes  for  certaine  cauleSi  as 
fliall  be  faid  hereafter,  (i) 


5  E.  C.  G.Tjrr.r8. 

Lib.  8  fo).  41. 
Sym*a  cafe. 

(10  Rep.  95.) 


(Ante  367.  b.) 
(2  Cro.  fir, 
218.> 


(Ant.  189.  a. 
243.  b.) 
See  before  in 
the  Chapter  of 
Pifcent,  Se£t 
598. 


"  yj  D  ijue  deux  files"  If  hufband  and  wife,  tenants  in  efpeciall 
tayle,  have  illue  a  daughter,  and  the  wife  die,  the  hufband  I  v 
a  fecond  wife  hath  ill'ue  another  daughter,  and  difcontinuetb  in  ite 
and  dieth,  a  c(»llaterall  ancedor  (>f  the  daughters  releafeth  to  the  dif- 
continucc  with  warranty  and  dieth,  the  warrantie  defcendcth  upon 
both  daughters,  yet  the  iflbe  in  taile  fliali  hee  barred  of  the  whole; 
for  in  judgement  of  law  the  entire  warrantie  defcendeth  upon  both 
of  them. 

**  Et  V eigne  enter  en  Ventiertie^  et  ent  fait  un  fecffemenk^^  S^c." 
Here  it  is  to  bee  underllpod,  that  when  one  coparcener  c{oth  generally 
enter  iu^o  the  whole,  this  doth  not  devefi  the  eAate  which  defcend- 
eth by  the  law  to  the  other,  unlcfTe  fhee  that  doth  enter  claimeth 
the  whole,  and  taketh  the  profits  of  the  whole  ;  for  that  ftiall  duvelt 
the  freehold  in  law  of  the  other  parcener. 

Otherwife  it  is  after  the  parceners  be  adlually  fcifed,  the  takipg 
of  the.  whole  profits,  or  any  claime  made  by  the  one,  cannotput  tlie 
other  out  of  pofi'efTion  withput  an  actuall  putting  out  or  dif-  [r^m^  •  "1 
jfeiGn.    And  in  this  cafe  of  lAtlleton^  when  one  coparcener  L»^'^    J 
entreth  into  the  whole,  and  muketh  a  feoflfenient  of  the  whole,  this 
devefteth  the  freehold  in  law  out  of  the  other  coparcener. 

Now  feeing  the  intHe  in  tliis  cafe  of  Littleton  devefled  not  the 
eflate  of  the  other  paicchcr,  if  no  further  proceeding  had  beene, 
th«n  it  is  to  be  demanded,  that  feeing  the  feoSen^ent  doth  wosie 
the  wrong,  and  bee  the  wrong  either  a  diflcifm,  or  in  nature  uif  an 
abatement,  how  can  the  warrantie  annexed  to  that  feoflfemeiit  that 
wroui^ht  the  wYong  be  collaterail,  or  binde  the  youngeft  filler  for 
her  part  ?  To  this  it  is  asfifwered,  that  When  tlie  one  lifter  entreth 
into  the  whole,  the  poflrflion  being  void,  and  mak^th  a  feoffeir/:^t 
in  fee,  this  aft  fubfequent  doth  fo  c.^plaine  the  cntrj'  precedent  into 
the  whole,  that  now  by  conftruftion  of  law  flie  was  only  feifed  of 
the  whole,  and  this  feoH'eincnt  pan  bee  no  difleinn,  becaufc  the  other 
fifter  was  never  feifed;  nor  any  abatement,  becuufe  they  both 
made  but  one  heire  to  die  anceftour,  and  one  freehold  and  inheri- 
tance defcendcd  to  them.  So  as  in  judgement  of  law  the  warraptie 
doth  not  conimence  by  diffeinn  or  by  abatement,-  and  without  quef« 
tion  her  eiitrie  was  no  intriirmn. 

'I'enant  in  tnyle  harh  •  iiTuc  two  daughters,  and  difcontinueih  in 
fee,  the  youngeft  ditTeifeth  fhe  difcontinuee  to  the  ufe  of  berfelte 
a{(4  her  filler,  the  difcontinUee  ouileth  her,   againft  whom  ihe 

•        '  recoveretb 

( I ) The  ohferTatiens  of  Lord  Vaugbtn  on  this  Se6lion|  and  ;he  cvmnaent  iroon  It,  deferve 
atlmivtpciafiil.    Sec  Vaugli.  375. 


PI.  Com.  543. 
(5llcfi.  51. 
Puft.  377.  a.) 

|'oft.39J."b.) 


Lib.  3.  Of  Warrantle.  Scd.  71S. 

recovereth  in  an  aiTife,  the  elded  agreeth  to  the  difleifin,  as  (lie  may, 
againd  her  lifter,  an4  become  joyntenant  with  ber^     And  thus  Is  the 
biM>ke  in  the  ai  AiTife  [n]  to  be  intended,  the  cafe  being  no  other  [n]  ti  Aff. 
in  e.ffe^ ;  but  A,  difieifeth  one  to  the  uic  of  himfelfe  and  B,  B.  p-  n^ 
agreeth ;  by  this  he  is  joyntenant  with  A,  C'^**^*  tfiO,) 

PQ^J.    hi     "  -^^  ftota,  que  quant  a  eel  ay  que  icmandaf^cjimplcy  8fc"  3^3.  jj. 

Vo  4  4-     -J  In  ^ijgj-g  lygQ  Set^ons  there  are  exprefl'ed  fourc  legall  conclu-  4  K»  3.  «8.  50. 

lions  :  6  E.  S.  d6. 

Firft,  that  a  lineall  warrantie  doth   binde  the  right  of  a  fee  ^  5'  2'  ^"  ^^' 

ntnpie.  10  E.  3  14 

Secondly,  that  a  lineall  warrantie  doth  not  binde  the  right  of  an  15  £.  3.'  Oart. 

eft&te  taile,  for  that  it  is  retrained  by  the  ftutute  of  donu  candi"  S7.    SO  £.3. 

tionaiibus,  ^^^\  59. 

Thir<ily,  that  a  lineall  warranty  and  aifets  is  a  harre   of  the  ^7  j^'|'|^ 

.  right  in  taile,  and  is  not  reflramed  (as  hath  beene  faid)  by  the  4^  j^^  3^ 

filidad.  ^  GarT.16.  Mioh. 

Fourthly,  that  a  coUaterall  warranty  made  by  a  collaterall  an-  38  E.  3.  Coram 

ceflor  of  the  donee,  doth  binde  the  right  of  an  ellate  taile,  albeit  J}*j^*^^*^*^ 

there  be  no  affets ;  and  the  realbn  thereof  is  upon  the  ftiitute  of  ^a^fe  45  Aff.  6 

donis  conditionalibus^  for  that  it  is  not  made  by  the  tenant  in  taile,  p).  Cnm.  554»' 

^e.  as  the  lineall  warrantie  is.  '  19  £.  4. 10. 

Vid,  Sea.  703. 747. 

To  this  may  be  added,  that  the  warranty  of  the  donee  in  taile,  (Moor  96.  «c- 
which  is  collaterall  to  the  donor,  or  to  him  in  remainder,  being  ^^'    Vangh. 
heire  to  him,  doth  binde  them  without  any  afleis.     For  though  the  SeeVaugh.364.) 
alienation  of  the  donee  after  iiTue  doth  not  barre  the  donor^  which 
lyas  the  mifchiefe  provided  for  by  the  ad,  yet  the  warranty  i^cing 
ei^llaterall  doth  harre  both  of  them;  for  the  aCl  rellraineth  not 
that  warranty,  but  it  remaineth  at  the  common  law,  ah  Littleton 
after  faith :  and  in  like  manner  the  warranty  of  the  donee  doth 
barre  Jiim  in  the  remainder. 

"  Ajfets^  (id  eft)  quod  tantundem  valet,"  fufficient  by  difcent.  FIcta  lib.  t,  e». 

Note,  aifets  requifite  to  make  a  lineall  warranty  a  barre  muft  65.  Briiton  i85. 
have  fix  qualities.     Firft  it  muft  be  afl'ets  (that  is)  of  equall  value  ^I^^'^^'^ 
or  more  at  the  time  of  the  difcent.     Secondly,  it  muft  be  of  difcent,  j^fl-  ^ 
and  not  by  pyrchafe  or  gift.    Thirdly,  as  X/Z^/c/o/i  here  faith,  it  43E.S.  p. 
muft  be  affets  in  fee  fimple,  and  nut  in  taile,  or  for  another  man's  7  H.  6. 3. 
life.     Fourthly,  it  muft  defcend  to  him  as  heire  to  the  fame  an-  ?^?*,f*??" 
ceftor  that  maide  the  warranty,  as  Littleton  alfo  here  faith.  Fifthly,  77^75^   * . 
it  muft  be  of  lands  or  tenements,  or  rents,  or  fervices  valuable, 
or  other  profits  iifuing  out  of  lands  or  tenements,  and  not  per-  24  £.'3. 47. 
fonall  inheritances,  as  aimuities  and  the  like.     Sixthly,  it  muft 
be  in  ftate  or  intereft,  and  not  'u\  ufe  or  right  of  aflions  or  rights  of  (^  R<?p-  56.) 
entry,  for  they  arc  no  siflets  until  they  be  brought  into  potVeffion.    [a]  31 E.  3. 
[a]  But  if  a  r^nt  in  fee  fimple  ifTuing  out  of  the  land  of  the  heire  Aff.  5.  13  E.  3. 
defcend  unto  him  whereby  it  is  extihcl,  yet  this  is  aflets,  and  to  I^ccoverhr  in 
this  purpofe  hath  in  judgement  of  law  a  coiitinuancc.  Lib"  3.  fol.  31. 

[o]  A  feigniory  in  fee  almoigne  is  no  aflets,  hecaufe  it  is  not  Butler acBakeri 
valuable,  and  therefore  not  to  be  extended  j  and  fo  it  feemeth  of  cafe, 
a  feigniory  of  homage  and  fealty.     But  an  advowfon  is  aflets,   W  .*'*  ^-  ^• 
whereof  [cj  Flcta  faith ;  Item  de  eccleftis  quce  ad  donatidnem  domini  ^'J^J^  jc^-j. 
pertinent  quot/unt,  tt  qudi,  it  Ubiytt'  quantum  vuhat  qM  liber  ecckfia  [c]  Flctt,  lib.  6. 

ftr  cBp.65. 


Lib-  3.  Cap.  13.         Of  Wafrantie. 


Sea.  713,  714. 


Brittonfo!.ld5.  per  annitm  ficundum  veram  ipfius  afiimationcm^  et  pro  marcd  fMvi 

51^7  37°*"*'  ^xtendatur,  vtji  eaetefia  centum  marau  valeat  per  annum,  ad  centum 

S«H.6.fi.       folidoi  extendatur  advocatio  per  dnnum.  (i)  And  herewith  agrmh 

33  E.  X  Briiton,  and  others  have  reckoned  a  (hilling  in  the  pound ;  and 

0«rr.  102.         Brit  ion  addeth  further,  me$^  la  advoxcfon  duiji  e/tre  vtndue,  adonqm 

Ji-r/  le  reafonable  price  fohnque  k  Tahe  en  mn  an  a  eel  extent, 

NVherein  it  is  to  be  obferved,  that  antiquitie  did  ever  reckon  by 

markes. 


Sea.  713. 


TT'EMf  fiterrefoitdonea  un  home 
et  a  lt$  ieires  aefon  corps  en^end* 
reSf  le  quel  prenlfeme,  et  ont  ijjuejils 
enter  eux,  et  It  baron  difconttnua  le 
taile  eti  tee  et  devif^  et  puis  la  feme 
releffa  tu  difcontinuee  en  fee  ove  gar- 
rantie,  8fe.  et  momji,  et  le  garrantie 
Jifcendijl  a  lejits^  ceo  e/i  un  collateral 
garrantie* 


A  LSO,  if  land  begiTen  to  a  man, 
-^^  and  to  the  heires  of  his  bodie 
begotten,  who  taketh  wife,  and  have 
iflue  a  fon  betweene  theoiy  and  the 
hufband  difcontinues  the  taile  in  fee 
and  dieth,  and  after  the  v/ife  relcaf- 
eth  to  the  difcontinuee  in  fee  with 
warrantie,  &c.  and  dieth,  and  tbc 
warranty  defcends  to  the  fon,  tbii 
is  a  coHateraii  warrantie. 


n^HIS  cafe  ftandeth  upon  the  fame  reafon  that  divers  other  for- 
merly put  by  oar  author  doe,  viz.  that  becaufe  the  beire  claim- 
eth  only  from  the  father  per /orwiiiw  doniy  and  nothing  from  tU 
wife^  that  therefore  the  warrantie  of  the  wife  is  collaterall,  and 
th€  warrantie  made  by  any  anceftor  male  or  female  of  the  iril« 
buideth ;  and  here  the  warrantie  defcendeth  after  the  difcent  of  tJie 
right. 


<9Bep.  149.  ft.    Ant.  187.  a.) 


Sea.  714. 


[375.  a.] 


yl^E 5  Ji  tenements  foyent  dones  a  T>  U  T  if  lands  be  given  to  the  huf- 

'^^^  le  baron  et  a  fa  feme,  et  a  les  ^^  band  and  wife^and  tQ  the  heires 

heires  de  lour  deux  corps  engendres,  .of  their  two  bodies  begotten^  who 

queux  ont  ifjueJitSjetle  baron  dif con-  have  ilTue  a  fon,  and  tbe  hu(band 

tinua  le  taile  et  moru/l,  et  puis  la  feme  difcontinue  tbe  taile  and  dieth,  and 

releffa  ove  Mrrantte  et  moruji,  ceft^  after  tbe  wife  releafe  witii  wurran- 

garrantie  n  e/ifotfque  un  lineal  gar^  tie  and  dieth^  this  warrantie  is  but 


rantie  a  le  jits;  car  lefits  ne  Jerra 
harre  en  ceocas  de  fuerfon  breve  tic 
formedon,  finon  que  il  ad  aJJ'etsper 
fiifcent  enfee  Ample  per  fa  mere,  pur 
ceo  que  lour  iji'ue  en  brief e  de  forme- 
don  eotient  conveyer  a  luy  le  droit 
come  heire  ^fon  pereet  afamerede  formedon  ought  to  convey  to  him 
lour  *  deux  corps  engendres  per  forme    the  right  as  beire  to  I^ia  father  and 

del  ipotbe? 


a  lineal!  warranty  to  the  fon;  for 
the  fonne  ihall  not  be  barred  in 
this  cafe  tofue  his  writ  offon^edon, 
unlefle  that  hee  hath  aflets  by  dif- 
cent  in  fee  fimple  by  his  mother, 
becaufe  their  ilfue  in  tlie  writ  of 


f  dnx  not  in  L.  and  M  nor  Hoh* 
(s)  Bro^  AJettper  Difam  %t  contrs^ 


Lib.  3. 


Of  Warrantie. 


Sea.  715,  716* 


dd  done  ;  et  ijfint  en' del  cafe,  le  ear-  mother  of  their  two  bodies  beeottca 
rantie  de  le  pere  et  le  gurrantie  ae  la  perjhrmam  doiii ;  and  fo  in  this  cafe 
vtere  ne font  forfque  lineal  garrantie  the  warrantie  of  the  father  and  the 
alkeire,Sic.  warrantie  of  the  mother  are   but 

lineall  warrantie  to  the  heire,  &a. 

ERE  is  a  point  worthy  of  obfervation,  that  albeit  in  this  cafe  35 £.  3.  tit. 
the  iflue  in  taile  mud  clainie  as  heire  of  both  their  bodies,  yet  ^*'-  ^^* 
the  warrantie  of  either  of  them  is  Uneall  to  the  iffue ;  and  yet  the  (9  Holt  Abr. 
iiTue  cannot  claime  as  heire  to  either  of  diem  alone,  but  of  both.         7*1  •  Ant,  larA 

If  Liiids  be  given  <to  a  man  and  to  a  woman  unmarried,  and  the  ^^^^^v 
beires  of  their  two  bodies,  and  they  intemiarrie,  and  are  diiTeifed^ 
and  the  ho(band  releafe  with  warrantie,  the  wife  dieth,  the  hufband 
dieth,  albeit  the  donees  did  take  by  moities,  yet  the  warrantie  is 
lineall  for  the  whole,  becaufe,  as  our  author  here  faith,  the  iiTue 
muil  in  a  fonnedoti  convey  to  him  the  right  as  beire  to  his  father 
and  his  mother  of  their  two  bodies  engendred ;  and  therefore  it  is 
collaterall  for  no  pait. 


Sea.  715. 


F  T  nota,  que  en  chefeun  cat  ou 

home  dematula  tenements  en  fee 

taile  per  briefe  de  formcdoii,  /i  ajcun 

delifjue  en  le  taile  que  avoit  pofjejfion, 

ou  que  rCavoit  afcun  poffejiou,  fait 

un  garrantie,  Sfp,  Ji  celuy  que  Juiji 

le  briefe  de  formedon  puijjoit  per 

afciiHpoffibiiitiejperfnatter  quepuif- 

Joit  ejire  en  fait,  conveyer  a  luyy  per 

r^       ,  ^  wiy  celuy  que  Jijt  legarrantie 

to  75-  ^'Iptrfarme  del  done,  •  ceo  ejl 

un  lu\eal  garrantie,  et  nemy  colla- 

teraL 


0 


AND  note,  that  in  everie  cafe 
'^  where  a  man  demandeth  lands 
in  fee  taile  by  writ  of  formedon,  if 
any  of  riie  ilige  in  taile  that  hath 
poilcilion,  or  that  hath  not-poflef- 
lion,  make  a  wanantie,  &c.  if  hee 
which  fucth  the  writ  of  formedon 
might  by  any  poffibilitie,  by  matter 
which  might  be  en  fait,  convey  to 
him,  by  him  that  made  the  warran- 
tie performam  doni,  this  is  a  lineall 
warrantie,  and  not  collateral!. 


F  this  faiiicient  hath  beene  faid  before, y<<f  nunqu^m  nimis  dici^  35  R3. 
tur  quod  nunqtjLo^m  fatis  diKkur  ;  for  it  is  a  point  of  great  ufe  ^•'•^^ 
aud  cpxifequence. 


S?a.  716* 


<V«ugh.S77.)     (BRep.  5X.)    (Vaugh.  367.  377.) 


TTEM,  fi  home  a4  iffue  troxsfits, 
et  il  dona  terre  ^l  eigne  fits,  a  aver 
tt  tener  a  luy  ei  u  les  lieires  de  fan 
corps  engendres,  et  pur  default  de  tiel 
ijfue^  le  retuainderal  mufnesfits,  a  luy 
Hales  h^res  dejbn  eorpe  engendres, 
it  par  defa^lt  de  tiel  iffue  f  deimmln  r«, 

le 


ALSO,  if  a  man  hath  ifTue  three 
■*^  ibnnes,  and  givelh  laud  to  the 
eldeft  fonne,  to  have  and  to  hold  to 
him  and  to  the  hcires  of  his  bodie 
begotten,  and  for  default  of  fuch 
iflue,  the  remainder  to  the  middle 
fonncj^  to  him  ftad  to  the  beires  of 

his 


*  (iff*  added  L.  and  M.  and  Roh»  f  dd  muh^t  not  in  L.  and  M.  nor  RoK 


Lib.  3.  Cap.  13.        .Of  Warrantie. 

U  remainder  al  puifriefits,  et  lesheires 
dejon  corps  engenarea '^  en  ceji  cxis,  ft 
Vei^ne  X  difcorUmiui  letaile  enfue,  et 
oblige  I uy  eljcs  heyres  a  garruNtie, 
et  morujijhns  iflhCf  ceo  eji  wi  ro/fa^ 
feral garranlie  al  mnlncsjlt^^ etjhra 
barre  a  demaimder  mefine  la  terre per 

force  del  remainder ;  pur  ceo  (/ue  U 
remainder  eji  Jon  title,  et  Jon  eigne 

Jrere  eji  collateral  a  eel  title,  que 
commence  per  force  d^l  remainder. 
En  mejme  le  maner  eji,  Ji  le  mulnes 

fits  avoit  mefme  la  terre  per  force  del 
remainder,  vur  ceo  quefon  eigne  frer$ 
ne  Jijl  afcun  dijcoutinuuHce,  mes 
wiorufifans  ijjite  defon  corps,  et  pais 
le  mulnes  fait  un  difvontinwmce  ove 
garrantie,  Sfc,  et  morujljans  iffue,  ceo 
eft  UJ*  collateral  garrantie  a  te  puijhe 

Jits,  Et  auxtj  en cefi  caj'e,.fi  ajcun  de 
les  dits  Jits  foil  diOiifie,  et  le  pere  ^ue 

Jijh  le  done,  6^c'  relejfa  a  le  diffeijhr 
toutfon  droit  |  ove  garrantie,  %  ceo 
eft  un  collateral  garrantie  a  celta/Jits 

far  que  le  garrantie  dijcendijl,  caula 
qua  fupra, 


Sea.  717. 


his  bodie  begotten,  and  for  default 
of  fuch  iffue  of  the  middle  fomiL-, 
the  remainder  to  the  youngeft  ion, 
and  to  the  heires  of  his  bodie  begot- 
ten ;  in  this  cafe,  if  the  eldcft  dif- 
continue  the  taile  in  fde,  and  binde 
him  and  his  heires  to  warrantie,  and 
dieth  without  iflue,  this  is  acolla- 
teraii  warrantie  to  the  middle  loo, 
and  (hall  bo  a  bar  to  demand  tiit 
fume  land  by  force  of  the  remain- 
der;  for  that  the  reiii£under  is  his 
title,  and  his  elder  brother  is  colla- 
terall  to  this  title,  which  commen- 
ce tb  by  force  of  the  remainder.  In 
the  fame  manner  it  isj  if  the  middir 
fon  hath  the  fame  land  by  force  of 
the  remainder,  becauie  his  eldefi 
brother  made  no  difcontinuance, 
but  died  without  iflue  of  his  bodie, 
and  after  the  middle  make  a  diicun- 
tinuance  with  warrantie,  &c.  and 
dieth  without  iffue,  this  is  a  colia- 
terall  warrantie  to  the  youngeft  fon. 
And  alfo  in  this  cafe,  if  imy  of  the 
faid  fonnes  be  dilfeifed,   and  the 


father  that  made  the  gift,  &c.  re- 
leafeth  to  the  differfor  all  his  right  with  ws^rrantie,  this  is  a  collateral! 
warrantie  to  that  fon  upon  whom  the  warrantie  d|efcendeth,  cai^a 
quajupra* 


Se6l.  717. 


[376.  a-1 


17  T  fie  nota,  que  lou  home  que  eft 
'*^  collateral  a  le  title*  +  ^l  ceo  re~ 
leafs  ave  garrantie,  S^c.  ceo  eji  un  col- 
lateral  garrantie. 


A  N  P  fo  note,  tliat  where  a  man 
•^^  tliat  is  collateral!  to  the  title,  aiid 
releal'eth  this  with  warrantie,  Sc 
this  is  a  collateral!  warrantie. 


Oarr.  101. 
\u  Seet.  704. 


XJERE  itappe^reth  that  it  is  not  adjudged  in  law  a  collaterall 
warrantie  in  refpeft  of  the  bloud,  tor  the  warrantie  may  b« 
collateral!,  albeit  the  bloud  be  lineall ;  and  the  warrantie  iOH>'  ■'^ 
lineall,  alheit  the  bloud  be  collateral!,  as  hath  beene  faid.  But  it  i^ 
in  law  deemed  a  collaterall  warrantie,  in  refpeft  that  he  that  raak- 
cth  the  warrantie  is  colfaterall  to  the  title  of  him  upon  w^iom  the 
v^arrantic  doth  fall ;  as  by  the  example  which  Littleton  hero  puttelbj 
and  by  that  which  bath  beeine  formerly  (aid,  is  manifsft. 


t  /ix  adciffi  L.  and  M.  and  R<^ 
%  QTc.  adde4l«..andM  and  Ro|^ 


9  &c.  addtd  I.,  and  M.  and  Roh. 
^  ^r.  added  ]^  and  M*  and  l^olu 
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4. 

TTHMy  fi  pier  dona  terre  a  fon  ALSO,  if  a  father  giveth  land  to 
eigne JitSt  a  aver  et  tener  a  luy  et  "^  his  eldeft  Ibn,  to  have  and  to 
ff  ks  heires  males  defo):  corps  engen^  hold  to  him  and  to  the  heircs  males 
drcSf  le  remaiftder  a  lefecoiuljits,  S^c.  of  his  body  begotten,  the  remainder 
Ji  Veigne  Jits  alienajl  en  fee  ovejque  to  the  fccond  Ibnne,  &,c.  if  the  eldeft 
garrantie,  i^c.  et  ad  ijjhefefna/e,  et  ibnne  alieneth  in  fee  with  warranty, 
moruji  Jims  ijjue  male,  ceo  i/e/i  pas  &c.  and  hath  iflu^  female,  and  dieth 
colluterall  garrantie  al  fecond  Jits,  without  iffue  male,  this  is  no  colla- 
t  car  il  nef^rra  barre  defon  atiion  terall  warranty  to  the  fecond  fon» 
de  formedon  en  le  remainaer,  pur  ceo  for  he  (hall  not  bee  barred  of  hid 
que  le  garrantie  difcendiji  aljile  del  a6lion  of formedon  in  the  remainder, 
iignejits,  et  nemy  al  fecond  Jits :  car  becaufe  the  warranty  defcended  to 
chcfcun  garrantie  que  difcendiji,  dif  the  daughter  of  the  elder  fon,  and 
xendijl  a  celuif  que  eji  heire  a  luy  que  'not  to  the  fecond  fonne  :  for  every 
Jijl  le  garrantie^  per  le  common  ley,   *   warrantie  which  defcends,  dofcend* 

eth  to  him  that  is  heire  to  him  who 
made  the  warrantie,  by  the  common 
law. 

IT  ERE  is  rehcarfed  a  maxime  of  the  common  law,  that^very  ^^''^- ^^^'^;, 
warrantie  doth  defcend  upon  him  that  is  heire  to  him  that  ^^*  ^^'  ^*^» 
iriLide  the  warrantie,  by  the  cohrimon  law,  as  by  this  example  it  (Ant.  3'?9. ». 
appeareth. .  Cro.  tli^.  72.) 

* 
"  A  celui/  qite  ejl  heire  d  hfy  que  JiJt  le  garrantie  per  Ic  common 
**  lej/jSfC*'    llercupon  many  things  worthy  to  be  knowne  are  to  be 
underftopd. 

[a]  Fiifi,  that  if  a  man  infeoffcth  another  of  an  Acre  of  ground  [«]  40  E.  5. 14, 
with  warrantie,  and  hath  ifl'ue  two  fons,  and  dieth  feifed  of  another 

acre  of  land,  of  the  nature  of  burrough  Englilh,  the  feoffee  is  im-  (Mod.  Rep.  9C. 
pleaded,  dbcit  the  wajrrantie  defcendeth  pnely  upon  the  eldeft  2  Cro.  218. 
ibnne,  yet  may  he  vouch  them  both  ;  the  one  as«heire  to'  the  war- 
rantie, and  the  other  as  heire  to  the  land :  for  if  he  (hould  vouch 
tlie  eldeft  fon  only,  then  fhould  he  not  have  the  fruit  of  his  war- 
ranty, viz.  a  recoverie  in  value  ;  the  youngpft  fon  only  he  Ctinnot 
Vouch,  becaufe  he  is  not  heire  at  the  common  Liw,  upon  whom  the 
warrantie  defcendeth.(i) 

[b]  So  it  is  of  heires  in  gavelkind,  the  eldeft  may  bee  vouched   [h]  9^  E.  4.  10. 


[c] 

ed  alone  in  l>oth  thefe  cafes,  at  the  election  of  the  tenant :  etjic  de  :iB  E.  3.  y«. 
Jmilihus,    [rf]  In  the  fame  manner  if  a  man  dieth  (eifed  of  cerlaine   (Hob.  s*5.) 
lands  in  fee,  having  ifliie  a  fonne  and  a^^aughter  by  one  venter,  and  \f^  ^?  ^^^' 
a  fonue  by  another,  the  eldeft  fonne  entreth  and  dieth,  the  hmd  35  h^  g'  j*^, 

defcends 

t  r/tr  il  mferra  ham-^nt  luy  Udtra^  L.  and  M.  and  Roh^ 

•  '^  '  -      \.y:  '  \'\    M  AIT.  41.   4E.  3  55.    «•.  £  3  +(j.   31  E  3. 35 


.»■-••> 
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defccads  to  the  fiiter  ;  in  this  cafe  the  wammtie  defcendeth  onthf 
foime,  and  he  may  be  vouched  as  heire,  and  the  fifter,  as  beire  of  the 
land :  in  whicli  and  the  other  cale  of  bnrrough  Englifli,  the  fonu 
and  heire  by  the  common  law  having  nothing  by  difcent,  the  whole 
lofle  of'the  recoverie  in  value  lieth  opon  the  heires  of  the  land, 
albeit  they  be  no  heires  to  the  warrantie.  Then  put  the  cafe  tha 
PL  Con.  515.     there  is  a  warrontie  paramount*  Who  (hall  deraigiie  that  wairaRtie  > 

and  to  whom  ihall  the  recompence  in  value  goe  ?  Some  kavt  faid, 
that  as  they  are  I'ouched  together,  io  (hall  tbey  avouch  over*  and 
that  the  recompence  in  value  ihall  enure  according  to  the  lo^Tc; 
and  that  the  efled  muil  purfue  the  caufe,  as  a  recoverie  in  valce 
by  a  warrantie  of  the  part  of  the  mother  fliall  goe  to  the  heire  oi 
the  part  of  the  mother,  &c. 
(SCratStt.)  Some  others  holdt  that  it  is  ag^inft  the  maxime  of  law,  that 

they  that  are  not  heires  to  the  warrantie  fliould  joyne  in  loucber, 
or  to  take  benefit  of  the  warrantie  which  defcended  not  to  tbem ; 
but  that  the  heire  at  the  common  law,  to  whom  the  warrantie 
defcended,  fliall  dcraigne  the  warrantie,  and  recover  in  value ;  and 
that  this  doth  Aand  with  th^  rule  of  the  common  law. 

Others  hold  the  contrurie,  and  that  this  fliould  l>e  both  agmd 

the  rule  of  law,  and  againfl  reufon  alfo ;  for  by  the  rule  of  lav 

W  irR«.  tit.    [c]  the  vouchee  /hall  never  fue  to  have  execution  in  value,  untili 

i^^^jj* '"       execution  be  fued  againft  him.    But  in  this  cafe  execution  caa 

i"e!  312  never  be  fued  againll  the  heire  at  the  common  law,  therefore  he 

33  E.  5.    *         cannot  fue  to  have  execution  over  in  value.    Secondly,  it  iboold 

Jadgm.  t*n.       be  agaiuft  reafon  that  the  heire  at  the  common  law  fliould  bavi 

14  E.3.  ib.  160.  totum  lucrum^  and  the  fpeciull  heires  totmn  damnum.    I  fjnde  in  our 

18  E  3  51         hookes  [/],  that  this  resfon  is  yeelded,  that  the   fpeciull  heire 

Ub.  i.  fol.  96.     ^^"1^  "<>'  he  vouched  only  ;  for  (fay  they)  if  the  fpeciall  heires 

Sheileye'acafe.    fhould  be  vouched  only,  then  could  not  they  deraigne  the  warnui- 

r^]  3«  £.  3.      tie  over;  which  fliould  be  mifchievous,  that  they  fliould  lofe  the 

Vouch.  94.         benefit  of  the  warrantie,  if  they  fliould  be  vouched  only.    But  if 

?P)owd*ll  B.     ^^  heire  at  the  common  law  were  vouched  with  tlieia,  (as  by  the 

JifttixeJ's  cafe.)  ^^^  he  ought)  all  might  be  faved ;  and  therefore  fludi^  well  this 

point  how  it  may  be  done. 
Qr]  Vide  PI.  [^]  \{  tenant  in  gene  rail  taile  be,  and  a  common  recoverie  is 

Js^nij^^s***'  hadagaind  him  and  his  wife,  where  his  wife  hath  nothing,  and 
10  Rep.  35.  ^^^y  ^(>uch,  and  have  jud<^emcnt  to  recover  in  value,  tenant  in  taile 
Br.  and  Stud,  dieth,  and  the  wife  furviveth  ;  for  that  the  iflue  in  taiie  liad  the 
41.  b.  8  Rep.  whole  loflc,  the  recompence  fliall  enure  wholly  to  him  ;  and  the 
^***!5wf?  ^"*'  ^^^*>  albeit  flie  was  partie  to  the  judgement,  ihall  have  nothing  in 
***•  ^  '^  the  recompence,  for  that  ihe  lofeth  nothing. 
[U  17  £.3. 59.  [h]  If  the  baflard  eigne  enter  and  take  the  profits,  heHiallU 
Y^  ^'h^'no  vouched  only,  and  not  the  bollard  and  tlie  mulicr ;  becaufe  the 
5fi£.  3  baflard  is  in  appearance  heire,  and  fl\uli  not  diiable  himfclfc. 

Vouch.  94.  U]  If  ^  ^a^  he  feifed  of  lands  iti  gavelkindu,  a;)d  hath  iiitK 

5  H.  7.  s.  three  fonnes,  and  by  obligation  bindeth  himfelfe  and  his  heires  and 

'IQ  11 U.  7. 19.  dieth,  an  a^ion  of  debt  ihall  be  maintainable  againllall  the  three 
lil  I'l^f'r  fonnes,  for  the   hei/e  is  nul  cliurgeable  uulefle  he  hath  lauds  bj 

Dy.5El.i38.      ailcent. 

(Moor  74.)  W  So  if  a  mrin  be  feifed  of  land  on  the  part  of  his  mother, 

[/rj  liH.7.1f.  and  binde   himfelfe  and  his  heires  by  obligation^  and  dieth.  an 

(«Cro.  C^.b.      nation  of  debt  fliiill  lie  againfl  the  heire  on  t!ie  p.uitof  the  mother, 

1  Sideit    ^thout  n:\n))ng  gf  the  heire  at  the  conmtoa  law.     And  fo  nolc  a 

divcjiiti 
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Of  Warrantie. 


Sea.  719. 


diveifitie  betw^ene  a  peribnall  lien  of  a  bond,  and  a  real!  lien  of  a  ^38. 272. 410. 
warrantie.  **<*•  **^) 


Sea. '719. 


*  ?^0  TAy  fi  terre  foit  done  a  un 
^  ^  fiome,  et  a  les  neires  males  de 
fan  corps  engendres,  et  pur  default  de 
tieliffiie,  le  remainder  ent  afes  heires 
fenuttesdefoH  corps  en^endres^  etpuis 
le  donee  en  le  taile  fait  feoff ment  en 
fee  orefque garrantie  accordant ^  et  ad 
iff'uejits  etjile  et  montjl^  eel  garraniie 
n^^Jiforfque  lineal  garrantie  a  lejits 
a  denuiunder  per  bnefe  de  forniedon 
en  le  difccnder ;  et  auxy  il  n^ejiforf" 


'M'OTE,  if  land  bee  given  to  a 
•^^  man,  and  to  the  heirs  males  of 
his  bodie  begotten,  and  for  default 
of  fuch  iflfac,  the  remainder  thereof 
to  his  heires  females  of  his  body  be- 
gotten, and  after  the  donee  m  tayle 
maketh  a  feoflfement  in  fee  with 
warrantie  accordinglyiand  hath  iflue 
a  fon  and  a  daughter  and  dieth,  this 
warrantie  is  but  a  lioeall  warrantie 
to  the  ibnne  to  demand  by  a  writ  of 


que  lineaU  a  le  file^  a  demaunder  formedon  in  the  difcender  \  and  alfo 

mef/ne  la  terre  per  briefede  fovmedon  it  is  but  lineaU  to  the  daughter,  to 

en  le  remainder, /i/ion  tyrere  rfma/?  demand  the  fame  land   by  UTit  of 

Jans  iffue  male,  pur  ceo  que  el  daime  formedon  in  the  remay nder,  tml^e 

come  heire female  de  la  corps  fon  pere  the  brother  dieth  without  iflue  male, 

engendres.     Mes  en  ceji  cas,  fi  fon  becaafe  fliee  claymetfa  as  heire  fe- 

frere  en  fa  vie  releafd/l  al  difconti^  male  of  the  bodie  of  her  father  in- 

nuee^  tfc.  ove  garrafttie,  8fc,  et  puis  gendi-ed.    But  in  this  cafe,  if  her 

morufi  fanm  iffue,  ceo  eji  un  collate-  brother  in  his  life  releafe  to  the  dtf- 


ral  garrantie  a  lefile,  pur  ceo  que  el 
nepoit  conveyer  a  Iny  le  droit  que  el 
ad  per  force  de  le  remat/nder  per  of 
cutt  meane  de  difcent  per  fon  frere, 
+  pur  ceo  j,  que  le  frere  efi  collateral 
a  le  title  fafoer,  et  pur  ceo  fon  gar* 
rantie  eft  collateral,  6^c. 


cootinuee,'.  See.  with  warrantie,,  Sec. 
and  after  dieth  without  iflue,  this  is 
a  collaterail  warranty  to  the  daugh-. 
ter,  becaufe  Ihee  cannot  convey  to 
her  the  right  which  fliee  hath  by 
force  of  the  remainder  by  any 
meanes  of  difcent  by  her  brother, 
for  jthat  the  brother  is  cbllaterall  to 
the  title  of  his  fifter,  and  thciefore  his  warranty  is  collateratl,  &c. 


UERE  it  appeareth,  that  [^wbenfoever  the  ancellor  taketh 
any  eftate  of  freehold,  a  Hmitation  afler  iu  the  fame  convey- 
ance to  any  of  his  heires,  are  words  of  limitation,  and  not  of  pur- 
chafe,  albeit  in  words  it  be  limited  by  way  of  temaindor ;  (i)  and 
tlierefore  here  the  remainder,  to  the  heire»  females,  vefteth  in  the 
0^^   1  tenant  in  taile  himfelfe.  And  It  is  good  to  bee  knowne,  that 
^ '  /  *  ^*  J  for  learning  fake,  and  to  find  out  the  reafon  of ,  tfae  law,  thefe 

limitations 


[Ofi4S.3.se. 

S7£.3.ag«l08. 
38  £.  3.  46. 
40  £.5.  9. 
37  H.  8.  Br. 
NoriDel&40. 
St  tit.  Do&tf  «t 
Rem.  61> 
(ATit.l7.l>.€f.b. 
SBoH.Abr.4ir. 


*  NotA'^ltim,  L.  an^  M.  and  Rob. 

'\  fimm-^fi  fwy  L.  and  M.  Roh.  Pinfon, 
Redman,  andMSS.  Tbis  reading,  which 
^nateriaUy  altera  the  fenfe  of  the  above  ptf- 
f^ge  of  Littleton,  was  much  relied  on  by 
lord  Vau^han  as  above  cited,  and  ts  alfo 
accordingly  confirmed  by  edit.  1577»  by  R. 


Tottcl;  X594,  by  C  yctfweirt;  and  by 
that  of  X639.  It  is  however  obfervable, 
that  the  ^ext  ttood  as  abof  e  in  the  firft  editioa 
of  Coke  upon  Littleton  i6a8,  and  in  all  the 
editions  to  the  9th  incluflve. 

4.  €t  added  L.  and  M.  and  Roh. 

}  qut  not  in  L«  and  M.  oor  Roh. 


<i)  fSce  Note  319.] 


Lib.  3,  Cap.  1 3.  Of  Warrantic.  Se€k.  720. 

)  Roll.  Ahr.  limitations  to  the  heires  males  of  the  bodie,  and  after  to  the  heira 
W^  628.)  females  of  the  bodle  may  be  put :  but  it  is  daqgerous  to  ufe  them  in 

at  H  6^.s  14  ^conveyances,  for  great  inconveniences  may  arife  thenipon;  for  if 
Sa  H.  6,  D«vir.  ^uch  ^  tenant  in  tayle  hath  ifTue  divers  fons,  and  they  have  iifoe  divers 
18,  Statham.  daughters,  andlikewife  if  tenant  in  tayle  hath  iifue  divers  dough- 
Beviie  PI.  Cora,  ters,  and  each  of  theip  hath  iflue  fonnes,  none  of  the  daughters  of 
Vd  U  t^^  *^  the  fons,  nor  the  fonnes  of  the  daughters,  ftiall  ever  inherite  to 
Xail'e  Se£U  34*  either  of  the  faid  eflates  tayle :  and  fo  it  is  of  the  iflues  of  the 
^  h!  8.  Br.  *  iflues,  for  that  (as  hath  been^  faid)  the  iflues  inheritable  mull  make 
^oe  &  rem.  61.  their  clay  me  ey  ther  onely  by  males,  or  onely  by  females,  fo  as  the 
*  Vi*  **°^™'  ^'  females  of  the  males,  or  males  of  the  females,  are  wholly  excluded 
f/ipu  t5.  a  b  ^  ^"  ^^^  inheritable  to  eyther  of  the  faid  eftates  tayle  :  but  whe.'ie: 
< VftMgh.  368.  g.  ^^^  ^^^  limitation  is  to  the  heires  males,  let  the- limitation  be,  for 
$76.  default  of  fuch  iflfue,  to  the  heires  of  the  bodie  of  the  donee,  acd 

Aon  374.  a.)      then  all  Xhe  iffues,  be  they  females  of  males,  or  males  of  fema|es,  are 

inheritable. 

If  a  man  give  lands  to  a  man,  to  have  and  to  hold  to  him  and  the 
heires  males  of  his  bodie,  and  to  him  and  to  the  heires  females  of  bis 
lH\die«  the  eilate  to  the  lieires  females  is  in  remaynder,  and  the 
daughters  Uiall  not  inherite  ajiy  part,  fo  long  as  there  is  ifliie  male ; 
for  the  eftate^  to  the  heires  males  is  firft  limited,  and  ihall  be  (nit 
ferved ;  and  it  is  as  much  to  fay,  and  after  to  the  heires  females, 
and  males  in  conflrudion  of  law  are  to  be  preferred. 


Sea.  720,  [377.  b.; 

(9  Erp.  127.)    (Plowd.  403.  a.) 

TT^M,  jeo^  ay  oye  dire^  qde  en  A  LSO,  I  have  heard  fay,  tliatia 
"•  temps  le  roy  Richard  lefecondy  il  the  time  of  king  HicAdrd  the 

y  fui(  un  jujiice  del  common  banke^  f^pcondy  there  was  a  juftice  of  tlie 

demurrant  en  Kent,  appel  Kichel,  common  place,  dwelling  ia  Katt^ 

JmeavoU  ijjlie  divers  Jits,  etjon  entent  called  llichel,  who  had  ilTue  divers 

iiitf  que  Jon  eigne  Jits  averoit  cer-  fonnes,  and  his  intent  was,  that  his 
tfli^e  terras  et  tenements  a  liti/,  eta^  eldeft  ibnne  ihould  have  certaine 

les  heires  de  jqn  corps  engendres ;  et  lands  and  tenements  to  him,  and  to 

pur  default  aiffke,  le  remainder  a  le  the  heires  of  his  bodie  begotten  j 

fecQiidJits,  S^c.  ei  ijjint  a  le  tiercejits,  and  for  default  of  iflue,  the  remain- 

4rc.  et  pur  ceo  que  il  voile  que  nul  de  cler  to  the  fecond  fonne,  &c.  and  fo 

Jisjits  alieneroii,  oujhroit  garrantie  to  the  third  fonne,  &c.  and  becaiife 

'  pur  barrer  ou  leder  lea  auters  queux  h^  w^ould    that  none  of  his  fons 

J'erront  en  le  remainder,  6;c.  H  Jiji  ftiould  olien,  or  make  warrantie  to 

fairetielindenture a  tiel effect ^cejiaf"  bar  or  hurt  the  otbf^rs  that  lliould 

cavoir,  que  Ics  terres  et  tenements  be  in  the  remainder,  8ce.  he  caufeth 

fueront  clones  a  Jon.  eigne  fits  fur  tiet  an  indenture  to  be  made  to  this  ef- 

eOnditio?i,  que jiTeigrie Jits  a/iena  en  fc£if  viz.  that  the  lands  and  tene- 

fee,"oH  enjee  taile,  §c,  ouJiMjiun  de  ments  were  given  to  bis  leldelt  fon 

fesjits  alienajlj  ifc,  que  adonque  lour  upon  fuch  condition,    that  if  the 

ejiate  ce{jera  et  Jerroit  void,  et  que  elded  fon  alien  in  fee,  or' in  fee  taile, 

adonque  mejmestes  terres  et  tenements  Sec.  or  if  any  of  his  fons  alien,  &c. 

immediate  remaindront  a  le  fecond  that  then  their  eftate  Ihould  cea/e 

Jits,  et  a  les  heires  defon  corps  engcn^  and  be  void,  and  that  then  the  fame 

ares,  land* 
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) 


dres,  *etfic  ultra,  le  remainder  ds  lands  atid  tenements  immediately 
outers  de  fesfits,  et  livery  de  feifin  fliould  remain  to  the  fecond  fon, 
fuit  fait  accQrdant,  and  to  the  heires  of  his  body  be- 

gotten, et  fie  ultra  J  the  remainder  to 
his  other  fonhes,  and  livery  of  feifin  was  made  accordingly, 

"  JEO  ay  oye  dire,  Sfc''    Thofe  things  that  one  hath  by  credible  .21  H.  6.  f.  S3, 
hearefay,  by  the  example  of  our  author,  are  worthy  of  obl'er-  J-  ^*  ^j^^f*  b. 
vation.^    This  invention,  devifed  by  juftice  Richel  in  the  reigne  of  ^Jji^^Ye^ 
}s\nB^Richard  the  fecond,  who  was  an  Irifhman  borne,  and  the  like  ^afe. 
by  Thimin^,  chiefe-jiiftice  in  the  reigne  of  Henry  Xht  fourth^  Were       j.      -. 
both  full  of  imperfeoious  ;  for  Nihil  Jimul  inventuM  ejt  et  perfpftum,  ^       ^' 
and  Sape  viatorem  nova  non  vetus  orbita  falUt :    and  therefore 
new  inventions  in  afliirances  are  dangerous.     And  hereby  it  may  < 
appeare,  that  it  is  not  fafe  for  any  man  (be  he  never  fo  learned)  to 
be  of  counfell  with  himfelfe  in  his  owne  cafe,  but  to  take  advice  pf 
other  great  and  learned  men. 

Jfoii  profunt  dominii  qwe  profunt  omnibus^  driet. 

And  the  rcafon  hereof  is,  in /no  qui/que  negotio  hebetior  efi,  qudm  in 
ulima, 

[m]  Axkd  the  fame  judge,  in  his  owne  name,  Sec.  brought  an  [m]«K.4.f.ti. 
afhon  upon  his  cafe  againfl  others,  an'd  obtained  a  verdid  fo  as  the  in  Adtion  far 
right  of  the  canfe  was  tried  on  his  flde ;  yet  for  that  upon  his  owne  '^  ^*^<^ 
ihewing  in  his  count  the  adion  did  not  lye,  ex  qffen/u  omnium  jnf" 
ticianoruKn  prctter  qutreniem  Riehely  judgement  was  given  againft 
bim :  but  let  us  now  leave  this  judge  for  exampit  to  others,  and  let 
us  return  to  our  author. 


[378^  a.] 

JifE  S  il  femble  per  reafouj  que 
touts  tielx  remainders  en  la 
forme  avantditfont  voides  et  de  nul 
value,  et  ceo  pur  trois  caufes.  Un 
cauj'e  efij  pur  ceo  que  chefcun  remain- 
der que  commence  per  unfait,  il  co- 
vient  que  le  remainder  f oil  en  luy  a 
Jwe  le  remainder  efi  tayfe  per  force  de 
mej'me  lefait,  avantliveriede  feifin  eji 
fatt  a  luy  que  atera  le  franktene^ 
Tnent\  car  en  tiel  cafe  le  nejfance  et  le 
efire  de  le  remainder  ejl  per  le  liven/ 
de  feifin  a  celuy  que  avera  lefrauk- 
tenement^  et  tiel  remainder  nefuit  al 
fecond  Jits  al  temps  de  livery  ae  feifin 
^  le^as  avantditj  4rc. 


Sea.  72 1 . 


T>  UT  it  feemeth  by  reafon,  that 
^^  all  fuch  remainders  in  the  forme 
afbrefaid  are  void  and  of  no  value, 
and  that  for  three  caufes.  One  canfe 
is,  for  that  every  remainder  which 
beginneth  by  a  deed,  it  behooveth 
that  the  remainder  be  in  him  to 
whom  the  remainder  is  entailed  by 
force  ©f  the  fame  deed,  before  the 
livery  of  fei (in  is  made  to  bim  which 
fhal  nave  the  freehold;  for  in  fuch 
cafe  the  growing  and  the  being  of 
the  remainder  is  by  the  livery  of  fei- 
fin to  him  that  fhall  have  the  free- 
hold, and  fuch  remainder  was  not 
to  the  fecond  fonne  at  the  time  of 
the  livery  of  feifin  in  the  cafe  afore- 
fiiid,  &c. 

HERE 

•«•  fur  mfme  cbndlt'mj  fiiHcet,  quiJSle  tenements  remaindroTtt  al  tier ee  fits;  4t  a  let 
fiantdfiis  aUenaJIt  fiff .  que  adtmquesfin  efiate  beires  de  fon  arf^  ef^endreJ,  added  L.  and 
^?^«>  ei  que  adonques  mefms  let  terres  et    Mt  and  Koh.    ' 


Vol.  II. 


G 


g 


Lib.  3,  Cap.  13.  Of  Warrantie.  Sec^.  78 1 . 

XJERE  our  authoar is  of  opiuion,  that  tbefe  remainden  in  the 
forme  aforeiaid,  are  void  and  of  no  value  for  three  caufes. 

(Plowd.  M.  a.  "  Un  cuufe  ffi,  4c/'    Here  hce  fettcth  downe  a  rule  conceming 

99.  m,    «Cro.  remainders,  viz.  every  rernuinder  which  commenceth  by  a  d«<l 

^^'^  ought  to  veil  in  him  to  whom  it  is  limited,  when  livery  of  feifin  is 

made  to  him  that  hath  the  p^u'ticular  eflate. 

rn]7R.f.  Firfty  LUtletoH  faith  by  deed,  [n]  becaufe  if  lands  bee  granted 

^A     ^"k  \  ^'^^  rendred  by  fine  for  lite,  the  remainder  in  taile,  the  remainder 

(Ant.  SM.  0.)  -^  £^g^  ^^^^  ^f  ^1^^^*^  remainders  are  iu  them  iu  the  remainder,  untill 

the  particular  eftate  be  executed. 
(Cro.Eltz.360.)       Secondly,  that  the  remainder  bee  in  him,  &c.  at  the  time  of  tlie 

livery.    I'his  is  regularly  true,  but  yet  it  hath  divers  exceptions. 

a  TLqH  Abr.       Firfl,  nnlefle.  the  perfon  that  is  to  take  the  remainder  be  not  in 

419.)  return  naturd\  [o]  as  if  a  leafe  for  life  be  made,  the  remainder  to 

W  p  "•  ^'        the  right  hcires  of  /.  S.  /.  6*.  being  then  alive,  it  fufficeth  that  tk 

ftVaUs  w!**^     inheritance  pafleth  prefently  out  of  the  leffour,  but  cannot  veil  in  tbi 

tr  E.  3. 87.        heire  of  /.  S.  for  that  living  bii  father  he  is  not  in  rerum  naiuri^ 

11 R.  i?.  for  fion  eft  harts  viveutut ;  fo  as  the  renviinder  is  good  op<Mi  this 

Detinue^  46.       contingent,  viz.  if  I.  S,  die  during  the  life  of  the  lelfee. 
9  H.  7.  13.  ^ . 

12  H.  7.  «7.  12  E.  4.  f,    f  1  H,  7. 11.     7  H.  4.  2,1.     11  H.  4.  74.     18  H.  6.  S. 

f7U.  8.  43.  38K.3.  S6.     30A(r.  47.    6  U.  2.  qu.  Jur.clam.  20.    (lRfp.94.) 

fp]  Pf.  Cora.  [p]  And  fo  it  is  if  a  man  make  a  leafe  lor  life  to  j4.  B.  :tnd 

folI*2.5^*2V**'    ^'  ^^  ^^  ^'  ^^"*^*^^  ^'  ^^^^  ^^^  remainder  to  B.  and  his  hcires. 

(^/rvp.  20         Here  is  another  e.xception  out  of  the  f:iid  rule ;  for  albeit  the  pedba 

S Rep. 57.  a.  b.)  he  certaioe,  yet  inafmuch  as  it  depends  upon  the  dying  of  jB.  before 

C.  the  remainder  cannot  veil  in  C.  prefcntly.    And  the  re;tfos  ot 

both  thefe  cafes  in  etfed  is,  becaufe  the  remainder  b  ta  coiit- 

ir\fnce  upon  limitation  of  time,   viz.  upon  the  poffibilitie  of  the 

*        death  of  one  man  beiore  another,  which  is  a  common  poflibiUtie. 

A  man  lelteth  hmds   for  life  upon  condition  to  have  ^,  and 

(aR(Dp.73.}        warranteth  the  land  inJormdprtvdiM,  afterward  tlie  leflce  per- 

formeth  the  condition  whereby  the  klfce  hath  fee,  the  warranty 
fliall  e.xtend  and  increafe  according  to  the  ilate.  And  fo  it  is 
in  that  cafe  if  the  leilor  had  died  before  the  perfbnnance  of  the 
condition,  the  warrantie  (hall  rife  and  increafe  according  to  tbe 

(Hob.130,131.)  eftate,  and  yet  the  lellbr  himfelfe  was  never  bound  to  the  war- 
ranties but  it  hath  relation  irvtm  the  firiV  livery.  And  by  this  it 
appeareth  that  a  warranty  being  a  covenant  reail  execuUMry,  may 
extend  to  an  eftate  infuturoy  having  aa  ellate,  whereupon  it  may 
worke  in  the  beginning.  But  if  a  nran  grant  a  fe^aiorie  for  yeares, 
upon  condition  to  have  fee  with  a  warranty  injormdpnt^  \*in%  b  ' 
diddf  and  after  the  condition  is  performed,  this  (hall  not  Vol^*  'j 
extend  to  the  fee,  becaufe  the  firft  edate  was  but  for  yeares,  which 
was  not  capable  of  a  warranty.  And  fo  it  is,  if  a  man  make  a  leale 
for  yeares,  the  remainder  in  fee,  and  warrant  the  land  mforrndprx^ 
di^d,  he  in  the  remainder  camiot  take  benefit  of  the  warranty,  be- 
caufe he  is  not  partie  to  the  deed ;  and  immediately  he  cannot  take, 
if  he  were  partie  to  the  deed,  becaufe  he  is  named  after  the  habai' 
dum,  and  the  eftate  for  yeares  is  not  capable  of  a  warrantie.  And 
fo  it  is  if  land  be  given  to  A.  and  B.  fo  long  as  they  joyntly  together 
live,  the  remainder  to  the  right  heires  of  him  that  dieth  firtl,  and 
(i  B«p.  17.)       warrant  the  land  in  formd  prttdi&d ;  A,  dieth,  his  heire  fhall  have 

the  warrantie ;  and  yet  the  remainder  vefted  not  during  the  life  of 

A*  for 


Lib*  8. 
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A.  for  tb«  death  of  A.  muft  precede  the  remainder^  and  jet  fliall  the 
heire  of  ^.  have  the  land  by  difcent. 


Sea^  722* 


T  Efeeond  caufe  e^ffi  leprimerfits 
^^  alitna/l  Its  tentinents  enfet^  adon^ 
gues  eft  le  frankUntment  et  le  fee 
fimple  en  raUenee,  et  en  nul  auter; 
etfi  le  douQur  avoit  alcun  reverfion, 
per  tiel  alienation  le  reverfion  eft 
^^coniinue:  iUmques  coment  per  of- 
cun  rtafon  pok  ^  ceo  eftre  que  tiel  re- 
mutimder  c^mmencera  fen  tftre  etjbn 
neffance  immediate  apres  Hd  aliena^ 
Hon  fait  a  vn  e^range,  que  ad  per 
mefme  I* alienation  firanktenement  et 
fee  fimple^  S^cf  ht  auxyfi  tiel  re- 
mainder ferroit  bone^  adon^uespur- 
roit  il  en  terfur  Valienee,  lou  tl  n*  avoit 
afcun  meiTur  de  droit  avant  Valiena" 
tion,  queferra  inconvenient. 


•TrHE  fecoocfcaafe  is,  if  the  firil 
-*■  fonne  alien  the  tenements  in  fee, 
then  is  the  freehold  und  the  fee  fiiu- 
pie  in  the  alienee,  and  in  none  others 
and  if  the  donor  had  ^ny  reverfion, 
by  fuch  alienation  the  reverfion  is 
difcontinaed :  then  how  by  any  rea-^ 
fon  may  it  be,  that  fuch  remainder 
ihall  commence  his  being  and  his 
growing  immediately  after  fuch 
alienation  made  to  a  ftranger,  that 
hath  by  the  fame  alienation  a  free- 
hold and  fee  fimple,  &c.  ?  And  alfo 
if  fuch  remainder  fliould  bee  gooc^ 
then  might  hee  enter  upon  the  alie- 
nee, where  he  had  no  manner  of 
right  before  the  alienation,  which 
fliould  bee  uiconvenient* 


'^  QI  le  primer  Jits  alienafit  ^c."    By  the  alienation  of  the  donee 

^  two  things  are  wrought. 

Firft,  the  franktenemeut  and  fee  is  in  the  alienee. 

Secondly,  the  reverfion  is  devefted  oat  of  the  donor,    [g]  And  [q^  tl  H.  7,  it 
therefore  by  the  alienation  that  transferreth  the  freehold  and  fee  27  H.  8.  t4. 
fimple  to  the  alienee,  there  can  no  remainder  be  raifed  and  vefted 
in  the  fecond  fonne.  [r]  As  if  a  man  make  a  leafe  for  life  upon  [r]  611.  t.  quid 
condition  that  if  the  U^r  grant  over  the  reverfion,  that  tb^n  the  jaris  d«m.  «o. 
leiTee  ihall  have  fee;  if  the  lefibr  grant  the  reverfion  by  ^ae,  the  (Perk.Se6t.7t>9. 
kliee  ihall  not  have  fee ;  for  when  the  fine  transferreth  the  fee  to  p«^Jm^^' 
the  conufee,  it  ihould  be  abfurd,  and  repugnant  to  reafon,  th^t  the  piowd«  467.) 
fame  fine  ihould  worke  an  eilate  in  the  leflee;  for  one  alienation  Ar^amentuni 
caimot  veil  an  eftate  of  one  and  the  fame  land  to  two  feverall  per*  ^>  abfurdo. 
fous  at  one  tim^.  (^  ^-  ••  ■•) 

In  a  man's  owne  grant,  which  is  ever  taken  moil  forcibly  agun$ 
'kiinfelfe,  the  reafon  of  LittletoH  doth  hold ;  for  it  bath  beene  re-  ' 
Mv«d«by  the  juilices,  [g\  that  if  a  man  feifed  «f  an  advowioo  in  iee  f«]  fOH.-a. 
byliis  dieed  granteth  the  next  preiientation  to  *^.  and  before  the  ^mentmeati  al 
church  becommeth  void,  by  another  deed  grant  the  next  prefenta*  ^'jS^^'  ^* 
tion  of  the  fame  ehiirch  to  B.  the  fecond  grant  is  void,  for  A,  had  ^9  h'  l[      ^^' 
the  fame  granted  to  him  before ;  and  the  grantee  ihall  not  have  Dier  S5. 
the  fecond  avoydanee  by  conftru^tion,  to  have  th^  next  avoyds^«e  u  ifyu  saf« 
which  the  grantor  might  lawfully ^runt,  for  the  ^rantof  the  next  ^V^ 

avoydancjB  ^  ^^*  ^^ 

*  ci§  not  in  X**  and  M.  nor  Roh. 


.  3-  Cap.  13. 
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[f]  15H.  7.  7.    aroydaoce  doth  not  import  the  ftcood  preienutjoo.  [/]  Bat  if  a 
jy  E.  3.  YCidSk  ieifed  of  an  advowlon  ui  lec  i.iKe  wiic ;  now  b]r  ad  m  r^-ri   •  "j 

law  is  the  wife  intifleci  to  tbt?  tbinJ  pr«M'ent<itJuu,  if  the  huf-  '-•^'9*  J 
band  die  before.  The  buOiand  ^raiit  the  third  prefentation  to  an- 
other, the  hofband  die,  the  heiic  itiall  prefent  twice,  the  wife  flull 
have  the  third  prelentatiou,  uiui  the  grantee  the  iVmrth;  for  in  tbis 
cafe  it  fiiall  be  luken  tbe  thud  p«effntaCion,  which  he  might  lawfully 
grant :  and  fo  note  a  diverlitie  bttv^eene  a  title  by  ad  in  law  and  bj 
act  of  the  partie ;  tor  tlie  act  in  law  Ihall  worke'  no  prejudice  to  tbe 
grantee. 


l|oar.  imp,  154. 
(dCro.790, 
791.) 

(f  Cro.  691. 
cooUm  WiDch 
94.  •.  c. 
liob.  ViO. 
Ant  189.  •.) 


(Ant  tli.  b. 
S18.  a.) 


Vide  Sea.  87, 


"  Auxi  Ji  ticl  remainder ferrok  bone,  SfcJ*  The  force  of  this  ar- 
gument is,  that  feemg  tbe  eltate  of  tbe  alienee  (albeit  the  words 
of  the  condition  be,  that  the  ftate  (hould  ceafe  and  be  void)  beiog 
an  eftate  oi  inheritance  in  lands  or  tenements,  cannot  ceafe  or  be 
void  before  the  ftate  be  defeated  by  cntrie ;  then  tf  this  remainder 
Ihould  be  good,  then  muft  it  give  an  entrie  upon  tbe  alienee  to  him 
that  had  no  right  before,  which  fhnuld  be  againft  the  exprefle  rule 
of  law,  vie.  that  an  entrie  cannot  be  givaii  to  a  itranger  to  avoid  a 
voydable  ad,  as  before  hath  beeoe  laid  in  the  Chapter  of  Con- 
ditions. 

» 

"  Lcquei  firra  inconvenient.**  Here  note  three  things.  Firft, 
that  whatfoever  is  agaii\Jt  the  rule  of  law  i%  inconvenient.  Se- 
condly, that  an  argument  ab  inconvenient i  is  ftrong  to  prove  it  is 
againll  law,  as  often  hath  bcenc  olferved.  Thirdly,  that  new  in- 
ventions (though  of  a  learned  judge  in  liis  owne  profeffion)  are  full  of 
inconvenience,  Periculofum  cji  res  novas  ct  inu/Uatoit  inducers 

K'ufitus  vario9  res  novafemper  habet. 


Sea.  703. 


TA  tierce  caufe  eji,  quant  la  condi- 
tion  ejl  tie/,  aue  Ji  Veigne  Jits 
alienajl,  Sfc.  quejofi  ejiate  cefjera  ou 
ferroit  void,  ifc.  donques  0pres  tiel 
alienation,  S^c,  poit  le  donor  enter  per 
force  de  tiel  condition,  f  content  il 
femUe'j  etiffint  le  donor  ou/es  heircs 
en  tiel  cajedoient  pluii  toft  aver  la 
ierre  que  le  Jecond  Jits,  que  n*avoit 
afcun  droit  aevant  tul  alienation ;  ei 
t(/int  il  femble  que  tieh  remainders 
en  le  cas  avanditfont  voides.  { 


^PHE  third  caufe  is,  when  tbe 
^  condition  is  luch^  that  if  tbe  el- 
der fonne  alien,  fcc.  that  his  eftate 
ihall  ceafe  or  bee  void,&c.  tlien  after 
fuch  alienation,  8cc.  may  the  donor 
enter  hy  force  of  fuch  conditiooi 
as  it  feemeth;  and  fo  the  donor 
or  his  heires  in  fuch  cafe  ought 
fooner  to  have  the  land  than  the  fe* 
cond  fonne,  that  had  not  any  right 
before  I'uch  ahenation;  and  fo  it 
feemetli  that  fuch  remainders  in  the 
cafe  aforefayd  are  void. 


(lRep.48.62.  IT  ERE  it  is  to  bee  obfenred,  that  part  of  the  condition  that 

s^iie^^^m'  ^  prohibiteth  the  alienation  made  by  tenant  in  taile  is  good  in 

6  Rep.  40.  ^^^»  ^^^^  ^^^^  diftindion  as  hath  beene  before  faid  in  the  Chapter 

S  Rep.  50.  0^ 
Aot  884.  a.)  * 

t«fojiddidL.8iidM.aiidR9lu         t  «f<.  added  L.  uid  M.  aad  Rok 
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of  Conditions.     And  the  confeqnent  of  the  condition,  viz.  that  the 

lands  fliould  remaine  to  another,  &c.  is  void  in  law,  and  by  the 

opinion  oiLittlelon  the  donor  may  re-enter  for  the  condition  broken ; 

for  Utile  per  inutile  non  tiiiatur :  which  being  in  cafe  of  a  condition  (1  ItoU.  Abr. 

for  the  defeating  of  an  eftate,  is  worthy  of  oblervation*  *<^) 

And  it  is  to  bee  noted,  that  after  the  death  of  the  donor,  the 
condition  defcendeth  to  the  elded  fonne,  and  confequently  his  alie- 
nation doth  extinguifh  the  fame  for  ever;  wherein  the  weaknefle  (|0'Rep.4O.b.) 
of  this  invention  appeareth  :  and  therefore  Littleton  here  faith,  that 
it  feemeth  that  the  donor  may  re-enter,  and  fpeaketh  nothing  of 
his  beires.     A  man  hath  ilTue   two  fonnes,  and  maketh  a  gitt  in 
taile  to  the  eldeft,  the  remainder  in  fee  to  the  puifne,  upon  condi- 
tion, that  the  elded  diall  not  make  any  difcontinuance  with  war- 
rantie to  barre  him  in  the  remainder;  and  if  he  doth,  that  then 
the  puilht  fonne  and  his  heires  (hall  re-enter,  the  elded  make  a 
feoffment  in  fee  with  warrantie,  the  father  dieth,  the  elded  fonne 
dieth  without  idue,  the  puifne  may  enter ;  but  if  the  difcontinuance  • 
had  beenc  after  the  death  of  the  father,  the  puifne  could  not  have 
entred.     In  this  cafe  foure  points  are  to  be  obferved.     Fird,  as 
Littleton  here  faith,  the  enthe  for  the  breach  of  the  condition  it 
\'Xnc%    h  1  £^^^^  ^^  ^^^  father,  and  not  to  the  puifne  fonne.     Secondly,  (loRcp.  109.) 
L«579'  ^*J  that  by  the  death  of  the  father  the  condition  defcends  to  the  41  £.  3.  fol. 
elder  fonme,  and  is  but  fufpended,  and  is  revived  by  the  death  of  the 
elded  fonne  without  ilTue,  and  defcendeth  to  the  younged  fonne. 
Thirdly,   that  the  feodment  made  in  the  life  of  the  father  cannot  . Vid.  Sea.  44d. 
give  awaiy  a  condition  that  is  collaterall,  as  it  mny  doe  a  riglit. 
Fourthly,  that  a  warrantie  cannot  binde  a  title  of  entrie  for  a  condi- 
tion broken  (as  hath  beene  faid) ;  but  if  the  difcontinuance  had  (iO  Rep.  95.) 
beene  mt^ide  after  the  death  of<he  father,  it  had  extinct  the  condition: 
which  cufe  is  put  to  open  the  reafon  of  our  author's  opinion.  (1) 

In  thefe  lad  three  Sections  our  author  hath  taught  us  an  excellent 
point  of  learning,  that  when  any  innovation  or  new  invention  darts 
up,  to  trie  it  with  the  rules  of  the  common  law  (as  our  author  here 
hath  done) ;  for  thefe  be  true  touchdones  to  fever  the  pure  gold 
from  the  droffe  and  fophidications  of  novelties  and  new  inventions. 
And  by  this  example  you  may  perceive,  that  the  rule  of  the  old  (Plowd.4l5. 
comiqon  law  being  foundly  (as  our  author  hath  done)  applyed  to  ^^  ^^'  '^ 
fttch  novelties,  it  doth  utterly  crudi  them  and  bring  them  to  no- 
thing ;  and  conunonly  a  new  invention  doth  offend  againd  many 
rules  and  reafons  (as  here  it  appeareth)  of  the  common  law ;  and 
the  antient  judges  and  fages  of  the  law  have  ever  (as  it  appeareth 
[*]  in  our  bookes)  fupprelTed  innovations  and  novelties  in  the  begin-  [•]  31  E.  X 
ning,  as  foone  as  they  have  offered  to  creepe  up,  led  the  quiet  of  the  u«ger  delivei^ 
common  law  mifiht  be  didurbed :  and  fb  have  [a]  afts  of  parliament  ^^^5:  .^ 
done  the  like,  whereof  by  the  authorities  quoted  in  the  marsent,  ^g  £^  '^  ^' 
you  may  in  dead  of  many  others,  upon  this  eccafion  take  a  Tittle  2  h.  4.  tQ,  &c, 
tafte.    But  our  excellent  author,  in  all  his  three  bookes,^  hath  faid  [«]  1  E.  3. 
notlang  but  Es  veterum/tgnentium  ore  et  tnvre.  <^»P-  ^J-  *"*•  3. 

eap.ltfc6.    4H.4.ca.t.    11H.6.C.S3.    le  £<  4.  cap.  S»  &t. 

(1)  [See  Noff  3J0.J 
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Sea.  724. 


(tUtf99Lcap.S.) 

TTE  Mf  a  le  eomrnoti  lej/f  devani 

Veftatute  de  Gloocefter,  /i  tenant 

per  le  curtefie  ufi  alien  en  fee  ovefyue 

garrantie,  *  apresfon  deceafe  ceo  fait 

nn  barre  al  neire,  f  ficome  appiert 

per  lei  par  oh  de  tmefme  l*e/latate :  met 

fV  eft  remedifper  me/ me  t'eftatute^  que 

le  garrantie  de  le  tenant  per  le  cur^ 

iejte  nt^ferroit  nnf  bar  al  keire^  finon 

que  il  y  ad  a£ets  per  difrent  per  le 

tenant  per  le  curtefie;  car  decant  le 

dit  eftatute,  ceo  juit  un  collateral 

garrantie  al  heire^  pur  ceo  que  il  ne 

puijjbit  conveyer  afcun  title  de  difcent 

a  les  tenements  per  le  tenant  per  le 

curtefie^  mes  tantjolemeni  per  fa  mere, 

ou  outers  defes  anceftort  t ;  et  ceo  eft 

le  caufe  pur  que  ilfuit  couatertU  gar* 

rantie* 


A  LSO,  at  the  common  law,  be- 
'^  fore  the  ftatate  of  Ghucefier,  if 
tenant  by  the  curtefie  had  alU^neci  in 
fee  with  warranties  after  bis  deceafe 
this  w^as  a  banre  to  the  heire,  as  it 
appeureih  by  the  words  of  the  iame 
iUtute:  but  it  is  remedied  by  the 
lame  fiatnte,  that  the  warrantie  of 
tenant  by  the  cuneiie  (haU.bee  no 
barre  to*  the  heire,  unleffe  that  bee 
hath  affets  by  difcent  by  the  tenant 
by  the  curtefie;  for  before  the  favd 
ftatute,  this  was  a  collatenil  war« 
rantie  to  the  heire,  for  that  hec 
could  not  convey  any  title  of  difcent 
to  the  tenements  by  the  tenant  by 
the  curtefie,  but  only  by  his  mother, 
or  other  of  his  aoceltors ;  and  this  is 
the  caufe  why  it  was  a  coUatenl 
warrantie. 


Sea.   725. 


A/f^S  fi  *«»^  i$dieritf0r  prent 
-^'^  feme  J  lei  queux  out  %fa%  enter 
eux,  et  le  pier  aeviej  et  lefiti  entra  en 
la  terre,  et  endomafa  mere^  etptdi  le 
mere  alien  ceo  que  el  ad  en  fa  dower  ^ 
a  un  outer  en  fee  ove  garrantie  ac" 
cordantf  et  puis  moruft,  et  le  garrantie 
difcendift  a  le  Jits,  ore  le  fits  ferra 
barre  a  demauuder  mefme  la  terreper 
caufe  de  la  dit  garrantie;  pur  ceo 
que  tiel  collater^  garrantie  de  te^ 
flaunt  en  dower  n*eft  pas  remedie  per 
afcan  eftatute.  Mefqie  la  ley  eft^  lou 
tenaunt  a  terme  de  vie  fait  un  aliena* 
tiun  ovefque  garrantie,  tfc,  et  moruji, 
et  le  garrantie  difcendift  a  cetuy  que 
avoit  le  reperfion  ou  le  remainder,  \ 
il^ferront  barresper  tiel  garrantie^. 

i 

reyerfioi^  or  the  remainder,  they 


•  aetwrd  added  L.  and  M.  and  R«ht 
^  tf  r.  added  L.  and  M.  ami  Itoh. 
;  V<t  aMe4  JL,  and  M,  «nd'||»li* 


T^UT  if  a  man  inheritor  taketh 
^^  wife,  who  have  iffue  a  fonne  be* 
tweene  them,  and  the  father  r^^^  ^i 
dieth,  and  the  ibune  entreth  1;^ 
into  the  land,  and  endow  his  motlier, 
and  after  the  mother  alieneth  thai 
which  (bee  hath  in  dower,  to  another 
in  fee  with  warrantie  accordant,  and 
after  dieth,  and  the  warrantie  dc- 
fcendeth  to  the  fonne,  now  the  fon 
ihdl  be  barred  to  demand  the  (ame 
land  by  caufe  of  the  fayd  warrantie; 
becauie  that  fuch  collateral!  warian- 
tie  of  tenaunt  in. , dower  is  not  le* 
medied  by  any  ftatute.  The  ftfflC 
law  is  it,  where  tenant  for  life  sai:* 
etb  an  alienation  with  warrantie, 
S^c.and  dieth,  ?^nd  the  warninty 
defcendeth  to  him  which  hath  th^ 
Oiall  be  l)arred  by  fuch  wairantJe- 

OF 


§  iftu  added  L.and  M.  and  ]tob, 
I  6fc.  added  L.  and  M.  and  Rob, 
4  yr,  aMid  I^.  and  M.  andR«h, 


Lib.  3.  Of  Warrant^.  Sea.  796. 

f)  F  this  and  IIm  fttl>fe(|ttent  Scaioa  Ibflkieftt  bath  btciM  iky^  (it  H.  r.  cap. 
^  before  in  this  Chapter,  8t6i.  697.  ^  Ant.  365.  k) 

*^N'e/^  pas  remediepera/cun^atute."    But  by  a  ftatutt  made 
fioce,  this  cafe  is  remedied,  as  you  fee  before,  Sed.  697. 

Sea.  72G. 


TTEM,  en  h  dit  cafe,  fi  iffintfult 
que  quant  le  tenant  en  doxcer  alie^ 
najty  J  c^c,  Jon  heirefuit  deinsaee, 
et  auxy  al  temps  am  le  garrantie  aif- 
cendiji  fur  lay  it  fuit  deins  age;  en 
ceji  cas  I'heire  poit  apra  enter  fur 
V alienee p  ment  contrifieani  legarran* 
tie  difcenUUft,  ifc.  pur  ceo  yue  nul 
lachefjefinra  adjudge  en  Vheire  deins 
age,  que  il  n'entra  pas  fur  l^alienee 
en  la  vie'  le  tenant  en  dower,  Mes  ft 
Fheire  fnit  deins  age  al  temps  del 
alienatifMn,  S^c.  et  puis  il  devient  al 
pteine  age  en  la  vie  de  la  tenant  en 
dower,  et  ifjint  ejieant  de  pleine  age 
il  tCentr^  pas  fur  I* alienee  en  la  vie 
de  le  temarU  en  dower,  et  puis  le  te^ 
rnunt  ea  dower  moru/i,  Sfc.  la  perad-- 
venture  Vkeire  ferra  barre  per  tiel 
garrantie;  pur  ceo  que  il  ferra  recie 
jafoUie^  que  il  ejieani  de  pteine  age  ne 
eiUra  pas  en  la  vie  de  le  tenaunt  en 
dower f  ofc* 


A  LSO,  in  the  cafe  aforefaid,  if  it 
"^^  were  fo  that  whea  the  tenant  in 
dower  aliened,  &c.  bis'heire  was 
within  age,  and  alfo  at  that  time  that 
the  warrantie  defcended  upon  him 
hee  was  within  age;  in  this  cafe  the 
heire  may  after  enter  upon  the  alie- 
nee, notwithilanding  tne  warrantie 
defcended,  8ic.  becaofe  no  lacheflTe 
flial  be  adjudged  in  the  heire  within 
a^,  that  hee  did  not  enter  upon  the 
alienee  in  the  life  of  tenant  in  dower. 
But  if  the  heire  were  witliin  age  at 
the  time  of  the  alienatioui  &c.  and 
after  he  commeth  to  full  age  in  the 
life  of  tenant  in  dower,  and  fo  being 
of  full  age  he  doth'  not  enter  upon 
the  alienee  in  the  life  of  tenant  in 
dower,  and  after  tlie  tenant  in 
doiver  dieth,  See.  there  peradveiiturc 
the  heire  (hall  bee  barred  by  fuch 
warrantie;  becaofe  it  ihall  bee  ac- 
counted his  folly,  that  he  being  of 
full  age  did  not  enter  in  the  life  of 
tenant  in  dower,  &c. 


TJERE  note  thia  diverfitie  :  if  the  heire  bee  within  age  at  the 
.  time  of  the  difcent  of  tbe  warrantie,  he  may  enter  and  avoyd 
the  eftate  either  within  age,  or  at  any  time  after  his  full  age  :  and 
IJUUion  faith  well,  that  the  infant  in  this  cafe  may  enter  upon  the 
alienee ;  for  if  be  bring  hii  adion  againft  him,  be  dial  be  barred 
by  this  warrantie,  fo  long  as  the  i^ate  whereunto  the  warrantie  is 
annexed  continue,  and  be  not  defeated  by  entrie  of  the  heire :  but 
if  bee  be  within  age  at  the  time  of  the  alienation  with  warrantie,  and 
become  of  fall  a^e  before  the  difcent  of  the^  warranty,  the  warranty 
fhal  barre  him  tor  ever.  Our  author  putteth  his  cafes  where  the 
entrie  of  the  infjiit  is  lawiiill ;  [a]^or  where  the  entrie  of  the  in- 
F'tSo  hi  ^^  ^^  notiibwiull  when  the  warrantie  defcendeth,  the  war- 
La  •  O*  J  ntntie  doth  bindle  die  in&nt,  as  well  as  a  man  of  full  age  ; 
and  the  reafon  thereof  is,  becoufe  the  flate  whereunto  the  warrantie 
was  annexed,  continueth  and  cannot  be  avoided  but  by  adtion,  in 

which 

X  Vo  added  L«  and  M.  and  Roii« 

Gg4 


18  £.  4. 1S« 

98  Aff.  S8. 

3SE.3.Gar.ao, 

(1  Rep,  ISO. 

140.) 

(«  UoU.  Abr. 

773.) 

3j  If.  6.  63. 


M  .*?  Tf.  7. 9. 
3.i  11.6.  63. 
Br.  tit  War.  54, 
33  K.  8.  tit. 
War.  Br.  84. 
Lib,  1.  fol.  GTjLn 
ia  Archer's  csfe. 
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jc  140.  Chad-  which  adion  the  wiMrrantie  is  a  barre :  and  for  tha  fame  veafon  like. 
**J'J  «*^®'  wife  it  is  of  a  feme  covert,  if  her  eiitrie  be  not  lawful,  a  warrantic 

ril  18^3.3.  ^^^ccnding  on  her  during  the  coverture,  doth  bind  her.  [w]  And 
(F.N.B.  192.  g.  ^b<!it  the  hufband  be  within  age  at  the  difcent  of  the  warranties  yet 
S  Inft.  483.)       if  the  entri^  of  the  wife  be  taiken  away,  the  warrantie  (hall  biiide  the 

wife. 


I  fait  he  (hull  avoid  either  within  age,  or  at  full  age, 
17^E^3^76  ^*-^  beene  faid  :  bqt  matters  qf  record,  as  ftatutes  oierchants  and 
17  Aff.  93. 17.  ^^  ^^®  fttiple,  recognisances  knowkdged  by  hjm,  or  a  fine  levied 
21 E.  2.4,  by  him,  recoverie  againft  him  by  default  in  a  reall  a^ion  (laving 

13  E.  S.  And.  in  dower)  mud  be  avoyded  by  him,  viz.  ftatutes,  &c.  by  audita 
qu9r.ij6.  queerela,  and  the  fine  and  recoverie  (i)  by  writ  of  error  during  Lis 

iiifaiit  61  minoritie,  and  the  like.     And  the  reafon  thereof  is,  becaufethej 

16  H'.  7.  5.  A^^  judiciall  ads,   and  taken  by  a  court  or  a  judge,   therefore 

15  £.  4. 5.  the  nonage  of  the  partie,  to  avoyd  the  fame,  (hall  be  tried  by  in- 

Q  H.  6.  SO.  fpedion  of  judges,  and  not  by  the  countrey. .  And  for  that  his 
rt()  R  ^^43  ^  nonage  miift  be  tried  by  infpeflion,  this  cannot  be  done  after  his 
Siderf^sii^i^.  ^^^^  ^g^  *  ^^  ^^  ^^  ^^^  ^^^  clerely  holden  at  tnis  day,  though  there 
F.  N.  k  104.  k.  be  fome  difierenc|i  in  our  hookes.  But  if  the  age  be  infpeded  by 
Mour76.460.  the  judges,  and  recorded  that  he  is  within  age,  albeit  he  come  of 
D  Rsp.  50.  b.  fyjj  jjgg  before  the  reverfall,  yet  may  it  be  rev^ifed  after  his  fail 
123 )  ^®-     [*]  ^"^  ^^  ^^^  ^^  refolved  by  the  whole  court  of  king's  bench 

6  H.  8.  Saver  de,  in  the  cafc  of  Kekemche. 
defaulc  Br.  50. '      If  lands  had   beene  given  to  the  hu(baud  and  wife  and  their 

3  H.  6. 10.         heires,  and  the  hufband  had  made  a  feoffment  to  another,  to  whom 
l^l'^^Si'l^  a  coUaterall  awceftor  of  the  wife  had  relcafed  and  died,  and  the 
Nov  16.)    **      hufband  died,  (and  thi^  had  beene  before  the  flatute  of  33  H.S) 
(Cru)  Jac.  59.      this  Warrantie  had  fo  bound  her  waiveable  right,  as  fhe  could  not 
yelv.88.contA)  waive  her  eftate,  and  claime  dower.     Otherwife  it  is  of  an  cftate 
r*]  Fafcb.  13   '  detenniped :  for  if  a  dilTeifor  make  a  leafe  to  the  hufband  and  wife 
khig'l  beiiS!      <J""ng  the  life  of  the  hufband,  and  the  hufband  dieth,  ihe  maj  dis- 
agree to  this  eftate  determined,  to  fave  herfelfe  from  danunages. 
And  fo  qote  a  diverfitie  betweene  an  eflate  determined,  and  an 
edate  bound  by  warrantie. 

(Ante  171. b.  "  N^^^ lockes  ferra  adjudge  en  It  hcire  deins  age*\    LtfckeSt  or 

f4a.  B.  337.  h.  Icfches^  is  an  old  French  word  for  OacknefTe  or  negligence,  or  not 
350.  b.)  doing.     And  the  rule  ((hat  no  negligence  fhall  be  adjudged  in  an 

infant)  is  true,  where  he  is  thereby  to  be  barred  of  his  enthe  in 
refped  of  a  former  right,  as  by  a  difcent ;  or  of  his  former  right, 
(as  Littleton  doth  here  put  an  example)  by  a  warrantie  where  his 
entrie  is  congeable.    But  otherwife  it  is  of  conditions,  charges  and 
penalties  going  out  of  or  depending  upon  the  originall  convey- 
ance, for  the  laches  or  negligence  fhall  be  adjudged  in  thofe  cafes 
[y]  PI.  Com.      afwell  in  the  infant  as  in  any  other.    [  v]  Vid.  PL  Com^  StastU 
S^iwd'a  cafe,      cafe  per  tojtum.    And  fee  f^rther  there,  where  an  infant  hein§  tenant 
bV>.>,  &c.  f-Qf  lifg  Qj.  yeares,  fhall  be  p^nifhed  for  doing  or  fuffering  of  wafte; 

Mow  9«.  P^  where  he  claime th  by  purchafe,  a  cejaoit  (hall  lie  agwnfl  hiro, 

4  Rep.  4.  b.  if  he  pay  not  his  rent  by  two  yeares.  And>fome  have  laid,  if  he 
9  Rep.  85.)        have  the  tenancie  by  difcent,  and  he  hinafjplfe  cefle,  a  ceJfaiM  doth 

lie,  and  he  fhall  not  have  hiis  age  becaufe  \\  13  of  his  owoe  ceiTer, 

(OCSceNotijsv] 


Lib.  S. 


Of  Warrantie. 


Sea.  727,  723, 


31  £.  3.  Agt  54.  But  other  bookes  (as  fomc  conceive  tbem)  be 
againft  that :  Vid,  9  Edw,  3.  50.  a8  £.  3.  99.  14  £.  3.  Agt  88. 
frt  0  ^  a  1  ^  ^*  "^  others,  which  books  doe  not  prove  that  the  crffadt 
^^  '  'J  doth  not  lye  in  that  cafe,  but  the  conirury,  that  bee  (hall 
have  hi«  age,  to  the  end  bee  may  at  his  full  age  certainly  know 
what  to  plead,  or  what  arrerages  to  tender ;  for  the  laud 
originally  charged  witli  the  feigniorie  andfervices. 


was 


*  Sea.  727- 


lif^S  ore  per  VeflatiUe  fait^  w 
H.  7.  cap.  lo.tle/t  ordeine,  fi 
ofcunfeme  difcontinue^  alieuy  releafe, 
ou  confirme  ove  garrantie  afcun  terres 
ou  tenements  que  el  tient  en  (lower  pur 
terme  de  vie,  ou  en  tayle  del  done  fa 
primer  baron^  ou  dejes  ancefters,  ou 
del  done  d*ajcun  outer  feifie  al  ufe  le 
primer  baron,  ou  de  fet  ancefterSf  que 
touts  tiels  garranties,  Sfc.  Jerront 
voides ;  ei  que  bien  lirroit  a  cejluy 
que  avoit  ceux  terres  ou  tenements, 
apres  la  mort  de  mefme  la  feme  d'en- 
trer. 


(Ant.  55.  b.  3C5.) 

■jDUT  now  by  the  ftalute  made 
1 1  /f.  7.  cap.  10.  it  is  ordained, 
if  any  woman  difcontinue,  alien,  re- 
leafe,  or  confirme  with  warrantie 
any  hinds  or  tenements  which  flic 
holdeth  in  dower  for  terme  of  life, 
or  in  taile  of  the  gift  of  her  firft  huf- 
band,  or  of  bis  anceftors,  or  of  the 
gift  of  anyH>tber  feifed  to  the  ufe  of 
the  iirfl  bulband,  or  of  bis  ancef- 
tours,  that  all  fuch  warranties,  j^cc. 
fliall  be  void;  and  that  it  fliall  bee 
law  fall  for  him  which  hath  thefe 
lands  or  ^ements,  after  the  deatb 
of  the  fame  woman  to  enter. 


T^HIS  is  an  addition  to  Littleton,  and  therefore  to  be  paifed  over, 
Aad  hereof  fufficient  hath  beene  faid  before,  Se6t.  697. 


Sea.  728. 


TTEM,  il  eft  parle  en  le  fine  de 

le  dit  eftatute  de  Gloucefter,  que 

park  del  alienation  ovefque  garrantie 

fait  per  le  tenant  per  le  curtefie  en  cefi 

forme,    Enfifment,  en  mefme  le  man- 

nerf  ne  foit  l*heire  le  feme  anres  la 

viort  la  pere  et  le  mere  oarre  d  adion, 

«'tV  demandfi  I' heritage  ou  le  mariage 

fa  m^re  per  brief e  d'entre,  que  Jon 

pere  alietia  en  temps  fa  mere,  aont 

nidfote  eft  levy  en  la  court  le  roy:  et 

iJJint  perforce  de  nieffne  l^ eftatute,  fo 

It  baron  del  feme  aUena  V  heritage  ou 

^^riagefafeme  en  fee  ove  garrantie, 


A  LSO,  it  is  fpoken  in  the  end 
"^^  of  the  faid  ftatutc  of  Gloucejier, 
which  fpeaketh  of  the  alienation 
with  warrantie  made  b^  the  tenant 
by  the  courteiie  in  this  forme.  Alfo, 
in  the  fame  manner,  the  heire  of  the 
woman  after  the  death  of  the  father 
and  mother  fliall  not  bee  barred  of 
adion,  if  hee  demandcth  the  heri- 
tage or  the  marriage  of  his  mother 
by  writ  of  entry,  that  his  father 
aliened  in  his  mother*s  time,  where- 
of no  fine  is  levied  in  the  king's 
court :  and  fo  by  force  of  the  fame 

flatutf| 


*  Tltit  6^on  BOC  in  L.  and  M  nor  Ro|w 


Lib.  3.  Cap.  13.  Of  Warrantie.  Se£k.  728. 

Sfc.  per  fonfait  en  pais,  ceo  ejl  clere  ftatutc,  if  the  hufband  of  the  wife 
ley,  que  ceji  garranty  ve  barrera  my  aliea  the  heritage  or  mariage  of  his 
l^nei/e,  finon  que  il  n'ad  ajjets  per  wife  in  fee  with  warrantie,  &c.  by 
difcent,^  his  deed  in  the  countrey,  it  is  clecre 

law,  that  this  warranty  fhali  not  bar 
the  hcire,  unlefle  hee  hath  aflels  by  difcent. 

(Ant.ii5.«.  *^  T\ONT  nulfneeJUcty  en  le  court  leroy,tfc"  Here  are  three 
360.  a,  363.  b.  things  worthy  ot*  obfcrvation  concerning  the*  conftiudion  of 

fa)  PI. Cora.  ftatutes.     Firft,  that  [a]  it  is  the  moil  naturull  dnd  genuine  cxpofi- 

i.75. 7E.3.89.  tion  of  a  ftalute  to  conltrue  one  part  ot  the  ftatute  by  another  part 

(3  Kcp.  SI.  59.  of  the  fame  ftatute,  for  that  bed  expreffeth   the  meaning  of  the 

*  ^JP*  "^^-  ^*  makers.    As  here  the  quellionnipon  tlie  generull  words  of  the  ftdiwe 

Vide  Brscion  ^*»  whether  a  line  levied  onely  by  a  hulbund  leifed  in  the  rigbt  of 

lib.  i.  f.  321.  his  wife  with  warranty  (hall  barre  the  heire  without  afiets.    And 

FJcta  lib.  5.  it  is  well  expounded  by  the  former  pait  of  the  adt,  whereby  il  is 

cap.  34.  enarted  that  alienation  made  by  tenant  by  the  courtefie  witb  war- 

^^^%f3r'  r^"f*c  ^^'dl  not  bar  the  heire,  unlefle  alfets  defcend.     And  r.gj  U 

6Ht'p.  60.  therefore  it  Ihould  be  inconvenient  to  intend  the  (latute  in  L«i    *    ^ 

7  Rrp.  37.  fuch  manner,  as  tliat  he  that  hath  nothing  but  in  the  right  of  his 

8  Rep.  20.  wife  (hould  by  his  fine  levied  witb  w.irrantie  barre  the  heire  witbtiit 
\}^'  ]^^  ^^-  aflets.     And  this  expofition  is  ex  ttfceribui  a6ius. 

206.  a.  465.  487.  a.  .  Il  Hep.  62.  b.) 

Secondly,  the  words  of  an  aA  of  parliameat  miift  bee  taken  is  a 

lawftiU  and  rigbtfuU  fenfe';  as  here  the  words  beiog  (whereof  no 

£ne  is  levied  iu  the  king's  court)  are  to  he  underftoodj  whereof 

(10  Hep,  43i)      IK)  fine  is  lawfully  or  rightfully  levied  in  the  king's  court.    Aod 

[6]  PI.  Cora.        therefore  [b'\  a  fine  levied  by  the  huft>and  alone,  is  pot  within  the 

^46.  b.  Seigoior  meaning  of  the  ftatute,  for  that  fine  fhould  worke  a  wrong  to  the 

Barkleye's  cat'e.  wife ;  but  a  fine  levied  by  the  hufband  and  wife  is  intended  by  the 

M.9.fol.  t6.       flatute,  for  that  fine  is  law  full  and  worketh  no  wrong,  [c]  So  tin 

dVsiVa?a  ««-*"'  flatute  of  W.  ^.  cap.  5.  faith  (i/fl  quod  epi/copus  ecckJUm  confcrst) 

■  c^lla.  "     is  conflrued,  lia  quod  epifcoptts  eccl^am  legitime  conferat ;  and  the 

[c]  11 H.  4. 80.  like  in  a  number  of  other  cafes  in  our  bookes.     And  generally  tbc 

9E.  4. 12.  rule  is,  Quod  non  prajiat  impedimentupi  quod  de  Jure  fum  Jhrtitur 

it  li.  4.    FormedoD  15. 

(6  Rep.  50.)  Thirdly,  that  conftru6lion  mufl  be  made  of  a  flatute  in  fupp«^- 

fion  of  the  mifchiefe,  and  in  advancement  of  the  rensedic,  as  b) 
this  cafe  it  appeareth.  For  a  fine  levied  by  the  bulUnd  obIvk 
within  the  letter  of  the  law ;  but  the  mifchiefis  was,  the  h^^ 
bamd  of  the  inheritance  of  hb  mother  by  the  wairantie  of  bu 
father  without. aflets  :  and  this  9A  intended  to  apply  a  remedy,  vu. 
that  it  fbottld  not  barre  unleU'e  there  were.airet8,  and  therefore  the 
mifchiefe  is  to  be  fuppreOed,  and  the  remedie  advanced.  ^  V^ 
ketrct  in  liter A^  hard  tncortice^  as  often  before  hath  beene  faidi 

*  tf<.  added  L,  and  M«  and  Rob, 


Lib.  3, 


Of  Warnmtie. 


Sea.  729,  730. 


Sea.  729- 


(9  Inft.  894.) 


ILf^S   le  doubt  efty  file  laron 

alitiui/l  V herit age  Ja  feme  per 

jifielevy  en  la  court  le  ray  ovejque 

garrantie,  ifc.fi  ceo  barrera  I'keire 

Jam  aj'cun  dijcent  en  value,  t    tU 

quant  a  c€o,j€o  voile  icy  dire  certaine 

TtufoiUy  que  jeo  ay  oye  dit  en  ce/t 

matter.  •  Jeo  ay  oye  mon  mafierftr 

Richard  b<iewton, jades  chiefejufiice 

de  common  bankty  dire  un  foits  en 

mefme  le  banke^  que  tiel  garratitie 

que  le  baron  fmt  per  fine  teue  en  le 

court  le  roif  barrera  rkeire^  content 

que  il  j,  md  riem  per  difeent,  pur  ceo 

que  rejtatute  dit  (dont  nui  fine  efi 

levy  en  le  court  le  roy)  || ;  et  ijfint 

fn  o^      -I  per  Jon  opinion .  cei  garrantie 
Lo    •  a. J  p^  j{^^  ^  demurt  unrare  un 

collateral  garrantie,  come  ilfuit  a  le 
common  ley,  nient  remedy  per  le  dit 
e^tute,  pur  ceo  que  U  dit  efiatuie 
Wept  alienations  per  fine  ove  gar- 
roHtie. 


11 UT  the  doubt  is,  if  the  hulband 
^^  alien  the  heritage  of  his  wife  by 
fine  levied  in  the  I^ing^s  court  witli 
warrantie,  &c.  if  this  mail  barre  tho 
beire  without  any  difeent  in  value* 
And  as  to  this,  I  will  here  tell  cer« 
taine  realbns,  which  1  liave  heard 
faid  in  this  matter.  I  have  heard 
my  mailer  fir  Richard  Newton,  late 
chiefe^juiUce  of  the  common  pleas, 
once  fay  in  the  fame  court,  that  fuch 
warrantie  as  the  huiband  maketh  by 
fine  levied  in.  the  king's  court  ihali 
barre  the  beire,  albeit  liee  hath  no> 
thing  by  difeent,  becaufe  the  itatute 
iaith  (whereof  no  fine  is  levied  in  the 
king's  coart);  and  fo  by  his  opinion 
this  warrantie  by  fine  remaineih  yet 
a  collateral!  warrantie,  as  it  was  at 
the  common  law,  not  remedied  by 
the  laid  ftatute,  becaufe  the  faid  (lar 
tute  excepteth  aUenationa  by  fine 
with  wartantier 


Sea.  730. 


^  T  afcuns  a\iiers  ont  dit,  et  uncore 
diont  le  contrarie,  et  ceo  efi  lour 
proof e,  ^ue  come  per  mefine  U  chapi- 
ter de  dtt  ejtatute  il  efi  ordeine,  que  le 
garravkie  le  tenant  per  le  curtefie  ne 
Jerra  my  barre  al  neire,finon  que  il 
^d  qffets  per  difi:entt  ^c.  coment  que 
k  tenant  per  le  curtefie  kme  un  fine 
de  wiej'mes  les  tenements  ovefque  gar- 
rantie, ifc,  auxy  fortment  come  itpoit 
faire,  encore  eel  garrafiUf  ne  burra 
^y^  I'heire  fino^  que  il  ad  aJfeU  per 
mcmf,  inc.  £t  Jeo  cry  que  ceo  ejl 
t^J  ft  piur  ceo  ilsdiam,  queferroit 

tiel 


AND  fome  others  have  faid,  and 
'^  yet  doe  lay  the  contrary,  and 
this  is  their  proofe,  that  as  by  the 
fame  chapter  of  the  (aid  ftatute  it  is 
ordained,  that  the  warrantie  of  the 
tenant  by  the  courtefie  (hall  be  no 
barre  to  the  heire,  unleffe  that  be 
bath  afTets  by  difeent,  &c.  although 
that  the  tenant  by  the  courtefie  levie 
a  fine  of  the  fame  tenements  with 
warrantie,  &o.  as  fironsly  as  hee  can, 
vet  this  warrantie  (halTnot  barre  the 
heire,  unlefle  that  hee  hath  aiTets  by 
difeent.  8ic.  And  I  beleeve  that 
this  is  law;  and  therefore  they  fay, 

that 


t  «^  lAiM  !,« «ad  M.  ^  KqIh 


I  fl^r.  added  L.  tod  M.  and  Rod. 
^  ^c,  added  L.  and  M.  and  Roh. 


Lib.  3.  Cap.  13.         OfWarrantie.  Sea.731. 

iel  forme^  que  vn  home  aue  nad  that  it  (honld  be  Inconvenient  to  in- 
riens  forfque  en  droit  fa  feme  pur-  tend  the  (tatutc  in  fuch  maner,  as  a 
roil  per Jine  levie per  luyfaetne fines'^  man  that  hath  nothing  but  in  right 
/«  tenements  queux  it  ad  forfque  tn  of  his  wife  might  by  fine  leviedbv 
droit  fa  feme  ove  garranty^  Sfc.  barre  him  of  the  fame  tenements  which  k 
riicire  de  mefmes  les  tenements  fans  hath  but  in  right  of  liis  wife  with 
afcun  difcent  defee  fimpUy  S^c.  lou  le  warrantie,  8cc.  oarre  the  hcireof  ihe 
tenant  per  le  cvrtepe  ceo  nepuitfaire.    fame  tenements  without  any  difcent 

of  fee  fimple,  8cc.  where  the  tenant 
by  the  courtefie  cannot  doc  this. 


Sea.  73 1 . 

<FI«md.  57.  K    Ant.  1 15.  a.  S60.  •.  S69.  a.  381.  b.)    (10  Rep.  AX  Ant  381.  b.)    (3  Tnfi.  I^ ) 


I 


TLfES  its  ont  dit,  que  le  datuie 
"^^  ferra  entendfolonque  eel  forme, 
fcilicet,  lou  le  Jidtute  %  dity  dont  nul 
Jine  eji  levie  en  court  le  roy,  ceo  ejl  a 
dire,  dont  nul  loial  fine  eji  droiturel" 
tnent  levy  en  la  court  le  roy.  lit  ceo 
ejif  dont  nul  Jine  de  le  baron  etjajme 
foit  levie  en  le  court  le  roy,  car  al 
temps  de  le  fefans  del  dit  ejiatutej 
chejcun  ejlatt  de  terres  ou  tenements 
que  afcun  home  ou  feme  atoit,  (fue 
difcenderoit  afon  heire^  fuUfeeftm- 
pie  Jans  condition,  ou  fur  ceriaine 
conditions  en  fait  ou  en  ley.  Etpur 
ceo  que  adonques  tiel  Jine  poit  aroi^ 
turelment  ejire  levie  per  le  baronet  Ja 


.f  ei  il/ini  us  atuni  rjuc  tcfi «  r/iic^/fuc- 

fnent  de  Vcjlatutey  car  file  baron  et 

fajemejieront  un  feaffement  en  fee 

per  J  ait  en  pais  Jon  keire  apres  le  de- 

ccafe  le  hnron  et  fa  feme  avera  brief e 

'  d'entre  fur  cui  in  vitfi,  8cc.  nient  ob- 

Jlant  k  garr^ntie  dc  le  larch, donque 

fi  nul  tiel  exception fuit  fait  en  fefla^ 

tute  de   Ic  Jine   levie,  S^e.    donque 

r/ieire  averoit  le  briefe  d'cntre,  &c. 

nient  objiant  lefine  levie  per  le  baron 

etj'afemc,  pur  ceo  que  tes  parolx  de 

Vejiatuie  devant  I'exception  de  Jine 

levie,  8fc,  font  generals,  t^c.  cejlafca- 

voir,   que  Cheire  la  feme  apres  le 

tn/ort 

f  9ufim  added  L.  tnd  M.  s^nd  Roh. 
I  mtfmts  not  in  h.  and  M •  nor  Rohi« 


T>  UT  tliey  have  faid,  that  the  (la- 
-^  tute  fliiill  bee  intended  after  this 
manner,  fcilicet,  where  the  fiatute 
bith,  whereof  no  fine  is  levied  io  the 
king's  court,  that  is  to  ^ttJ^r^G^  h^ 
whereof  no  lawful!  fine  isl-^  '  '^ 
rightfully  levied  in  the  king's  court. 
And  that  is,  whereof  no  fine  of  the 
hulband  and  his  wife  is  levied  in  the 
king's  court,  for  at  the  time  ot'the 
making  of  the  faid  iiatute,  every 
cftate  of  lands  or  tenements  tbataflj 
man  or  woman  had,  which  ihould 
defcend  to  his  heire,  was  feefimple 
without  condition,  or  upon  certain 
conditions  in  deed  or  in  law.  Ami 
becaule  that  then  fuch  fine  might 
rightfully  be  levied  by  the  huiband 
and  his  wife,  and  the  heiresoftbe 
hnfband  (hould  warrant,  &c.  fuch 
warrantie  (hall  barre  the  heire,  and 
fo  they  fay  that  this  is  the  meanine 
of  the  ftatute,  for  if  the  huiband  and 
his  wife  fliould  make  a  feoffem^i^ 
in  fee  by  deed  in  the  countrie,  his 
heire  atter  the  deceafe  of  the  hoi- 
band  and  wife  (hall  have  a  wnt  ot 
enu'tejhr  cut  in  vitd,  ^.  notwith^ 
ftandirig  the  warrantie  of  the  hnf- 
band,tben  if  no  fuch  exception  \va« 
made  in  the  ftatute  of  the  fiBe  le- 
vied, fee.  then  the  heire  (hould  nave 
the  writof  entrie,  &c.  notwiiMtan*'- 


i 


JU^pMkf  L.  tad  M/Ba4  Mk 

Vi;  added  JU  and  M.  and  a^ 
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mart  It  pere  et  la  mere  nefoit  barre    ing  the  fine  levied  by*  the  hutband 
d'adiouj  s*il  defnaund  I'heritage  o<£    and  his  wife,  becaufe  the  words  of 
le  mariagefa  mere  per  brief e  d'eotre,    tlie  ftatute  before  the  exception  of 
que  Jon  pere  aliena  en  temps  fa  mere,    the  fine  levied,  8cc.  are  general!,  viz. 
et  ijjint  coment  qtte  le  baron  et  la  feme    that  the  heire  of  the  wife  after  the 
allenent  per  fneluncore  ceo  ejl  voter f    death  of  the  father  and  mother  is 
quele  baron  aliena  m  temps  lamere^    not  baiTed  of  a6lion,  if  he  demand 
et  iffint  ilferroit  en  cafe  de  rejiatute,    the  heritage  or  the  marriage  of  his 
fmon  que  tielx  parob  fueront,  fcili-    mother  by  writ  of  entrie,  that  his 
cet,  Jont  nuljine  ejt  levieen  la  court    father  aliened  in  the  time  of  his  mo- 
le  roy ;  et  iffint  ils  dionty  que  ceo  ejl    ther,  and  fo  albeit  the  hufband  and 
P  y         -|  «  entender^  dont  nul  fine  per    wife  aliened  by  fine,  yet  this  is  true, 
[3o3'  ^  J  le  baron  et  fa  feme  eji  levie  en    that  the  hufband  aliened  in  tlie  time 
la  court  le  rotf^  leqiiel  ejl  loialment    of  the  mother,  and  fo  it  (hould  bee 
levie  i^n  iiel  cafe;  car  files  jujlicesont    in  that  cafe  of  the  ftatute,  unlefTe 
conufans,  que  home  que  n  ad  riens    that  fuch  words  were,  viz.  whereof 
forjque  en  droit  fa  feme,  voile  levier    no  fine  is  levied  in  the  king's  court; 
unjine  eti  fon  hofme  folement,  ils  ne    and  fo  they  fa}^  that  this*  is  to  be 
toylonty  ne  *  unque  d&voyent  prender    underftood,  whereof  no  fine  by  the 
tielfne  d'ejire  levie  per  le  baron fole-    huiband  and  his  wifie  is  levied  in  the 
mefUfansffafeme,S^x.  Ideoquasre    king's  court,  the  which  is  lawfully 
deceji  matter,  %c.%  levied  in  fuch  cafe;  for  if  the  jul- 

tices  have  knowledge,  that  a  man 
that  hath  nothing  but  in  the  right  of  his  wife,  will  levie  a  fine  in 
his  name  onely,  they  will  not  neither  ought  they  to  take  fuch 
fine  to  be  levied  by  the  hulband  alone  without  his  wife,  8cc. 
Ideo  quaere  of  this  matter,  8cc. 

**   JEO  ay  oye  mon  maifter  Jir  R.  Newton,  i^d*  who  was  a  gen- 
tleman of  an  ancient  family;  in  Latine,  dt  novd  villd ;  in 
French,  de  neufe  xillc ;  and  a  reverend  learned  judge,  and  worthily 
advanced  to  be  cbiefe-juftice  of  the  court  .of  common  pleas,  whom 
our  authour  remembers  with  great  reverence,  as  by  his  words  you 
may  perceive,  calling  him  his  mader,  and  citeth  his  opinion  deli- 
vered once  in  the  court  of  common  pleas,  which  our  authour  heard 
and  obferved  (whofe  example  therein  it  is  neceflfary  for  our  lludent 
to  follow);  but  the  latter' opinion  (as  hath  beene  before  obferved) 
being  Littleton's  owne,  is  againd  the  opinion  of  the  lord  Newton  [d],  r<fjBra6bn  Sti, 
and  the  law  is  bolden  cleerely  with  our  authour  at  this  day;  and  our  Fleu  Jib.  5, 
authour  (as  in  all  other  cafes)  hath  good  authoritie  in  law  to  warrant  ^*P*  ^* 
his  opinion :  tfullius  hominis  authoritas  tahtum  apud  nos  valere  debet ,  i^'j^'J'^'  *^' 
ut  meliora  nonjequeremurji  quis  attulerit,  7  £  ^  g^ ' 

PI.  Com.  5^ 
"  Carji  Ics  Jyjlices  ont  coni{/ance,  Spc.*'    Hereby  it  jippeareth  (S  Rep.  77.) 
fe]  that  the  judge,  if  bee  knoweth  it,  ought  not  to  take  knowledge  ^«^-^3L 
of  a  fine  that  worketh  a  wrong  to  a  third  pcrfun.  5  E^3  'sfif *  ^ 

"  Que  ferrott  tncowoentent,      Argumentum  ab  inconvementi,  is  l  IT.  7.  9. 

very  forcible  in  law,  as  often  hath  beene  obfei-ved.  i  ^I"r.  8 ). 

4  JB,  3.  41. 

Of  the  reft  of  the(e  three  Seftions  (ufficient  hath  beene  fsud  xf^c'^^' 
before.  &c. 

•  trnqui  Mt  in  L.  and  M.  oor  Rob.  ]  Vc  not  ii\  L.  and  M. nwRok» 

t  a^  added  L.  and  M.  and  Rob.   '  . 


Lib.  3.  Cap.  1 S.       Of  Warrentie. 


Sea.  752, 73J. 


Sea.  7Sa. 


TTEM,  ejl  afcatXHr^  que  en  ceux  A  LSO,  it  is  to  be  underftood, 

^  parolx,  ou  I  heire  demande  Vheri--  '^^  that  in  thefc  words,  wliere  the 

tage,  au  le  manage Ja  mere,  ceft  parol  heire  demands,  the  heritage,  or  the 

(ou)ejlun  diyunSiive,  et  ejl  autatU  a  mairiage  of  hie  mother,  this  word 

dire^fi  Vheire  demande  le  heritage  fa  (or)  is  a  disjmidlivey  and  is  afmuch 

mere,  fcilicet,  les  tenements  que  fa  to  faj,  if  the  heire  demand  the  heri- 

mere  avoit  enfeefimpkper  dijcent  ou  tage  of  his  mother,  vi«.  the  tene- 

per  furchafe,  ou  fi  Vn^re  demaund  ments  that  his  mother  had  in  fee 

la  mtariagefa  mere,  ceftafcavoir,  les  fimple  by  difcent  or  by  purdiafe,  or 

tenements  que  fueront  dones  a  fa  i(  the  heire  demaund  the  marriage 

mere  enfrankmariage.  of  his  nu>ther,  that  is  to  fay,  r  «   , , 

the  tenements  that  were  gi-  L3^3'  o  J 
ven  to  his  mother  ta  franKmariage. 


(Aol.  16.  a.) 

fid«Sca.9. 


COME  doe  expound  heritage  of  the  mother  to  be  the  kuKb  wkicb 
the  mother  hath  by  difcent ;  and  that  condrudlion  is  true,  but 
the  llatute,  by  the  authoritie  of  Littleton^  extendeth  alfo  where  the 
mother  hath  it  by  purchafe  in  fee  fimple ;  for  fo  faith  Littleton  bim* 
felfe,  that  this  word  (inheritance)  is  not  only  intended  where  a 
man  hath  lands  by  difcent,  but  where  a  roan  hath  a  fee  fimple  by 
purchafe,  becaufe  his  heires  may  inherit  him.  And  albeit  it  ht 
true,  that  the  ilatute  extendeth  to  an  ellate  in  frankmahage  ac- 
quired by  purchafe,  yet  doth  it  extend  alfo  to  all  eftates  in  taile, 
afwell  by  difcent  as  by  purchafe  ;  for  that  firankmariage  is  put  bat 
for  an  example. 


d6Ct«  733* 


TTEM,  come  efi  move  +  en  divers 

fails  ceux  parolx  en  Latyne,  Ego 

et  hasredes  mei  *  warrantizabimus 

et  imperpetuum  defendemus ;  ile^ 

a  veier  quel  ^eS  ad. eel  parol,  defen- 

demus,  aafte/syatCt;  etilfembUque 

il  fCad  pas  VqfeEL  de  garrantie,  ne 

emprent  en  luy  f  la  caufe  de  garran* 

He;  cariilipntferroit,  que  tlprent 

d^e&  ou  ca^ de  garrantie,  donques  il 

Jerroii  %  msttetn  afcuns  fines  leviesen 

la  court  le  roy :  et  home  ne  veiet  ||  ceo 

unque  que  ceft  parol  dtfendemu^/ui t 

en  ajcun  fines,  mes  tantfolement  ce/l 

jiarol    warrantizabimus;   per    que 

femole, 


4  fHSve    msti,  L.  and  M.  and  Roh« 
•  err.«l#d  L.  and  M.  and  R^h. 
t  ^  not  in  L.  aid  M«  nor  Rob* 


ALSO,  where  it  is  contained  in 
'^  divers  deedes  thefe  words  in 
Latin,  Egoethe^rtdesmnmrtfOi^ 
xabimtts  et  in^rpttuum  drfendmiui 
it  is  to  bee  feene  what  effed  thb 
word  (defendenms)  hath  in  foA 
deeds;  and  it  feemeth  that  it  had) 
nctjt  the  -efkA  of  warrantie,  nor  com- 
prehendeth  in  it  the  caufe  of  war- 
ranty;  for  if  it  (hould  'be  fo,  that  it 
tooke  the  effe<a  or  caufe  of  war- 
rantie,  then  it  fliould  bee  out  into 
fome  fines  levied  in  the  ktnesconit: 
and  a  man  nevar  &w  that  tnis  word 
(defendemus)  was  in  any  fine,  bat 

only 

t  mtti'-^witi,  L.  and  M.  and  Roh. 
I  «»•  not  in  1.  aodMt  DorRok. 


Lib.  3.  Of  Warrantie.  '  Sect.  733* 

fimbkf  que  eejl parol  %  ei  verbe  ^BT'  only  this  word  (tranfrntizabimus); 
rantjzo,  %faii  iagarrantie,  ei  eft  la  by  "which  it  feemeth,  that  this  w6!rd 
caufe  de  garrantiey  tt  nul  auter  verbe  and  verbe  (warrantizo)  iiiaketb  tlte 
en  ncftte  ley.  warrantie,  and  is  the  cauie  of  wfir- 

rantie,  and  no  other  worxUtn  our 

law. 

**  J7G  0  et  haredei  mei  icarrantizabhtiusy  tt  imperpetuum  defender 
**  nuts,"    Wherein  tliree  things  are  to  be  obfei  ved.     Fird, 
that  hartdes  mci  aire  vvords  of  neceliitiey  for  otherwife  the  heires 

are  not  bound.    \a\  Secondly,  tfiougb  in  the  claufe  of  the  war-  fa]  6  E.  ?. 

rantie  it  bee  not  uientioned  to  whom,  &.c.  yet  HiuU  it  be  intend-  Vouch.  238.^  - 

ed  to  the  feoffee.     \bi\  Thirdly,  that  the  feoffor  may  by  exprelfe  iJ*fi-2.ib. «(». 

words  warrant  the  land  for  the  life  of  the  feoffee,  or  of  the  feoffor,  r^-i  3g  £2^314^ 

&c.  but  the  recoverie  in  value  (hall  bee  in  fee.    [c]  Of  this  Bradon  [cj  Bna.  fol. 

write th  in  this  manner :    Et  ego  et  Jutredes  mei  wnrraniizabimus  37.  238,  &  Lib. 

taU  et  hetredibue  Juts  tantHm  vel  tali  et  hteredilnu  et  affignatis  et  ^-  «^B0, 381. 

heeredibui  agignatorum^  vel  ajignatis  ajignatomm^  et  eontm  hitredi"  5i"H'^^  !^^'  ^ 

^ttt,  et  ncqwetabimus  et  defendemus  eas  totam  terram  illam  cum  per-  ^^^  &*Lib.  6^^ 

OnentHSf  contra  omnes  gentes^  ^-c.    Per  hoc  autem  quod  dicit  (ego  et  cap.  23. 

kotredes  md)  obligat  fe  et  hccredes  ad  warrantiam  propinquoSf  et  re-  3a  H.  8.  8. 

motos,  pra/entes  et  futuroe,  et  fuccedentei  in  inj^nitum.    Per  hoc  p *][;??•  -- , 

autem  quod  didt  (warrantizabmus)  fufcipit  in/e  Migationem  ad  de-  grit  ^i  \up 

fendeuium/uMM  tenementum  in  pojeffwne  rei  data:  et  affignatosfuos  et  piet.  ubi  fuj!! 

eomm  hmredes  et  omnes  alios ^  SfC.    Per  hoc  autem  quod  dicit  {acqui-  11  H.  6. 48. 

\'X%A       1  ^^*'"*)  obligat  fe  et  hoeredes  fuos  ad  acquietandum  fi  quis  6  E.  ^.  Gar.Stff. 

t.jo4.  ^'ipi^  petieritfervitii  vel  aliudfervitium  quam  in  cartd  dona^ 
tionis  continetur.  Per  hoc  autem  quod  dicit  (defendemus)  obligat  fe  et 
hceredes/uos  ad  def'endendum  fi  quis  telit  fervituicm  poaere  rei  dates 

contra  fonnam  fuct  donationis.    [d]  Hereby  it  appeareth,  that  nei-  r^-j  ^^js*  3  ^ 

ther  defetkdere  nor  acquietare  doth  create  a  warrantie,  but  'warrant i-  11  H.  4.  41. 

zare  only.     And  as   Ego  et  hatredes  mei  warrant izabimus^  ^c  in  6  £.  f. 

I^tine  doe  create  a  warrantie  ;  fo,  I  and  my  heires  Aiall  wairant,  Vmich.  96 f, 

&c.  in  Engliih,  doth  create  a  warrantie  alfo.  Imoot  i75  ) 

[e]  If  a  man  be  bound  to  A.  in  an  obligation  to  defend  fuch  r^j  2  £.  4. 15. 

lands  to  A,  whereof  the  obligor  had  infeoffed  him  for  twelve  yeares,  ttt.  Dei.  71. 

&c.  in  this  cafe  if  he  be  ouiled  by  a  ftranger  without  being  implead-  (^  1^°!|1-  Abr.  ^ 

ed,  the  obligation  is  forfeit:  but  if  he  bee  bound  to  warrant  the  p^j, ^55^3'* ^* 

land,  «Scc.  the  bond  is  not  forfeited,  unleOe  the  obligee  be  impleaded,  ^^^  201.  b. 

and  then  the  obligor  mud  be  readie  to  warrant,  &c.  4  Rep.  80. 

9  Rep.  61.) 

**  Donques  il/erravaten  afcunsjines,  ^c."  Here  Uttleton  draweth 
an  argument  froai  the  fi)rme  and  words  of  a  fine  ;  and  his  reafon 
i$  this :  that  feeing  that  a  fine  is  the  higheft  and  fared  kinde  of  af- 
furance  in  law^  if  defendemus  had  the  force  of  a  warrantie,  it  would 
ha^e  been*  contained  in  fines :  and  on  the  other  fide,  feeing  this 
word  warrantizo  is  contained  in  fines  to  create  a  warrantie,  that 
therefore  that  word  doth  imply  a  warrantie,  and  not  the  other. 

^  Et  nul  auter  miie  en  mq^re  ley.^    Here  it  appeareth,  that  no  ^^  ^  3^  .^9  . 
other  verbe  in  our  law  doth  make  a  warrantie,  but  warrantizo  only^  Vide  Sek  i- 
which  is  o^y  i4j>pn]fmted  to  creats  a  warrantie. 

But, 


4^  «Mrk«iitiD  L.  »d  M.  Mr  Roh. 
qas,4f€.sAML.99iU.i  af^.  «d1/ added  In  RoK 


Lib.  3.  Cap.  13. 


Of  Warrantie. 


Se€k.  ?33. 


But,  Qui  bcni  di^inguit  beni  docet ;  and  here  of  neceffitie  yoamofi 
dlilinguilh,  [*]  fiilt,  betweene  a  warrantie  annexed  to  a  freehold 
or  inheritance,  (whereof  Littieton  here  fpeaketh)  and  a  warrantit 
annexed  to  a  ward,  which  is  a  chattel!  reall ;  for  there,  grant,  de- 
mife,  and  the  like,  doe  make  a  warrantie.  And  of  wairauties  an- 
nexed to  freeholds  aod  inheritances,  fome  be  warranties  in  deed, 


Sea.  697. 
{•]  31  E.  3. 
Vuiich.  tf4. 
It  Rich.  «. 
tit.  cont.  de 
VoMch.  35. 
S9  £.  3.  48. 

SviBkenS 'moDs  ^^^  ^"^^^  ^  warranties  in  IdW.     A  warrantie  indeed,  or  an  ex 

prefle  warrantie,  (whereof  Liltlcion  here  fpeaketh)  is  created  only 
by  this  word  warrantizo ;  but  warranties  in  law  are  treated  bj 
many  other  words ;  they  be  therefore  called  warranties  in  law, 
becaufe  in  judgment  of  law  they  amount  to  a  warrantie  t^ithout  this 
verbc  warrantizo,  [fl  As  dcdi  is  a  w^arrantie  in  law  to  the  feof- 
fee and  his  he  ires  during  the  life  of  the  feoffor,  but  conor/^  in  a 
ff]  Leltat.  de  feoffment  or  fine  implycth  no  warrantie.  (i)  But  before  the  ftalate 
BiKaniis  c.  6*      Qf  gui^  emptores  terrarum,  if  a  man  had  given  lands  by  the  vurd 

dedif  to  have  and  to  hold  to  him  and  to  his  heires,  of  the  donor 
and  his  heires,  by  certain  fervices,  then  not  only  the  donor  but  bis 
heires  alfo  had  beene  bound  to  warrantie  :  but  if  before  that  iiatate 
a  man  had  given  lands  by  this  word  dediy  to  a  man  and  to  his 
6E  «r"^^*  lieil-esft^r  ever,  to  hold  of  the  chiefe  lord,  there  the  feoffor  had 
Vouch.  258.        ^^^  beene  bound  to  warrantie  but  during  bis  life,  as  at  this  day 

he  is. 

And  albeit  the  words  of  the  flatute  of  bigamh  be,  in  cartit  tntm 
ttbi  continent ur  (dedi  et  conceji^  ^-cf.)  yet  if  dedi  be  contained  alone, 
it  doth  import  a  warrantie ;  for  the  flatute  doth  conclude,  ipfi  tmn 
feoffaittf  in  vitdfud  rdtione  proprH  doni  Jui  teneiur  toarrimiizsre ; 
Vo  as  dedi  is  the  word  that  implyeth  warrantie,  and  not  amcefi- 
Alfo  where  the  words  of  the  flatute  bee  further,  ^ne  cloMjdi  qui 
continct  warrant iam,  the  meaning  of  the  flatute  is,  that  dedi  (kith 
^  import  tt  warrantie  in  law,  albeit  there  bee  an  exprefTe  warrantie  in 

the  deed. 

For  if  a  man  make  a  feoffement  by  dedi,  and  in  the  deed  doth 
warrant  the  land  agatnfl  /.  5.  and  his  heires,  yet  dedi  is  a  general! 
warrantie  during  the  life  of  the  feoffor ;  and  fo  was  the  ftatute  cx- 
f/rlHil.i4Kl  po"n<^e^  i*^  both  points,  [g]  Hii.  14  £/.  in  the  court  of  common 
iu  Com.  Banc,  pl^^j  which  I  myfelfe  heard  and  obferved.  [h]  And  if  aman  jnake 
[A]  Lib.  4.  fol.  a  leafe  for  life  referving  a  rent,  and  adde  an  exprcfs  warrantie, 
80.  in  Nokei'  here  the  expreflTe  warrantie  doth  not  take  away  the  warrantie  in 
Tb  3  ?5^  ^^  ^^^'  ^^^  ^^  ^^'**  eledion  to  vouch  by  force  of  either  of  them.  And 
10  E.  3. 11.  ^^  Nokei  cafe  note  a  diverfitie  betweene  a  warrantie  that  is  a  cove- 
to  E.  3.  nant  reall,  and  a  warrantie  concerning  a  chattell.  [i]  Alfo  this 
Cont.  de  Gar.  7.  word  excambium  doth  imply  a  warrsuitie. 

V*  ^h^  flo  ^^^^  *  partition  implyeth  a  warrantie  in  law,  as  in  the  Chapter 

3«]E  3.tb.  io«.  ^^  Parceners  appeareth.    And  hom&ge  aunceflrell  doth  drav  to 


cafe. 

8  £.3.  61. 

1«  E.  3. 

Vouch.  27. 

Temps  £.  1. 

Vooch.  sot. 

3  If.  6.  17. 
/J  Leftat.  de 
hganiis  c.  6. 

2  H.  7. 7. 

6  H.  7.  2. 

48  E.  3.  2. 

31 E.  1.  lir. 

Vouch.  290. 


(ViittglL  118.) 
(F.  N,  B.  131. 


itfelfe  warrantie,  as  hath  beene  faid  in  the  Chapter  of  Homage 
Aunceflrell. 

And  it  is  to  be  obferved,  Aat  the  warrantie  wrought  by  thi« 
word  dediy  is  a  fpeciall  warrantie,  and  extendeth  to  the  heires  of 
the  feoffee  during  the  life  of  the  donor  only.  But  upon  the  ex- 
change and  homage  anceflrell  the  warrantie  extendeth  reciprocallf 
to  the  heires,  and  againfl  the  heires  of  both  parties :  and  in  nose 
of  the  cafes'  the  affignee  fhall  vouch  by  force  of  any  of  thefe  Tn^A  |),] 

eib.  4.  fol.  122.  ^^n"a"ti«8,  but  in  the  cafe  of  the  exchange  and  dedi,  -the  ^^ 
BulUrd'tcikfe!  affignee  fhall  rebutt,  but  not  in  the  cafe  of  homage  anceibrell. 
15  E.  S.  •      " 

Bar.  2.55.    43E.3.9.    lib.  t.f.96.    lib.  5.  M.  17.    Spsock^k' cslkl.  ^lilf^  U  Ibl.  75^ 
|r.  StafTutd'k  cal«« 


43E.3.5. 
ft  £.  3.  tic. 
Cut  in  Tits  17. 
|E.3. 
f ormedon  44. 
£1]  4  E.  2. 
Vottdi.  245. 
ff  B.3.3. 
a4H.6.  2. 
fO  H.  6. 14. 
th 


AjkI 


(1)  [See  Nole  js**] 


Lib.  3.  Of  Warranties  Seft.  W3. 

[k]  And  fo  no  man  fliall  have  a  writ  of  amtra  formam  collaHtmtg^  W  ^^  ^-  S3. 

but  only  the  feoffee  and  his  heirea  which  be  privie  to  the  deed ;  Vt  S'  t'  ^'o 

but  an  aflignee  may  rebutt  by  force  of  the  deed.  4  £  ^  Avowr. 

801  &  SOff.    19  £.  3.  Avowr.  20l»  eo?.     11  E.  3.  Avowr.  lOO.    30  H.  6.  7. 
33  H.  8.    Dyvr  51.    10 11.  r.  11.  b.    F.  N.  a  163.  a. 

[f\  If  a  man  make  a  gift  in  ts^le,  or  a  leafe  for  life  of  land,  by  C|]  ^  ^  ^• 

deed  or  without  deed,  refcrving  a  rent,  or  of  a  rent  fervice  by  deed,  lo?***  v^ «"g»* 

this  is  a  warrautie  in  law,  and  the  donee  or  leflee  being  impleaded,  4  k.  s.ibid.  lo^l 

Ihall  vouch  and  recover  in  value.    And  this  warrantie  in  laW  ex-  dE.3.  ii.'io, ' 

tendeth  not  only  againft  the  donor  or  leifor,  and  his  heires,  but  alfo  f  £•  3.  6. 

Againd  hit  aflignees  of  the  reverfion ;  and  fo  likewife  the  allignee  of  ^  ^  ^  ^ 

leflee  for  life  fliali  take  benefit  ofthis  warrantie  in  law.  I U  7  13* 

6  H.  7.  9.      1 4  £.  3.  Garr.  32.      F.  N.  B.  134.  g.      5  £.  3.  87.      We.  3.  tit 
Coootcrpiea  de  Gsr.  7. 

[ml  When  dower   is  aiOgned  there  is  a  warrantie  in  law  in-  r*n1^^^-36. 
eluded,  that  the  tenant  in  dower  being  impleaded,  ihall  vouch  and  ^  ^^*  ^'  *^*^' 
recover  in  value  a, third  part  of  the  two  parts  whereof  fhe  is  dow-  ^^a^YS^^ 

.,      ,,v  ^  '^  IW.  43Air.  3i. 

aWe.(l)  50E3.7. 

And  it  is  to  be  underftood,  that  a  warrantie  in  law  and  aflets  is  F.  N.  B.  149.04 
in  feme  cafes  a  good  bar.    [a]  In  a  formedon  in  the  difcender  the  [*>]  t^  H.  6.  s* 
,  tenant  may  plead,'  that  the  anceftor  of  the  demandant  exchanged  ^^'^ 
the  land  with  the  tenant  for  other  lands  taken  in  exchange,  which        '       * 
defcended  to  the  demandant,  whereunto  he  hath  entred  and  agreed ; 
or  if  he  hath  not  entred  and  agreed  ^into  the  lands  taken  m  ex- 
change, then  the  tenant  may  plead  the. warrantie  inlaw,  and  other 
aHets  defcended. 

[o]  If  tenant  in  taile  of  lands  make  a  gift  in  taile,  or  a  leafe  for  [0}  3ft  £^  ^ 
life,  rendring  a  rent,  and  dieth,  and  the  iflue  bringeth  a  formedon  iiS,t^  13 £.3^ 
in  the  difcender,  the  reverfion  and  rent  (hall  not  barre  the  deman*  ^^^  ^* 
dant ;  becanie  by  his  formecfon  he  is  to  defeat  the  reverfion  and  rent, 
Et  non  potcjl  addvd  exeepiio  ^fitfdem  rei^  cvjus  peiitur  diffbhtio, 

[p]  But  if  other  affets  in  fee  (iniple  doe  defcend,  then  this  war-  [plieZ^Si 
rantie  in  law  and  affets  is  a  good  barre  in  the  formedon*  Ag^  45. 

Herefoure  things  are  to  beobferved:  irfl,  that  no  warrantie  19  18E-3.8. 
law  doth  barre  any  coUaterall  title,  but  is  in  nature  of  a  lineafh^^  ^'^' 
warrantie :  wherein  the  equitie  of  the  law  is  to  be  obferved. 

Secondly,  that  an  exprelTe  warrantie  fhall  never  binde  the  heires  (1  Rep.  io<) 
of  bim  that  maketh  the  warrantie,  unlefTe  (as  hath  beene  faid)  they 
be  named :  as  for  example,  Littleton  here  faith  {Ego  et  kttredes 
met)  ;  but  in  cafjp  of  warranties  in  law,  in  many  cafes  the  heires 
ft  all  bee  bound  to  warrantie,  albeit  they  be  notimmed. 

Thirdly,  that  in  fome  cafes  warranties  in  law  doe  extend  to  exe»  y;^^  U^,  ^ 
cution  in  value,  of  fpeciall  lands,  and  not  generally  of  lands  de-  fol.  191. 
fcended  in  fee  fuuple,  as  you  may  fee  at  large  in  my  Reports.  Bttlbrd'#  cafik 

[9]  Fourthly,  that  warranties  in  law  may  be  in  fome  ,cafes  fg ]  45  £.  4. 
created  without  deed,  as  upon  gifts  in  taile,  le^es  for  life,  efchanges,  SQ«  b. 
and  the  like. 

And  feeing  fomewhat  Jiath  beene  faid  out  of  BraBon  and  other 
antient  authors,  concerning  ailignees,  it  is  neceffarie  to  fhew  who 
ihall  take  advantage  of  a  warrantiei  as  aiSgaee  by  way  of  voucher^ 
to  have  recompence  in  Value* 

It 

(OESteNeitjsjJ 
Vat.  11.     '  fl  h 


Lib.  3.  Cap-  Id.  Of  Wwrtntie.  Sed.  731 

[r]  14  £.  3.  [r]  If  a  m^n  infeoffe  ^,  and  B.  to  have  and  to  hold  to  them  aiut 

^*'-  *^'  to  their  he  ires,  with  a  claufe  of  warranties  pradiHu  A.eiB.  et  com* 

'  '    ^'    '  hctredlbus  et  aJ/Jgnatis :  in  this  cafe  if  A.  dieth,  and  jB.  furviveth  and 

dieth,  and  the  heire  of  Bi  infeoffeth  C.  he  (liall  vouch  as  aiTigneef 
Lib.  5.  fol.  17.  b.  and  yet  he  is  but  the  ailignce  of  the  heircof  one  of  them  ;  for  in 
Ajf  p*"^^«r*^^  j'ldgcmcnt  of  law  the  alfignec  of  the  heire  ijj  the  ailignee  of  the 

anceftor,  and  fo  the  adlgnee  of  tlte  aflignee  fliall  vouch  in  infinitum^ 

within  thefe  words,  (his  uUignes.) 
W  12  E.  2.  j^j  jf  amaninfeotleth  A,  to  have  and  to  hold  to  him,  hisheires 

t9lL  f*  *^  affigues ;  A.  infeottieth  B.  and  hit  heires, ,  J3.  dieth,  the  heire  of 

Gar.  85.  '^'  ^'^^  vouch  as  afHgnee  to  A. :  fo  as  hcires  of  aiHgnees,  and  &f- 

13  £.  1.  lb.  93.  fignees  of  aHignes,  and  adignees  of  heires  are  within  this  word 
Lib.  5.  fol.  17,  (iiffignes);  which  feemcd  to  b<  a  queilion  in  Braxton's  time.  Aod 
SptAcer^cafc    ^j^^  affignee  (hall  not  only  vouch,  bat  alfo  have  a  tcarrantia  carte, 

10  £.  3.  9.     14  £.  3.  Gur.  33.     Brad,  ubi  fop.     9  £.  2.  Garr.  de  Chart.  30.     36  £.  3. 
Gar.  1.    4  H.  S.  D^.  1.    F.  N.  B,  135. 

If  a  man  doth  wjyraht  land  to  another  without  this  word(heires^ 
bis  heires  (hall  hot  vpuch  :  and  regularly  if  he  warrant  land  to  a 
man  and  his  heires,  without  naming  ani<^nes,  his  aiTis^nee  diall  not 
f<]  43  E.  3.  $3.  vouch,  [i]  But  if  the  father  be  infeo6'ed  with  warraiifie  to  him  and 
/t  ^  17?-  h  ^^®  heires,  the  father  infeoffeth  his  cldeft  fon  with  warrantie  a.-itf 
Poft*390.aA  <iictb,  the4aw  givcth  to  the  fonne  advantage  of  the  .warrantie  made 
40  E.  3. 14'.  to  his  father,  becaufe  by  at\  in  law  ihe  warrantie  betwcene  the 
S4  £.  3.  S64        father  and  the  fonne  is  extin^V. 

11  H.  4.  94.  jjtit  jfote;  there  is  a  diverfitie  betweene  a  warrantie  that  is  a  co* 

^Jr'J^'  F'  .„  venant  reall*.  which  bindeth  the  purtie  to  A^eld  lands  or  tenemenrj 
6  E.  3.  Ace  19.   .  .      '^  ,  ^   ^  1.111        ut** 

PI.  Com.  418.     ^"  recompence,  and  a  covenant  annexed  to  tlie  land,  which  is  t<J 

yeeld  but  datnmages,  for  that  a  covenant  is  in  many  cafes  exteiided 

further  than  the  warrantie.    As  for  example : 
[u]45Br3/b..        [«]  It  hath  beene*  adjudged,  thut  where  two  coparceners  made 
per  FinchUcn.      partitioh  of  land,  and  the  one  made  a  covenant  witli  the  other,  lo 

acquite  her  and  her  heires  of  a  fuit  that  iflued  out  of  the  land  r^^.  \  ] 
(5  Rep.  18.  a.  the  covenantee  aliened.  In  that  cafe^the  adii'nee  ihall  have  l*^*''''  ''-^ 
inapcncers        an  aftion  of  covenant  >  and  yet  he  was  a  Granger  to  the  covenanl; 

^'^  biscaufe  the  acquitall  did  nmne  with  the  land. 

[*]  42  E.  3. 3.  a,  M  '^-  feifed  of  the  mannor  of  jD.  whereof  a  chappell  ^as  par- 
Laur*  Paken-  cell,  a  prior  with  the  aflTcut  of  his  covent  covfenantcth  by  deed  io- 
ham's  cafe.  dented  with  A,  and  his  heires  to  celebrate  divine  lervicti  in  his  faid 
6H.4.1&?.  <^^apP^^l  wcekely,  for  the  lord  of  the  Add  maniior,  and  bis  fer- 
Ralfe  Brabfon's  vants,  &c.  In  this  cafe  the  alftgnees  fhall  have  an  aftion  o(  cov^ 
cafe.  Lib.  5.  imnt,  albeit  they  were  not  named,  for  that  the  remedie  by  covcnaflC 
fol.  17, 18.  doth  nmne  with  the  land,  to  give  dammages  to  the  partie  grieved, 
Spcncer's^cafe.  and  was  in  a  manner  appurtenant  to^  the  mannor.  [jf]  But  if  the 
Hen.  Hofiie's  covenant  had  beene  with  a  ftranger  to  celebrate  divine  fervict  i" 
cafe.  6  H.  4, 1*  the  chappell  of  A,  and  his  heires;  there  the  aiftgnee  (hall  not  have 
LibA  fol.17,18.  an  adion  of  covenant ;  for  the  covenant  cannot  be  anne^rtd  to  tbi 
Speacec's  cafe,     niannor,  becaufe  the  covenantee  was  not  feifed  of  the  mannor.  ^  "* 

Spencer*^  cafe  belwe  remembred,  divers  other  diverfities  betweenc 

warranties  and  covenants  which  yeeld  but  dammages* 

And  here  it  is  to  be  obferved,  that  an  affignee  of  part  of  we 
[•]18E.3.  3«.  land  (hall  vouche  as  aflignee.  •  [♦]  As  if  a  man  make  a  feoffe- 
10K.3.  .'^e.  ment  n  fee  of  two  acres  to  one,  with  warrantie  to  him,  bisbeirej 
is^^'s^'  ^^  lifignes,  if  he  make  a  feofTcmcnt  of  one  acre,  that  feoffee  M^ 
tiuuteVpiea  de  ^ouche  as  a(rignee ;  fgr  there  is  a  diverlitic  betweene  the  ^^^** 
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eibte  in  part,  and  part  of  the  eftate  in  the  whole,  or  of  any  part.  Vouch.  4t- 

As  if  a  man  bath  a  warrantie  to  him,  his  hcires>  and  ailigne^,  and  J*  ***  ^* 

he  make  a  leofe  tor  life,  or  u  gift  in  taile,  the  leflTee  or  donee  /hull  ^£  3  [\,ifXA79» 

not  vouch  as  udignee,  becaafe  he  hath  not  the  eflat«Rii  fee  fmiple  13  e.  X 

whereunto  the  warranty  was  annexed  ;  but  the  leffee  for  life  may  ibid.  i^9. 

pray  in  aide,  or  the  leffee  or  donee  may  vouch  the  leflbr  or  donor,  ^  ^  ^- **• 

and  by  this  meaiies  hee  ftiall  take  advantage  of  the  warranty.     But  g^  ^'  ^qq   "^  ' 

if  a  leaf(6  for  life,  or  a  gift  in  taile  be  madej  the  remainder  over  m  3iE.3.  ibid.  96. 

fee,  fuch  a  lefi'ee  or  don«^e  fluill  vouch  as  aflignee,  becaufe  the  whole  (Hub.  23.) 

cftate  is  out  of  the  leflbr,  and  the  particular  ellate  and  the  remainder  And  this  dtver- 

doc  in  judgement  of  law  to  this  purpofe  make  but  one  eftate.  irii'^*i4?r* 

io  Commaot  Banco,  which  1  hfcard  aud  obierved. 

[a]  If  It  man  infeofie  Hhred  with  warrantie  to  them  and  their  [«*]  40  E.  3.  I4h 
heires,  and  one  of  them  relea(e  to  the  other  two,  they  (hall  vouch;  ^^  ^*  *• 

but  if  he  had  relealed  to  one  of  the  other,  the  warrantie  had  beene  3^  {| '  g'  y^^^^ 

txtin^  for  that  part,  for  h€  is  an  afltgnec.  utttion  &n« 

[b]  If  anuin  doth  Warrant  land  to  two  men  and  th^ir  heires,  and  licence  :$i. 
the  one  make  a  feofiment  in  fee,  yet  the  other  Ihall  vouch  for  his  •  ^-  *•  ^• 
moitie.     If  a  man  at  this  day  b^  infeofied  with  warrantie  to  him,  ^l^^^l  ^. 
his  heires,  aiid  alTignes,  and  he  make  a  gift  in  taile,  the  remainder  7  £.  5.33* 
in  fee,  the  donee  make  a  feotfement  in  fee,  that  feoffee  ihuAi  not  46K.  S.  4. 
Vouch  as  aflignee,  becaufe  no  man.  (liall  Tonch  as  aflignee,  but  he  (See  Vaugh. 
that  commeth  in,  in  privitie  of  eftate ;  but;  he  mud  vouch  his  38B.} 
feoffor,  and  he  to  vouch  as  aflignee,  but  fuch  an  aflignee  may  i^e^ 

butte.    If  the  warrantie  be  mside  to  a  man  and  his  heires  without 
this  word  (aiiignes),  yet  the  aflignee,  or  any  tenant  of  the  land 
may  rebutte.    And  albeit  no  man  fliall  vouch  or  have  a  xoarrantia 
-mrtct^  either  as  partie,  heire,  or  aflignee,  but  in  privitie  of  eitate^ 
yet  any  that  is  in  of  onpther  el^ate,  be  it  by  difleifm,  abatement, 
intnifion,  ufurpation,   or  otherwife,.  (halL  rebatte  by  force  of  the 
Warrantie,  as  a  thing  annexed  to  the  land,  which  fometime  was 
doubted  [c]  in  our  bookes.    But  herein  is  a  diverfitie  to  be  oh-  [c^38C.  3. 21. 
ferved,  when  in  the  cafes  aforefaid  he  Ihat  rebuttetb  ehiimeth  uh-  ^6  £.  3. 56. 
dcr  the  warrantie  ;  and  when  he  that  would  rebutte  claimeth  above  i*****®*  '^  ^^- ^* 
the  warranty,  for  there  he  fliall  not  rebutte.    And  therefore  if  7^.  3  "3/  35** 
lands  be  given  to  two  brethren  in  fee  Ample,,  with  a.  warranty  to  a  £.'3. 10. 
the  ekkft  ^nd  his  heires,  the  eldeft  dieth  without  iffue)  the  furvivor  46  £.  S*  4.. 
albeit  he  be  heire  to  him,  yet  (hall  he  neither  vouch  nor  rebutte,  ^  ^-  ^  **• 
nor  har/e  a  xvarrantia  carttz^  becaufe  his  title  to  the  land  is  by  rela-  ^^  aiT  '5^^ 
tion  above  the  fall  of  the  warrantie,  and  he  commeth  not  under  the  35  aa;  9.' 
eftate  of  him  to  whom  the  warrantie  is  made,  as  the  difleifor,  &e«  22  Afl*.  39.  68. 
doth.  3iAff.i3. 

[d'\  If'  a  man  make  a  gift  in  taile  at  this  day,  aud  warrant  the  [a]  l^ib.  3.  fol. 
land  to  him,  his  heires  and  aiiignes,  and  after  the  donee  make  a  62,63.  Lincoln^ 
feoffement  and  dieth  without  ifliic,  the  warrantie  is  expired  as  to  College  cai'e. 
any  voucher  or  rebutter,  for  that  the  eflate  in  taile  whereunto  it  was 
knit  is  fpent:  otherwife  it  is,  if  the  gift  and  feoflenoeat  had  beene 
made  before  the  flatute  of  donis  conditionalibus ;  for  then  both  the 
donee  and  feoffee  had  a  fee  Ample  ;  and  fo  are  our  bookes  to  be 
intended  ui  this  and  the  like  cafes. 

[c]  If  A,  be  feifed  of  lands  in  fee,  and  B.  releafeth  unto  him  or  m  14  e.  3. 
eonSrmeth  his  eftate  in  fee  with  wairantie  to  him,  his  heires  and  Garr.  it)tt. 
aflTignes ;  all  men  agree  this  warrantie  to  be  good :  but  fome  have  ^^  ^-  ^-  *• 
holden,  that  no  warrantie  can  be  raited  upon  a  bare  releafe  or  con- 

H  h  2  iirmatiog 
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firmation  without  pafTing  foine  ellate  or  tratifniiitation  of  pofleflion. 
ff]  11  IT.  4. 22.  [/]  B«t  the  law,  as  it  appenreth  by  Littleton  faimfelfe,  is  to  the 
JO  E.  3.  52.  contrary,  and  that  both  the  party,  and  (as  fonie  doe  hold)  bis  af- 
v'/q  wi*^  figncc  ihiill  vouch  ;  but  he  that  is  voucl>€d  in  that  cafe  maft  be 
738  &V45     '    P''^^^'^'  ^^  court,  and  ready  to  enter  into   the  warranty  and  to 

anfwer,  and  the  tenant  muft  (hew  forth  the  deed  of  rvleafe  m  con- 
firmation  with  warrantie,  to  the  intent  the  denihndant  may  have  an 
anfwer  thereunto,  and  either  deny  the  deed,  or  avoid  it ;  for  that 
at  the  time  of  the  confirmation  made,  he  to  whom  it  was  made 
had  nothing  in  the  land,  &c.  for  otherwife  the  demandant  raaj 
W.  t.  c«p.  40.     counterplead  the  voucher  by  the  Aatute  of  W,  i.  viz.  that  neither 

vouchee  nor  any  of  his  anceAors  had  any  feifm  whereof  he  r  ^o^  i  ] 
mfght  make  a  feoffement.    And  this  is  grounded  upon  tke  l-«^^<^*  '" 
Vide  20  E,  t.      faid  ftatuteof  W.  i.  the  words  whereof  be,*  S*U  neii  Jon  garranior 
Sutotedrvocat  ^j,  prc/ent,  ( i)  gue  biy  voile  gar  rattier  defott  gree^  et  mmntenant  cMtcr 
ad  warrant.         ^^  refpons^  otherwife  the  tenant  muft  be  driven  to  his  warrantiA 

carta, 
tg]  22  H.  6. 15.       [ol  ^^  ^  warrantie  of  it  ielfe  cannot  enlarge  an  eflate;  as  if 
19  H.  6*  73.        the  leflTor  by  deed  rtlcaft  to  his  ielTee.for  life,  and' warrant  the  land 

%6  H.  6. 73.       to  the  lefTee  and  his  heires,  yet  doth  not  this  enlarge  hi«  eftate. 
2  H.  4b  13.  '  -^    .  o 

41  E.  3.    Garr.  15.    «  E.  3. 17.    43  A"ff  42.    12  AC  17.     12.  E.  3.  taile  3.    22  E.  4. 16.  b, 
44  £.  3.  10^    44  Atts  Bailingbom*t.    AC  Lib*  10.  fol.  97.  Sejmoirr'scafir. 

[&]  Lib.  3.  fol.  [A]  If  a  man  make  a  feoflement  in  fee  with  warrantie  to  him, 
63.  Lincohie  ii'tg  heires  and  ailignes  by  deed  (as  it  mnft  be),  aiul  the  ftcSit 
College  cafe.       cnfeofteth  another  by  paroll,  the  fecond  feoft'ee  fliall  vouche,  or 

have  a  xcarrantia  carta  (Us  huth  beene  faid)  as  affignee,  albeit  he 

hath  no  deed  of  the  alignment,  becauCe  the  deed  comprebendinf 

the  warrant ie»  doth  extend  to  the  aflTignees  of  the  land ;  and  he  is  a 

fufiicient  alFignee,  albeit  he  hath  no  deed. 

1%]  i9  E.  3.  70.       [0  I^  ^  ^^^^  infeoffe  two,  their  heires  and  affignes,  and  one  of 

17  E.  2.  Join-     them  make  a  feofftmeot  in  fee^  that  feuHee  iliull  not  vouch  as  af- 

dcr  in  adion.  1.   fignee.  (a) 

11  E.  48.  j|-  ^  jjjjj^  make  a  feofTemint  in  fee  to  A,  his  heires  and  aflignes, 

j4,  infeoffeth  B,  in  fee,  who  re-infeoffeth  J,  he  or  his  aifignes  ihall 
never  vouche,  for  A,  cannot  be  his  owne  ailignce.  But  if  B.  had 
,  infeoffed  the  heire  of  A,  he  may  vouche  as  a^ignee ;  for  the  beire 
of  ^.  may  be  aflignee  to  A,  inafmuch  as  heclaimeth  not  as  heire. 

[li]  14  H.  4.  3.        [A:]  If  a  man  make  a  feoffement  by  deed  of  lands  to  A,  to  have 

and  to  hold  to  him  and  his  heires,  and  bind  liim  and  his  heires  to 
warrant  the  land  in  formd  pradiM ;  this  warrantie  ihall  extend  to 
the  feoffee  and  his  heires  :  but  if  he  had  warranted  the  land  to  the 
ftofTee  the  warrantie  had  not  extended  to  his  heires^  except  the 
words  had  beene  to  him  and  his  heires. 

^  A      _  .  V  If  a  man  letteth  lands  for  life,  the  remainder  in  taile,  the  re- 

^  ^*     *    ^       roainder  eddtmfomtd^  this  is  a  good  ellate  taile,  qttia  idcmfcmpfr 

refertur  proximo  pr<ecedenii,  (3) 

(i)  i.c»  If  be  ha?enot  hif  w«miartfr  (t)  [See  Note  334-] 

fitTw^'  (3)  [SecNofit335] 
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TTEM,  fi  temnt  en  tailefoit  feifie 
des  *  tares  devifahles  per  tejta- 
ment  folonque  le  aifhme,  ^c.  et  le  te- 
nant eu  iayle. alien  +  mefmes  les  tene* 
ntents  afoufrerc  en  fee,  et  ad  ilj'ue,  et 
devie,  et  puis  fonfrere  devifa  per  Jon 
tcjiament  mefmes  les  tenements  a  un 
auter  en  fee,  et  oblige  luy  etfes  heires 
a  garrautie,  Sfc.  et  morujljans  i(jue ; 
ilj'emble  que  cejl  garrantie  ne  barrera 
my  Viffue  en  taute,  sil  voit  fuesfon 
brief'e  de  formecfon,  pur  i-eo  que  cejl 

?rarrantie  ue  difcendera  my  al  iffue  en 
e  tayle,  cntaiit  que  le  uncle  del  iffue 
7$ejidt  my  oblige  a  le  garrantie  en  fa 
vie  :  ne  \  que  %l  ne  pufffbit  garratder 
les  tenements  en  fa  vie,  entant  que  le 
devife  ne  puijjoit  prender  afcun  exe- 
cution ou  tffeEtyforfque  apresjbn  de- ' 
ceafe.  Et  entant  que  le  uncle  en  fun 
To  8fi  1  ^'^  n^ffid  tenus  de  warranter, 
L350.  a  J  tiel  garrantie  nepoit  difcertd-^ 
er  de  luy  aiiljue^  en  le  taule^  ^c.  car 
nul  chofe  poit  difcender  ael  auncejier 
a  fan  Iteire,  finon  qu^  mefme  ceofuit 
en  Vamicejler^ 

unleflbthe 


A  L  S  O,  if  tenant  in  taile  be  feifed 
•^  of  lands  dcvifuble  by  tellament 
nfter  the  cuftomei  &c,  and  the  tenant 
in  the  tayle  alieneth  tbe  fame  tene^ 
inents  to  his  brother  in  fee,  and  hatii 
iflue^  and  dietb,  and  after  his  brother 
devifeth  by  his  teitament  the  fame 
tenements  to  another  in  fee,  and 
bindeth  iiim  and  his  heires  to  war* 
rantie^  8cc.  and  dieth  without  iflue; 
it  feemeth  chat  this  warrantie  fliali 
not  barre  the  iflue  in  the  taile,  if  hee 
will  fue  his  writ  of formedon,  becaufe 
that  this  warrantie  fliall  ntot  defcend 
to  the  iflue  in  tayle,  in  fo  much  as  ' 
the  uncle  of  the  iifue  was  hot  bound 
to  the  fame  warrantie  in  his  life- 
time: neither  could  hee  warrant  the 
tenements  iahis  life,  infomuch  as 
the  devife  could  not  take  any  exe* 
cution  or  eSe€i  until  after  his  de- 
ceafe.  (4)  And  inibmuch  as  the 
uncle  in  his  life  was  not  held  to  war- 
rantie, fuch  warrantie  may  not  de- 
icend  from  him  to  the  iflue  in  the 
tayle,  &c.  for  nothing  can  defcend  • 
from  the  anceftour  to  his  heire, 
fame  were  in  the  anceftour.  (1) 


XT  £R£  our  author  declareth  one  of  the  maxtmes  of  the  common 
law,  that  the  heire  ihall  never  be  bound  to  any  expreiie  war- 
rantie, but  where  the  aoceftor  was  lH)und  by  the  iume  warranty ; 
for  if  the  anceilor  were  not  bound,  it  cannot  defcena  upon  the 
heire,  which  is  the  reafon  here  yeeldcd  by  Littleton.  [/]  If  a  man 
make  a  feoffeuient  in  fee,  and  biude  his  heires  to  waiTuntie,  this  is 
void  by  the  warrant  of  this  maxime,  as  to  the  heire,  becauie  the 
ancellor  himlelfe  was  not  bound.  Alfo,  if  a  man  binde  his  beires 
to  pijy  a  fumme  of  money,  this  is  void.  Ahd  of  the  other  fide,  if 
a  man  binde  himfeife  to  waiTunty,  and  binde  not  bis  iicireii,  they 
be  not  bound ;  for  he  muft  iay,  as:  it  appcaretn  before,  Ego  et 
haredcs  met  rcarrantizatimusj  SfC.  [i/ij  And  Flvta  faith,  Nata  qahd 
hares  noa  ienetur  in  Anglid  ad  debits  antecejjbris  reddendo,  ni/i  per 
iintecejbrem  ad  hocfuerit  obligatus,  protterquUm  debit  a  regis  t  ant  urn: 
J  fortiori  ip  cafe  of  warrantie,  which  is  in  the  realtie* 

But 


(6  K«p.  S3. 
2Cro.  570. 

10  Rep.  95.) 

r/j  31 E.  I. 

Uniiit.  86. 
(Hob.  IJO. 
AnL  213.  b.) 

braOon  Tt.  9. 
{o.  37.  aJS. 
BritL  ful.  160*.  b» 

[m]  Fleta  lib.  ? 
cap.  iSa.  t    II' .  ^ 
foi.  65.  b 

11  H.  <;.  ■; 
(4  k  :. 

Aiiic  J 


*  tirnt^ten^mtnlti  L.  ai%d  M.  and  Rob. 
f  fudmi^  not  in  L.  and  M.  nor  Koh. 

(4)[SeeNvtcai6.J 


X  qui  Urns  not  in  L.  nad  M*  not  ' 
(i)  [See  Note  337.3 

Hhs 


Lib.  3.  Cap.  13. 


Of  Warrantie. 


Sea.  735, 


[n]  18  £.  3.  8. 


But  a  warrantie  in  law  may  binde  the  heire,  althoQgh  it  never 
bound  tht  anceftour,  and  may  be  created  by  a  laft  will  and  teikr 
ment.  [n]  As  if  a  man  devife  lands  to  a  man  for  life  or  in  taxie  re- 
ferving  a  rent, '  the  devil'ee  for  life  or  in  taile  (hall  take  advantage 
of  this  warrantie  in  law,  albeit  the  anceilor  was  not  bounden,  and 
(liall  binde  his  heircs  alio  to  warrantie,  although  they  be  not  named. 
Alfo  an  expreflfe  warrantie  cannot  be  created  without  deed,  and  & 
will  in  writing  is  no  deed,  and  therefore  an  expreflfe  warrantie  can- 
not  be  created  by  will. 


d^Ci.    7«/3* 


'ji  UXYy  nn  garreniie  nt  pott  afer 
•^  •  Johnque  la  nature  des  iene- 
merits  per  le  cujlome,  6;c:  me$  tantfole^ 
ment  folonque  le  forme  del  common 
ley.  Car  ft  le  tenant  en  taile  joit 
feifie  des  tenements  en  burgh  Engiifky 
hu  le  aijlome  efl,  que  touts  les  tene- 
ments deins  mcfme  le  borough  devoy- 
tnt  difcender  a  Jefitspuifne,  et  il  dif- 
continua  le  tayle  ove  garrantief  Sfc* 
^t  ad  ijfae  deux  Jits,  et  moruji  feifie  des 
enters  terres  ou  tenements  en  mefnie 
le  burffh  en  fee  fimple  a  le  valuer 
ou  pints  de  les  tenements  iailes,  S^c, 
uncore  le  pmfnejits  avera  vn  forme- 
don  de  les  -f  terres  taileSf  et  neferra 
my  barre  per  le  garrantie  fan  pere^ 
coment  que  ajjets  a  luy  difcendiji  en 
fee  fimple  de  mefme  lepere,  folofique 
le  cujiome^  S^c,  pur  ceo  que  le  gar- 
rantie  difcendiji  afon  eigne frere  que 
eH  en  pieifte  vie  f ,  et  nemy  fur  le 


A  liSO,  a  warranty  cannot  goe 
"^  according  to  the  nature  of  the 
tenements  by  the  cuftome,  2tc.  but 
onely  according  to  tlie  forme  of  the 
common  law.  For  if  the  tenant  ia 
taile  be  feifed  of  tenements  in  bo- 
rou^i  Englifh,  whe^e  the  cnitome 
is,  that  all  the  tenements  within  the 
fame  borough  ought  to  defcend  to 
th^  youngeufonne,  and  hee  difcon- 
tinueth  tlie  taile  with  warranty,  &c. 
and  hath  iflVie  two  fonnes,  and  dyeth 
feifed  of  other  lands  or  tenements  ia 
the  fame  borough  in  fee  fimple  o 
the  value  or  more  of  the  lands  en- 
tailed, &c.  yet  the  youneeft  fonne 
Ihall  have  aifonnedon  ot  the  lands 
t£^iled,  and  fnoll  not  bee  barred  by 
the  warrantie  of  his  fiatber,  albeit 
aflets  defcended  to  him  in  fee  fimple 
from  hi3  faid  father  accord*  p  q^-  \^'\ 


ing  tp  the  cuftome,  8cc  be- 
caufe  the  warranty  delcendeth  upon 
bis  elder  brother  wbo  is  in  full  mc» 
and  not  upoii  t|ie  youngef^.  An4 
in  the  fame  manner  ia  i(  of  colla- 
teral) warranty  uiad«  of  fucb  tene? 
meotSjj  where  the  wa^anty  ^efceod^ 
eth  upon  the  eldeft  fonne^  Sec  this  fhall  not  barre  the  young^cfon^&Ci 


puifne*  \Et  en  mefme  le  maner  eft 
de  collaterall  garrantie  fait  de  tiels 
tenements,  lou  le  gafrantie  difcendift 
fur  V eigne  Jits f  osc.  ceo  ne  barr^ra 
i^y  le  puifntfits,  6s^, 


^  folonque-^famtp  L.  and  M.  and  Rob. 
f  tfrrijh^iafm'ntft  JU  and  M.  and  Roh* 


tBTe.  added  L.  and  M.  and  RoB. 

I£t  aot  is  L.  and  N|.  nor  Kdh« 


Ub.  3. 


Of  Warranlie. 


5iea.  Tse,  737, 


Sea.  736. 


(8  Hep.  M.) 


ip  N  mcfine  h  man^r  ejl  de.  tenements 
"^^  en  lecouiitie  de  Kent ^^queux font 
appellee  ^guvelkind^  fes  queax  tenc- 
mentsjofit  departibles  enter  lesfreres^ 
iic.folonquela  cufiome'^;  fi  ajcun  tiel 
garrantie  foit  fait  perjbu  aututfier, 
tiel  garratUie  dif'cendera  tautfolement 
al  Ktire  que  ejl  heire  al  conitnon  ley^ 
§  c^eftaf^avoir^  dl  eigne  frere,  fulon^ 
que  Id  comifans  dvt  common  ley,  et 
'k^emy  a  tbuts  les  hdres  queict  font 
heires  de  tieU  tenements  folonque  Ic 
cujiome  l|. 


H 


I 


N  the  fame  manner  is  it  of  lands 
in  the  county  of  Kent,  that  a'r^ 
called  gavelkinde,  which  lands  are 
dividable  betweene  the  brothers,  &c, 
according  to  the  cuftome;  if  any 
fuch  warrantie  be  made  by  his  an* 
ceftor,  fuch  warrantie  Qiall  defcend 
onely  lo  the  heive  which  is  heire  at 
the  common  law,  that  is  to  fay,  to 
the  elder  brother,  according  to  the 
conufance  of  the  common  law,  and 
not  to  all  the  heires  that  are  heires 
of  fuch  tenements  according  to  the 
cuftome. 


doth  ever  oeiccna  to  tne  ^eire  at  ttie  eoiniiM)n  law  \  \it\  Dut  tne  lien  r 
p^rfonall  (loth  binde  the  fpeciall  heires,  as  all  the  heires  in  gavelkind,  i 


and  the  heire  on  the  part  oif  the  mother^  as  hath  beene  faid.  11  II.  7. 13, 

[a]  If  two  men  make  a  feoffenient  in  fee  with  a  warranty,  and   r^]  17  £.  3, 
the 'one  die,  the  feoflee  cannot  voiiche  the  furvivor  only,  but  the  Joint.  41. 
hcirff  of  him  thai  is  dead  tilfo;  (1)  but  otherwife,  if  two  joyntly  16H.  7. 13. 
binde  themlelves  in  an  oblig.itiun,  and  the  one  die,  the  furvivor  fojl^'^ 
C»iiy  ftwdl  i>e  charged.  -g^^  ^  3*  ^' 

17  B.  3^.  8.    50  K.  3.  40.     19  H.  6.  5.5.    Lib.  B.  ful.  14.    Matthew  HethetVi  CKfe. 

(lUon.  5VS.    March.  1$5..  Atttu  41,    Savii  69^.    Cla^«30 


Sea.  737. 


TT E My  fi  tenant  en  le  taile  ad 
iffee  deux  files  per  divers  venters^ 
et  moni/i,  et  les  files  entront,  et  un 
eji range  eux  di(feijfjide  mefnes  les  te-* 
nementSj  et  I'un  de  ^  eux  reteffiz  per 
fonfait  a  le  dijjeifor  tout  fon  droit,  et 
oblige  lay  etjes  heires  a  garrantie,  et 

l3o7'  ^'J  la  faer  que  furvef^uift  poU 
bien  enter  et  ou/ler  le  dijfeijor  de  touts 
les  tenements,  pur  ceo  que  tiel  gar- 

rautie 


A  L  S  O,  if  tenant  in  taile  hath  iflue* 
"^  two  daughters  by  divers  venters, 
and  dicth,  and  the  daughters  enter^ 
and  a  ftranger  difleifeth  them  of  the 
fame  tenements,  and  one  of  them 
releafeth  by  her  deed  to  the  difleifor 
all  her  right,  and  binde  her  and  hjcr 
heires  to  warrantie,  and  die  without* 
iffue:  in  this  cafe  the  filter  whicl\ 
furviveth  may  well  enter,  and  ouU 
the  diiTeifor  of  all  the  tenements, 

becaufo 


l$fi,  added  If.  and  M,  and  Roh.  nor  Roh. 

'  %  c^i/faffovsir  al  eigme  fnre,  fihnqHt  la        ||  &c.  added  L.  and  M.  and  Roh. 
(mfpS9*m  csmmon  d^  not  in  lu  and  M.        ^  euxr^let/UUs,  lu  and  M.  axKi  Roh. 

(1)  tSeeNote3s».] 

Hh4 


lib.  3.  Cap.  13.  Of  Warrantie. 

raniie  n  eft  pas  difc6ntinUance  ne  col- 
lateral garrantie  a  la  foer  que  fur^ 
vrfguiji,  pur  ceo  que  Us  font  de  demy 
fanke,  et  l*un  ne  pott  ejlre  heire  a 
rauter^  folonque  le  cqurs  del  cominofi 
leu,  Mes  auterment  eft,  lou  y  font 
jues  del  tenant  en  taileper  un  mcfme 
Venter. 


Scd,  738. 


(hnielf,  a« 
14. 1) 


becanfe  fach  warrantie  is  no  difcon- 
tinuaoce  nor  coUi^terall  warrantie  to 
the  fi4er  that  farvivethi  for  that  they 
are  of  halfe  bloud,  and  the  one  can- 
not be  heire  to  the  other,  according 
to  the  courle  of  the  common  law. 
But  otherwife  it  is,  where  there  bee 
daughters  of  tenant  in  taile  by  one 
venter. 


^  FI E  reafon  of  this  is  ip  refpe^  of  the  halfe  bload,  whereof  foffi- 
clent  hath  beene  faid  in  tht  firft  booke,  in  the  Chapter  of  Fee 
Simple. 

Two  brothers  be  by  demy  venters;  the  eldeft  releafetb  with 
warrantie  to  the  diifeifor  of  the  uncle,  and  dieth  without  iifne,  the 
uncle  dietb,  the  warrantie  is  removed,  and  ^e  yoonger  brother  may 
eut^  into  Uie  land. 


Sea.  738. 


TTEM,  fi  tenant  en  taile  hffa  les 
4-  tenements  a  un  *  home  pur  terme 
de  vie,  le  remainder  a  un  outer  enfeCf 
et  un  collateral  auncejler  conjirma  le 
Jlate  del  tenant  a  terme  de  vie,  et 
obligeJuy  eifes  heires  a  garrantie  pur 
terme  de  vie  del  tenant  a  tertne  de 
vie,  et  morullf'et  le  tenant  en  taile  ad 
ifiie  et  devie ;  or^  Viffiie  eft  barre  a 
demander  les  tenements  per  briefe  de 
formedon  durant  le  vie  le  tenant  a 
terme  de  vie,  per  caufe  del  collateral 
garrantie  difcendufir  lei^ue.en  U 
taile.  Mes  apres  le  deceafe  de  le  te-- 
nant  a  i^rme  de,  r«>,  ViOm  avera  un 
+  briefe  de  formedon,  &c. 


A  LSO,  if  tenant  in  taile  letteth 
"^^  the  lat^ds  to  a  man  for  terme  of 
life,  the  remainder  to  another  in  fee, 
ana  a  collaterall  ancefior  coniirmeth 
the  fiate  of  the  tenant  for  life,  and 
bindetn  him  and  his  heires  to  war- 
rantie for  terme  of  the  life  of  tlie 
tenant  for  life,  and  dieth,  ai\d  tbt^ 
tenant  in  taile  ha^th  iflne  and  dies; 
now  the  iffue  is  barred  to  demand 
the  tenements  by  writof  yo/ine</oii 
during  the  life,  of  tenant  for  life, 
becaufe  of  the  collaterall  warrantie 
defcended  upon  the  ilThe  in  taile. 
£ut  after  the  dcjceafe  of  tiie  tenant 
for  life,  the  iffue  Iliall  have  a  writ  ol 
formedon,  tacm  ^     . 


ViJe$ea733. 
St  706, 
(Ant.  385.) 


\p]  S8  E.  3. 1^ 
10 -E.  3. 
Vouch^SY. 

(4  lUp.  8a 
Am.  SD3. 


H 


E  R  E  it  app^areth,  that  a  warrantie  may  be  raifed  by  a  cod- 
iirmation  which  transferreth  neither  eftate  nor  right,  whereof 
fufiicient  hath  b^ene  faid  be%e.    ^ 

f*  A  garrantie  pur  terme  de  utyS^cJ*  [p\  This  prpveth  that  a 
warrantie  may  be  liniited,  and  that  a  man  may  warrant  lands 
afwell  tor  terme  of  life  or  in  taile,  as  in  fee.  (i) 

If  tenant  iii  fee  fimple  that  hath  a  warrantie  for  life,  either  by 
nn  exprcffe  warrantie  or  by  dcdi,  be  impleaded  and  vouch,  bee  (halt 
recover  a  fee  Ample  in  value,  albeit  his  warrantie  were  but  for 
tenne  of  life,  beca^fc  th^  warrantie  extended  in  that  cafe  ta  ike 

whole 


•  hme  net  |n  I.,  and  M.  nor  Roh.  f  Mfi  ifr  not  in  |«.  and  M.  nor  Robi 

(i)  [See  Note  339.] 


Lib.3. 


Of  Warrantie. 


Sea.  739 


vhole  eftate  of  the  feoffee  in  fee  fun])le  ;  (a)  but  in  the  cafe  that 

LUtfeton  here  putteth,  the  tenant  for  life  (hall  recover  in  value  but  (2Cro.453.) 

an  eftate  for  life,  becaufe  the  warrantie  doth  extend  to  that  eilate 

only. 

^^  Un  hritfe  de  formedon^  ^c.*'  Here  is  implyed,  that  a  coUa-  (f.n.  B.ju.h. 
[oOm  u  1  tcrall  warrantie  giveth  no  right,  but  [hall  barre  only  for  life,  217.  b.  319. «.) 
10^7'  0»4  jyj^  after  the  partie  is  reftored  to  his  a^ion. 

It  is  alfo  to  bee  obferved,  that  a  warrantie  may  defcend  to  the 
heires  of  hina  that  made  it  during  the  life  of  another. 


Se6t.  739. 


(9  Repb  12a) 


JPT  fur  ceojeo  aye  oye  un  reafon, 
•^  que  eel  cafe  provera  un  anter 
cafejcilicetffiun  home  leffafes  ierres 
a  un  outer,  a  aver  et  tener  a  luy  et  a 
fes  heires  pur  terme  d' outer  vie,  et  le 
leffhe  inorujl  vivant  celuy  a  que  vie, 
t^c,  et  un  e/ironge  enter  en  la  terre 
que  le  heire  le  leffee  lay  poit  oufter, 
t  A'c.  pur  ceo  que  en  le  cafe  procheine 
qvantdit,  ejUant  que  home  poit  obliger 
iuy  etfes  heires  agarrantieal  tenant 
a  terme  de  vie  tantfolement,  durant 
la  vie  le  tenant  a  X  terme  de  vie,  et 
^t  garrantie  difcemijl  al  heire  celuy 


AND  upon  this  I  have  heard  a 
^^^  reaibn,  that  this  cafe  will  prove 
another  cafe,  viz.  if  a  man  letteth  his 
lands  to  another,  to  have  and  to  hold 
to  him  and  to  hjs  heires  for  terme 
of  another's  life,  and  the  leflT^  dieth 
Kving  celny  a  que  vie,  t^cl  and  a 
ftranger  entreth  into  the  land  that 
the  heire  of  the  leffee  may  put  him. 
out^  &e.  becaufe  in  the  cafe  nest 
aforcfaidy  inafmuch  as  a  man  may 
binde  biin  and  his  heires  to  warran- 
tie to  tenant  for  life  only,  dufins  tlie 
life  of  the  tenant  for  hfe,  and  this 


quejijl  le  garrd^tie,  lequel  garrantte    warrantie  defcendeth  to  the  heire  of 
U^eft pas  garrantie  d^enheritance,  mes    him  which  made  the  warrantie,  the 
iantfolement  pur  terme  d' outer  vie: 
per  mefme  le  reafon  lou  tenements 
font  lejfes  a  un  home,  a  aver  et  tener 
a  lay  et  a  fes  heires  pur  terme  d*  outer 


vie,Ji  le  II  leffee  moruji  vivant  oelt^ya 
que  vie,  Jon  heir^  avera  les  tenemeuts, 
vivant  celuy  a  que  vie,  Sfc.  Car  out 
dit,  que  fi  home  grant  un  annuitie  a 
un  outer,  a  aver  et  perceiver  a  Iuy  et 
a  fes  heires  pur  terme  d^auter  vie,  fi 
le  grantee  moruji,  4'c.  aue  apres  \fon 
mort  fon  heire  avera  rannuitie  du- 

Ifc. 


fi 

Taut  la  vie  celuy  a  que 
Quaere  de  ilia  materia. ' 


vie, 


which  warrantie  is  no  warrantie  of 
inheritance,  but  only  for  terme  of 
another's  life :  by  the  fame  reafon 
where  lands  are  let  to  a  man,  to  have 
and  ^o  hold  to  him  and  bis  heires 
for  terme  of  another's  life,  if  the 
leffee  flie  living  celuy  a  que  vie,  his 
heires  (hall  have  (he  lands,  living 
celuy  a  que  vie,  6fc.  For  they  have 
faid,  that  if  a  man  grant  an  annuitie 
to  another,  to  have  and  to  take  to 
him  and  his  heires  for  terme  of  an- 
other's life,  if  the  grantee  die,  &c« 
that  after  hisMeath  his  heire  (hall 


have  the  annuitie  during  the  Bie  of 
feluv  a  que  vie,  Ifc.    C^HRre  de  ifid  materia. 


f  ^c.  n«  In  L*  and  M.  nor  Rok" 
4  ttrm  not  in  L.  and  M.  aor  Koh^ 


|-^^-^f/r,  L.  and  M,  and  Roh. 
\jm  mart  not  in  L.  and  M.  nor  Rob» 


(^j  [Sec  Note  ^o.] 
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*^  JEO  ay  oye  tm  rtafonT    Here  our  /todait  is  teq^t  r.2Qo     i 
after  the  example  of  ovr  author,  to  obferve  eytrie  L3^o«  A-J 
thing  that  is  worth  the  noting* 

^  Si  UH  homt  leJTa  tcrrcM^  un  auferyS^c^  This  cafe  is  without 
\q]  17  E.  9. 4a.  <)uefnon,  [q]  thai  the  heire  of  the  klTee  fliall  have  the  land  to  pre- 
t8  E.  3. 19.  vent  an  occupant.  And  fo  it  is  (as  Uttkton  here  faith)  in  c^e  of 
11  If.  4.  At.  an  annuitie,  or  of  any  other  thing  that  tieih  in  grant,  whereof  there 
8  H  4  K  *^°  ^  ^^  occupant.    And  of  this  fomewhat  hath  bcene  (aid  im  the 

Dy'.H 'ki.%53.    Chapter  of  Difcents.  (i) 

J  8  H.  8.  *}.      37 1 1.  8.      n  H.  8.  tit.  Efut.  Br.  .V).     19  K.  3.  tit.  Account  ^ 
5J.\ir.  p.l7.     «H.6.33.    39  E.  3. 37.    VJ^cSca.387,    (Antc4|.b.) 


Se^.  740. 


TLfES  lou  ticl.  leafe  ou  grant  eft 
'*''*'  fait  a  tm  home  ti  a  Je%  It&res 
pur  t^rme  d'auSf  en  cejl  caj'e  Vheire  le 
lefiee  ou  le  grantee  iCavera  unques 
apres  la  mort  lie  IcQee  ou  le  grantee  ceo 
q^e  eji  iffnU  leffee  ou  t^rant^  pur  ceo 
que  efi  chattel  real,  ct  ^  chateux  realx 
per  ie  cwnmon  ley  vkndru  al  esecu^ 
tors  del  grantee,  ou  delle(Jee,  et  nemy 
il  keire*  f 


"D  U  T  where  fuch  leafe  or  gnoit  it 
"^  made  to  a  inao  and  to  his  heires 
for  lerme  of  yeares,  ia  Uiis  cafe  the 
heire  of  the  leflce  or  the  graotee 
(hall  not  after  tlie  death  of  the  lelfee 
or  die  grantee  have  that  which  isfo 
let  or  granted,  becaufe  it  is  a  chatwll 
really  and  chattels  realls  by  thec5>in- 
mon  law  (hall  corpe  to  the  executory 
of  the  gnintecy  or  of  tlie  lefTee^aud 
not  to  th0  heire. 


F.  N.  H.  34.  a, 
<  Am.  ^.  beet. 


11  F.  3.  ut.         TJ  E  R  E  18  a  general!  nile^  that  chattels  reals  afwell  as  chattels 
ti  A«^«'i  perfonals  fhall  goe  to  the  executors  or  adminiArators  of  the 

JO  EI.  Dy!  37&  l^^e,  and  not  to  his  heires.     For  as  eftates  of  inheritance  or  tVtr- 
<9Kep.  86.        hold  del'cendible  (hall  go  to  the  heire,  fo  chattels,  afwell  reuU  n& 
5  Rep.  25. 35.)  perfonall,  (hall  goe  to  the  executors  or  adminiftrators. 
frl  24  E.  S.  «6.       [f]  l^ut  if  the  kind's  tenant  by  knight's  fervice  iit  capit€  be 
\\  N .  B.  33.  b.   feifed  of  a  mannor,  whereunto  an  advowfon  is  appendant,  and  tb<; 

church  become  void,  the  tenant  dieth,  his  heire  within  age,  tbc 
king  fhall  prefent  to  the  church,  and  not  ,tbe  executor  or  adniinif- 
trator :  but  if  the  land  be  hoiden  of  a  common  perfoo,  in  that  ode 
the  executor  ihall  preient,  and  not  the  gardeine. 
[«]  40 £.3. 14.^     y\  If  a  bifliop  hath'  award  (aUen  and  dieth,  the  king  fliall  not 

have  the  ward  nor  the  fucceflbr,  but  the  executov  and  the  ward 

(hall  be  afletA  in  his  h^ds.    So  it  is  of  the  beriot,  releefe,  an<J  the. 

[f]  9  il.  ^.\5«.    like.    [t\  But  if  a-  church  become  void  in  the  life  of  a  bi(hop»  and 

11  If,  1. 7.  I'o  remuine  untill  after  hi^  deceafe,  the  king  (hall  prefent  theresoto^ 

and  no.t  the  executor  or  adminiftrator ;  for  nothing  can  be  taken  (be 
'  a.prefentmenty  and  therefore  it  is  no  afTet?, 

•,        *  Uuts  added  L.  and  M,  and  Roh«  f  ^^*  >  <hled  L.  and  M.  and  Rob. 

(t)  But   feveral  idterationt  bare   been    patfled  fince  fir  Edward  Cata^a  timc^  $ca 
iB9tdc  in  the  law  pf  occiipanc^i  by  (Ututca    ant,  ^iib.  note  j» 


Lib.  3, 


Of  Warremie. 


Sea.  741. 
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TTEMj  en  afcuU  c^fes  Upoif  efire^ 
^  queconientque  un  coUaterall  garr . 
ranUefoUJait  enfee^  S^c.  uncorc  tiel 

fairantie  poit  ^Jire  defeat  et  anient. 
Hcome  te/utnt  en  taile  dij'continue  le 
iaik  eufeef  et  le  dijlonttnueeefi  difi  ^ 
feifie,  et  le  frere  del  tenant  en  le  taile 
releffa  per  Jon  fait  a  le  diffeifor  tout 
Jon  droit,  ^c,  ove  garrantt/  en  fee,  et 
moruji  fans  ijjue,  et  le  tenant  en  le 
taile  ad  ijfue  et  devie;^  ore  tlJUe  ejl 
barre  dfifon  aciio(iper  force  del  coU 
lateral  garrantie  difcendue  fur  luy. 
Mesji  apres  ceo  U  difconiinuee  enter 
fur  le  di^eifor^  ,donques  poit  riieire 
en  le  taile  aver  frien  fon  aSHon  de 
ibrmedon^  8cc.  pif  r  ceo  yi^  le  garran- 
tie  ejl  aniente  et  defeate,  car  quant 
garrantie  ejl  fait  a  un  homejur  ejlate 
que  oAonques  il  avoit,  Ji  I'e/laie  foit 
drfeatj  le  garraiUie  ejl  defeat. 


A  LSO,  infoine  cafes  it  may  be^ 
'*^  that  alteit  acoilaterall  wanrantie 
be  mac}^  id  fee,  &c.  yet  fuch  a  war^ 
ran  tie  may  be  defeated  and  taken 
away.  As  if  tenant  in  taile  difcoo-i 
tinue  the  taile  in  fee^  {iud  the  dif* 
continuec  is  difleifed,  and  the  bro- 
ther of  the  tenant  in  titile  releafeUi 
by  his  deed  to  the  difleifor  all  bis 
righty  &c.  with  warrantie  in  fee,  and 
dieth  without  iilue,  and  tlie  tenant 
in  taile  hath  iifue  and  die;  now  the 
iffu^  is  barred  of  his  adi:ion  by  force 
of  the  collaterall  warrantie  defcended 
upon  bin).  But  if  afterwards  the 
difcontinuee  entreth  upon  the  dif« 
feifor,  then  may  the  heire  in  taile 
have  well  his  action  of JormedoUfSfc^ 
becauie  the  warrantie  is  taken  away 
and  defeated,  for  when  a  warrantie 
is  made  to  a  man  upon  an  edate 
.  which  bee  thenliad,  if  the  eflate 
be  defeated;  the  warrantie  is  dc* 
feated.  ( i )  ^ 

^  jRT  morvjt  fans  ijue,  S^c^    Here  (as  before  in  this  Chapter  Vide  Sea  707. 

hath  been  noted)  the  collaterall  warrantie  doth  defcend  upon 
the  iiiue  in  taile,  before  ai^y  right  doth  defceud  unto  him,  wherein 
this  diverfitie  is  to  bee  obferved.  Where  the  right  is  in  ejfe  in  any 
ToQQ  K  1  0^  ^1**  anceftors  of  the. heire,  at  the  time  of  the  difcent  of 
10  •  O.J  jjj^  collaterall  warrantie,  there  albeit  the  warrantie  defcend 
firil,  and  after  the  right  doth  defcend,  the  collaterall  warrantie  Hiall 
binde,  as  here  in  this  cafe  of  our  author  expreflely  appeareth.  liut  (10  Rep.  95.) 
where  the  right  is  not  in  eje  iq  the  heire,  or  any  of  his  anceflors,  at 
^he  time  of  Uie  fall  of  the  warrantie,  there  it  fhall  not  binde.  [u]  As 
if  lord  and  tenant  be,  and  tlie  tenant  make  a  feoffment  in  fee  with 
warrantie,  and  after  the  feoffor  purchafe  the  feigniorie,  and  after 
the  tenant  ^effe,  the  lord  (hall  have  a  cejfavit ;  for  a  warrantie  doth 
extend  to  rights  precedent,  aqd  never  to  any  riabt  that  commene« 
^th  after  the  warrantie  :  whereof  more  (hall  bemid  in  this  Sedion. 
Alfo  a  warrantie  (hall  never  l)an:e  ai\y  eflate  that  is  in  poHedion,  (10  Rep.  9&) 
reverfion  or  remainder,  that  is  not  devefted,  difplaced,  or  turned  to 
a  right  before,  or  at  the  time  of  the  fall  of  the  warrantie. 

[w]  If  a  leafe  for  life  be  made  to  th^  father,  the  remainder  to 
his  next  heire,  the  father  is  diiTeifed  and  releafeth  with  warrantie 
^nd  dieth ;  this  (ball  barre  the  heire,  although  the  warrantie  doth 
lall,  and  the  remainder  commeth  inejii  at  one  tin\e. 

[y]  If  there  be  father  and  fonne,  and  the  fonne  hath  a  rent  fer- 
yw^  fuit  to  a  miilA  rent  charge^  rent  (ecke^i  co;iunon  of  pafture, 

■    or 

(0  [Sec  Hate  341  ^    ■' 


[u]  7  E.  3.  49, 
30H.8.4S. 


[io]Lib..l.  folv 
67.    Archef's 
cafe^ 

[y]  Temps  E.I. 
Voucher  f96. 
31  AC  13.     .  ' 
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Of  Warrantie. 


Sea.  741. 


t2  MC.  .16, 
41  Aff.  6. 
23  £.  3. 
tit.  Gar.  74. 
l.\h,  10.  fol.  97. 
E.  Seymour's 
cufe 
(9  Rep.  10€.) 


[•145K.S.31. 
§1  H.  7. 11. 
Vide  Sea  698. 


Pi]?lE.4.  «& 
SJI  n.  7. 9. 
3  H.  r.  4. 
7  H.  4.  17. 
30 IL  8. 
Dier  42. 
30  £•  3.  30* 
9  E.  3. 78. 
45  £.3. 
Voucher  7f . 
r.  N.  B.  125. 
14  H.  8.  6. 
(Ant.  366.  b. 
if oor  i56.) 


(Act.  366.  b.) 


(Ant  208.) 


Ih]  7  U./k.  17. 


[•]  10  E.  4. 9.  b. 
18  E.  3.55. 
44  E.  3. 19. 
fc]  Lib.  10,  fol. 
97.     E.Sey. 
iiuire*»  cvSe» 
^  AflT.  pi.  38. 
31  AIT.  p.  13. 
41  Afl*.  p.  e. 
53  £.3. 
0«r.74. 
(i  Cro.  593. 
Dyer  %n.,  a. 


or  other  profit  apprtndtr  out  of  the  land  of  the  father,  and  the 
father  maketh  a  feoffment  ui  fee  with  warrantie,  arid  dieth,  th:s 
/hall  not  barre  the  fonne  of  the  rent^  coinin«n,  or  other  profit  u{h 
prender,  quamxis  claujhla  fp^cialu  xcarranticc  xd  acquiciancia  ia 
cart  is  tawntium  inferatur^  qma  in  tali  ca/u  tranjii  terra  cum  onrre: 
and  he  that  is  in  feifin  or  pofleifion  need  not  to  make  any  entrie  or 
claime :  and  albeit  the  Ibnne  after  the  feoffment  with  warrantie, 
and  before  the  death  of  the  father,  had  heene  dilFcifcd,  and  (6  Iteing 
out  of  pofl'eflion,  the  warrantie  defcended  upon  him,  'yet  the  wur- 
rantie  Ihould  not  hinde  him,  hecoufe  at  the  time  of  the  warrantie 
made  the  fomie  wa^i  in  poiTe^Tion.  [*]  So  if  my  coUaterall  ancef* 
tor  releafe  to  my  tenant  tor  Ule,  this  (liall  not  binde  my  rcveriion  or 
remdindcV,  becaufe  that  the  reverlion  or  remainder  conlinue4  in  me. 
But  if  he  that  hath  a  rent,  common,  or  any  profit  out  of  the  laiid 
in  taile,  dilTbife  the  tenant  of  the  land,  and  maketh  a  feoffment  of 
the  land,  and  warrant  the  land  to  the  feoifuc  and  his  heires ;  [a]  re- 
gularly tlie  warrantie  doth' e.x tend  to  all  things  iflbing  out  of  the 
land,  that  is  to  fay,  to  warrant  the  land  in  fuch  plight  and  manner, 
as  it  was  at  in  the  hand  of  the  feoffor,  at  the  time  of  the  feoffment 
with  wanrtmtie ;  and  the  feoftee  (liall  vouch,  as  of  lat^  difehar^ed 
of  the  rent,  &c.  at  the  time  of  the  feoffment  made. 

A  woman  that  hath  a  rent  charge  in  fee  eutermarrietb  with  tlie 
tenant  of  the  l<md,  an  eftranger  relealeth  to  the  tea'ast  of  the  land 
with  warrantie  ;  he  (liall  not .  take  advantage  of  thia  warrantie 
either  by  voucher  or  v^arrantia,  carta ;  for  the  wife,  if  her  hufbaiid 
die,  or  the  heire  of  the  witc  Uving  the  hu(b;vpd,  cannot  have  an 
a^ion  for  the  rent  upon  a  title  before  the  warnuitie  made  ;  r.jo^  ] 
for  if  the  heire  of  the  wife  bring  aix  afl^fe  of  mardanctjtery  L«J""'  ^J 
this  a^iou  is  grounded  after  the  warrantie,  whereunto,  as  hHth 
heene  faid,  the  warrantio  (hall  not  extend. 

So  it  is  if  the  grantee  of  the  rent  grant  it  to  the  tenant  of  the 
land  upon  condition,  which  maketh  a  feoffei^ient  of  the  land  with 
warrantie,  this  warrantie  cannot  extend  to  the  rent,  albeit  the  feoiTe- 
ment  was  made  of  the  land  difcharged  of  the  rent ;  for  if  (he  cmv* 
ditinn  be  broken,  and  the  grantor  be  intituled  to  an  a(\ioU)  this 
niuft  of  neceflfitie  be  grounded  after  the  wa^^antie  made. 

But  in  the  cafe  aforefaid,  when  the  ^oman  grantee  of  the  rent 
marrieth  with  the  tenant,  and  the  tenant  ma]^eth  a  feoffement  ii\ 
fee  with  warrantie,  and  dieth,  in  a  cui  in  vitd  brought  by  the  wilt 
(a£  hy  law  fhe  may),  [b\  the  feoffee  fliall  vouche  a^  of  lands  dir** 
charged  at  the  time  of  th^  warranty  n\ade,  for  that  her  title  is  para- 
mont :  fo  if  tenant  in  taile  of  a  rent  charge  purchafe  the  Und*  and 
nmke  a  feoffement  with  wamintie,  if  the  iiVue  bring  a  Jhrmcdon  ot 
the  rent,  the  tenant  jfhall  voqche  caufd  gudfupra* 

[*]  But  fome  doe  hold,  that  a  nian  ihall  not  vouche^  &c.  as  of 
land  difcharged  of  a  rent  fervice. 

[c}  Alio,  no  warrantie  doth  extend  unto  meere  and  naked  titles, 
as  by  force  of  a  condition  with  claufe  of  re-entry,  exchange,  mort- 
maine^  confent  to  the  raviflier  q;id  the  like,  becaufe  that  for  tbefe  uo 
a^ion  doth  lye  ;  and  if  no  adion  can  be  brought^  there  can  be  neii 
ther  voucher,  writ  of  xvarrantia  carta:^  nor  rebutt^r^  and  Ihcy  con- 
tinue in  fuch  plight  and  effence  as  they  were  by  their  originall  cre-i 
at  ion,  and  hy  no  aA  can  be  difplacedor  de  veiled  out  of  their  origi* 
nail  effence,  and  therefore  cannot  be  bound  hy  any  warranties 
3  hi^.  316.      10  Re^,  98.  b.     Ant.  205.  i,     ?l9wd.  363..  b.) 


m 


Lib.  3. 


Of  Warrantie. 


[d]  And  albeit  a  voman  may  hare  a  writ  of  dower  to  recover 
her  dower,  yet  becaufe  her  title  of  dower  cannot  be  de veiled  out 
of  the  originall  eflence,  a  collateral!  wurrantie  of  the  ancellor  of 
the  woman  fliall  not  barre  her.  So  it  is  of  a  feofiement  cohJU  ma- 
trimmii  prttlocuti. 

[t]  A  warrantie  doth  not  extend  to  any  leafe,  though  it  be  for. 
many  thoufand  yeares,  or  to  eftates  of  tenant  by  flatute  ilaple,  ox' 
merchant,  or  elegit^  or  any  otlier  chattle,  but  only  to  freelkold  or 
inlieritancesy  iis  it  appeareth  in  all  Uttletoji's  cai'es  which  he  put- 
teth  in  this  Chapter.  And  this  is  the  reafon,  that  in,  all  adions 
which' lefiee  for  yeares  may  have,  a  warnmtie  cannot  be  pleaded 
in  barre,  as  ^n  an  adion  of  trefpafle,  or  upon  the  llatute  of  5  11.  2. 
and  the  like.  But  in  thofe  anions  when  the  freehold  or  inheri- 
tances cbe  come  in  quefiion,  there  the  warrantie  may  be  pleaded : 
but  in  fuch  a^ons  which  none. but  a  tenant  of  the  freehohi  can 
have,  as  upon  the  ftatute  of  8  H.  6.  aiTife,  or  the  like,  there  a  war- 
rantie may  be  pleadeid  in  barre.  (1) 


Sea.  742- 

[a]  34  E.  3. 

tit.  droit  72. 
21  £.  4.  Of. 
(4liep.  Ver. 
noil's  cai€.} 


I 


[e]  «1  E.  4. 
18.  8'2. 
IH.7. 1?.  f«. 

1  H.  7.13, 16. 

0  H.  7.  tJ.  b. 
14H.7.  «2. 
43  K.  3,  25. 
per  Finch,  ia 
i)uar.  Imp. 
1.5  H,  7.9. 
IJb.  10.  fol.  97. 
(Ant  101.  366. 
liob.  14.  S8. 
it  Saufid.  180.) 


'^  Quani  garrantie  cjt  fait  a  un  home  far  efiafe,  qite  adonques  il 
*'  arotty  fi  r^ate  foit  defeat  ^  ie  garrantie  eft  defeat*'    Here  it  ap- 
j)eareth,  that  although  a  collateral!  warrantie  be  defcended,  [/]  yet  [y]  3  jj,  7,  o. 
if  the  Hate  wbereunto  the  warrantie  was  annexed  be  defeated,  albeit  b.    I6  £.  3. 
it  be  by  a  meere  flranger  (as  in  this  cafe  that  lAttleton  here  puts  *»t.  Continual 
by  the  difcontinuee)  the  warrantie  is  defeated;  and  although  the  q'JJ"*.^ 
difcontinuancc  remaine,  and  no  remitter  wrought  to  the  heire,  yet  ^  Qa^  253^ 
the  wiprantie  is  defeated,  and  barre  removed,  fo  as  the  iflue  in  (lo  Hep.  96.> 
taile  may  have  \i\sformedon^  and  recover  the  land.    Sublaio  printi* 
fuli  toUitur  adjun&um.  (2) 


Sea.  742. 


'  JpN  mefme  le  manner  eji^fi  le  dif- 

■^  continuee  fait  feoffement  en  fe^, 

refirvant  a  lay  un  certaine  rent,  et 

fur  default  de  payment  un  reentry, 

4*0.  et  un  collateral  *  garrantie  de 

once/ier  eft  fait  a  celuy  feoffee  que  ad 

fjlatefur  condition^  8fc.  et  moruft  fans 

fff'ue,  coment  que  eel  garrantie  dijcen" 

deroit  fur  Vtffue  en  taile,  unco  re  ft 

apres  le  rentjoit  aderere,  et  le  difcon- 

r  j^     t-itinuee  entra  en  la  terre,  f 

L3o9'  9*  J  adonquesavera  Viffueen  tqil^ 

fon  recovery  per  brief  e  de  formedon, 

pur  ceo  que  le  collateral  garranty  eft 

defeat.    Et  iffint  ft  afcun  tiel  colla* 

teral  garranty  foit  pleaer  enters  Vijfue 

en  le  taile,  efijon  action  de  t'orincdon, 

il 

^garrmtiu  d$  amefier  ift  fmt    aancefter 
TiUfa,  in  L,  and  M.  and  Rofa. 


T  N  the  lame  manner  it  is,  if  the 
difcontinuee  make  a  feoifinnent 
in  fee,  referving  tp  him  a  certaiin 
rent,  and  for  default  gf  payn^ent  a 
re«^Qtrje«  &(^.  and  a  colMerall  war* 
rantie  of  the  anccitoirr  is  made  to  the 
feoiFee  that  hath  the  eftate  upon 
condition.  Sec.  and  dieth  withoi^t 
.iiTue,  albeit  that  this  warranty  (haU 
defcehd  upen  the  iffue  in  tayle,  yet 
if  after  the  rent  be  behind,  and  the 
difcontinuee  enter  into  the  land, 
then  (hall  the  liTue  in  taile  have  his 
recovery  by  writ  d(  fprm/edon,  be- 
caufe the  collateraU  warranty  is 
defeated.  And  fo  if  any  fuch  col- 
lateral! warrantie  be  pleaded  againft 

the 

\ 

f  Cfc,  added  L.  and  M.  sad  Rolu 


(i)  [See  Wott  34*.]  (1)  [See  Note  343.] 
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Q  pint  montrer  le  matter  come  eft  the  iflue  iti  taile,  in  his  acUon  of 
avantdity  coment  le  garrantie  eji  /ormeJon,  he  may  (hew  the  matter  as 
defeat  J  Ac  et  ifftnt  ilyoit  bien  mainf  is  aforefaid^  how  the  wmrrantie  is 
iainerfon  aSion,  +  i^c.  defeated,  tic.  and  fo  hee  may  weB 

maintaine  his  KAioD^  bo 

(10  Rep.  95.)     XT  £  R  E  UttkioK  |mttetfa  anothi^r  caft  apon  the  Cmie  gromid  and 

T  reafody  viz.  where  the  ftate  whertonto  tbc  warrantie  iS  an- 
nexed is  dented,  there  the  warrantie  it  felfe  is  defeated  alfo^  vhicli 
ia  one  of  the  maximes  of  the  common  hiW4 


Sea.  743. 

TTEMf  fi  tenant  en  taile  fait  un  A  LStOi  if  tenknt  in  taile  mal^e  a 

-^  feoffemeni  a  Jon  unc/e,  et  pnU  "^  feoffemem  to  his  uncle,  alld*af- 

t  uncle  fait  unfeoffement  en  fee  ovef  ter  the  uncle  tnake  A  feofiement  ift 

oue  garrantie f  Ac*  a  un  auter,  etpuis  fee  with  warrantji  Sic.  to  another, 

uJ^eoffeedeluncUenJeoffaaceremaine  and  after  the  feoAee  of  the  uncle 

I  uncle  enfeCf  et  puis  I  uncle  enfeqffa  doth  re-enfebffe  againt  the  nnck  in 

un  ejlrange  en  fee  fans  gn^rantiCf  et  fee,  and  aifttr  the  nticle  enfeoffeth  a 

moruftfaumiffueyet  le  tenant  en  tayle  fimnser  in  fee  without  warrantie, 

maruA  fi  iffue  en  le  taile  voyle  porte  and  dieth  without  iflue,  and  the  te- 

fon  breve  de  fbfmedon  envert  tef-  nant  in  taylc  dieth,  if  the  iflue  in 

Irange  quefmtle  darrein feoffecy  J  et  tayle  will  bring  his  writ  offormedoh 

eeo  per  l*uncle,  I'ijffue  ne  ferra  un^ue  againft  the  (tranger  that  was  the  laft 

barre  per  le  garrantie  que  fuitjait  feoifeei  and  that  by  the  uncle,  the 

per  le  uncle  al  dit  primer  feoffee  de  iflue  Ihall  not  be  barred  by  the  war- 

fon  uncle,  fmr  ceo  que  le  dtt  garran-  ranty  that  was  made  by  the  uncle  to 

tie  f nit  defeat  et,a7iientf  pur  ceo  que  the  nrft  feof!ce  of  bis  uncle,  for  thkt 

Vuncle  a  my  ||  reprijl  cy  grand  eftate  the  fufd  warrantie  tras  defeated  and 

de  fan  %  pnmer  feoffee  a  que  le  gar--  taken  away,  becaufe  the  lincle  tooke 

rantiefuitfait,  ficoms  mefmekf coffee  haclce  to  him  as  great  an  elbite  from 

avoit  ae  hxy.    Et  la  caufe  pur  que  le  hb  firft  feoflee  to  whomi  the  warrau' 

garrantie  efi  anient  en  ctio  cas  efl  ceo^  tie  was  made,  as  the  fame  feoffee 

Jcilicetf  que  fi  le  garrantie  ejloieroit  had  fromhrm.    And  the  caufe  why 

en  fa  force,  donque  Vuncle  garran*  the  warranty  is  defeated  is  this,  viz. 

tera  a  luy  mrfme,  que  nepcit  eftre^  that  if  the  warrantie  (hodld  ftand  in 

his  forces  then  the  uncle  (honkl 
warrant  to  himfelfe,  wiiicl^  cannot 
be. 

(VMgh.  SWk)     TtJ  E  R  E  Uttleton  putteth  another  cafe  where  a  warrantie  r^ qq  a.] 

may  be  defeated,  as  when  the  uncle  taketh  backe  as  1-^"  ' 
larga  an  eftate  aa  he  had  made,  the  warrantie  is  defeated,  becaafe  he 
M  Temps  £.  1.  cannot  warrant  land  to  himfelfe.  [g]  And  fO  it  is  if  the  uncle  had 
Vuocher  ft66,  made  the  warrantie  to  the  i^oifee,  his  heires  and  affignes,  and  t^ea 
40  £.  5. 14.  backe  an  eftate  in  fee,  and  after  infeufi'ed  another,  yet  the  warrantie 
^1*^'  ^ .      is  defeated,  fer  that  be  cannot  be  aflignee  to  hindeife,  and  a  man 


4  ^^.  not  in  L.  and  M.  nor  Roll.  |  nffi/^-^fri/l^  L .  and  M.  and  Rek. 

I  afr.  added  L.  and  M.  axul  Roh.  §^  added  in  L.  and  M  and  Rok. 
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fhnl]  not  regularly  vouchc  bimfelfe,  as  aflignee  of  a  fJee  fiinple,  and 
the  law  will  not  fuffer  things  inutile  and  unprotttable.  [/<]  And  yet 
if  the  father  be  infeoffed  with  warrautie  to  him  and  his  heires,  the 
father  infeoffeth  his  he  ire  apparant  in  fee  and  dieth,  he  (us  it  hath 
beene  faid)  fhall  vouch  himl'elfe,  and  the  heire  in  borpw  Jilnglifh, 
Ity  reafon  the  a^  in  law  ^determined  the  warrautie  betw.eene  the 
father  and  the  fonrfe. 

[t]  But  if  a  man  maketh  a  feoffement  in  fee  with  warrautie  {o  the 
feoffee,  his  heires  and  aflignes,  and  the  feoffee  re-enfeofleth  the  feoflPor 
and  his  wife^  or  the  feoffor  and  any  other  ftranger,  the  ivarrantie 
remaineth  dill ;  or  if  two  doe  make  a  feoffement  with  warrantie  to 
one  and  his  heires  and  aflignes,  and  the  feofiee  re-enfeofi'e  one  of  the 
feoffor?)  the  warrantic  doth  alfo  remaine* 

43.      17  £.  3. 47.  59/     18  E.  3.  56.      29  £.  S.  46.    59  £.  S.  9. 


26  K.  3.  68. 
14  K  3. 
Vuuuh.  lOy, 

16  K.  3. 
Vouclier  3r. 
19  E.  3. 
Vouchee  IW. 

17  E.  3. 73. 74. 
«0  H.  6.  i:9. 
Ci  RoU.  Abr. 
739.) 

[A]  40E.S.I4.«, 

4i£.ai?a.a. 

r  Ant.  384.  RoIK 
Abr.  98.  a.) 

[t]iin.4.  «o. 

(Vauffa.  389.) 
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JTfE  Sfile  feoffee  fefoii  eftate  al 

uncle  pur  terme  ae  rie,  ou  en 

taile^  favant  le  rer^rfion,  Sfc*  ou  que 

a /ait  done  en  taiie  al  uachj  on  uh 

teas  pur  terme  de  vie,  le  remainder 

oit/Ur,  t^c,  en  cefl  cas  le  garrantie  n^efl 

^  ujierment  amentj 

mce  durant  I'e/ic 

-  .,..ww^  -^.    Caraprei  ceo  que 

ejl  mart  Jam  ijjiuy  f  4rc.  donques  ce» 

iutj  en  le  reverfion^  ou  celuy  en  le  re* 

mainder^  barreroit  rijjlie  en  tayle  en 

fon  briefe  de  formedon  pet^k  collu'* 

*'teral  garranty  en  tiel  cos,  6^c,    Mes 

auterment  ejl  ton  Vuncle  avoit  auxy 

ground  eftate  en  la  terre  de  le  feoffee, 

a  que  le  garrantie  fuiifait,  come  le 

feoffee  avoit  de  luy.    Caufa  patet. 


"DUT  if  the  fedffee  had  made  an 
eftate  to  his  uncle  for  terme  of 
life,  or  in  taile,  faving  the  reverfion, 
&c.  or  a  gift  in  tayle  to  the  uncle,  or 
a  leafe  for  terme  of  life,  the  remain* 
defy  oTer,  ficc.  in  this  cafe  the  war«^ 
rantie  is  not  altogether  t«iken  away^ 
but  U  put  in  fuipence  during  the 
citate  that  the  uncle  hath.  For  afiter 
that>  that  the  uncle  \%  dead  withont 
iflue,  &c.  then  he  in  the  reverfion, 
or  he  in  the  remainder,  fliall  barre 
the  ifrucin  taileinliis  \sr\t  of forme^ 
don  by  the  collateral!  warr^inty  in 
fuch  cafe,  &c.  But  otherwile  it  is 
where  the  uncle  hath  as  jjreat  eftate 
in  the  land  of  the  feoffee  to  whom 
the  warrantie  was  made,  as  the 
feoffee  hath  bimfelfe.  Ca^a  patet. 


.'<  JpUR  ferme  deue^  ouen  tailc."    Here  it  apptareth  [A:]. that  [h]i6E.3» 

by  taking  a  [i]  leafe  for  life,  or  a  gift  ia  taile,  the  warrantie  Vouch.  87. 
14  fufpended.  -  ^         41E.3.38. 

A  nuw  iufeoffeth  a  woman  with  warrantie,  they  intearmany  a^  ^  JJ  ^^"^  ^^ 
are  impleaded*  upon  the  default  of  the  httiband,  the  .wife  is  received^  ^o^.  ^[^l 
4he  dial  vouch  ber  hufbaad,  &c.  notwithflaading  the  warranty  was  i^E.  3. 
put  in  fufpence.    [m]  And  fo  on  the  other  fide,  if  a  woman  in£N>fte  Counter  plea  de 
a  maa  with  warrantie,  and  they  intensiarry  and  ara,impleaded».tha  voucb.  42. 
buibaiKi  fhall  vouche  bimfelfe  and  bis  wife  by  foxve,  of  tba  hid  }f^  ^'  ^^'  ;^- 

•  ,.  •'  ^4.  Re  p.  52.) 

warrantwj.  meE «. 

Vouch.  «4r .  a  £.  3.  ik  fOl.  5  B.  S.  ib.  17$*  la  E. ».  5?.  14  B,  3.  Voudi.  1  oi. 
Sl£.aib.f5.-  4»S,SkT*  44£.^aft.'  3^.  £.3.  Vonsbtr  202.  [m]  4  £.  ^. 
VtfticJtier  249.  246. 

An 


*/ar  aotla  L.  aad  M  nor  ftoh. 


f  ftfr.  added  L.  and  M.  and  Reh. 
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Oard.  15  J, 

31  E.  1. 
Bricfc  873. 

8  E.  2. 
Vrvuch.  237. 
tlE.S.  ibid.tS. 
11  E.  3.  quar. 
ini\>.  158. 
3a  E.  3.  7  &  29. 
41  E.  3.  m 
Dower. 

9  H.  6.  24. 
Pi.  Cora. 
SCower»  cafe 
per  Saunders  & 


[n]  An  infant  en  ventre  fa  mere  may  be  voucbed  if  God  give 
him  a  births  and  if  not»  fuch  a  one  heire  to  the  warrantie  ;  but  be 
cannot  be  voucbcd  alone  without  the  heire  at  the  common  law,  for 
proccb  ihall  be  prefently  awarded  againil  him. 


"  Mes  ejl  niife  enfufpence**  [o]  Tenant  in  tayle  maketb  a  feoift- 
ment  in  tee  with  warrantic,  and  dilVeifetb  the  difcontinuee,  and  dyith 
feifed^  leaving  aiTets  to  his  iffiie.  Some  hold  that  in  refpe^  of 
this  fufpended  warrantie  and  aflets,  the  ifluc  in  taile  (ball  r^^^  l  i 
not  be  remitted,  but  that  the  difcontinuee  ftiall  recover  L39^-  D-j 
againll  the  illiie  in  taile,  and  be  take  advantage  of  bis  warrantie,  if 
any  bee  bath ,  and  after  in  ^fortnedon  brought  by  the  iiliie,  the  dif- 
continuee fhall  barre  him  in  refped  of  the  warrantie  and  aflets  ;  and 
fo  every  man's  right  iaved.(i) 

bmwne.      [o]  21  E.  3.  iS,  «.  &  b.      38  E.  3. 21.      44 E.  3.  26.      45  £.  S.  ridt32« 
4ft£.3.  ib.  31.      33£.3.ib.  4.      (3  Lean.  10.    Cro.  Car.  143.) 
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TTEM,  -fi  Vuncle  apra  tielfeqffe^ 
ntentfait  ave  gainantie,  ou  releaje 
fait  per  lay  ore  garrmdVyfoit  attaint 
de  Jtlonyt  ou  utla^e  ae  felony,  tiel 
rollateral  garrantie  ne  barrera  my 
ne  greevera  I'tjue  en  le  taile^  pur 
eeOfqueper  le  attainder  defeloni€f  le 
janke  eft  corrupt  enter  eux,  S^c^ 


A  LSO,  if  the  uncle  after  fuch 
"^  feoffment  made  with  warrantie, 
or  a  releafe  made  by  him  with  war- 
ranty,  be  attaint  of  feloQy»  or  out- 
lawed of  felony,  fuch  coUaterall  war- 
rantie fhall  not  bar  nor  grieve  the 
ilfue  in  the  taile,  for  this,  that  by 
the  attainder  <5f  felon v,  the  bloud  is 
corrupted  betweene  them,  &c 


(5  Kep.  109. 
Any  13.  a.  b.) 


Se^ 733. 706.    ^^  JTiU  relcaje  faii  per  luy  ore  garnmtte,**     Note  a  warrantie 

grounded  upon  a  releafe.     Hereof  you  fliall  reade  before  ia 
this  Chapter. 

eE.  2.  Voichcr       "  Soit  attaint  defelmiy^  ou  nflage^  ^-c."    Note,  according  to  Ui* 
t3T.  tleton  here,  there  be  two  manner  of  attainders :  the  one  is  after  ap- 

(Ploird.397.t.)  parance,  and  that  in  three  mamiers;  by  confeiSon,  by  battell,  or 

by  verdict :  the  other  upon  proces  to  bee  outlawed,  which  is  an 
attainder  in  law.  But  (as  hath  beene  faid)  there  is  a  great  diver* 
fitie,  as  to  the  forfeiture  of  land,  betweene  an  attainder  of  felony 
by  outlawry  upon  an  appeale,  and  upon  an  inditement :  for  in  the 
cafe  of  an  appeale  the  defendant  (hall  forfeit  no  lands,  bat  fuch  as 
he  bad  at  the  tune  of  the  outlawrie  pronounced ;  but  in  ^afe  of  in- 
ditement, fuch  as  bee  had  at  the  time  of  the  felony  committed. 
And  the  reafon  of  this  diverfitie  is  evident ;  for  that  in  the  cafe  of 
appeale  there  is  no  time  alleaged  in  the  writ  when  the  felony  was 
done,  and  therefore  of  neceflitie  it  mud  relate  in  that  cafe  only  to 
the  judgement  of  the  outlawry :  but  in  the  cafe  of  inditement 
there  is  a  certain  time  alleaged,  and  therefore  in  that  cafe  it  fliall 
relate  to  the  time  alleaged  in  the  inditement  when  the  felony  was 
committed.    But  in  the  cafe  of  the  inditement  there  is  aUb  a 

diteifitie 


(i). [See  Note  H4.] 
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diveifitie  to  be  obferved ;  [o]  for,  as  batb  beene  faid,  it  ftall  relate  to  Tf]  S3  E.  S. 
the  time  alleaged  in  the  inditement  for  avoyding  of  eftates,  charges,  'orfeitore  50. 
and  incumbrances,  made  by  the  felon  after  the  felony  committed ;  ?j^^?' 
but  for  the  meane  profits  of  the  land  it  (hall  relate  only  to  the  19  kVk.' 
judgement,  afwell  in  this  cafe  of  outlawrie  as  in  other  cafes.    And  PI.  Cool  488.  b 
where  IJiiieton  faith,  (aiiaiMt  de  ftlcny)  if  a  man  be  convided  of 
felony  by  verdid,  and  delivered  to  the  ordinary  to  make  por^Uon, 
[p\  nee  cannot  be  vouched,  for  that  the  time  of  his  purgation  (if  M  8  E.  f. 
any  ihould  be)  is  oncertaine,  and  the  denuudant  cannot  be  delayed  VoadMrr  ear, 
upon  fuch  an  uncertaintie ;  but  the  tenant  is  not  without  remedie^  ^h^?' 
for  bee  may  have  his  xoarrantia  carttt^  Sumle. 

"  Aiiaini."    Of  this  word  hath  beene  fpoken  in  the  fecond  Booke 
in  the  Chapter  of  Villenage. 

Upon  feverall  attainders  of  felonies  there  lye  three  (everall  writs 
of  efcheate,  viz.  [*]  firft,  when  he  hatb  judgement  to  be  hanged  :  [*]1>uieHale'ft 
fecoodly,  when  he  is  outlawed:   thirdly,  when  he  abjureth  the  »[«>«  Pl-Com. 
realme.  f^'-  '^^« 

[q]  The  defendant  in  an  appeale  of  death  did  wage  battetl,  and  f^]  8  £.  s. 
was  flaine  in  the  field,  yet  judgement  was  given  that  he  fijould  be  Judgement  ses. 
hanged  ;  and  the  juftices  faid,  that  it  is  altogether  neceflarie  that 
fuch  a  judgement  be  given,  for  otberwife  the  lord  could  not  have 
a  writ  of  efcheate.    [rj  And  in  eire  it  hath  been  feene,  that  a  man  M  ^^  ^  3» 
hath  beene  attainted  after  his  death  by  prefentment,  &c.  (<2)    The  P^^^<»  ^* 
difference  betweene  a  man  attainted  and  coovi^d  is»  that  a  man 
is  Cud  convidl  before  bee  hath  jildgement ;  as  if  a  man  bee  convid 
by  confefldon,  verdidt,  or*  recreancie.    And  when  he  hath  bis  judge* 

[SQI.  a.l  ™*"^  '^P^"  ^^®  verdid,  confellion,  or  recreancie ;  or  upon  r,}40E.S.l* 
*^  '     '-*  the  outlawrie,  or  abjuration,  then  is  he  faid  to  be  attaint.  3  £.  3. 
And  thus  is  the  law  taken  at  this  day,  notwithftanding  [s]  fome  Corone  365. 
diver(itie  of  opinions  in  our  bookes.  8  R  t.  ibid. 

If  a  felon  be  convided  by  verdid,  conieflion,'or  recreancie,  he  ^^  » 
doth  forfeit  his  goods  and  chattels,  &c.  prefently.    [t]  For  where  [(iDame  Hale's, 
a  reafon  hath  beene  yeelded  in  our  bookesi  that  the  praying  of  his  cafe,  abi  fap.  - 
clergie  was  a  refufaU  of  the  judgement  of  the  law,  and  a  flight  in  8  H.  4. 9. 
law,  and  for  that  caufe  he  forfeited  hLs  goods  and  chattels,  that  9^^c^l29  V 
doth  not  hold ;  for  if  a  man  be  convid  of  pettie  treafon,  or  murder,         ^'      '^ 
or  any  other  crime^  for  which  he  cannot  have  his  ctergie,  yet  by 
the  verie  couvidion  he  forfeiteth  his  goods  and  chattels  before 
attainder.    And  [«]  Stafford  (fpeakiog  of  a  felon  convid  by  ver-  [u]  Staof.  pL 
did)  lieuth,  that  he  fhall  forfeit  his  goo^  which  he  had  at  the  time  cor.  fol.  i9e, 
ofthei 
ilatute 

goods  0*  »  «ww  .«<»,.w«-  «^w  ^w^  »^^..«..nv«  ^.  ...«  .w.<^.^  ,  ^ms^^^wj  in.3.  cap.^. 
it  appeareth,  that  the  goods  may  be  feifed  as  forfeit  after  convic-  (3  Inft.  tea.) 
tion.  And  the  [x]  old  ftatute  is  worthv  of  noting :  frovtfum  efi  in  [*1  Statute  de 
curid  nofird  coram  ju^kiarna  nqftru^  quod  de  cetero  nullus  komo  cap-  *^^?  fclonuia 
tut  pro  morte  iominis  vel  amfekmid  pro  qud  debet  impr\f<mari^  J*^  JS?^ 
diffafietur  de  terns  et  tenementii  vel  cataiUs  fuit  quotifyue  conti&m  2.  pg^ 
Juerii.    So  as  by  a  convidion  of  a  felon,  his  goods  and  chattels  are  .  > 

forfeited ;  but  by  attainder,  that  is  by  judgement  given,  his  lan<]p 
and  tenements  are  forfeited^  and  his  bloud  corrupted,  and  not  before. 

[jr]  If  the  partie  upon  his  arraignment  refufe  to  anfwer  accord-  rj(]St«n£FK 
ing  to  law,  .or  fay  nothing,  he  fhdl  not  be  adjudged  to  be  hanged,  ^^*  ^^*  ^®^ 
but  for  his  contempt,  to  pemc/or^  et  dure,  which  worketh  no  attain- 

•  '     der 

^       „  W  [Sec  Note  MS.]    ^     ,.' 

-     Vol.  II,  1 1 
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der  for  the  felony,  nor  forfeiture  of  his  lands,  or  cormption  of  blood 
But  in  cafe  of  high-treafon,  if  the  partie  refufe  to  aofwer  according 
to  law,  or  fay  nothing,  bee  (hall  have  fuch  judgement  by  attainder, 
(5  Rep.  10.  b.)  as  if  be  had  beene  couvidled  by  verdiA  or  confeiuon.  (i) 

[•]  GlaDTtl  lib.  "  Felony.*'  [*]  Ex  xi  termini  Jignificat  quadlibet  capitale  crimen 
if" Jf'*  *^  felleo  animo  perpetratum^  in  which  fenfe  murder  is  faid  to  be  done 
Marih.  ca.S5.  per  felomam,  and  is  fo  appropriated  bylaw,  saf clonic^  cannot  be 
Ta]  s  E.  4. 14.  expreifed  by  any  other  word,  [a]  And  in  antient  times  this  word 
•  18  E.  4. 10.  (fehnich)  was  of  fo  large  an  extent  as  it  included  higb-treafon ;  and 
93  Aff.  49.  therefore  in  our  antient  bookes,  by  the  pardon  of  all  felonies,  high- 

\^'?'^?'p  treafon,  or  counterfeiting  of  the  great  feale,  and  of  the  king's 
lO^E.  *  ^  'coine,  &c.  was  pardoned.  [6]  But  afterwards  it  was  refolved,  that 
«  H.4.  2.  in  the  king's  pardon  or  charter,  this  word  (felonie)  (houid  only  ex- 

56]  ^t  Afl*.  49.    tend  to  common  felonies,  and  that  high-tretdbn  (liould  not  be  com- 
V"^*^'         prehended  under  the  famb,  and  therefore  ought  to  be  fpecialky 
Xf^\^'  *^'    named.     And  yet  that  a  pardon  of  all  felonies  fliould  extend  to 

petite  treafon ;  wherefore  by  the  law  at  this  day  under  the  word 
(felony)  in  commiflions,  &c.  is  included  petite  treafon,  murder, 
homicide,  burning  of  honfes,  burglarie,  robberie,  rape,  &c.  chance- 
W^t^nf-P'*'-  medly,  fe  defendendo,  and  petite  larcehy.  [c]  For  fuch  of  thcfe 
Coron  lU^i^'  ^""^®*  ^^^  which  any  (hall  have  this  judgement,  to  be  hanged  by 
3  K.  3.  Coroo.  ^^$  necke  till  he  be  dead,  he  (hall  forfeit  dl  his  lands  in  fee  Hmple, 
sot.  and  his  goods  and   chattels :  Tor  felony  by  chance-medly,  or  /e 

defendendOy  or  petite  larceny,  he  (hall  forfeit  his  goods  and  chattels, 
(5  Rep.  ifo.  and  no  lands  of  atly  eftate  of  freehold  or  inheritance.  And  all  fc- 
^*  '^  lonies  puni(hable  according  to  the  courfe  of  the  common  law,  ai« 
i^'**f  ^14  ^*'  either  by  the  common  law,  or  by  (latute.  There  is  alfo  a  felony 
1  h!  p.  C  354  puniihable  by  the  civill  law,  becaufe  it  is  done  upon  the  high 
555.  Vol. «,  1  J.  f<^a»  as  pyracie,  robberie,  or  murder,  whereof  the  common  law  did 
368.  Salk.  85.  take  no  notice,  becaufe  it  could  not  be  tried  by  twelve  men.  If 
coatra.)  this  pyracie  be  tried  before  the  lord  admirall  in  the  court  of  the 

admiraltie,  according  to  the  civill  law,  and  the  delinquent  there 

attainted,  yet  (hall  it  worke  no  corruption  of  bloud,  nor  forfeiture 

of  his  lands;  otherwife  it  is  if  he  be  attainted  before  commilliuners 

1<Q  J8H.  8.       by  force  of  the  ftatute  of  [d]  28  H.  8.     By  the  expre(re  purview 

cap.  15.  of  that  ftatute,.  about  the  end  of  the  reigne  of  queene  Elizabeti^ 

certaine  £ngli(h  pyrats,  that  had  robbed  oh  the  lea  merchants  uf 

(3.  Iaft.112.)      Venice,  in  amitie  with  the  queene,  being  not  knowen,  obtained  a 

*  coronation  pardon,  whereby  amongil  other'  things,  the  king  par- 

M  Hill.}  Jac.    doned  them  all  felonies.     It  was  [r]  refolved  by  all  the  judges  of 

^^''*   *  England  upon  conference  and  advifement,  that  this  did  not  pardon 

the  pyracie  ;  for  feeing  it  was  no  felonie  whereof  the  common  law 
Vide  Mich.  7  &  tooke  conufance,  and  the  ftatute  of  a8  H.  8.  did  not  alter  the 
l^Eli^Dier^^'  ^^«"^«»  *>"'  ordaine  a  triall  and  inflid  puni(hment,  therefore  it 
«0S,  '      ought  to  be  pardoned  fpecially,  or  by  words  which  tant  amount, 

^4  Rep.  43.)       and  not  by  the  generall  name  of  felony ;  and  according  to  this  re- 

folution  the  delinquents  were  attainted  and  executed. 

Pt/rata  commeth  of  the  word  »i**»tji?,  which  fignifieth  a  rover 
r f  1  Statnte  cte  *^  ^*^^'  Attainder  of  herefte  or  /^ivr/ww/iiVe  worke th  no  corruption 
Magna  monrta  °^  bloud,  nor  herefie,  forfeiture  of  lands  ;  but  in  cafe  of  pramnnire^ 
feiiH>orr  ^  i«  forfeiture  of  lands  in  fee  fimple,  but  not  of  hmds  in  tailc,  as  lor- 
35  E.  1.  de  roerly  hath  been  faid.  (2)     [/  ]  By  fome  ftatutes  it  is  faid,  fur  for- 

«o  E?3  4  feiture  de  corps  et  de  avoire,  or  fub  forisfa^tura  omnium  qnw  in  po- 
( ]  >oa.  iTb^ud.  f C/^«'^/tf^  obiincty  or  to  be  at  the  king's  wiU,  body,  \anisj,  ^d  goods, 
^15.)  '  and 

( I )  On  the  peine  Jorti  #/  ^iir/|  fee  Mr.  juftice  Black(lone\  CoromentarieSi  vd.  4.  c.  t  c» 
^anS«  Note  346.]  .         .    •  ^ 
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and  the  like,  thefe  are  not  extenclpd  to  the  lofle  of  life  or  member, 
but  to  imprifoumevty  lands  and  goods,     [g]  But  if  an  ad  of  par-  [gJW,  {..eapw 
liament  faith,  Eeit  judgement  de  vie  et  member^  mrfubeat  judicium  34.  Rot.  ParL 
viict  vel  membrorumy  in  that  cafejudgement  of  death  fhall  begiven,  lE^^a 
r^O  1    b  1  ^^"  ^^^^  ^^  felonie,  viz.  that  he  be  hanged  by  the  necke  p^Lnm.       * 
L«/ J   *     -J  till  he  be  dead,  and  confequently  his  bloud  is  corrupted  (as  14  £.  3^  ctp.  10. 
our  author  here  fiuth,)  and  (hall  forfeit  as  in  cafe  of  felonie.  Staaf.  Pi.  Corou! 

50^31. 
3  £.  S.  Coron.  153.      Bnwke  tit.  Coron.  f03.      9  £.  4.  ffi.      (11  Rep.  9.      23  H.  8. 
25  H.  8.    38  H.  6.  by  18  EUs.    25£d.3.)    (11  Rep.  t91.  4  Ina.  123.)    (4Hod.l2& 
Show.  353.) 

[k]  There  is  alfo  a  court  of  t^ie  conftable  and  marfhall,  who  have  (A]  Bnia.Iib.4. 

conufance  of  contrads  of  deeds  of  armes,  and  of  warre  out  of  the  iul*  S48.. 

realme  and  alfo  of  things  touching  warre  within  the  realme,  which  5^  ^  ^  ^' 

may  not  be  determined  or  difcufled  by  the  common  law,  and  alfo  all  -^  i«arL*^ 

appeales  of  offences  done  out  of  the  realme,  and  they  proceed  accord-  21  R.  2.  nu.  19. 

ing  to  the  civil  law :  but  thefe  things  more  properly  pertaine  to  1 H.  4.  c.  14. 

'  another  kind  of  treatife,  and  therefore  I  (hall  fpeake  no  more  thereof  13  H.  4. 4  &  5. 

in  this  place,  but  only  for  the  fatisfa^on  of  the  ftudions  reader,  to  ^J^j^^' 

quote  fome  authorities  of  law  touching  the  Jnrifdidion  of  that  court, ,  a  r!  2.  dq.  31. 

that  hee  may  have  fome  tafle  thereof.  Fortefc.  cap.^ 

In  the  fame  manner  it  is,  if  a  man  be  attainted  of  high-treafon,  Rot,  Pari. 

the  warrant ie  is  alfo  defeated.'  ?  ^- *•  ^^^ 

11 H.  4.  24. 

So  H  ^  &. 

"  Lefanke  e^  corrupt  enter  eux,  Sf^c!*    [*]  Aptly  is  a  man  faid  sianf!  PI.  Cor, 

to  be  attainted,  atiinShts^  for  that  by  his  attainder  of  treafon  or  65b  Sut.  da 

'  felonie  his  bloud  is  fo  ilained  and  corrupted,  as,  firft,  his  children  Affignat. 

.  cannot  be  heires  to  him,  nor  to  any  other  anceftor,  and  therefore  1   rd'  .0^ 

the  warrantie  cannot  binde ;    for  thereby  heires  only  are  to  be  ^i^  p^j^ 

.  bound.  2H.e.nii.9. 

Secondly,  if  he  were  noble  or  gentle  before,  he  and  all  his  children  Rot.  Par). 

and  pofteritie  are  by  this  attainder  made  bafe  and  ignoble,  in  r^fpe^  ^'  *•  •;••  39. 

of  any  nobilitie  or  gentrie  which  they  had  by  their  birth,  ^*  J^'  ^ . 

Thirdly,  this  corruption  of  bloud  is  fo  high,  that  regularly  it  g  H.  6.  nu.  38. 

cannot  be  abfolutely  falved  but  by  authontie  of  parliament :  all  Si  £.  4. 17.  b. 

which  is  implyed  in  the  fame  (&c.).(i)  '        Caieiby. 

10  H.  T.  per 

Vavafor.    18  £.  2.  Qaar.  Imp.  175.    6  B.  3.  41.    Pftfc.  14  £.  3.  in  Scac.  Ie  Count  dc 

Kent's  cafe,  p.  SO^E.  3.  cor.  Reg.     Rot.  49.  Ie  Count,  de  Lane.  cafe.     Rot.  Purl.  28  fi.  3. 

nu.  8.  Mortimer's  rafe.    Rot.  Pari.  28  EL  3.  nu.  13.  Ie  Coontee  de  Arundel's  cafe, 

'*]  Staof.  lib.  3.  PI.  Cor.  195.  b.    27  £.  3.  77.    13  H.  4.  8.    Vid.  lit.  lib.  1.  m\ha 

"^liaf).  of  Dower.    (3  loft.  246.> 
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TTEM,fi  teaant  en  tailefoit  dif-  A  LS  O,  if  tenant  in  taile  bee  dif- 
"^  feifie,  et  puis  fait  releafe  aldijfeijor  -^^  feifed;  and  after  make  a  releafe 
ave  garrantie  en  fee,  etpuU  Ie  tenant  to  the  difleifor  with  warrantie  in  fee, 
en  taile  ejl  attaint,  au  tillage  de  fe-^  and  after  the  tenant  in  taile  is  at- 
taint, or  outlawed  of  febny,  and  haih 
iflue  and  dieth;  in  this  cafe  the 
£/  iffue 


lon}f,  et  ad  iffiie  et  tnorufl ;  en  ceji  cafe 
Vijjue  en  taile  poit  enter  far  Ie  d^iifor. 


(i^  The  policy  and  jiiftice  of  our  laws  of    cnifcd  in  Mr.  York«r*s  cetehrated  Confidcra* 
forfeiture  in  this  refpc^  are  moft  ably  dif-    ttons  on  the  Law  of  Forfeiture.  ' 

ti  2 
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Kt  la  caufi  ejl  pur  ceo,  que  *  rien 
fait  difconti nuance  en  cejft  cafeforfijue 
hgarraniie^  et  garrantie  ne  pott  aif- 
cender  al  ijjiie  en  taile^  pur  ceo,  que 
le-fankc  eji  corrupt perenter  celuy  que 
fijt  le  garrantie  et  tjjue  en  taile. 


Sea.  747. 


iflfue  ia  ta'rle  may  enter  upon  the  dif* 
feifor.  And  the  caufe  is  for  this, 
tliat  nothing  makethdifcontinuance 
in  this  cafe  bat  the  warrantie,  and 
warrantie  mav  not  defcend  to  the 
iflue  in  taile,  ^r  this,  that  the  bloud 
is  corrupt  between  him  that  mad# 
the  warrantie  and  the  iflue  in  taile. 


Sea.  747. 


/^JR  le  earraniy  touts  foits  £?e- 
^  murt  a  Te  cotmnon  ley,  et  la  com- 
tnon  ley  eft,  i*  ov€  quant  home  eft 
attaint  ou  utlage  de  felonie,  quel  ut* 
lagarie  eft  un  attainder  en  ley,  que  le 
fanke perenter  hty  et  fonJit$,.et  touts 
outers  queux  ferra  dits  Jes  heires,  eft 
corrupt,  iffint  que  \ri^  per  difcent 
pott  dij'cender  a  af'cun  que  poit  eftre 
dit  fon  heire  per  te  common  ley.    Et 
la  feme  de  tiel  home  que  ijjint  eft 
attaint  de  felonie,  ne  ferra  jammes 
endow  de  les  tenements  fa  baron  ifftnt 
attaint.    Et  la  caufe  eft^  pur  ceo  que 
homes  pluis  efchuerent  defaire  ajcuns 
felonies.  "^  mes  I't/Jiie  en  tayle  quant 
a  les  tenements  tailes  tCeft  pas  en  tiel 
COS  §  barre,  pur  ceo  que  ||  eft  tnherite 
perforce  de  lejiatute,  et  nemy  per  le 
courfe  de  common  ley:  etpur  ceo  tiel 
attainder  de  fon  pier  ou  defon  ancef" 
tor  en  te  tayle%  ne  luy  oufter  defon 
droit  perjorce  de  le  tailt,  4rc. 


T^OR  the  warrantie  alwayes  abid* 
-^  eth  at  the  common  law,  and  the 
common  law  is  fuch,  that  when  a 
man  is  attaint  or  outlawed  of  felony, 
which  outlawrie  is  an  attainder  in 
law,  that  the  bloud  betweene  him 
and  his  fonne,  and  all  others  which 
(Iiall  bee  faid  his  heires,  is  cormpt, 
fo  that  nothing  by  difcent  may  ae- 
fcend  to  any  that  may  bee  faid  his 
heire  by  the  common  law.  And 
the  wife  of  fuch  a  man  that  is  fo  at 
taint|  fhal  never  be  endowed  of  the 
tenements  of  her  huftmnd  fo  attaint-* 
ed.  And  the  cau(9  is,  for  that  men 
(hould  more  efehew  to  commit  fe- 
lonies.. But  the  iflue  in  taiie  as  to  the 
tenements  tailed  is  not  in  fuch  cafe 
barred,  becaufe  bee  is  inheritable  by 
force  of  the  ftatute,  and  not  by  the 
courfe  of  the  common  law:  and 
therefore  fuch  attainder  of  his  fa« 
ther  or  of  his  ancefiour  in  the  taile, 
ihall  not  put  him  out  of  his  right  by 
force  of  toe  taile^  &c. 


Flowd.  f  59. 1 
3  Inft.  S41.) 


^*  7  £  ifflie  en  taite  pQit  enter. ^  And  the  reafon  is^  for  that  by  the 
attainder  of  the  father,  it  is  now  in  judgement  of  law  but  a 
releafe  without  warrantie ;  for  albeit  the  warrantie  at  the  time  of 
the  releafe  was  effeduall,  yet  it  worketh  no  difcontinuance  nnlcfie 
it  defcendeth  upon  the  iifue  in  taile ;  fo  as  if  it  be  defeated,  extiu<!^, 
or  determined  in  the  life  of  the  tenant  in  taile,  then  no  difconti* 
nuance  is  wrought :  knd  fo  it  is  if  tenant  in  taile  hath  iflVie,  and  re* 
leafeth  to  the  difleifor  with  warrantie,  and  after  is  attainted  of  fe* 
lonie,  ana  after  obtainetb  his  pardon  and  dieth,  the  iflue.  in  taile 

may 


^  »«/ added  L.  and  M.  and  Rob« 
t  tul  aiJded  L.  and  M.  and  Roh. 
4  mtl  adtitrd  L.  and  M.  and  Roh. 
I  fife,  added  L.  and  M*  and  Roh. 


{  ham  not  in  L.  and  M.  nor  Rolu 
I  i/ added  L.  and  M.  and  Roh. 
\9^c.  added L. and M. and Roh« 
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knay  enter ;  [*]  fbr  the  pardon  doth  hot  reftore  the  bloud  as  to  tLe  [•in  £.  5. 77, 

warranties  nor  malftth  th6  iflue  in  that  cafe  inheritable  to  the  war-  1  £.  3. 4. 

rantie.     But  if  the  iffut  in  taile  in  that  cafe  had  been  attainted  of  6  6.  3..S5. 

felonie  in  the  life  of  his  father^  and  obtained  his  charter  of  |>ardoii|  t^i^{  ^' 


I392 


-1  and  then  his  ikther  had  died,  the  iflue  cannot  enter  into  Dircont.  17» 


the  land  in  refpedt  of  the  cormption  of  the  bloud  upon  the  46  £.3. 
attainder  of  himfelfe»  [A]  And  it  is  a  generail  rule,  that  having  refped  Petit,  to. 
to  all^tfaofe  whofe  Hoiid  was  corrupted  at  the  time  of  the  attainder,  *^  ^  |* 
the  pardon  doth  not  remove  the  corruption  of  bloud  neither  upward  ^g  ^  ^ j^ 
nor  downward.    As  if 'there  be  grandfather,  fathery  and  fonne,  and  is  h.  4.  8. 
the  grandfather  and  father  have  divers  other  fonnes^  if  the  father  bee  15  U.  r.  17* 
attainted  lof  felonie  and  pardoned,  yet  doth  the  bloud  remaine  cor-  ^'',9*^^^"* 
mpted  not  onely  above  him  and  about  him,  but  alfo  to  all  his  chil-  ^f^f"  3  f^^I, 
dren  borne  at  the  time  of  his  attainder.  But  in  the  cafe  of  LUtUian^  DHcent.  Br.64» 
if  tenant  in  taile  at  the  time  of  his  attainder  had  no  iffu^^  and  after  Stinf.  PI.  Cor. 
the  obtaining  of  his  pardon  had  ifTue,  that  iflue  ihould  have  beene  i95, 196.  See 
bound  by  the  warrantie ;  for  by  the  pardon  he  was  us  a  new  crea-  *"  ^*  ^***il*th 
ture,  tan^^oAmJlUus  ttrrcey  whole  bloud  upwards  remaine  corrupted ;  Correr!e|\ouch^ 
but  for  the  imie  had  after  the  pardon,  hee  is  inheritable  to  his  ingtlin  matter. 
father;  and  if  his  fatkftr  had  iflue  before  the  pardon,  and  hath  iflue  ^Piowd.  667.  b.' 
alfo  after  and  dieth,  nothing  can  defcend  to  the  youngelt,  for  that  ^nte  8- *•> 
the  eldeft  is  living  and  difabled.    But  if  the  eldeft  foniie  had  died  YJ  ist  isa! 
in  the  life  of  the  father  without  ifliie,  then  the  youngeil  ihould  275^  &  \{y^  5, 

inherits  3^4!    Britt.' 

Ibl.ei5.b.      I1etUb.l.cap.  se.      (iCro.  4S5.      Ant.  8.s.) 

"  Lc  garranHe  dtntuH  al  cwnmon  kyT  The  collaterall  warrantie  yj^j^  s«fi.yii| 
is  not  reilrained  by  the  flatute  of  doHis  conditiotUtHlmSy  but  a  lineall  rul 
wvlrrantic  is  reflrained  by  the  ilatute,  unlefle  there  be  nfftts ;  as  for- 
meriy  at  large  hath  beene  faid. 

"  Ei.lafsmc  tk  lid  home  que  ifint  ^  attaini^  SfC,  ne/errajammei  (B  Rep.  I7i. 
^*  endoWf  Sfc/'    It  is  to  be  obferved^  that  the  judgement  againft  a  AnteSi.a. 
man  for  felonie  is,  that  he  be  hanged  by  the  neck  untill  he  be  ^•••*^») 
t'ino   K  1  ^^^^  >  ^^^  tmplic9tMf  (as  hath  beene  faid)  he  is  punifhed  (I^udIk  e75, 
LJy ^-  o-J  firft  ill  his  wife,  that  flie  (hall  lofe  her  dower.    Secondly,  in  ^^^  ^^  ^^ 
his  children,  that  they  (hall  become  bafe  and  ignoble  $  as  hath  beene  j^^^  ^^,  A   * . 
faid.     Thirdly  that  he  (hall  lofe  his  pofteritie,  for  his  bloud  is  (lained 
aud  corrupted,  that  they  cannot  inherit  unto  him  or  any  other  an-> 
ceftor.     Fourthly  that  he  (hall  forfeit  all  his  lands  and  tenements 
which  he  hath  in  fee,  and  which  he  hath  in  taile,  for  terme  of  his  life. 
And  fifthly,  all  his. goods  and  chattels.    And  thus  fevere  it  was  at 
the  conunon  law ;  and  the  reafon  hereof  ^as,  that  men  (hould  feare 
to  commit  felonies  :  Ut  poena  adjpaucosy  metus  ad  omaes  perveniat^ 
And  it  is  truly  (aid,  Etfi  melioris/unt  quos  ducit  amWy  iamen  plures 
funt  qu9»  corrigU  tinlor.    And  fo  it  is  a  fortiori  in  cafe  of  high  tree- 
fon.    But  fome  ads  of  parliament  have  altered  the  common  law  iu 
fome  of  thofe  points :  firft,  by  the  llatute  of  donis  amdiiionaliifuSf 
lands  ilitailed  were  not  forfeited  neither  for  felonie  nor  for  treafon, 
but  for  the  life  of  tenant  ih  taile.    This  ad  was  made  by  king  Ed*  ^ 

ttwrrf  the  firft,  who  (as  our  bookes  [t]  fpeake)  was  the  moft  fage  kipg  k'4,^J7ir  ^^ 
tbat  ever  was :  [k]  and  tbe  caufe  wherefore  this  ftatute  was  made,  rj^i  7  h^  4^  32^ 
was  to  preferve  the  inheritance  in  the  bloud  of  them  to  whom  the  19  H.  6. 7i. 
gift  was  made,  notwithfhmding  any  attainder  of  felonie  or  treafon*  See  Ut.  lib.  i. 
And  this  ad  in  hiftorie  is  called  geniiUtium  mumcipale  ;  for  that  by  jy-  ^^*  ^^^ 
tbis  ad  the  families  of  many  noblemen  and  gentlemen  were  con* 
tinued  and  preferved  to  Iheir  pofterities.    And  thi9  law  continued  ^  ^'  i^* 

lis  in 
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in  force  from  the  thirteentli  yeare  of  king  Edward  the  Firft,  untill 
[IJ  t6  IL  a  the  [0  twentie-fixth  yeare  of  king  Hcmrie  the  Eighth,  when  by  9£t 
^aii^A.  9tL  o^P^uui*®''^  eftates  in  taile  are  forfeited  by  attainder  of  high* 
A  £.  6.^?!.      ^®^Q-     But  as  to  felonies  (whereof  our  author  here  fpeaketh)  Uie 

ftatnte  of  doais  comditioma&biu  doth  yet  remain  in  force,  fo  as  for 
attainder  of  felooie,  lands  or  tenements  entailed  and  not  forfeited, 
but  only  (as  hath  tjeene  faid)  during  the  life  of  tenant  in  taile,  bat 
the  inheritance  is  prefervad  to  the  i&es. 
[m]  Stand  PI.  [m\  The  wife  of  a  man  attainted  of  high  treafon  or  petit  treafoa 
Cor.  193.  Hiall  not  be  received  to  demand  dower,  unleflfe  it  be  in  certaine 

cafes  fpeciatly  provided  for.  But  the  wife  of  a  perfon  attainted  of 
mifprifion  of  treafon,  murther,  or  felonie,  is  dowable  (ince  our  author 
n\  X  E.6.C13.  ^rote,  [n]  by  the  ftatute  in  that  cafe  made  and  provided,  which  is 

L  6.^c.  II.       more  favourable  to  the  woman  than  the  common  law  was. 
5  £1.  ca.  1.  Ac  [o]  If  a  feigniorie  be  granted  with  warrantie,  and  the  tenancie 

^^*H^^^^^^  efcheat,  the  feigniorie  whereunto  the  warrantie  was  annexed  is 
Vide  Sea.  .S5.  ^^^^^^  ^^  coufequently  the  warrantie  defeated,  and  it  fhall  not 
(8  Rep.  171.)     extend  to  the  land ;  etjie  injimilibus. 

[a]  6  H.  4. 1.  If  a  collaterall  anceftor  releafe  with  waromtie,  and  enter  into  re- 

4.)  £.5.  ligioo,  now  the  warrantie  doth  binde ;  but  if  after  he  be  deraigned, 

prSiJW     now  it  i,  defeated. 

16  ¥^5,  Ace.  46.      18  tl.  X  Vouch.  281.      23  £.  5.  Gsir.  77.      See  ia the  Chsptcrof 

Villenage,  Scd.  MOO. 

Sea.  748.  • 

TTEM^fi  tenant  en  le  taile  en-      A  LSO,  if  tenant  in  taile  infeofle 
^  feqjfa  fon  uncle^  lequel  er^eaffa  nm    -^*-  his  uocle^  which  infeoffes 


\:l 


auterenfeeovegan'antie,S^c,fiapres  other  infee  with  warrantie,  if  after. 

lefeqffeeper  fan  fait  retejj'a  a  fon  un-  the  feoffee  by  his  deed  releaie  to  his 

cle  touts  manners  des  garranties^  ou  uncle  all  manner  of  warrantie,  or 

tools  manners  de  covenants  reals,  ou  all  manner  of  covenants  realls,  or  all 

touts  manners  de  demnndes,  per  tiel  manner  of  demands,  by  fuch  releaie 

releafe  le  garrantie  efi  extindi.     Et  the  warrantie  is  extinct.   And  if  the 

file  garrantie  en  celxafe  foit pleade  warrantie  in  this  cafe  bee  pleaded 

envers  le  heirc  en  taile,  que  porta  fon  againft  the  heire  in  taile  that  bring- 

briefe  de  formedon,  pur  barrer  le  eili  his  writ  oifonnedon,  to  banrc 

heire  defon  adiouyfi  I  heire  avoit  *  le  the  heire  of  his  adlion,  if  the  heire 

dit  releas  et  ceo  pledafiy  tl  difetera  le  have  and  plead  the  faid  releafe,  &.c, 

plee  en  harre,  6^.     jEt  mulls  outers  he  fliall  defetit  the  plee  in  barre,  &c. 

cafes  et  matters  t/  font,  per  queur  And  many  other  cafes  and  matters 

home  poit  def eater  garrantie,  8fc.  there  be,  whereby  a  man  may  defeat 

a  warrantie,  Sec. 

( 1  R«p.  11 3. b.)     T  JTTLETON having  fpoken in  what  cafes  warranties  may  bee 

defeated  and  extin-^uilhed  by  mutter  in  law,  now  he  (heweth 

how  a  warrantie  may  be  dircliar<^e(l  or  deiented  by  a  matter  in 
(5  Rep.  71,  a.)    deed :  and  hereupon  he  putteth  au  example  of  a  releafe  in  three 

feverall  manners. 
Vide  Lib.  8.  fol.       Fiift,  by  a  releafe  of  all  warranties. 
153,  154.  Secon«iiy,  by  a  releafe  of  all  covenants  reall. 

KQ  £.  5.  9.       45  E.  3.  ^3.       Vid.  before  in  the  Chapter  of  ndeaTes.  Se£t  508. 

And 
« le  dit  rtlins  tt  ctofledafi^-^et  pleJafi  te  dh  nUas^  tSc.  in  L.  and  M 
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And  thirdly,  by  a  releafe  of  all  demands.       •  (Ant.  «9l.  b.) 

[q]  If  a  man  make  a  gift  in  taile  with  warrantie,  this  warrantie  [q]  14  Aff.  pi. 
is  alfo  intaUed,  and  therefore  a  releafe  made  by  tenant  in  taile  of  «.    3  Ells, 
the  warrantie,  (hall  not  barre  the  iffuc,  no  more  than  his  releafe  P^'*  *^' . 
(hall  bar  the  iflTue  to  bring  an  attaint  upon  a  falfe  verdid,  or  a  writ  /piowdff.  b. 
P  -I  of  error  upod  an  erroneous  judgement  given  againft  the  fa-  ManxePii  cafe. 

L393*  ®"J  ther,  nor  his  gift  can  barre  the  ilTue  of  the  deed  that  create  Anr.Si9.  b. 
the  eftate  taile,  nor  of  any  other  deed  necelTary  for  defence  of  the  *o.  a.    6  Rep. 
title.  '^'^ 

"  Apres  le  feoffee  releffa!*    lAtileton  .here  putteth  his  cafe  where  (5  Rep.  70.) 
one  is  bound' to  warrant:  put  the  cafe  [r]  then  that  two  make  a  [r] 45 E. 3.(3. 
feoffement  in  fee,  and  warrant  the  land  to  the  feoffee  and  his  heires,  (^  ^P- 1**-) 
and  the  feoffee  releafe  to  one  of  the  feoffors  the  warrantie,  yet  he. 
(hall  vouche  the  other  for  the  moytie.    And  fo  it  is  if  one  infeoffe 
two  with  warrantie,  and  the  one  releafe  the  warrantiei  yet  the  other 
(hall  vouch  for  his  moytie. 

^  Si  U  heire  avoit  le  dit  releaSy  fycJ*  Here  it  appeareth,  that  the 
releafe  being  made  to  the  uncle  being,  his,  anceftor,  the  deed  doth 
after  the  deceafe  of  the  uncle  belong  to  him,  and  therefore  he  can- 
not plead  it,  unleffe  he  (heweth  it  forth. 

**  Et  fnults  outers  cafes  et  matters  yfont^  per  queux  home  poet  de-  (Vangb.  387.) 
** /eater  garrgntie^  SfC^  As  namelyby  a  defeafance,  as  other  things  43  E.  3. 17.  PL 
executorie  may.  Alfo  a  Warrantie  may  lofe  his  force  by  taking  Com.  io  Browa- 
benefit  of  the  fame.  In  a  precipe  the  tenant  vouchetb,  and  at  the  *"8'»  «»f«- 
fiquatur/ubfuo  perkuh^  the  tenant  and  the  vouchee  make  default, 
whereupon  the  demandant  hath  judgement  againft  the  tenant.  And 
afterwards  the  demandant  brings  a  fcire  facias  againft  the  tenant 
to  have  e^epution ;  in  this  cafe  the  tenant  may  have  a  warrantia 
carta..  And  if  in  that  cafe  a  ftranger  had  brought  a  prcedipe  againd 
the  tenant,  bee  might  have  vouched  againe,  for  by  the  judgement 
given  againft  the  tenant,  the  warranty  loft  not  his  force ;  but  if  the  (Hob.  f7.) 
tenant  had  judgement  to  recover  in  value  againft  the  vouchee,  hee 
ftiould  never  vouche  againe  by  reafon  of  that  wArrantie,  becaufe 
hee  had  taken  advantage  of  the  warrantie.  And  it  is  to  be  ob- 
ferved,  that  upon  the  proces  of  fummoneas  ad  warrantizandum,  if 
the  (herife  retume  the  vouchee  fummoned,  and  he  make  default, 
the  tenant  (Imll  have  a  capias  ad  valetttiam  ;  but  if  he  returne  that 
the  vouchee  had  nothing,  then  after  the  \ficut  alias  et  plures  a  fe^ 
quaturfub  fuopericulo  (hall  \%it\  and  there  if  the  vouchee  make 
default,  the  tenant  (hall  not  have  judgement  to  recover  in  value, 
for  he  was  never  funmioned ;  and  it  appeareth  of  record  that  he 
hath  nothing,  but  in  the  capias  ad  vaUntiam  it  appeareth  that  he 
had  a(rct6,  and  he  had  beene  fummoned  before  :  but  in  fome  fpe* 
ciall  caies  there  (hall  be  two  recoveries  in  value  upon  one  warrantie. 
As  if  a  di(leifor  give  lands  to  the  hu(band  and  wife,  and  to  the 
heires  of  the  hu/band,  tbe  hu(band  alieneth  in  fee  with  warrantie 
and  dieth,  the  wife  briugeth  a  cui  in  vitd,  the  tenant  vouche  and 
recovereth  in  value,  if  after  the'  death  of  the  wife  the  di(reifee 
bring  a  pracipe  againft  the  alienee,  he  (hall  vouch  and  recover  in 
value  againe. 

[^JSolt  is  where  the  wife  bringeth  a  writ  of  dower  againft  the  m  45  e.  3. 
alienee,  he  (hall  recover  in  value,  and  af^er  her  death  he  (hall  recover  Vouchrr  7t. 
in  value  againe,  upon  the  fam^  warrantie. 

In 
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Of  Warrtuitits. 


Sea.  t4g. 


(ifob.  U.) 


(Ant  Ser.  Ik) 
13  Air.  8. 

tS  £.  3.  Gsrr. 
«4,  «5. 37. 
29  H.  6.  51* 
ft  II.  7,  0. 


hi  the  fame  manner  it  is  if  a  man  be  feifed  of  a  rent  Iqr  a  de« 
feafible  title,  and  releafeth  to. the  tenant  of  the  land  all  his  right  iii 
the  land,  and  warranteth  the  land  to  him  and  his  heires,  if  htt  bt 
impleaded  for  the  rent,  he  fhall  vouch  and  recover  in  value  for  the 
rent ;  and  if  after  he  He  impleaded  for  the  land,  he  foall  voucbe 
and  recover  in  value  againe  for  the  land :  but  in  thefe  and  the  like 
cafes,  the  reafon  is 'in  refped  of  the  fevendl  eftates  recovered,  but 
for  one  and  the  fame  eftate  he  fhall  never  recover  but  once  in  vahie  ; 
and  though  the  land  recovered  in  value  be  evicted,  yet  fliall  he  never 
take  benefit  of  that  warrantie  after.  And  as  warranties  may  be 
defeated  in  the  whole,  fo  they  may  be  defeated  as  to  part  of  the 
benefit  that  may  be  takeil  of  the  fame,  [e]  As  he  that  hath  a 
warrantie  may  make  a  defoafance  not  to  take  any  benefit  by  way  of 
voucher :  in  the  like  manner  that  he  Oiall  take  isd  advantage  by 
way  ofwdrrt^Ha  cartcc^  or  by  Way  of  rebutter* 


Sea.  749i 


[393- 1>-] 


J^  T  eft  aff  avoir ^  que  en  mefme  h 
^  manlier  camtgarrantie  collateral 
poit  e/lre  defeat  per  matter  en  fait  ou 
eu  leu;  en  mefme  le  manner  poit 
lineai^arrantieeftre defeat j^ if c.  Car 
Ji  rheire  en  taile porta  briefe  de  for* 
medon,  et  un  lineal garranty  de  fon 
ancefter  enheritable  per  force  de  le 
taile,  foit  plede  envets  luy,  ove  ciOf 
que  ajfets  a  lay  difcendift  defeefimplCf 
+  que  il  ad  per  mefme  Vawicefter  que 
fill  le  earrantie;  Ji  rheire  qUe  eft 
demandant  poit  aanuller  et  aef eater 
le  garranticf  ceofuffift  a  luy:  car  le 
dijceni  des  auters  tenements  de  fee 
fimple  nefait  rienstntr  barrer  I'heire 
fam  le  garrantie,  S^c. 


AND  it  is  to  be  oilderftood,  that 
"^^  id  the  fame  manner  as  the  colla- 
teral! warrantie  may  bee  defeated  by 
matter  in  deed  or  in  law;  in  the 
fume  manoer  may  a  lineall  warran-* 
tie  be  defeated,  &c.  For  if  the  heiie 
in  taile  brinnth  a  writ  offormeion^ 
and  a  lineall  warrantie  of  his  anceP 
tor  inheritable  t^^  force  of  the  taile, 
bee  pleaded  againft  him,  with  this, 
that  aflets  delcended  to  him  of  fee 
fimple,  which  hee  hath  by  the  fame 
anceilor  that  made  the  warrantie  \ 
if  the  hcire  that  is  dlemandant  may 
adnull  and  defeat  the  warrantie,  that 
fufficeth  him:  for  the  difcent  of 
other  tenements  of  fee  fimple  mak-> 
ing  nothing  to  barre  the  heire  with** 
out  the  warranties  8c«. 


H 


ERE  Li^/^fon  flieweth,  that  in  the  fame  manner  that  a  coIla« 
terall  warrantie  may  be  defeated  by  matter  in  deed,  or  by 
«        matter  in  law,  fo  may  to  all  intents  and  purpofes  a  lineall  war« 
rantie,  whereof  hee  putteth  an  example  of  a  lineall  warrantie  and 

aflets. 

Temps  E.  1.  "  Et  un  lineall  garrttniie^  ^c.  or^i/ite  ceo  que  ajlets  a  hff  difi 

^E?*bd  88  '*  ^^"^'i^'  ^^'^  ^^^^^  ^^  appeareth  by  Littleton^  that  a  lineall  warraa- 
11  e!  f^lbld!  83!  ^^^  ^^^  aflets  is  a  good  plea  in  Afonnedon  in  the  difcender ;  wherein 
4  £.  &  24.       '  it  is  to  be  knowen,  that  if  tenant  in-  taile  alieneth  with  warrantiei 

and  leave  aflets  to  defcend ;  if  the  iflue  in  taile  doth  alien  ibe 
afiets,  and  die,  the  ilTue  of  that  ifiue  (hall  recover  the  land,  becaafs 
the  lineal!  warrantie  defcendeth  only  to  him  without  aflets;  fur 

neither 


5E.ai4. 
40  E.  d.  9. 
UB.  4.-39. 


^dfc,  not  in  L.  and  M« nor  Rob* 


i  fi»j/«inotiaL.  aodM^norlUb, 
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neither  the  pleading  of  the  warrantie  without  the  aifets,  nor  the  S4H.  S.tailc 
aflets  without  the  warrantie  is  any  barre  in  the  formedon  in  the  ^:  ^*  ^  ^•'* 
difcender.      But  if  the  iflue  to   whom  the  warrantie  and  affets  Ljb^io.  fol.  57 
defcended  had  brought  a  formedon^  and  by  judgement  had  beene  S8,*iu  Mary 
barred  by  reafon  of  the  warrantie  and  aiTets ;  in  Chat  cafe,  albeit  he  Portin^ton*t 
alieneth  the  aifets,  yet  the  eftate  taile  is  barred  for  ever ;  for  a  barre  ^^ 
in  aformedon  in  the  difcender,  which  is  a  writ  of  the  higheil  nature  /^nt  374  a  Ixl 
that  an  iflue  in  taile  can  have,  is  a  good  barre  in  any  other^ormciioii  ^^q  f^p.  3^ 

in  the  difcender,  brought  afterwards  upon  the  fame  gift.  Plowd.440.a.K 

Hob«40. 
Mour.  55.) 

/^RE  jeo  ay  fait  a  toy,  mon  Jiis,    "^  O  W  I  have  made  to  thee,  my 
^^  trais  livres^  -^-^  Ibniie,  three  bookes. 

**  J  TOY^  mon  Jlix^  S^!*  Here  oar  author  calleth  (as  many 
times  in  thefe  bookes  he  hath  done)  not  only  his  fonne 
Kchardj  but  everie  iludient  of  the  law  to  be  accounted  bis  fop,  and 
worthily;  for  that  feeing  our  autlior  had  the  honour  to  be  in  his 
time  the  father  of  the  kiw»  and  all  good  fhidients  in  the  law  juftly  ac^ 
count  themfelves  the  fonnes  of  the  law  (for  otherwife  they  are  not 
vrorthy  of  the  profedion),  our  author,  as  a  carefull  and  provident 
father,  as  it  hath  manifeftly  appeared,-  gave  e:(cellent  iniftrudions 
in  thefe  his  bookes,  both  to  his  owue  fonne,  and  to  his  adopted 
fonnes,  to  make  them  from  age  *to  age  the  more  apt  and  abU  to 
underfland  the  arguments  and  reafons  of  the  law.  «. 


33 


[394-  JI-]  Tabula. 

Ij^  primer  Livre  eft  de  Eftates  que  The  firft  Book  is  of  Eftates  which 
homes  ount  en  terres  *  ou  tenements:  men  have  in  lands  and  tenements : 
c'e/iajcavoir,  that  is  to  fay, 

De  Tenant  enfcefimple  ft  Cap.  1 

De  Tenant  en  fee  taile  2 

De  Tenant  en  -^  fee  taile  apres pojfibilitie  d'iffue 
exthiii  3 

De  Tenant  per  le  curtefie  d*Englettrre  4 

De  Tenant  en  Dower  ,         5 

De  Tenant  a  terme  de  vie  6 

De  Tenant  pur  terme  des  am  7 

De  Tenant  n  volant  per  le  common  ley  8 

De  Tenant  a  volant  per  cuftome  del  mannor      9 
t  De  Tenant  per  U  verge  10 

■  * 

*  oM'^itf  L.  and  M.  and  Roh.  f  f  The  numbers  of  the   Chapters  ts 

f/ti^kt  L.  and  M.  and  Roh.  above  are  not  enumera6:d  cither  in  L.  and 

IDf  tfaamfer  levtrgt^  nstin  L.  and  2^  or  Roh. 
M.  nor  Roh* 


Tabula. 


Le  Second  Livre.* 

De  Homage  Cap.  i 

De  Fealtie  2 

De  Efaiage  3 

JDe  Service  de  Chivaler  4 

De  Socage  5 

De  Fratikalmoigne  6 

De  Homage  Aunceflrel  7 

De  Grand  Serjeantie  8 

De  Petit  Serjeantie  9 

De  Tenure  en  Burgage  10 

De  Tenure  en  Fillenage  1 1 

De'fRentz  12 

Et  ceux  deux  petits  Livres  jeo  ay  And  thefe  two  little  Books  I  hav» 

fait  a  toif  pur  le  melior  entender  de  made  to  thee  for  the  better  uncler- 

certaine  Chapters  de  les  antient  hivre  ftandingof  certaine  Chapters  of  ttie 

de  Tenures*  antientlSooke  of  Tenures* 

^^  JIfELIOUR  entender,  ^c."     And  thefe   Inftitotes  haye  I 
colle^ed  aiid  publiihed  to  the  end  that  thefe  three  Bookes  of 
our  author  may  be  the  better  underftood  of  the  fludious  reacts. 

"  Antirnt  Lvcjce  des  Tenuret^    Tliis  booke  may  wfH  be   ac- 
T'j    in  hii  counted  antient,  for  it  was  compofed  in  the  raigne  of  king  Edward 

4'r«>(ece  to  his     ^^®  Third,  (as  juftice  Fitzherbert  faith)  by  a  grave  and  diicreet 
KB.  man. 

Ld  Tierce  Livre.  J 

De  Parceners  ||  folonque  le  courfe  del  common 

ley  Cap..  1 

4*  De  Parceners  folonque  le  cujlome  2            [304.  b.j 

De  Jointenants  3 

De  %  Tenants  en  common  4 
De  Eftates  de  terres  et  tenements  fur  condition  5 

De  Difcent  que  tollent  entries  6 

De  Continual  Claime  7 

DeReleafes  8 

De  Conjirmations  9 

De  Jttornements  i  o 

De  Difconlinuances  1 1 

De  Remitters  12 

DeGarranties,^  13 

*  iff  added  L.  and  M.  and  Roh.  4>  ^^  fwrcnurs  blmqui  le  cufi^mi^  not  io 

f  i2#«/i-— iii.  mamirt  d$  rtnUSy  rci!icet»  L.  and  M.  nor  Ron. 

rent  fer^ice^  rent  cbeurgi,  et  rent  fekke,  L,  %  Tenanii — lenenunts^   L.  and  M.  mod 

and  M.  and  Roh.    .  Roh. 

I  tft  «ddtfd  L.  and  M.  and  Roh.  S  fii^*^*  garramntie  fyneall,  gnrranntse 

\foknaue  le  eewrfe  delcemmmlej^fOQi  in  eolUuernll^  et  garrmmhe  qm  cemmence  fer 

L.  and  M.  and  Roh.  ehffetfin^  added  L.  and  M  and  Roh. 

*  Epihgus. 


Bpihgus. 


JPTJacliUy  monfiSf  quejeo  ne  voile 

ifue  tu  croies,  que  tout  ceo  quejeo 

ay  dit  en  its  dits  livres  foit  ley^  car 

jeo  ne  ceo  voile  enprender  neprefumer 

fur  moy,    Mes  ae  tiels  chojes  me  ne 

font  pas  ley  J  enquires  et  apprenares  de 

mes  Jages  majlers  apprijes  en  la  let/. 

Nient    meins  coment  que  certaines 

chofes  queuxfont  motes  etfpecijies  en 

les  dits  lixireSf  ne  font  pas  ley,  uncore 

tielx  chofes  ferra  toy  plus  apt  et  able 

de  entender  et  apprender  les  arQu- 

ments  et  les  reafbns  del  ley,  Sfc.     Car 

per  les  arguments  et  les  reafons  en  la 

/ey,  homepluis  tq/i  aviendra  a  le  cer^^ 

taititie  et  a  la  cQnufar^de  la  ley. 


AND  know,  my  fon,  that  I  would 
"^  not  have  thee  beleeve,  that  all 
which  I  have  faid  in  thefe  bookes  is 
law,  for  I  will  not  pfefume  to  take 
this  upon  me.  But  of  rhofe  things 
that  are  not  law,  inquire  and  learne 
of  my  wife  mailers  learned  in  the 
law^  Notwithftanding  albeit  that 
certaine  things  which  are  moved 
and  fpecified  in  the  fayd  bookes,  are 
not  altogether  law,  yet  fitch  things 
(hall  make  thee  more  apt,  and.  able 
to  underftand  and  apprehend  the 
arguments  and  the  reafons  of  the 
law,  8cc.  For  by  the  arguments  and 
reafons  in  the  law,  a  man  more 
fooner  (hall  come  to  the  certaintie 
and  knowledge  of  the  law. 


Lex  plus  laudatur  quando  ratione  probatur, 

•*  TEO  ne  voile  enprender  de  pre/umer,"  3fC."  Here  obferve  the 
great  modellie  and  mildneife  of  our  author,  which  is  worthy 
of  imitation  ;  for  Nulla  virtus,  nulla  fcicntia  locum  fuum  et  dignita-' 
tern  conferva  re  pot  efi  fine  modeftid.  And  herein  our  author  followed 
the  example  of  Mofts,  who  was  a  judge,  and  the  firft  writer  of  law  ; 
for  he  was  mitiflhnus  omnium  hominum  quifuit  in  tcrris,  as  the  holy 
hiftorie  tedifieth  of  him. 

*•*  Jjes  arguments  et  ks  reafons  del  ley,  Src"  Ratio  t^fi  anima  legis  ; 
for  then  are  we  faid  to  know  the  law,  when  we  apprehend  the  rea- 
fon  of  the  law  ;  that  is,  when  we  bring  the  reafon  of  the  law  fo  to 
our  owne  reafon,  that  wee  perfedly  undertland  it  as  our  owne ;  and 
then,  and  never  before,  we  have  fuch  an  excellent  and  infeparable 
propertie  and  ownerfhip  therein,  as  wee  can  neither  lofe  it,  nor  any 
man  take  it  from  us,  and  will  dircft  us  (the  learning  of  the  law  13 
fo  chained  together)  in  many  other  cafes.  But  if  by  your  ftudie 
and  induilrie  you  make  not  the  reafon  of  the  law  your- owne,  it  in 
r^  ^  -j  not  poffible  for  you  long  to  retaine  it  in  your  memorie.  And 
l39o«  ^'\  v^el  doth  our  author  couple  arguments  and  reafons  together, 
Quia  arguTjenta  ignota  et  obfcura  ad  lucem  rationis  profemnt  et  red- 
dunt  fplendida :  and  therefore  argumentari  et  ratiocinari  are  many 
times  taken  for  one.  And  that  our  author  may  not  fpeake  any  thing 
without  authority,  (which  in  thefe  Inftitutes  we  have  as  we  take  it 
miuiifeiled)  his  opinion  herein  alfo  agrecth  with  that  of  the  learned 
and  reverend  cbiefe  juftice  of  the  court  of  common  pleas,  fir  Richard 
Hankford,  [  v]  Home  ne  fcavera  de  quel  mettal  un  campane  efi,fi  ne  [y]  11  H.4. 37. 
foit  Lien  bate,  ne  Ic  ley  bicik  ^pnus  fans  dijputation.    And  another 

failh, 


t  Not  in  L.  and  Al.  nor  Roh^ 


Epilogus. 

P]  41 B.  5. 22.  faith,  [*}  Jeo  aye  di/pufe  ceji  matter  pur  la  apprender  la  ley.   So  ai 

v-H  ^A  ^^^  author  hath  made  a  moft  excellent  epilogue  or  condofioa  vitb 

•  °^     ^^^'    a  grave  advice  and  counfeU,  together  with  the  reafon  thereof,  whici 

all  good  iludents  are  to  know  and  follow ;  and  with  fcirt  aod/efK 

I  Will  conclude  our  author's  epilogue. 

**  Leg  plus  laudatur  fuando  ratiume  probaturJ* 

Vid  SeA.  384        This  is  the  fourth  time  that  our  author  hath  cited  verfet. 
44X550. 

When  I  had  finiftied  this  worke  of  the  firfl  part  of  the  Ini^tiite, 
and  looked  backe  and  confidered  the  multitude  of  the  conclDfioa 
in  law,  the  manifold  diverfities  between  cafes  and  points  of  lears- 
ing ;  the  VArietie  almoil  infinite  of  authorities,  antient,  cooftaot  asd 
modeme,  and  withall  their  amiable  and  admirable  coofent  iiio 
many  fucceflions  of  ages ;  the  many  changes  and  alterations  of  tbe 
common  law,  and  additions  to  the  lame,  even  fince  our  mtha 
wrote,  by  many  ads  of  parliament,  and  that  the  like  worke  of  Int'd- 
tutes  had  not  been  attempted  by  any  of  our  profeffion  whom  I  mi|l)t 
imitate,  I  thought  it  fafe  for  m^  to  follow  the  grave  and  prod^ot 
example  of  otu*  worthy  author,  not  to  take  upon  me,  or  prefoioe 
that  the  reader  (hould  ^linke  that  all  that  I  have  faid  herein  to  U 
law :  yet  this  1  may  fafely  affirme,  that  there  is  nothing  hercifi  bbi 
may  either  open  fome  windowes  of  the  law,  to  let  in  more  ligh 
to  the  ftudeot  by  diligent  fearch  to  fee  the  fecrets  of  the  law,  or  u» 
move  him  to  doubt,  and  withaU  to  inable  him  to  inquire  and  leam 
of  the  fages,  what  the  law,  together  with  the  true  r^on  thereof,  m 
thefe  cafes  is :  or  laftly,  upon  confideration  had  of  our  old  booke$, 
lawes,  and  records,  (which  are  full  of  venerable  dignitie  and  ant.- 
quitie)  to  finde  out  where  any  alteration  hath  beene,  upon  what 
*  ground  the  law  hath  beene  fmce  changed ;  knowing  for  certaioe, 

that  the  law  is  unkiiowen  to  him  that  knoweth  not  tbe  mim 
thereof,  and  that  the  knowne  certaintie  of  the  law  is  the  fafetic  d 
all.  I  had  once  intended,  for  the  eafe  of  our  ftudent,  to  bve 
made  a  Table  to  thefe  Inditutes ;  but  when  I  ceniidered  that  Tabies 
and  Abridgements  are  moft  profitable  to  them  that  make  them,  1 
have  left  that  worke  to  everie  ftudioiis  reader.  And  for  a  fareweJ 
to  our  jurifprudent,  I  wifli  unto  him  the  gladfome  light  of  jorifpn:- 
dence,  the  loveliuelfe  of  temperance,  the  flabilitie  of  fortitude,  ^ 
|he  foliditie  of  juftice. 


FINIS. 
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H      E      JL     T)      S 


CONTAINED    IN    THE 


FOLLOWING     TABLE. 


A 


A. 

BATEJIENT. 

of  Writs- 

Vide  Writs. 
Abbot.     Vide  Corporation. 
Abeiancc. 
Abettors. 

Ability.     Vide  Capacity. 
Abjuration  and  £^ile. 
Abridgment. 
Acceptance. 
Acceflbry. 
Acre. 
Accompt. 
Acquittal. 
Acquittance. 
Actions. 
Adminiftrator.     VUi  £3&e- 

cUtor. 
Admeafuremvit 
Admiral. 
Admiflion. 
Advowfon* 
£qwvocum* 
Affiance. 
AfiniM, 
Age. 

Agent  and  Patient. 
Agreement,  Ticje  Dif^pree- 

ment. 
Aid.      ^ 
Alien* 

Alienation.  ^ 
Allegiance. 
MMtufitf  AUu£arii» 


Alnetum, 

Amerciament, 

Anceftor. 

Annuity. 

Appeal. 

Appearance. 

Appellant. 

Appendant. 

Apportionment. 

Approbatio. 

Appropriation. 

Appurtenant. 

Archdeaconries. 

Argument. 

Arms  and  Armories. 

Arraignment. 

Array. 

Arrearages. 

Aflets. 

Allignment. 

AOile. 

Attainder. 

Attaint 

Attornment. 

Attorney. 

• 

Agdiia  Querch* 

Averment. 

Aumone. 

Aunceftefi  ' 

Avowry. 

Authority. 

Ayel. 

B. 

Bail 
Bailmflit. 


BaiHflT. 

Bank.  ' 

Bankrupt. 

Bar. 

Bargain  and  Sale. 

Baron  and  Barony. 

Baron  and  Feme. 

Barretor. 

BaAardy. 

Bedell. 

Benncrik, 

Bercmca  et  Bercmt* 

Barquarium. 

Bifliop. 

Blood. 

Bokland. 

Bona, 

Bordorli  et  Bordu^nni, 

Bofcus* 

Bote. 

Bovata  Terrcs.    - 

Briga, 

Bruera* 

Burgage. 

Burgebotei 

Bufgh  £ngli(h.    Vid$  CaC«. 

torn. 
Bye  and  B^tu 

c. 

Capacity. 

Caaie. 

Callle-gu^rd. 

Cttiifli  MatrtmonUprwloetai* 

Certainty. 

«  Certifloate. 


A  T 

Certiicatc*    Vide  Trial. 

Crffiivit. 

Challenge. 

Clmmpijrty. 

Ciiarge  aud  Difcbarge. 

Charters. 

Chafe.     Vide  Fprftft, 

Cliattels. 

Chevage. 

City. 

Cluim.        Vide  Continual 

Claim. 
Clergy. 
Cokbcrti, 

Cblliifion.     Vide  Covin. 
Combe. 
Commute. 
CoraniiflTion. 
Common.  » 

Couclufiou.      Vide    Eftop- 

Condition. . 

Confirmation. 

Conlknguinitv- 

Condable.     Vide  Marftiah 

Continual  Claim. 

Contr:i(5V. 

Conu lance  of  Pleas* 

Cope. 

Copyhold. 

Cornage. 

Corody. 

Corporation. 

Corruption  of  Blood. 

Cofinagp. 

Cods.     Vide  Damages. 

Cottagium. 

Cotterelti: 

Cuveuiant. 

CovflirtuTe.   • 

Covin  and  Fraud. 

Count. 

Court. 

Cui  in  titd. 

Cm  tt'ly  of  England* 

Cullorns. 

D- 

Damages. 

Day. 

Dcuu  and  Chapter. 

Debt. 

Decks  tantunu 

Deeds. 

Default. 

toefeafaucQ. 

Dt^feiice. 
•  J 


AiJLE  OF  tHE  HEADS 


Deforcement.  Ey. 

Degrees. 

Demand. 

Demurrer.  } 

Dene  and  Denne, 

penizen. 

j)eparture/ 

Deraignment. 

Detinue. 

Devife..  • 

Dilapidations. 

Difability. 

Difceit. 

Difcent. ' 

Difclaimrr. 

Difconti  nuance* 

Difparagement. 

DinVifee  and  DiiTeifor. 

DilTeHin.     . 

Diffrefs. 

Divorce. 

Donative. 

Double  Plea. 

Dower. 

Drcnchs. 

Dunot  Dun, ' 

Droit.     Vide  mght 

Dum  fuit  infra  cctatem, 

Dum  nott  compos  mentis  * 

t. 

Eire. 

Ele^on. 

Elegit, 

Elopemenf. 

Emblements. 

Embricery. 

Entry  Coiigeable. 

Error. 

Efcheat. 

Efcheator. 

Efcuage. 

Eflbin.     Vide  Protcdion, 

Efplces. 

Eiiates. 

Eftoppel, 

Ellovers. 

Etymologic^.    . 

Evidence. 

Exchange. 

Excommunication. 

Execution. 

Executors. 

J  A'polition  of  Words* 

Extent. 

Extingiii(hmcnt.  . 

Extortion.  '  ilc^pc. 


Falfifying  of  Recotcric^ 
Fealty. 
Fee  fim^le. 
Fees. 
Felony. 
Feoft'ments. 
Ferdwit. 
Ferfingus. 
Fikies  to  the  Kingk 
Fiftes  of  Lands. 
Firma, 
Folkland. 
Forcible  Entry. 
F6reft,  Park,  Cbafc,  War- 
ren. 
Forfeiture*     ^ 
Forejudger, 
Formedon. 
FrHukalmoign. 
Frankmarria^e. 
FrqjJHttmt 
Fre^bank. 
PVeehold, 
Frith. 
Friiftum  Term* 

G. 

Gavelkind, 

Glyn. 

Grange. 

Grand  Seijeanty.  Vide  Seu 

jeauty. 
Grants. 
Grax-a. 
Guardian. 
C  urges* 

-IL 

Habendum, 

JHftga. 

J  laugh  and  Iloi/gh, 

Heir. 

Ileiiloorii. 

Herbage. 

llcrely. 

Deriot. 

Hidn  Tcrfdt. 

Hirlland  liurft. 

Hohn  aitd  huUmik 

Holt. 

Homage. 

•         »«  Aunceflrel. 


Hom^e!d 


CONTAINED  IN  THE  FOLLOWING  TABLE. 


trcgeld. 
Ts  dt  fon  jRbp. 
ifpital. 
)Uhpot.'  ' 
m  aad  Hoo, 

I.  J. 

mpna. 

fiOt. 

iprifonxnent. 

:ident.    See  Appendant. 

deptore. 

di^traent. 

fant. 

franchifement* 

hentance. 

roll  men  ts. 

(l&nt. 

fiitutiou. 

tention  of  the  Parties.  . 

tereffi  Termini. 

tereft. 

trufion. 

tintenants. 

)iiiture. 

'eland. 

Fop. 

idgment. 

\igum  Terrot* 

mcaria  Sr  Joncaria. 

mn  uirum. 

jror. 

lAices, 

k. 

ing. 

night. 

night's  Service. 

not. 

•  • 

L. 

iches.    • 

inncmanni. 

ipfe.  Vidt  Quere  Jmpedit, 

iw. 

Ja  and  Ley. 

iafes,  Lelfor,  LelTee. 

idures. 

fper. 

brata  Terra. 

cence.     Vide  AuthonQr. 

geance. 

oiilatiou. 

\tTy  oQt  tMf  the  Hands  of 


the  King. 
Livery  and  Seifio. 

M. 

Ma/chicoIIare,, 

Alaihem. 

Maintenance. 

IManor. 

Mauumidion. 

Marches. 

Marchet. 

MaremiuM. 

Marifius et  Mera» 

Marriage. 

MarfhaT. 

Maxim. 

Mayor  and  Commonalty. 

See  Corporation. 
Meafon. 
^lerchant. 
Mefne.  . 
MeJJuagiam. 
Mi/Kfra, 

Mifcontinuance. 
Mife.      ' 
Monaderies. 
Money. 
Monk. 
Moniler. 
Mortdonceftor. 
Mortgage. 
Mortmain* 
Muliet\ 
Murder^ 
Mute.    See  Treftfon. 

N- 

Name. 

Kief. 

Nobility. 

Nonage. 

Kon  compoSf  ij^c.    ?ee  Dum- 

non  compos* 
Nonfuit. 
Notice. 
Nufance. 

o. 

Obligation. 

Occupant. 

Occupation. 

Office  and  OfiicttS 

Office  or  InquifitiooL 

Ordinary. 

Ot'Jer  le  Mcin.  See  Lively, 

Outlawry. 


Oxgang. 


R 


Panel. 
Papifls. 
Pardon. 

Park.    See  Foreft. 
Parliament. 
Parol  demur.     . 
Parfon  and  Patron. 
Partition  and  Parceners. 
Pa/cuum  et  Vajiura. 
Patents.    See  Grant,  King. 
Payment. 
Per  qtue  ServUia*. 
Pew. 

Piracy.   Sire  Attainder,  Fe- 
lony. 
Pleas  and  Pleadings. 
Plenarty. 
Plough-land, 
Pofleilion. 
Poffibility. 
Pound. 
Trctcipe, 
Pramunire. 
Prc^uMptio* 
Prerogative. 
Prefcription. 
Prefentation. 
Primer  Seifin^. 
Privies  and  Privity. 
ProfefHon. 
Property. 

Proprietatt  prfJb^ndL 
Protedion. 
Proteftation. 
Pudzeld. 
Purchafe. 
Purprefture. 

Q. 

Quare  Impedit. 

Quarentena, 

Queen,, 

Que  Ejiaie. 

Quid  Juris  ciamat. 

Quod  £i  deforeeatm 

R. 

Rttdmans  et  Radchani/irts* 

Raniom. 

Rape. 

Rationabili  Parte  Bomrvm. 

Ravilhmeat  of  War. 

Rebutter. 

a  8  Recluft 


A  TABLR   OF  THE   HlBADS. 


Heclufe* 
Record. 
Recovery. 


in  Value. 


Redifleifin* 

Regifter  of  WriU» 

Relation. 

Rtleafeai 

Helief. 

Remainder. 

Remitter. 

Rents. 

Replevin. 

Rei3ort« 

Recfuelt. 

Refceit. 

Refcous. 

Refervalion. 

llcffonJalUm 

Reiuniinons. 

lietrax'U^ 

Reve. 

Revorfion. 

Reviver.     Set  Cxtinguidi^ 

ment. 
ReyocatloD4 
Rights 
Riot. 
Robbery* 
Kujcaria. 

Saliva. 
Scirt  facias^ 
Scutafiwa* 

Seifin* 

S  Ida. 

Selio  Terra. 

Sequatur  Jab  Jko  Pericuh* 

St  I  jean  I  y; 

S«Tvicet, 

SI)  aw. 


Sheriff      ' 

Shire. 

Simony. 

Socage. 

Sokemanset  SokmannL 

Soliiium  et  Solintu  Ternf, 

Stadium. 

Slagnum. 

Stanla\v« 

Statutes  in  GfeneraU 

Statute  Mag.  Chart. 

Statute  Merchant  &  Staple. 

See  Execution,  S^c, 
Stethc  rt  Stede,  quid. 
Steward. 
Stowe. 

Summons  and  Severance. 
Surrender. 
Sufpence* 

Tail. 

Tail  after  PoffibilUy  of  KTue 

extin^h . 
Taint  et  TainlamL 
Tallage, 
lenant. 
Tenant  at  AVill  and  SufTer*- 

ance. 
'  in  Common* 

7'euder  and  RefufaU 
Ti'ncUate, 
Tenure. 
1'f  fiament. 
TelUitioiiies* 
Tillagtt. 
Time. 
Tiihes. 
Title. 
Town. 
Traverfc. 
Trtafou. 
'Tfdfpalii. 


Trial. 
Twaitc. 


V; 


Vaccaria. 

Valuation. 

Venire. 

Venire  ipfpiciendo. 

Verdia."^ 

Vrfiura  Ternt. 

Village. 

Villcnage  and  VillHb. 

Virgata  Terra* 

Vifitor. 

Voucher. 

LTes. 

Ufarpatioo. 

^agcr  of  Lawi 

War. 

Wardfliip. 

Wardwite# 

Warranty. 

Wan-ecluM  feu  Watrecei^ 

Terra. 
AVarren.    See  Forefu 
WaAe. 
Wav* 

Wera  et  Were. 
Wit  fea  Wita. 
Witnefy^    Ste  T«fiimony. 
Woodgeld, 
Words. 
WorJc9t. 
Worth. 
Writs. 

A''«ar  aad  a  Day. 


A  TABlE 


T     A     B     I,     E 


TO   TIIX 


FIRST    PART 


or   THX 


INS   TIT    UTES 


or   TIi£ 


J.A^YS    OF    ENGI^AND 


Abatement.    See  Writs. 

rIE  etymology  of  the  word,  154.  b; 
'tlte  divers  acceptations  of  the  wo|d,  and 
what  it  praperty  fignifies,  ibid,  277.  a. 
M  difference  between  an  Abatement,  Difleifln> 
(ntruliun.    Deforcement,   Ufurp^tion,  and  Pui- 
preiture,  2.77. «.  b. 

Abbot.    5<e  Corpoiatioziu 

Abeianc^. 

te    iSgntficatioa  and    dematiOQ   ef  ^  word*. 

342.  a.  b. 

here  the  freefa^ild  and  inlieritance  of  kmds,  &q. 

ihaJI  be  in  abeiance,  94^.  b. 

here  ao  eftate  of  lands,  &c.  in  abeiance  m|i^  be 

ali«iied,  or  charged,  and  where,  no^  345.  a. 

here  by  the  grant  of  tenant,  in  tail  of  all  hisefrate 

or  right,  to  a  difieifor,  tlie  rtgtit  of  the  tide  fliall 

be  in  abeianqe,  345.  a.  b. 

here  an  entry  or  claim  by  one  that  halhtio  right, 

fliall  gain  an  inheritance  by  wrong,  which  is  in 

abeiance,  265*.  b.      ' 

le    fee-fin^>le  of  th^  glebe  in  abeiance,  by  tha 

alienation  of  the  parfon,  apd  dating  tlij;  vacancy 

of  tbe  parfonage,  341.  a.    '       '  ' ' 

bn.  by  attakider,  345.  a.  W 


Abettors, 

Tiere  thQ  defend^bt  in  an  appeal  (haULtecpvef 
damages  again(t  the  ptaintin,  and  where  noi^ 
1^  b.  139.  \  Vidt  StaU  W.  2.  cap.  iiL 


Ability.    See  Capacity.. 

Abjuration  and  Exile^ 

How  «  perfoa  abjiired  or  eiiled  is  ^fieemed  m 

law,  133.  a. 
Where  tlie  wife  of  fuch  perfon  may  foe  and  be 

fued    without    naming   her    hu(bandj  13S.  b. 

133.  a. 
What  baniihraent  fliall  be  (aid  in  laW  a  civil  dei(th» 

and  wha4.  no^  133.  a. 

Abnd£meDt«    S^  Condition,  Confirma^ 

t)pD. 

Acceptaope.  Sfc  Arrearage,  Avowry^ 
Condition,  Dowcr,^  Efcbeftt,  Uemitter^. 
Surrei^der,  \yafte. 

Acceptance  of  Rent  a  ill  not  make  a  void  eftate 

good,  SI  5.  a. 
Where  the  acceptance  of  a  rent  (hall  difpenfe  witfe 

a  condition  broken  for  non-payment,  and  wher% 

not,  211.  b.  215.  a". 
Where  tlie  accepUnce  of  anotli^r  tiling  in  fati*r 

faftion  Ihall  be  a  goo^  bar  in  debt,  upon  an  ob- 

ligation,  and  where  not,  212.  b.  Sl3*  a.  ^ 
Where  the  acceptance -of  a  leflTer  faocin  f»tisr 
.  liiAion,  Ibi^l   be  a  good  baiw  ,and.  where  not* 

tli.  b.       . 
Where  the  acceptafce  of  horaf^g^or  fealty  fli^  baf 

the  l9rd  of  his  etcheatj,  2^8.  a.        ' 
Wiiere  the  acceptance  otrent  ihal)  bar  the,  lord  of 

his  efcbeat,  aodwhera  not,  264.  a.  b. 

a  3  Where 
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VHiere  the  aeeeptanee  of  the  fcrvkei  by  the 
hands  of  the  tenant  after  furejuciger  of  the 
Tnefnc,  ihall  conclude  the  lord  paramount  of 
the  arrearages  incurred  before,  ^nd  where  oot* 
i96.  b. 

'  Acccflbry.* 

Accrjforitim  feqitittr,  non  dufit  fuum  principaUt' 

152.  a. 
In  what  offences  there  may  be  acceCbries,  in  what 

n(  tt  57.  a. 

• 

Accompt.    Set  Guardian,  Socage, 

Tlie  feveral  kinds  of  writs  of  accompt,  and  againft 
what  perfons  fnch  writ  hetb,  and  againft  what 
not.  172.  a.  200.  b.  87.  b.  90.  b. 

Where  in  an  accoropt  againft  one  as  receiver  he 
Oiall  have  nitowance  uf  ezpences  and  chargei« 
and  where  not,  172.  a. 

Where  an  accomptant  (hall  have  allowance  of 
gnoda  (tolen  and  mifcarried*  and  where  not, 
89.  a. 

Where  an  accompt  licth  by  and  againft  an  exe- 
cutor or  admintftratory  apd  where  iioti  69.  b. 
90  b. 

.Whew  an  accoropt  lieth  by  one  join  tenant  or 
tenant  in  common  agninft  liis  companion^  and 
wliere  not,  172.  a.  186  SJOO  b. 

A  reieafe  of  all^  duties  no  bar  in  an  accompt, 
291.  a. 

Where  in  an  acrompt  as  receiver,  the  defen- 
dant may  nave  hi^  Jaw,  and  wiiere  not,  295.  a. 
Vide  tit.  \Vat;i»r  of  Law. 

Where  and  agi<in<'i  ^houi  u  capiat  lieth  in -accompt, 
and  wlieve  and  againft  wlium  nut,  89.  a.  Vide 
Slat.  W.  1  c.  1. 

Acquittal. 

The  Hgnilieation  and  derivation  of  the  word,  100.  a. 
Hie  feveral  kinds  oi  acquittals,  ibid. 
Tu  what  tenure  acquittal  is  incident,  and  to  what 
'  not,  100.  a.  101.  a. 

Acquittance. 

Where  if  given  for  the  wljole.  tho'  but  part  paid, 

'lis  good.  212.  b. 
For  rent  dae  the  iaft  day,  when  itfliall  difcharge 

all  before,  373.  a. 

Acre. 
Its  qoantity  and  contents,  5.  b. 

Adlions. 

The  definition  of  an  action,  285.  a. 
the  diyifiua  of  actions,  284.  b.  285.  a. 
The  dilfereuce    between  an  adion  and  a  wriL 
289.  a. 

The  difference  between  an  mOhn  and  an  eiecotion, 

298  a. 
A  feint  A^ioB  ?     .    ^  ,^^ 
A  falfe  action  J  •'^•t.  361. «. 

In  what  places  and  voontties  a8ioiis  ibftll  be  bToachtt 
9Hia   h.  per  mC  pag.  * 

Where  and  what  oAions  fhall  be  brought  in  eft- 
finia  comitate  and  where  and  what  sot.  Vide 
tit.  Affife. 


Where  in  a6Uons  /or  tbiagt  tranfitory,  tlie  pyi 

or    county    is    traverlkble,    and  *  where  a 

282.  a.  b. 
In  anions  tranfitory  the  day  and  tiwe  car  n 

▼eifMbie,  if  the 'a^  be  done  before  ikr 

brought,  283.  a. 
Where  Wy  a  releaTedf  all  anions,  canfet  of  sf"! 

be  releafed.  but  within  a  fubmiffioo  of  ill  r  t 

to  arbitrement,  cavfcs  of  aftioas  arc  cot  a 

tained,  285.  a. 
When  they  lie  quia  timet,  100.  a. 
Tamiot  be  altered  by  the  party's  own  «f^,  555.t 
When  they  continue,  though  part  of  the «.>';{ 

deteroiiued  bj  the  m€t  of  God,  285.  a. 

Admeafnrement. 

Admeafurenent  of  dower,  where  it  lieth  fe  a 
/tuardiau  iii  chivalry,  and  where  hj  tbeta 
39.  a. 

Adminiftratpn     Vide  fit.  Execute:. 

Admiral. 

Tlie  etymology  of  the  word,  2fi0.  b. 
Hdw    called    anciently,   and    how  at  this  cm 
260  b. 

The  jiirifdi^ion  of  the  admiraPs  court,  lartrrt 
what  antiquity,  and  accord  inn  to  what  U«d 
proceed,  2fiO.  a.  b.  391.  a.  I 


AdmifliOD. 

The  dcfcriptinn  and  form  of  an  admiffioQ  a 
lUtotiou  of  a  clerk,  344.  a. 


.  Advowfon. 

Adwcatio  tptid,  et  wtde,  17.  h.  119  b. 

The  antiquity  of  the  word,  1 7.  b. 

Htiw  adviKatio  mrdietatis  and  medittat  aStfcum 

differ,  17.  b.  18.  a. 
Wlicri"  an  ad  vow  ton  lies  in  tenore,  85.  a. 
Where  in  grnul.  and  not  in  livtrj.  339.  »  SS5  K 
Where  the .tiiffeifee  oriffue  in  tail  aircrdilcur*  i 

unce  may  pre  lent  to  an  advowfon  bcfof  rr  .*, 

tinuance  of  the  manor,  to  which, &c.  «nd «  '^ 

not,  307.  a.  333  b. 
.Wliere  sad  what  m€t  (hall   put  the  paiiwc^^ 

poiTi'lTion  of  an  advowfon,  and  where  uA*U 

not,  344.  b. 
1$  a  thing  of  iruft.  17.  b.  89.  a. 

^quivociun  quid  et  qtuttuplei,  T^b. 

AflfTance. 
Affiance,  and  Jffidare,  quid,  54.  a. 

4StniSj  Z\.  a.  157.  a. 
Age.    See  Infant. 

Age  to  alien  or  contra^  whac  our  lav  re^c^^ 
and  what  other  \%m%,  78.  b.  i7S.b.  Xvki^ 
Infant. 

Age  to  do  knights  ferviee.  Vide  fft.  KnigbwJo 
vice. 

The  feveral  ages  of  %  tfiaii  to  divers  psi>*^ 

*   f  8.  b.  79.  a. 
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The  divers  Cges  of  a  ilrontsn  to  fereral  pnrpofes, 

•f8.  b.  '  », 

Age  to  be  proi'efled   in   religion.     Vide  tU.  Pro- 

trlTioa. 
Where  one  parcener  beinc;  an  infant,  (hall  have 

her  age,  nr>|\v  ithlLinding  the  lull  age  ot  her  liiter, 

lot.  a.      ''iiu- iif.  Parol  dcmurre. 
A  \cdie  vo  one  and  his  heirs  pur  auUr  ^ie,  %he  heir 

ot'  tU(4  JclTc-c  Ihail  not  have. his  ngr,  i;>9.  a. 
Where  a  ballairi  fliall  have  his  age,  '{44.  b. 
V^  here  the  licir  upon  a  difccnt  by  realbn  of  the 

])rotf  lliuii  ol'  Ilia  ancellur  in  religion  ih4ill  have 

his  age,  ^48.   b. 
No  elegit  upon  jndgracnt,   or  recognizance,  (hall 

he  (lied,    thaC    lands  defcended   to  an  infant, 

Where  tenant  ft »r  lite  furremlers  to  him  in  the  re- 

verliun  within  age,   he  fliall  not  have^  hU  age, 

S;]8.  b.  581    a.  ' 

If  the  hrtr  with  in  age  endow  hi»  mother,  no  e/e;er't 
'  fikali  be  fued  sigainii  heic  during  h\s  minority,  ibid. 

ft  uhi  'fHftva. 
Wht-re  the  heir  ihall  have  his  age  in  a  cejfavit, 

StiO.  b.  381.  a. 

Agent  and  Patient.    See  Executor,  Vou- 
cher, ](lemainder. 

Where  7^  Nroman  may  endow  licrfelf  </c  ia  pluii  btaje, 
39.  a.  b. 

Agreement  and  Difagreemont.  See  Ac-, 
tcptunce.  Attornment,  Coverture.  Da- 
mages, Dower,  Election,  lleiMitter,War- 
ruiitv. 

Where  an  infant  or  bis  heirs  may  difagree  to  his 

own  purchisfe,  2.  h. 
The  heir  of  an  ideot  or  madman  to  that  of  his  an-- ' 

ceftor,  ibid. 
Ihe  huibdnd  or  the  wife  herfclf  after  coverture  to 

the  purchafc  of  the  wife,  3*  a* 
Wljere  an  aftrcemert[  ly  ihe  eiviry  or  ncl  of  a  (Iran- 

ger  ihajll  be  as  available  qr  prejndiciai  to  the 

partj  8^  his  own  a^l  or  env^,  and  where  not» 

lEO.  b.  207.  ».  215,  ».  » 

Where  ihc  agreemcrnt  (o  a  convey* ance  whereby,  an 

eftate  is  Miter  cad  upon  the  diireliee  or  ifiue  iA 

tail  ftiail  hinder  a  remiUer,  .759.  b. 
Where  a  feme  covert   may  difagree  to  an  eftate 

de;,ermincd.   to     lave    herfcll    from   damages, 

auo.  b. 

Aid.  See  Knight  Service,  Parceners,  Stat. 
W'  1.  cap,6.  ef  Stat.  21  H.  8.  cup,  1.9. 

* 

Where  a  parfon,  vicar,  &c.  fliall  have  aid  o^  bis 

patron  and  ordinary,  341.  b. 
Where  npon  an  aro^ry  at-ihjs  day  for  ferviccs,  aid* 

is  giantabieof  any 'mail,  312.  a. 
^  here  a  bijhop,  abbot^  6cc.  Otall  not  have'  aid  dl 

the  king,  uiberwil'e  ola  dean  c«Uative,  341.  b. 

Alcen.    Sfff  Challenge,  Denizen^  Dowefy 
Ligeance,  Releafe»  Wager  of  Law,   • 

The  etunology  <4  tiie  word,  118.  b.  328.  br 

Tlie^d^fcription  of  an  alfen,'l*i9:*b. 

"Uie  (bos  ci  nx^  alira  bora,  wkb-x^  Ute  ii^f aqce-  ofi 


the  Kinf ,  not  inheritable  cither  to  other,  dl  a. 
W'hcre  an  alien  may  be  capable  of  land%,  &:c.  to  his 

'own  u(fe,  and  where  only  (6  the  ofe  of  ibe  king,  • 

2.  b.  ' 

W^here  and  by  what  means  he  may  be  made  to  in>' 

herit,   and    where    and    by    what   nut,    8.   «. 

129.  a. 
If  a  prior  may  fue  in  HcHt  of  his  hoofe,  129.  a. 
What  adUons  an  alien  may  or  may  not  bring  in  hi» 

own  right,  129.  a. 
Alien  enemy  m^  not  have  any  a£)ion,  199.  ibid,  '■' 
W  here  an  alien  may  wage  his  law,  295.  a. 
Where  a  reverfioo  is  gtanted  to  an  alien^.and  «ftcr  - 

denization  the  tenant  attorns,  the  King  upoa 

9fice  found,  Ihall  k«ve  the  land,  310!  b.. 

Alienation.  ' 

Tbe  derivation  of  the  word,  118.  b. 

What  fliall  be  faid  an  alienation  tp  diners  porpo<l'f^ 

and  what  not,  118.  b.  ' 

When  licence  for  alienniion  firil  began,  bow  and 

when  tak^  away,  43.  per  toU  pog, 

%  •* 

Allegiance. 

liow  Cuch  a^tU  firft  began,  and  where,  and  wbezv. 

to  ^e  takc^x.  6j8.  b.  172.  b, 
Iluw  it  dilfereth  from  the  oaUi  of  fealty,  68.  V, 

Q^uid  et  ^'(i,  1.  b.  5.  a. 

Alnetum, 

« 

What,  4.  b.  .  • 

W' hat  palfes  by  this  name,  ibid. 

Amerciament.     Sire  FardoQ. 

Amerciament  what,  and  whence  fo  called,  12C.  b. 
How  it  dilfereth  from  a  fine,   127.  a.     Vide  tit. 

Fines.  , 

The  caufes  of  amerciaments  in  actions  real  an  A 

perfonal,  126.  b.  127.  a.. 
Wiiere  an  amerciament  (hall  be  doe  for  the  abate-. 

inent  of  a  writ,  and  where  hot,  127.  a. 
How  an  amerciament  anciently  was  called,  127.  a. 
Where  in  debt  for  an  araetciamtfdt  the  dc-teudaat 

(hall  wage  his  law,  and  where  not,  29.5.  a. 
Where  iffiies  and   amerciaments  fliaU   be   levied 

itpon  the  lands  which  the  jurors  or  parries  noo. 
•  fuit  had  atthe  time  of  the  panne),  returned^  or 

finding  of  pledges,  and  where  not,  102.  b. 
Who  ihall  be  amerced  and  who  not,  127.  a. 
By  whom  il  ought  lo  be  atfecred,.  12C.  b.    . 
ho  C"j)intur  lies  for  one,  126.  b. 
When  land  is  liable  ioLit,  102.  b. 

•  ^  -  ft 

Anceftor, 

The  derivatiop'ofithe  word,  7f .  h. 
How  il  di^ereth  from  predeceflfor,  ibid, 

Annuity.    See  Grant,  Farlbny  Rent,  He* 

fervation. 

Thfdcfcriptioiiof  an  annuity^  144.  b. 
Where  the  tieit  o£  thcgtantoc  (hall  not  ba  chareed 
il^aD  annuity  without  naming,"  144.  b^   ' 

m^  Whcie 
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Where  tbe  heir  of  the  grantee  ftod  his  eifignee  mtj 

luive  a  writ  of  annuity,  144.  b. 
\Ylit»re  ^and  ft)r  what  reiit  a  writ  of  annuity  lieth 

a^'ainfi  the  grantor,   and  where    and   for  what 

not/  144.  b. 
Where  it  licih  not  for  a  rent  referved  by  indenture 

upon  a  feoffment  in  fee,  >44.  a. 
M'here  two  joining  in  h  grant  of  ai«  annuity,  the 

graiilcc  may  have  two  leveral  wrlts»  and  where 

but  one,  144.  b. 
Wh>*re  it  lieth  not  againft  an  heir  by  prefcription, 

162.  a. 
Kow  created,   144.  b.  per  tot,  147.  a.  146.   per 

tot. 
Annuity,  pro  conjilio,  tec.  where  grantable  oTer,  and 

where  not,  144.  a. 
What  (IihII  be  faid  a  fuflicient  »&.  to  determine 

the  election  of  the  g»»<ut«e  of  a  rent-charge  to 

make  it  an  annuity  ur  a  rent,  and  what  not, 

144.  b.  145.  a.  b. 
Where    ihc    rent>charge  bring    delennine>d,    the 

grantee  notwithOandtng  fliall  have  au  annuity, 

and  where  not,  148.  a.  150.  a.  349.  a. 
Where  the  caui'e  of  the  grant  ff  an  annuity  (hall 

amount  to  a  coadiiion,  and  tlie  one  ceafing,  the 

odier  (hall  di'temine,  1t04.  a. 
Annuity  granted  m  Feb.  payable  at  Mich,  and  the 

Annuneictinn,  (hall  be  conltrued  to  be  at  the  An' 

nnnciutiou  and  Mich,  217.  b. 
V/here,  in  a  writ  of  atiuuity.  the  annnity  deter- 

miueth  hanging  the  writ,  the  arrcaragirs  are  be* 

come  inecoverabl<r,  285.  a. 
AreleMle  of  attious  real  or  perfonal,  a  good  bar  in 

an  annuity,  ibid. 
Wh('rt>  the  annuity  is  not  arre^r,  a  releafe  of  all 

«6hons  is  no  bar,  192.  b. 

Appeal.   See  Abeltors,  Outlawry,  Releafe. 

The  defcription  and  derivation  of  an  appeaK  123.  b, 

267.  b. 
The  leveral  forts  of  appeals,  287.  b. 
What  thall  be  iaid  a  g»od  ple^  in  bar  of  an  appeal 

o?  murder  or   felony,   and    wliftt  not,  287.  b. 

288.  a. 
Where  the  wife  (hall  have  an  appeal  of  the  death 

of  her  hu(band,  and  wh^re  nut,  SS.  b. 
Where  the  wlie  (hall  have  ho  appeal,  and  yet  (hall 

nof^e  endowed,  et  e  conterjo,  ibid. 
Where  the  heir  (hall  have  an  appeal  of  the  death  of 

\k\h  anceilor*  where  tbe  party  by  whom  lie  con- 

▼eveth  his  difioent  could  not  by  poflibjlity,  14.  a. 

S5lb. 
Within  what  time  it  ought  to  be  brought,  254.  b. 
Where  in  .an  appeal  the  parties  ought  to  roaintain 

the  combat  in   proper  perfoOj   o^herwife.  in   %- 

writ  of  right,  994.  b. 
Whcf)  to  be  brought  before  tbe  confiable  and  roar- 

ihal,  74. 

Appearanee.    Set  Default. 

Appellaati  who,  123.  b.  287.  b. 

Appendant  Parcel,  Incident.  Ste  Acquit- 
taU  Dii^refs,  Fealty,  Grants,  Mauor, 
prerogative. 


Appendant,  wkat,  and  wby  lb  called,  121.  K 
The  ditfvrence  between  Appendants  and  appuftr- 

nants,  121.  b. 
What  things  may  be  appendant  to  other«  and  what 

not,  49.  a    121,122.  b. 
Where  an  advowfon  at  one  turn  may  be  appCDdaiC. 

and  at  another  in  grois,  132.  a.  ' 
Where  a  remitter  to  the  principal  (b«ll  be  a  r«< 

milter  to  the  appeodimt,^  notwithdanding  fen- 

rnnce  by  the  difcontinuee,  349.  b.  363.  b. 
Where  a  remitter  fliaH  not  be  to  a  thiag  appca* 

dant   before    recontinoance    of    tbe   principd, 

S19.  b. 
How  they  pafs,  56.  ISl.  b.  305.  b. 
Where  a  thing  beuag  totAlly  diCappendaot,  nay  be 

appendant  again  by  a  grant  in  as  ample  manner, 

U\.  b.  I 

What  properly  faid  to  be  an  incident,  15.  b. 
Tlie  federal  forts  uf  incidents,  93.  a. 
What  fervices  incident  to  other,  69.  a. 
Rent  and  ferviccs  incident  to  the  rever6aii,  and 

(hail  pal's  by  grant  of  reverfion,  but  iioi  e  reaper^, 

151   b.  15ie.  a.  317.  a.  3JH.  a:  b. 
locideuts  to  the  blood  not  forfeitable  or  transferrable 

over,  99.  a. 

A pportion»  Apportionment.  5ar Damages, 
ExtinguiQimeut,  Hetit,  Revocatious 
AVarranty. 

What  and  whence  derived,  147.  b. 

Wheic  part  of  the  land  out  of  which,  8cc  comiag 
to  bands  of  a  grantee  of  a  rent-char|^,  tbe  rrot 
Ihall  be  apportioned,  and  where  no^  147.  b. 

149.  b.  150.  a. 

Where  a  rent-charge  may  be  apportioned  by  the 
a^t  of  the  parry,  and  where  doc,  148  a.  149.  b. 

150.  a. 

Where  by  the  eviAion  of  part  of  the  land,  tbe  rent 
iffuing  thereout  Ihall  be  apportioned,  and  where 
not,  148.  b. 

Where  by  purchafe  or  forrender  of  part  of  tbe 
land,  or  alieuatioo  of  part  of  the  re«<erfioo«  a 
lent-lervice  fhall  be  apportioned,  148.  a. 

Where  a  rent-charge  fhall  be  apportioDed,  albeit 
tbe  grantee  dairoeth  part  of  Ibe  land  oat  of 
which p  &c  tinder  the  grantor,  and  where  notv 

148.  b. 

Where  a  condition  may  be  apportioned,  and  wtee 
not,  215.  a. 

Where  notwithftanding  a  difeent  of  pott  of  dia 
land  to  a  commoner,  the  entire  common  (baB 
remain,   and    where    it   (ball  be    apportiooed* 

149.  a. 

By  purchafe  of  part  of  the  tenancy  hy  fht  lord, 
wlat  ler  vices  uall  be  apportioned*  and  what  aoV 
149.  a-b. 


ApprobatiQ, 


Qui4»  295.  b* 


Appropriation* 

Where  tbe  appropriation  of  a  ehareh  to^a 
religion  Ihall  be  moftaatn*  304^  a. 

Appurteoant.    Set  Appendant. 


TUB    STABXE, 


Ai«ha«fteoartiSR. 

How  divUed,  95. «. 

Argument* 

The  fererel  forts  of  argum^ntSi  snd^  whftt  ibikU  h^ 
laid  a  good  argument  or  proof  in  law,  11.  a.  b. 

Arms  and  Armory. 

Tfa«  eovrfe  of  difcent  of  arms,  and  how  it  diiFereth 
from  other  inheritance^,  27.  a.  140.  b. 

The  ann»  uf  England  and  France,  when  fiift  united* 
7,  a. 

IVben  the  Kings  of  EngUnd  began  firft  to  feal  their 
charters  with  a  feal  of  arns,  7.  a. 

Arraignment. 

The  fignification  and  derivation  of  the  word,  156.  a^ 

962.  b. 
To  arraign  an  Bflife,  what,  Und. 
Arraignment  of  a  prifuuer,  what,  263.  a« 

Array.    See  Challenge. 

The  fignification  and  derivation  of  the  word, 
156.  a. 

A  rrearages.  See  Acqui t.tancc,  Acceptance, 
Avowry,  Annuity,  Sidt.  32  H.  8.  c.  37. 

Where  an  acqaittance  for  rent  doe  tlie  laft  daj, 
Ihall  be  a  dil'charge  of  all  the  arrearages  iucnrrcd 
before,  236*  a. 

AfleU. 

What  ihall  be  faid  aflets  in  the  hands  of  an  erecn- 

tor  or  adminiflrator,  and  what  not,  41.  b.  113.  a. 

117.  a.  124.  a.  236.  a. 
What  fhall  be  faid  fufficient  aflets  to  make  a  lineal 

warranty  a  bar  tu  an  eftate-tail,  and  what  not, 

574.  b. 
Where  a  rent  extinA  Ihall  be  faid  afiets,374.  b. 
Where  an  advowfon^  ihall  be  aflets,  and  howra* 

loed,  ibid. 
A  feigniory  of  homage  or   fealty,  or  in  frankal- 

moigu,  no  aflets,  374.  b. 

Aflignment,  A(fign9.  See  Annuity,  Dower, 
Executor,  Stat.  32  H.  8.  c.  34.  War- 
ranty. 

Th«  derWation  of  the  word,  8.  b. 
The  federal  furts  of  aflisns,  i6id. 
Where  an  aflignee  fliail  take  an  adv«ptage  of  a 
con'ittio  I ,    and  where  not,  214.  b.  215.  a.  b. 
Where  an  affignee  (halt  rake  adyantage  of  a  cove- 

nant  real,  without  being  nained  in  the  deed; 

oiberwifiB  of  a  warranty,  J84w  b.  385.  a. 

Afljfe.    See  Difleifor,  Stat.  2R.2.e.  10. 

Attornment* 

The  derivntion  and  proper  fignfficatiMi  of  the  word, 

163.  b. 
The  feveral  aeeeptations  in  law  of  the  word  aflife, 

f6id.  154.  b.  155.  a.  b.  159.  b. 
The  fctctal  AMts  «f  wntt  trf  Afifb>  and  why  fo 

calJedi  155.  a^  159.  a.  b.  ^ 


Affife  of  noYet  diflUik^ittd  -whmm  Xb'CtMe&^  159.  V 
Where  an  aflife  in  comfinio  roaHtaCdt  lajr  at  the  «omr 

mon  law,  and  wher^  at  this  day,  154.  a.     Vidt-' 

Stat.  »  A.  2.  c.  10. 
What  Ihall  be  faid  a  good  plea  in  bar  of  ao  Mtt^ 

and  what  not,  228.  b.  229.  a.  265.  a.  b. 
Where  the  connfee  of  a  reverfion  by  fine  npoo  % 

leafe  for  years  being  difieifed,  (faaJl  have  an  aflUa 

before  attornment,  320.  a. 
Aflife  of  novel  difleifin  lies  againft  the  coadjntoi^ 

as  well  as  againft  the  tenant,  180.  b. 

Attainder.    See  Felony,  Treafon* 

Attainder,  ^lid,  294.  b.  39i).  b. 

The  feveral  forts  of  attainders,  390.  b. 

The   feveral   wriu  of  efcheat    upon    attaindert, 

390.  b. 
How  it  differs  from  conTi^tion,  390.  b. 
Attainder  commences  by  the  pronouncing  the  jodg* 

ment,  390.  b. 
Wliere  a  man  may  be  attainted  after  his  dealU» 

390.  b. 

By  difcent  of  the  crown  upon  a  perfon  attatnttd* 

the  attainder  eo  in/2«nie  void,  26.  a. 
The  difference  between  a  p«r(bn  attainted  and  con- 

viaed,  390.  b.  391.  a. 
What  a  felon  forfeits  by  convi£tion  before  attnu* 

der,  391.  a. 
Judgment  to  peine  ftrt  et  dur^  npon  refnfal  to  anfwer 

according  to  law,  or  faying  nothing,  no  attainder, 

391.  a. 

Where  the  defendant  in  any  appeal  waging  hattd^ 
is  flain,  he  Ihall  have  judgment  to  be  hanged^ 
590.  b. 

Where  attainder  in  the  admirals  conrt  (by  pro^ 
ceeding  according  to  the  civil  law)  for  piracy* 
murder,  &c.  upon  the  fea  fliall  work  no  corrap* 
lion  of  blood,  or  forfeitore  of  lands ;  otherwife  of 
an  attainder  before  commiffioners  by  the  ftatuta 
28  H.  8.     Vide  Stat,  28  H.  8.  cap.  15. 

Attainder  of  here(y,  or  in  a  prcmtmtre,  no  cormp- 
tion  of  blood,  391.  a.  8.  a. 

In  what  manner  and  degree  the  blood  is  iaid  to  ba 
corrupted  by  attainder,  391.  b. 

Where  a  perfon  attainted  hath  iflne,  and  after  par^ 
d(xn  hath  iflue,  the  youngeft  is  not  inheritable 
during  the  life  of  the  eldefi*  or  his  Iflfue^  8.  a. 

392.  a. 

Where  the  fons  of  a  perfon  attainted,  bom  befova 

the  attainder,  fliall  inherit  ea^'h  to  other  jTc^chs  of 

fons  bom  af^er  the  attainder,  8.  a. 
Attainder  of  treafon  or  felony  dilables  one  from 

bringing  any  action,  130.  a. 
■I  difables  one  from  being  heiri  8.  a.  pertatw 

'  how  it  aflr^  the  blood,  and  how  it  may 

be  rtrllored,  8.  a.  per  tot. 
What  tenant  in  tail  forfeits  by  attainder  of  feteny  42 

treafou,  392.  b. 

Attaint  5ee  Conufance,  Releafe,  S/of • 
23  H.  8.  C.3. 

The  derivation  of  the  word,  294.  lw» 

Where  fnch  writ  tietb,i/4rf. 

The  judgment  in  attaint,  294.  b.  • 

No  fup^rjtdeas  grantable  npon  an  attaint,  227.  bu 

A  releafe  of  all  adlons,  a  good  bar  in  attaisL 

289.  a. 
Ko  attaint  ficth  npon  a  Ttrdid  In  wAfie,  fkaU  jut. 


rttE-  TA  RLlE-r 


.  hff  ttfier  mqn^  of  oific^*  555.  b.  ' 
U'Here  it  iieth  upon  a  yerdiA  in  an  nffifff  355.  b.     . 
U*lK?re  aa  attaint  lieth  upon  a  verdict,  xvhcre  the 
« itnrflcs  «fre  joined  to  the  iuqucft  for  ttiai  of  the 

.  deed»and  wher(inot»6.  b. 

Attorney.    See  Livery,  Wogr.r  of  Law. 

the  figniftcation  of  the  worH,  51.  b. 

T|w  IcToral  kinds  of  atidn;c.V5,  ibid. 

iK'hnt  pcrf'MJs  mav  br  aitornc^s  in  the  King's  co^rty 

ai>d  \vi)iit  nor,  128.  a. 
llie  dillVntnce  bctwffn  nu  attorney  and  iircfponfulii 

m  KficitiTt  time?,  t'iS.  a. 
HVherc  an  ideot  or  Inmiick  ought  to  fuc  in  perfon^ 

and  not  tty  attovnry;^  \JSr>.  b. 
Wiu'/c  livery  of  foiGn  by  an  allorncy  fliall  be  good, 
•  und  yvhvn  one  ads  merclv  as  lucli,  lie  canoot 

thereby  prejudice  hia  own  intcrert,  52.  a. 

ikttornment.  5rt' Alien, Condition,  Infant, 
Notice,   Prerogative,    Pleadiog,    Quid 
Juris  clamat^  Per  qua  Servitia. 

The  fTelTnitron  of  an  attoroment.  309.  a* 

The  divifion  of  attornracnts,  509.  a. 

iittornmcnt,  whyrequifiie,  ifrW. . 

IVhat  ad  or  worda  ^all  amount  to  an  attornment, 

310.  ».  ^ 
IfVliere  it  oa^ltf  to  be  in  the  life  uf  the  parties,  and^ 

where  it  Ihali  be  good  to  the  hei^r,  3?9.  a.  b. 
^*  3l.'>.  a. 
In  what  convey«ncc.i  rcquifite  upon  pafliMg  a  re-r 

vf^rfum.  ^c.  at  iliis  day,  and  in  what  not, 309.  b. 
'  :i,ll.  h.  32i.  b. 
l\*liere  the  nicfne  grants  over  his  mefnalty,  and  the 

lord  pura:uo*int  rcloutl's    to  ihc  teninil,  attorn- 

mirut  by  tlic  tenant  al'trrflmll  lje  luthcicnl  to  pal's 

the  rent  lock  by  fiirplufage,  309.  b. 
\\  here  af»cr  a  grant  of  tl>u  reverlioii  of  two  ncrcSp 

the  IcfTor  levies  a   fine  of  one,  an  nttorninent 

after  to  the  grantee  (hall  pafs  the   other  acre, 
■  <509.  b. 
AVUcrc  an  attorniaent  for  part  of  the  rent  fhall  bo 

good  for  the  whcle,  369.  b.  314.  u.  b. 
VUecc  au  attornment  to  one  join»cnant  fliall   be 
'  goo<f  to  bQth.  and  one  dying,  an  attoronicnt  to 

tluB  furvivor  pood,  310.  a. 
/ttornmcnt  fo  him  in  the  remainder  after  the  death 

of  {H'iiutL'C  for  Ii(Vk  void,  310.  a. 
^  Where  nn  affent  in  the  ahfcMce  of  the  grantee  fliall 

be  a  fuflicient  altonnnt-nr,  310.  a. 
W  here  two  y^rants  are  made  of  the  fame  thing,  an 

«it(nrnment  of  tjie  fccood  fliallbe  a  Iruftration  of 

tlie  Crft,  310,  a. 
TTliere  ihe  enlarpement  or  alteration  of  the  parii- 

cular  effatf,  alter  ;;rant  of  the  reverfion,  fitall  be 

u  co'vutctMiaud  iif  the  attornment,  310.  a. 
triierc  a  frnie  gmiits  «  reverfion,  the  taking  qf  a 

hi^Ovitid  thaU  be  a  countermand  of  the  attorn- 

njrQi,  ,;10.  b. 
tifwhnt  pnrpofes  an  attornment  fliairbave  relatioo 

to  the  firft  grant)  and  to  what  not,  010.  b. 
V.  hrre  a  reverlioo  is  granted  to  a  man  and  a  fem^r 

by  a;>  atlornmenf  to  t'lcm  after  marriage,  they 

Vt^  c  no  moieties,  3J0.  «. 
"^.'K^re  thf  iutermarri.xue  of  ■  ferae  grantor  witb 

tfte  u*  ran  tec  fliail  be  a  ^ood  attornment  in  law^ 

Wiicre  an  attornmcittQ  ce^u^f  q^e  ufc  (balF  vcf;  tb9 


reverfion  in  th^  nmntee,  3tO.  '•#•  ' 
Where  an  ktt<»rnmeni  to  the  grantee  for  life  of  t 
reverHon  (liall  be  good  to  ail  in  tlie  rciniiuder, 
310.  a. 
Where  a  reverfion  19 granted  for  life,  and  after  fo 
(he  fame  grtiniee    lor  year««  ati  attorumcut  iw 
Vth  grants  void,  310.  b. 
Where  a  feigniory  is  granted  to  a  biftiop  ar.d  i  1 
heirs,  and  after  to  him  and  his  fuccefl'oi»,  adorn- 
ment to  botli  grants  void,  310.  h. 
Where  a  reverfion  is  granteii  of  Black  Mit,  •.* 
Whitt  Acre,  an  attoninient  to  the  grant  ik.ll  \r: 
.the  cftate    iu  lUe  grautix  upoa    bis  ik'Ctu-, 
310.  b. 
Wbcre  upon  tlie  feoffment  of  a  manor  iiotU  4.  '?' 
the  fervices    pafs   until  attormiACut  of  tbc  uc: 
tenants,  110.  b. 
Where  in  pleading  fucb  a  feoffinetit  the  attomra?:*. 

of  the  tenants  need  not  be  alled^^ed,  31Q  b. 
Wliere  iheteniuu  attorns  to  a  leal'c  tor  year*  of  i'- 
manor,  the  attornment  after  of  the  lefftc  tl».i!  f^ 
fufiicient  to  pafs  the  reverfion,  .'111.  a. 
Where  to  tbe  grant  of  a  fcignior^*,  &c.  thcat^r,- 
inent  only  of  the  ini mediate  tenant  in  ^::^  7 
requifite,  31 1.  a.  b.  312.  a.  h.  313.  b. 
\Yh9rc  to  the  gratit  of  a  rent  clMrge  o;  fi',5t,  -rd 
'  attornment  only  of  the  tenant  of  the  frc«.ii»l(i  i^- 

qiiifitc,  311.  b.  per  tut.  pag. 
Where  fuch  rent  is  granted  tor  life,  and  the  ten  ni 
'  nttnrnjs  tbe  attornment  after  of  the  ^antetr  i'k  I 

Uc  f«if]ieient  tu  pal*»  the  reverfion.  311  b. 
y^here  upon  grant  uf  fuch  r^nt  iffuuig  out  of  \^'<- 

*  reverfion,  the  attornment  only  of  hnu  m  ihc  ic- 
vcrfion  requifite,  311.  b. 

Where,  and  to  what  kind  of  it^heritancrs  crap'dr 
fittornment  is  requifite,  and  where,  auiitonb.>( 
not,  31^.  a. 

Where  au  AltorQimcjiit  tp  tlie  grantee  for  i>f'  ^^  * 
feigniory  (liall  be  good  to  him  in  i^be xrai«ju;ari 
to  difirain,  and  ^bere  not,315{.  b.  3^.  b. 

\yhere  tbc  acceptance  of  a  grapt  of  the  frisnivr 
by  the  baron  feifed  of  tenancy  in  the  right  oi  <  <^ 
wife,  iball  be  a  good  attornment,  to  bind  liic  %»<^ 
aOer  coverture,  313,  b. 

Where  a  feigniory  i*  granted  to  the  tenant  ind » 
firanger,  the  acceptance  of  ibe  tenant  (bsH  ^^ 
fiifficicnt  BttoruTucnt  to  cxiiuCit  his  muirtj,  u>> 
veil  the  other  in  the  grantee,  313.  a. 

Where  the  acceptance  of  a  grant  of  the  fei|[niorrt4 
tliewife  by  the  hnibaud  being  tenant,  fliaUbe* 
good  attornnirnt,  3f.i.*a. 

W'here  the  acceptance  of  a  grant  of  the  fergniorr 
by  a  leflee  for  liCc  of  the  tenancy  (ball  be  a  t^^ 
attornment  to  veil  the  feigniory  in  Ivm'^'V 
SI 3.  t.  b. 

Where,  in  '^  fcirf  facia$  y^pon  a  fine,  jiid^tpfo''* 
recover  part  of  the  fervJces  ihall  he  a  g«i«d  a^* 
tornment  in  law,  for  the  whole,  ol4.  h. 

Attornment  by  one  juinteuaut  good  lor  all,Sl4.  »• 
319.  a.  .       . 

W'here  a  man  deof  and  dumb  may  attwo}  jc^^J^ 

•  a  i}anrm7T;>o»  f)ieiftM,-3l.S.  H. 

Wiierc  upon  grant  of  revt-rfion,  tenant  brtt^'t' 
merchant,  6:c.  vr  exccntons   havmg  t.Si*  ^»' 
till  tbe  debts  be  paid,  (ball  be  cotuiicUcui  to  > 
torn,  315.  b. 

W'here  tcnams  ia  dower,  or  bv  the  courtcfy.  •''* 
alfi^nment  of  their  efiatcV  (JialV  oUa'«v  '** 
where  the  atturnoieut  wt  tbc  wBgnee  ^ » '^ 
ftfflicieat^^ie.  a»  •         -«_^ 


T.H  X  rr  A-B  t  & 


*S-n 


tVlaeie  tlie^ttormAent  tff  tn'Affigneie  of  the  par-^ 
ticalar  eftate  npon  condition  (biiJi   be  lufficicnt 

.  •  (o  pufi  the  rebellion.  316  a.        .        . 

Where  an  attornment  br  tenant  in  tail  iliall  be 
good,  and  where  he  Aall  be  compelled  to  lUtorti^ 
aud  where  hot,  316.  a.  b. 

"Where  the  aitamment  of  leffee  for  year^orhiiQ' 
in  the  remainder  for  lite  expectant,  fliall  be 
fafficient  to  paft  the  reverfion  in  fee*  316.  h. 

•  3X7.  a. 

Where  the  acceptance  of  a  leffee  for  life  of  a  con* 
..  iirmatieii  of  his  eft>tte,  the  remainder  over»  Oiall 
.   he   a  guod ,  attornment  to  veil  the  remainder, 

r>17.  a. 
"Wliere  hy  the  releafe  of  one  jotntemnt  to  his  c<Sm» 

pMHion,  he  fhall  diftrain  for  the  wtiolCj  and  Jiave 
'  an  adion  of  watte  agaiirft  the  ieflee  without  at? 

tomroent.  318.  a. 
"Where  the  re-entry  of  the  klTee  upon  the  feoffee 

of  hi»  leffor  (hall  be  a  eoud  attornment  to  fettle 

the  reverfion  in  the  feoifee,  318.  b. 
WhethtT  the  recovtry  iu  an  afCfe  by  the  leffee  for 

life  againft  i'ucli  feofiee  (hall  be  an  attornment^ 

quarr,  S19.  a. 
Where  a  reverfion  is  granted  for  life  upon  a  leafe 

for  life,  and   the  leffee  attorns,  and  the  leffor 

diffeifes  the  leff(>e,  and  m<uke  a  ffoflfbient,  the 

•  rcgrefs  of  the  leffee  ihall  be  no  attornment  of  the 
grantee  for  life.  519.  a. 

Where  a  feigniory  or  reverfion  is  granted  by  finer 
what  advantages  the  conufee  may  take  before 
attornment,  aud  what  not,  319.  b.  320.  a  end  b. 
per  tot.  peg. 

Where  by  a  general  attornment  wilhont  any  faring, 
the  tenant  for  life  fiiall  lofe  his  privilege,  and 
where  not,  3S0.  a.  b. 

Where  oi.e  that  claimeth  under  a  conufee  by  fine 

.  may  diftrain  or  mamtain  any  a^ion,  aibeft  no 
aUomment  made  to  the  conufee  or  him  th«t 
Imth  hi^  eftate,  and  where  not,  309.  b.  3S1.  a. 

.    and  b.  jter  tot.  pag. 

Where  the  devifec  of  a  reverfion  may  diflrain  or 
have  any  adion  without  attornment,  322.  a.  b. 

Where  an  attornment  upon  condition  (ball  be  gQod* 

.    and  where  not,  274.  b. 

Attornments  taken  away  by  4  &  5  Antui,  402.  a. 

Audita  Querela,    See  Executor,  Releafe. 

Where  for  matter  of  dilcharge  happening  iioce  the 
judgment,  the  party  (ball  have  au  audita  ^utrela 

'    before  eiecution,  290.  b. 

Ji  releafe  of  all  afliuns  perfonal,  a  good  bar  in  an 
audita  qutrtla^  289.  a. 

AvermeHt.    Set  Pleadings. 

Avrrment,  what.  362.  b. 

U'lie  feveral  kinds  of  averments,  362.  b. 

What  pleas  ought  to  be  averred,  and  whatnot. 

ibid.  303.  a. 
"Where  in  a  precipe  the  tenant  pleads  non-tenvre, 

br   difclttims,  the    demandant  notwithftimding 
.    may  aver  him  tenant^  and  wkere  not,  362.  b. 

^63.  a.    < 

Aumm9¥ 

"What  auRMf  Ui  97.  a. 


Avowry.    See  AceeptanCfe,  Aid,  Sua.  21 
*   if.8.  c.ip.    32  H.  8.  c.  37j, 

Th^  ferefal  fo'rroi  and  kinds  of  avowries  for  resfta 

and  fcrvtces,  296.  a.  b. 
Where  the  lord. ihall  be  cottopelled  to  avow  upon 

the  feoffee  or  grantee  of  hia  teojuii»  a^d  whq^v 

VfiU  2^^  b.  321.  1^- 
Vutice  t^  (he  lord  to  chanire  \\\%  avbwty  not  fq^ 

ficient  without  tender  of  his  arrearages,  269.  b. 
Where  the  lord  by  hw  avowry  upon  the  fe9ffee  of 

his  tenant  (li.all  lol'e  the  arrearages  incurred  ia 

the  time  ot'the  feoffor,  and  where  not,  269.  b. 
Where  the  tenant'  being  diffeiCed  (hall  compel  tflf 

l^d  to  avow   upon  him»  and  where  not,  268, 
•  ».  b. 
Where  the  avowry  i>f  the  donor  upon  his  own  do* 

nee  in  tail  (hall  be  good  notwithftanding  a  ^JS^ 

cominuancf*,  77.  a.  269.  a. 
Where  the  donor  in  tail,  having  but  one  re^rGoi^ 

Oiall  make  two  feveral  avowries  upon  his  donee» 

23.  a. 
"Where  the  lord  at  this  day  nay  avow  npon  fb^ 

lands  and  tenements  holden  without  naming  an/ 

pcrfon  in  certain,  262.  b. 

Authority,    ^re  Apportionment 

Where  the  performance  of  the  fuhllance  ihall  b* 
a  good  purfuit  of  an  authority,  aud  where  it 
ought  to  be  itnflly  purfued,  49.  b.  52.  a.  \k 
303.  b. 

Where  by  the  execution  of  the  authority  of  an- 
other concerning  lands,  a  man  (hall  prejudice  his 
own  intereft,  and  where  not,  52.  a. 

Where  a  man  may  do  h-fs  than  hi^  aitthority  war- 
rauts,  and  where  not,  5';.  a.  b.  258.  a.  25«>.  a. 

"Where  t)>e  death  of  the  party  fliall  be  a  coantcr- 
mand  of  his  licence  aud  authority,  and  whera 
not,  52  b. 

Where  an  authority  (hall  furvive,  and  where  n^ 
181.  b. 

Where  an  sinthority  is  given  to  three  or  foorjoiotl/ 
or  feverally,  the  a^.t  done  by  two  ihall  be  good* 
and  where  not,  181.  b. 

Where  a  man  doing  more  than  his  authority  war- 
rants,  it  Ihall  he  good  for  all ;  and  wlieie  gaod 
for  that  which  is  warranted,  and  void  for  the 
Jt%  258.  a. 

Aycl* 
Where  a  writ  of  ay  el  lies,  169.  a. 

BaiL 

Whence  dertred,  61.  b. 
How  ihey  are  bound,  265.  h. 

Bailiff.  See  Accompt,  Socage,  Stat  Magnm 
Charta,  cap.  :28. 

The  Ggnificatinn  and  derivation  of  the  word,  61.  k 

168.  b.  172.  a. 
The  office  and  dnty  of  a  bailiff,  62.  a.  168.  b. 
Where  and  for  what  things  a  baiiiff  chargeable  m 

an  accompt,  172.  a.  89. 
JBailiff  OutUttol  be  charged  M  Kttsfvr,  172.  a. 

ff^ilflifiltw 


*  f 
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BoiltataU 

Wktte  ttie  Mice  ib»il  fstisfyfortbe  goo^  fiolen 
or  ctthcrwiiie  ini£c«Tricd*  and  where  oot,  S9.  a. 

Bank. 

The  ^gMnoitfon  <*f  it#  71.  b. 
Iht  antiquity  of  the  coort  of  c^mnon  banir,  ibidi 
Thf'ttyle  ot  the  courts  of  the  ldDgVbcQ(ph,  and 
eemiuen^pleaj^  7|.  b. 

Bar.    Spc  Pleadings*     . 
The  fiKoifieation  of  the  ^otd*  372*  a. 

Bargain  and  Sale.    See  Attornment,  fte- 

fervation. 

What  eftate  the  hargaiiior  flmll  be  faid  to  have  in 

hun  beiore  inroUmentp  147.  b. 
To  trliat  purpofeft  a  bargain  and  fale  after  inrol- 

iBCut  ftiall  rekte  to  tlie  drft  delivery,  and  what 

not.  147.  b.  186.  a. 
Where  the  bargainee  of  a  feigniorj  or  reverfion 

Ihali  diftrain.  or  have  an  aa^a  of  wafie  bef^e 

sttorDucnt*  309.  b.  321.  b. 

Baron  and  Barony.    See  Biihop,  Chal- 
lenge. 

Bow  barons  ancrctitly  were  created,  and  how  a^ 

this  day,  9.  b:  16.  b. 
Tlie  firft  creatioT^  of  a  baron  by  patent,  9.  b. 
The  ef^Rto  and  livelihood  of  a  baron,  69. «.  83.  b. 
The  rehcf  of  a  baron,  69.  b.  23.  b. 
Where  a  man  cnlled  by  writ  dicth  before  be  fits  in 

parliaiMMit.  im>  baroii,  16.  b» 
Tire  form  of  fnch  writ,  tftid, 
UThp  of  baron,   &c.  or  no  baron,    how  triable, 

la  b. 
What  roonaftencs  and  biihopricks  in  England  were 

anid  ttrf  lirld  by  barooy,  79.  a. 
Where  a  barony  may  be  entailed,  20.  a. 

Baron  and  Feme.  See  Coverture,  Fine, 
Jointenants,  Marriagey  Partition,  R&- 
milter,  Ileiceit,  Stat.  32  H.  ^.  r.  37. 
Wafte,  \V«ger  of  Law. 

To  what  pnrpofes  bvon  and  feme  are  faid  to  be 

one  pcrfun  in  law,  ilS.  a.  187.  b. 
'What  things  of  the  wife  are  given  to  the  huKband 

by  the  niarriage,  and  what  not,  119.  170.  300. 

351.  a.  ptr  tet.  pag.  and  b. 
\Mirrc  t\\e  huiband  Ihail  have  the  chattels  real  of 

Iiik  wife,  and  where  not,  46.  b.  185.  b.  299.  b. 

300.  a.  351.  a. 
What  act  of  the  hu(band  ihall  be  a  di(^fitKui  or 

alteration  of  the  term  of  liis  wife,  and  what  not, 

46.  b.  351.  a. 
Where  upon  an  ezecntion  againft  the  bniband  the 

thcrift  (hall  fcU  llic  terra  of  the  wife,  351.  a. 
Where  the  charge  of  tlie  huibaud  upon  the  chattel 

Of  the  wi£e  Ihali  not  bind  the  wife  furviving, 

ibid. 
Where  the  hnfl>aiid  furviving  ihaU  ha^  the  chat- 
.  teU  of  his  wife  coiiliftiug  in  action,  and  where 

not,  351.  a.  b. 
Where  the  wife  jEod  lMr«h«in>ftaU  he  ^uad  b^ 


Ut%  and  1M 

344.  a. 

What,  and  bow  the  hnfltaod  may  convey  to  hi* 

wife,  lit.  b.  t3t.  b.  IAS.  per  M.  |m^.  497. 
What,  and  how  the  wife  may  convey  to  bet  hnf 

baud,  112.  a.  and  b. 
^What  aa.  and  when  the  wife  any  do  with  her 

httftand,  t32.  b.  35«.  b.  353.  a. 
Wben  tbeltnie  nmn  vondi  the  bnftand,  300.  n^ 
The  a  (Is  of  the  huiband  and  wife  ikiall  be  accoaate^ 

hi»,  MSi,  b.  356.  a.  b.  357.  a. 
By  what 'means  the  haihand  in  his  fife  may  paft 

an  ellate  iu  land«  to  the  wife,  nod  hy  whnt  not* 

112.  a. 
Where  a  fale  of  hindf  1^  the  wif^  to  the  bnteod 

ihall  be  good,  anil  where  not,  112.  a.  187.  b. 
WhoM  B  prate^on  ead  for  the  hdfa^d  ftall  be 

good  alfo  for  the.wife,  130.  b. 
Where  the  faaftand  may  he  «n  attorney  t»  delsver 

feifin  to  his  wife,  62.  a.  187.  b. 
Where  the  grant  of  acqnittal  to  thf  Jioiboad  oikI 

his  heir'lhaM  extet^d  to  the  wife  after  hb  death, 

241.  a.        '     ' 
Where*  the  laches  of  the  huftand  Qiall  ptejadice  his. 

wife,  and  where  not,  246.  a.  K 
Where  by  attainder  of  the  wife  the  lord  by  efeheat 

ii)all  outl  the  huftiand  belo're  ifl^ue,  351.  a. 
What  eftate  the  king  gauietb  by  attainder  of  the 

huiband  during  coverture,  ibid. 
Where  a  derife  by  tlie  huiband  to  the  wife  Ihalt 

be  good,  but  not  e  contra,  112.  a.  b. 

Bai:retor,    See  Warranty. 

The  derivation  of  the  word,  368.  h. 
llic  dct'cripiion  of  a  barretor,  368.  a« 

Bailardy^    See  Age,  Mortdancsefior,  Par- 
tition. 

The   etymology   of  the  word  (Baftard)    243.  b- 

244.  a. 
The  (everal  kind^  of  baftards,  244.  a. 
Bailard,  of  what  efteem  in  law,  3.  b.  125*. 
By  what  names  he  may  pnrchafe  lands,  and  what, 

not,  3.  b. 
Bafiard,  no  child  within  the  itatote  of  32  and  51 

H.8.    Of  Wilis,  78.  a.  123.  b. 
Ko  confideratioD  to  raife  aii  nfe,  125.  a. 
A  baAard  brother,  &c.   no  principal  challenge 

157.  a. 
lifue  bom  after  nine  months  tfr  forty  weeks  of  the 

huiband's  deceafe,  a  bailard,  123.  b. 
Where  the  iiVue  born  within  roarriaf  e  ihall  \ft  re^ 

putcd  a  baitardi  and  where  not,  241.  a.  40.  a. 
How  to  be  tried,  74.  a. 
In  what  law,  and  to  what  pnrpofes,  a  bafUrd-etgUB 

is  eileemed  a  vnUier,  245.  a. 
Where  the  dying  feifed  of  the  baCtard-eigne  with- 
out JMccruptton  ihall  bar  the  right  of  the  Hra(trr, 

243.  b.  244.  a.  b. 
WItere  fndi  dying  feifed  without  a  defceot  ftafi 

be  no  bar,  244.  a. 
Whatfeiiw  by  the  baftard  doting  life  4ha1I  be  fol^ 

iicient  to  bar  the  mulier,  and  what  not.  15^ «. 
Where  an  entry  by  the  bafiard,  aod  a  difcent  after 

the  death  of  the  toJief,  his  wife  being  pneciacat 

en/etnt,  ihall  bar  the  (on  born  after,  244.  a.         , 
W'here  the  baftard  dies,  bi»  wtfb  erfiTeiia,  the  carry 
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tof  ilie  Miiler  ihi^  bitir  tbe  iQ»e  bora  after, 

944.11. 
"Where  Che  difceot  lo-the  UTue  of  the  baftard  belbU 

entry  fl>tJl  bar  the  mtUier,  S44w  a. 
^'4«re  f«M>h  dying  feifed  of  the  baiUrd  (kali  b« 
.    an  infant  or  rame  covert  mulier,  ibid* 
Where  fuch  difoent  of  fervicc^i  reoti«  rev6rfion«  &c. 

fliall  bar  the  nMcr,  944.  a.    . 
Where  fucb  difoent  (ball  bind  the  inuficr  notwith- 

Aandiog  the  wife  of  tbo  baftard  be  endowed, 

«44.aw 
Where  fucb   difoent  upon  the  pfolbflion  of  the 

badard  iu  religion  ihall  be  a  like  bar,  S44«  a. 

S48.b. 
Where  th^  colWeral  beic  flwil  aa^U  be boMnd  by 
,    fach  difceut  aa  the  ntttficr,  t44.  a, 
Wliere  two  daughters,  a  baftard  and  wwitier,  eoter 

general ly,  upon  the  death  of  the  baftard,  her 
^     ifTue  iball  inherit  a  moiety,  244.  a.  d6&  a* 
Where  the  entry  and  dying  feifed  of  the  fdn  of  tbe 

baftard  (ball  bar  tlie  mutier,  244.  b. 
\11ie  entry  of  what  perfoni  ftiall  avoid  the  eftate  of 

the  baftard,  and  of  what  not»  245.  a. 
Where  the  agreement  of  the  muHer  to  the  entrjr  of 

a  fttanger  fliall  he  a  good  claim  to  avoid,  the 

eftate  of  the  baftard,  245.  a. 
What  mSt  ftiall  be  faid  an  intermption  of  the  pof* 
.    feffion  of  the  baftard,  and  what  not,  245*  b. 
Where  tbe  baftard  after  his  entry  fliall  be  vouched 

only  by  reafon  ef  tlie  warranty  of  hii  ancefloir> 

376,  b. 

Bedelk 

The  derivation  of  the  word,  2S5.  hi 
The  oath  aftd  ofice  of  bedeU,  i6id« 

BcHfrtkk 
The  ftyiifiration  of  it,  86.  a» 

Berewica  and  Betetcil* 
Yhe  ftcaning  of  Ae  wordi^  116.  a, 

Berquarium  feu  Bcrcaria* 
The  meamog  of  thofe  word^  5.  b. 

Biihop*    &e  Aid,  Confinnadon,  Corpo- 
ratiDD,  Ordinaiyk 

)low  alf  die  hiflioprics  in  England  and  Wales  are 

of  the  king's  foundation  and  patronage,  and 

held  by  bvony,  97.  a.  134^  a.  Mk  a. 
^The  number  of  them,  and  which  are  of  ancient 

eoitttnuanof^  «ad  which  of  later  foundaiioo, 

94wa. 
How  anciently  they  ^rore  donative,  and  by  what 

means  they  became  ele6Uve,  194.  a.  344.  a. 
Who  may  write  to  the  biflK>p  to  certify  bafiardy, 

malierty,  he.  and  who  not,  134.  a. 
Where,  and  as  to  what  a^s,  tbe  privattoA  ortranf» 

lation  of  a  bilhop  fliall  aoioQnt  to  a  death,  and 

Whore  and  as  to  what  not^  dS9.  a. 
When  he  did  or  Ad  not  pay  relief,  70.  b. 

Blood.   Se^  Attainder,  Heir,  Inheritance. 

The  feveral  bloods  which  a  man  b  faid  to  have  in 

him,  12.  a.  b.  14.  a. 
Who  fliall  be  faid  tfest  of  blood  as  to  (everal  put* 

pofe%  lOi  b»  ;per  (#t.  pi^' M.  b» 


What  blood  fl>all.be  fmd  more  worthy  thin  otlier, 
and  ftiail  inlierit  before  other,  12.  h,pitt$t,ptt^» 
•  14.  a.  ptr  tot.  pag» 

Bokelattd. 

What  it  is,  6.  a.  58.  a. 

Bona. 

What  the  word  ftgnifies,  118.  b*    - 
How  divided,  ibid, 

Bordarii  and  Sordinmni, 

Who  are  fiud  to  be  fo,  5.  b. 

Bqfcuu 
fluid,  and  what  pafleth  by  it,  4;  b* 

Bote. 

the  iigniftcntion  of  the  word*  127.  te 

Bavat4  Terrpti 

What  it  is,  5.  a.  .       \ 

Brigam 
Thamearnqg  of  it;  3.  b. 

Bntcra, 
Quid,  imde,  and  what  pafles  by  it,  5.  b.  5.  a* 

BurgagCi    5ee  Knights  Service  and  So* 

cage. 

the  etymology  of  the  word,  108.  b.  109.  a. 

The  defcription  of  a  tenure  in  burgage,  100.  h. 

109.  a. 
Of  what  perloa  foch  tenure  may  be,  109.  a. 

Burgebote. 

What  it  is,  109.  a.  127.  a. 

Burgh-£nglifti*    See  CbfbHu 

Bye  and  Byao* 
What  they  ate,  5.  b. 

Capacity.  See  Alien,  Attorney,  ChaU 
lenge,  Coverture,  Feoffment,  Infancy, 
Juror,  Office,  Purchafe,  Queen,  Socage. 

Miitvs,  furdm  et  cccus,  of  what  things  capable  in 

law,  and  of  what  not,  8.  a. 
What  perfons  capable  of  offices  of  ftate,  or  which 

concern  the  commofk  weal,  and  what  not,  107.  b. 

per  tOtm    POgm 

^  what  uiingi  a  monk  is  capable,  and  of  what 
not,  132.  b. 

Caflle.    See  Do^er,  Knights  Service. 

What  things  ihall  pa&  by  the  grant  of  a  caftJe,  5.  a. 
What  eaftle  may  be  built  by  a  fubject  and  whaCs. 

not,  ibid. 
What  eaftle  may  be  divided  in  a  partition  betweea 

jpnrMBer%  and  wbataot,  %69,  a. 

Cafticga^d, 


THE   t  AiSLE; 

CartlcsTiaid.    See  Koights  Service. 


Where  fuch  tenure  remains  thougji  the  cafik  U 
ruined«  85.  ». 

Cavfa  Matrimonii  pr^locutu     See  War- 

ranty. 

"Where  a  man  gfvei  land  to  a  woman,  cnufi,  ^e, 
though  he  roarry-her.  or  the  woman  tcfulV,  He 
ihall  retain  the  land  for  ever,  but  not  e  eonverfi. 

Where  th^p  feme  in  jtfeatliog  may  aver  fuch  gift  to 
be  eaufa  matrimonth  io-  wiOiout  flicwiug  a  dte J, 
ibid.  226.  a. 

Certainty.    See  Eftc»ppeT,  Pleading, 

Tliefeveralkind|^ofcerUinty,«a3.  A.  . 

Where  there  may  be  a  oecUiuty  in  an  incerUioty» 


96.  a. 


Certificate.    5ee  Trial. 


Cejat^il.    Se€  Age,  Sut.  Wejlm.  2.  c.  2 1 . 

Where  it  lieth  againft  the  heir  within  age»  380.  b. 
Where  the  tenant  holdeth  lands  in  feveral  coontiea 
by  one  fervice,  no  eeffitvU  iietb,l54>  a. 

Challenge.  See  Juror,  Stat.  2  //.  6.  e.  3t 
27  EL  c.  6.  IV.  2.  c.  38.  Artie,  fuper 
Ckart.c.9*    Trial,  Verdia. 

The  ftjmhcatftin    aiid   derivation  ^f  the   trord, 

155.  b. 

*rhe  fevera]  Ibrts  of  challenge*,  156.  a. 

What  (hall  be  faid  a  principal  caufe  of  chaUcngo 
to  the  array  of  the  panel,  and  what  not»  156.  a. 

Wbat  ihall  be  fuid  a  fufficieat  eballeugc  to  the  a)r- 
'ray  for  favour,  and  what  not,  156.  b. 

Wbeie  fucb  challenge  mii.v  be  made»  tlie  king  being 
party,and  where  nut,  156.  a. 

Where  the  party,,  iMiiwiihftanding  liis  challenge  to 
the  array  found  againft  him,  IhuU  have  his  chal- 
lenge to  the  polUj  156.  b. 

Challenge  to  the  poll*,  what,  and  t%t  feteral  kinds 
of  foch  challenges,  156.  a. 

Challenge  peremptory,  what,  where  admitted,  and 
what  numbec  the  party  might  challenge  at  the 
common  law,  and  what  at  tliif  day,  156-  b.        f 

The  feveral  forts  of  principal  challenges  Jo  the  polfs, 

156.  b. 
Vbere  a  peer  of  the  realm  ought  to  be  chalicuged, 

and  if  neither  party  will  cluilienge  him,  he  may 

chftlteuge  himrelf,  156.  b. 
What  (l)aU  be  (aid  a  good  challenge  for  want  of 

freehold,  and  what  nut,  156.  h.  157'.  a- 
Where   an  alien  or  villein  may  be  challenged* 

166.  b.  _  , 

What  perfon  may  be  challenged  for  an  infuificicnt 

liundredor,  and  what  not,  157.  a. 
ijVhat  Ihirir  be  faid  a  principal  challenge  to  the 

polls  by  caufe  of  alfedion*  and  what  not,  1^7. 

a*  b.  per  tot.  po^. 
Where  the  plainti^  may  alledge  a  principal  caufe 

of  challenge  to  the  array,  aitd  pniy  procefn  t«  the 

coroner*,  and  where  be  ought  lo  bare  a  ytcnire 

facias  to  the  iheriff,  157.  b. 
Inhere  in  oaUawry  of  trtrafon  iiTue  is  joined  upoii 

«  collateral  pointy  ^ct  the  party  may  have  i'pch 


dialknget,  atif  he  bid  Wo  arraigned  opoo  fbe 
crnne  itiell,  157.  b. 

What  I  rime  in  a  juror  fhall  be  a  prmcipal  caufe  ot 
challenge,  and  what  not,  6.  a.  158.  a. 

At  what  time  each  challenge  ought  to  be  taken,  «ni 
where  the  party  mull  (hew  the  caufe  of  his  chal- 
lenge prefeaity,  and  where  not.  158.  a.  b. 

How  and  oy  whom  challengen  (hall  be  tried,  and 
to  whom  procels  (hall  be  awarded,  158.  a.  b. 

Where  a  witae&  may  be  challenged,  and  where 

not,  6-  b. 

T\niere  a  mart  rohjr  be  ch^Fcnged  to  be  a  juror, 
that  cannot  be  challenged  to  be  a  witnels,  et  e 
coAcet/o,  6.b. 

Wherts  a  nobleman  being  arraigned  cannot  chal- 
lenge his  peers.  156.  b.  294.  a. 

Where  tlie  lour  kmghts  electors  of  the  grand  affife 
onglit  not  to  be  challenged;  f  94.  a- 

Where  and  at  wh;^  lime  the  jurors  in  a  writ  of 
right  may  be  challenged,  and  where  not»  t6id. 

Champerty    \Camb'tpartia\.    See  Mainte- 
nance. 

The  et3nnology  and  fignification  of  the  word, 
368.  b. 

Charge  and  Difcharge.  See  Abeianre, 
Annuity,  Baron  and  Fernet  Confirma- 
tion, Condition,  Forfeiture,  Heir,  Join- 
tenant,  Parfon,  Remitter,  Rent,  Refer- 
vationy  Tall* 

« 

Where,  and  hoir  tt  moveable  inheritance  in  lan4s 

may  be  charged,  343.  b. 
Where  a   charge  ihall  furtive,  and  wbcre  not, 

336.  b.  ,        ^^     , 

Where  the  eftateof  the  wife  ihall  be  bound  by  Uic 

charge  of  her  hafband,  and  where  not,  148.  b. 
Where  the 'acceptance  of  an  eftato  againft  common 

right  (hall  fubjeft  the  purty  to  chargei  accmiUg 

fmcc  his  title,  32.  b.  33.  a.  '273.  a. 
Where  tenant  in  twl  dificontinues  for  li€e,  and  after 

grants  a  rent-charge,  notwiihftanding  the  death 

of  the  difcontiuuec  the  charge  remains,  14i^  a« 

Charters.    See  Detinue,  Dower. ' 
Where  they  pafs  as  incidents  to  the  land*  where 
not,  6.  a. 

Chafe,    See  Foreft- 

Chattels,  See  B^ron  and  Ferae^  Executory 

Freehold. 

Tlie  fcvrral  forts  of  chattels,  113.  b. 

Where  they  (ball  defcend  or  go  in  fncceffion,  and 

where  not,  9.  a*  1$.  b,  46.  b.  lB5.i>.  388.  a. 
What  ch&ttels  arc  j^rantable  witbouc  deed,  and 

what  not,  85.  a.  ptr  tot.  pag. 
In  what  rcfpects  tenant  by  Aatute-mercbant,  iUpIct 

£cc.  laid  to  hate  a  freehold,  and  in  what  but« 

chattel,  and  why,  4^.  a.  43.  b. 
Where  A  freehold  may  be  limited  in  a  cbattd, 

14?.  b. 


Cbevagc. 

Wliat  pb^ageifr  140.  a. 


Gtj. 


f  H  fe   T  A  fei  t. 


tity.    &(?' Village. 


Tl»e  ^lefcrSption  of  d  city,  109.  b. 

¥ot  whit  porpof«j  eities  firit  inftituted,  109.  b. 
Hhc  iiuoiberot'  oiliettin  Kn^lund.  ibid. 

Every  city  a  village,  but  not  r  ctmverfh,  115.  b. 
.Ciiieeii  not  cupiiblc  of  the  piirfoniJimce  of  an  IjcT- 
uourabie  lervice,  107.  b. 

Claim.    See  Continual  Claim; 

Clergyk     See  Bi/hop,  Dean  and  Ghaptei-, 

Alonk. 

JThe  feveral  forts  of  ecclefiaftical  perfons,  93.  b. 
.Ybe   ftate  of  the  clergy  iu  £nt;tand   at  thiii  day, 

94.  a. 
iMow  clerg^'inen  auciently  eicelled  in  ibe  know- 

lodicc  of  the  con:mon  law,    and  the   names  of 

divers  that  had  principal  olfices  ol' judicaturfj 

304.  b. 

Colcberti, 
Who  are  To  called,  5.  b.  86.  a. 

Collufion.     See  Covin, 

Combe; 
Ivhai  It  is,  5.  b. 

Commote, 
What  a  commote  h,  5.  a. 

Commirtion. 

Where  a  commiflioner  to  examine  ivitnelTes  may 
be  challenged  to  be  a  juror  in  the  fame  caufe, 
add  where  not,  157.  b; 

Comition«    See  Appendaiit^    Apportion- 
ments 

Conimon,  whence  fo  called,  12«.  a, 

The  fevcral  kinds  of  commons,  I'it,  a. 

Where  by  purchafc  of  parcel  of  the  laudH  in  wbicb, 

bic.  tlic  whole  common  fhall  be  extinct,  and 

where  not,  122.  a. 
Where  a  dilTeifec  caimot  take  benefit  of  a  common 

appendant  before  recontinuancc  of  that  to  which* 

he.  fecia  of  aii  advowfon  appendant,  122.  b. 
iVefcription  to  have  folam  communiam,  and  to  ex- 

cJudf  the  owner,  void  ;  /ecus  to  hatefilam  veftw 

ram,  or  faftuTam^  122.  a.  165.  a. 
Where  the  lord  c\n\mi  ccfmmon  appendnnt  to  his 
^     manor,  the  efcheat  of  a  tenancy  is  no  increafer 

uf  the  commoHi  127.  a. 
Appendant   bcloag.s   of  common  right  to  arablo 

laud  for  bealU  of  ihe  plough,  122.  per  tot, 
Appurteuaiit,    for  what  heafts,    and  how  it  com- 

iuencc!»,  1 22.  a  per  tot. 
Pur  cauj'c  de  licirutge,  how  it  commences*  and  ft>r 

whatbealU,  l'i2.  a 
III  groft,  what,  and  UcTw  it  began,  122.  a. 
When  it  Ihall,  and  wUca  it  fliaii  not  he  cxtin- 

guiihed,  149.  «. 

ConclufioEt.    Set  Efloppel, 


Condition.  See  Accfeptance,  Apportion- 
ment, Affiguee,  Coverture,  Deeds,  D^ 
mand,  lufaut,  Stat.  32  H.S.,c.  34.  Teu- 
der  and  ilefulkh 

The  divifions  of  condhioiis,  201.  a.  h. 
The  defcription  ol"  a  condition  iu  deed,  201.  a. 
What  words  (hail  raalte  a  condition,  and  what  not, 
..2J0.  a.  b.  201.  a.  and  b. 
Where  the  caufe  of  a  grant  (hall  amount  to  a  con- 

.  dition,  and  where  not^  204.  a. 
Where  a  protifo  fliall  amount  to  acohdition,  ufere 

to  a  limitation,  and  where  to  a  coven«iiii.  2QJ  b. 

25/.  a.  ^ 

•What  wvrds  fliall  amount  to  a  condilion  in  cafe  of 

a  IcHle  for  jcars,  204.  a. 
Where  by  entry  for  a  condilion  broken  th«j  partift 

fliall  be  in  their  former  efiates  as  to  all  puruoft-s, 

and  where  not,  30.  b.  103.  a.  202.  a.  b.  21cj.  b,    * 
Where  upon  a  condition  of  reentry  for  not  pa/- 

ment  of  a  rent  and  retainer  until  fatisfaaion, 

the  proHls  alter  entry  fliall  be  accounted  a»  parcel 

of  the  fatisfiictioii,  and  where  not,  20J.  a. 
What  lUte  the  feoffor  gaiaeth  upon  fuch  re-entrv 

'203.  a,  '  ^' 

%>here,  notwithftanding  fiich  condilion  to  retain, 

.    the  feoffee  upon  tender  of  tlie  rent  may  oufi  ibt, 

feoffor,  202.  b.  203.  a. 
Where  a  condition   fubfequent  is  againft  law,  or 

inipoffible  at  firft,  or  becomcth  after  irapoflihte 

by  the  aCrt  of  God,  the  ellaie  of  the  feoffee  iludl 

be  abfolute,  206.  a.  b.  21^.  a. 
Where  the  condition  of  an  obligation  or  rccogni- 

zftiice,    6lc.  becoineth  iin}jofiibIe  by  the  act  of 

God,  ihe  obligation,  &c.  is  faved,  2d6.  a.     '  p 
WMiereilie  condition  of  a  bond  being  agaialtiaw, 

the  bond  ill'elf  Ihall   be  void*   and  where  not' 

206.  b. 

Where  a  ludn  fliall  never  take  advantage  of  ti  cob- 
ditioii  where  the  not  performance  cometh  by  his 
own  a6l  or  defaiih,  ^06.  b.  209.  a. 

Where  I  leufe  aud  releale  fliall  be  a  gooi  per- 
formance of  a  condition  to  make  a  teoffmeur 

207.  a.     \  .  • 

Where  an  aflignec  or  the  feoffee  himfelf  after  af- 
,     fignment,  may  tender  money  ui  performance  #f 

a  condition,  207.  b,  208.  a. 
Where  no  time   is   limited  for  performance  of  % 

conditioii,  where  the  party  fliall  have  time  d«« 

ri«g  his  life,  and  where  it  ought  to  be  performed 

in  convenient  time,  208.  a.  b.  per  tot,  pas.  219. 

a.  b. 
Where  a  condition  is  to  be  performed  to  a  flraoger, 

a  tender  and  refufal   fliall    give  the  feoffor  or 
.    obligee  a  title  of  entry  or  fortcitufc,  and  whem 

not,     T^iifc  tit. lender  and  Refufal. 
Where  a  condition  is  broken  for  not  payment  of  % 

rent,  the  bringing  of  an  aflife^  diflrefs,  or  a«. 

ceptauce  at  a  day  after  fliall  be-  a  eood  diluon- 

fiition,  211.  b.  ^    . 

Where  a  condition  fliall  he  faid  performed  albeit 

the  words  be  not  purfue^,and  where  not,  tlS.  a 

218.  a.  219.  b. 
.What  perfons  may  take  advantage  of  a  condilion. 

and  what  not.  214.  a.  b.  215.  a.  and  b.  379.  a. 
Where  the  heir  may  take  advanjage  of  a  condition 

irhich    his   anccfloi''  c^uld  ml  by  .polI.b»htv. 

$14  b.  .  ^    r        ,  jw 
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cflalB  tell      Bows 


tc  9ood  wiiboat  de«d,  116.  a. 

"WiMfe  BpOB  a  gmii  far  jean  conditinnaHy  to  kare 
iKplfaeleeiuUJbalaidto  beiatfae  paaiaebe- 
fere  perfbrvanee  of  tbe  cowditioiw  and  «hae 
not,  tl6.  bi  fir.  a.  and  b.  S18.  a. 

A  leafc  to  a  hhui  aad  a  weaaa*  apon  coodftwo 
windi  'of  tbem  hril  mmrry  tell  have  fee,  and 
tfacj  iotenBarry,  no  feetefl  accrae*  118.  a. 

Where  a  leale  u  made  with  coodiooa  to  bare  fee 
■pOD  pajmenc  of  maoer,  the  anaindcr  and  ex- 
ocodon  of  tbe  Mbr  before  the  daj  teU  bander 
the  accnier,  918.  a. 

fi^hefe  nolwitfifiaudiag  the  dereAing  of  the  free- 
bold  or  fee  by  conditioo  fubfeqoeni,  ibe  former 
Bteirft  of  the  party  tell  remam  in  tun,  and 
trbere  not,  218.  b. 

where  a  laau  nuiy  take  advantage  of  a  coDdhkm 
without  entry  or  claim,  and  where  not*  118.  a. 
h.  116.  b.  ItSr.  a.  379.  a. 

Where  a  condition  is  to  make  a  gift  in  frank- 
marriage  to  one  with  the  coiifin  of  the  feulfer,  a 
*giH  to  fajm  fur  life  tell  be  a  good  perfaffmaace» 
119.  b. 

Where  a  oonditioo  is  to  make  a  gift  in  frankalmoign 
to  a  layman,  a  gift  to  bim  for  life  tell  be  a  good 
performance,  119.  b.  ' 

Where  a  oooditiDo  is  to  make  a  leafe  for  life  to  a 
wonuo  witlioat  impeachmem  of  wafte*  a  leafe 
to  ber«  and  her  hotend  without  foch  claufe  teiJ 
be  a  good  performance,  119.  b.  ISO    a. 

Where  a  condition  to  infeoif  the  feoiRir  and  his 
heirs*  a  feoffment  to  the  heir  of  the  feofiur  to 
have  to  bim  and  his  heirs  fhall  be  no  perform- 
ance* ISO.  b. 

Where  a  feofiueat  is  made  npon  condition  of  re- 
/oofTmeot*  what  •&  \>j  the  feoflfee  tell  be  foid  a 
Kreach  of  fdch  condition*  and  what  not*  Hi.  a.  b. 
111.  a.  b. 

Where  the  feoffee  is  once  difabled*  no  pofibility 
after  can  enable  his  performance ;  fecut  of  a  dit- 
abitity  of  the  part  of  the  feolfor.  Hi.  b.  US.  a. 

Where  a  tenant  of  tfie'kiiig  by  licence  makes  a  fe- 
pfcent  opon  a.  condition  of  re-feofFment*  m  fe- 
ofAneot  to  bis  heir  aftet  his  death  fhall  be  no 
performance*  IH.  a.b. 

Wnere  an  adsowfon  is  granted  opon  contKtioo  of 
re-graat*  after  the  cboich  is  void*  is  no  per- 
fomance*  121.  b. 

Where  tbe  reftri£tion  of  alienation  by  the  condition 
of  a  gift  or  conveyance  fball  be  good*  and  ahere 
repugnanr,  129.  a.  per  M.  pag.  b. 

To  what  intent  a  condition  that  reftrains  the  donee 
in  tail  to  alien  fhall  be  good,  and  to  what  not* 
113.  b.  114.  a.  b.  879.  a. 

Where  a  condition  refiraining  an  infont*  baron  and 
feme,  or  an  ecclcfiafiical  corporation,  to  alien* 
fhall  be  good,  and  wbere  not,  114.  a. 

Where  a  condition  that  tenant  in  tail  may  alien  for 
the  benefit  of  his  ifiiie  ftall  be  good,  124.  b. 

Wbere  a  condition  to  enter  upon  the  alienation 
and  death  of  tenant  in  tail  without  ifTue,  fball 
he  a  good  prevention  of  a  difcontiauance,  124. 
b.  225.  H. 

Where  a  condition  coiififtcth  of  fereral  parts  in 
tlie  cunjan^ive*  disjunctive,  or  both,  how  it 
tell  be  conflrued,  and  when  faid  to  be  perform- 
ed, 185.  a. 


The  dcforiptioB  of  aessidiMa  in  k«.  188  k 
Whcir  mi  eaiiy  or  lemmj  by  icate  of  a  m^ 

ditjoa  in  law  teO  avoid  praceteift  charge^  md 

wliere  not,  233.  b.  234.  a. 
WhM  words  in  a  iaftwiU  tel  mdbe  •  osdbli^ 

that  cannot  in  a  <leed»  fl6,  hu 
Whmt  things  may  be   done   npoa  cMdioao,  md 

what  not*  274-  b. 
Where  and  what  af!es<  to  an  ad  may  be  spaa 

conditioov  and  what  not,  300.  h.  297.  a. 
Wbere  the  heir  tell  csitcr  for  a  conditioa  bnho, 

albca  no  right  an  the   land  defbcn^r  iOS.  a. 

336.  h. 
Where  opoo  a  gift,  te.  a  oondicion  is  fvferrH  to 

a  ftraoger,  the  donor  bimfelf  imil  take  sdro* 

t^e  of  it,  and  not  the  firsnger*  379.  a. 
Where  a  condition  maj  fiand  good  for  part,  smI  bt 

void  tor  other  part,  379.  a. 
Where  an  «tienatj'm  tell  extingaifb  a  cawlitiA 

or  power  oi  revocation,  and  where  not,  265.  ^ 

379.  a.  b.     ' 
Where  a  leafe  for  life  '»  made  with  condiiiM  t» 

have  fee  apou  alienation  of  tbe  reverftus,  nnoa 

alienation  by   fine  there  fhall  Im  no  sccrser, 

378.  b. 

Where  in  a  gift  in  tail  a  conditioQ  npon  slieostoa 
of  tbe  donee,  that  hb  cAale  fball  ccafc  aod  le- 
main  am,  fhall  be  void*  377,   k  S%  %  ^ 

379.  a. 

CoDfirmatioii.    See  Attornment,  Releaii. 

The  etymology  and  definitioa  of  a  ooBfirsHioCi 

295.  b. 
The  form  of  a  confirmation*  ikiA, 
The  feveral  kinds  of  confirmation^  19^  L 
What  tell  be  laid  guod  words  of  ooofirmatioVi  ml 

what  conveyance  fhall  amoont  to  a  confirsMtioDt 

and  whatnot,  SOL  b.  302.  a.  fer  UL  p«f. 
Where  the  fame  words  fhall  amoaat  to  a  fisst 

and  coofinaation  of  one  and   the  fame  tkisgi 

302.  a. 
Where  privity  is  reqoifile  in  a  oonirmalian,  sad 

where  not*  196L  a.  305.  h. 
Wbere  a  confirmation  to  tbe  lelTee  for  yean  of  > 

tenant  for  life  or  diffeifor  tell  he  ^od ',  [eta 

of  a  releafe*  296.  a.  b.  30a  a. 
Where  a  leai'c  is  made  to  begin  at  a  day  to  coBtt, 

a  cQn6nnation  to  tbe  IcfTee  before  the  dsj  M 

be  void*  196.  b. 
Where  a  confirmation  of  part  of  the  efble  fluU  be 

a  good  confirmation  of  tbe  whole*  and  wkctc 

oo^  for  that  part,  296.  b.  297.  a^ 
Where  a  confirmation  to  bim  in  the  reverfioo  ^' 

remainder  tell  ennre  to  the  particular  efiate  4 

pofTeifion,  but  not  c  amverfi,  297.  a.  b.  298.  a. 
Where  tenant  in  tail   hath  reverfien  in  fee  ^t; 

pedant*  a  confirmation  of  tbe  eftate  tail  ^ 

not  extend  to  tbe  rev^rfion,  297«  "^ 
Where  two  leafes  for  years  are  in  being,  drtcr- 

minable  upon  the  death  of  tenant  for  life*  ^^ 

he  in  the .  revvHipn  confirms  the  laft,  and  *^ 

confirms  the  firil  Icale*  by  death  Of  tcnaot  fe: 

life,  the  firft  fhall  determine*  and  the  Ia&  cia« 

tinue,  296.  a. 

Where  two  joioleuaiiti  be^  one  for  lilc*  sad  ^ 

0C!« 
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other  in  fee »  a  coniiiiiw|!oa  to  the  jointenant  in 
fee  for  his  life  fliall  extend  to  his  compaoiou.  and 
the  whole  fee  fimple  alfo,  297.  b. 

Where  one  diffeifor  by  the  coofirmation  of  his  dif* 
leilcc  flionid  hold  oat  his  coinpanion9  and  where 
not,  298.  a.  h. 

Where  a  confirmation  to  tenint  for  life  to  have 
his  eftate  to  him  and  his  heirs  ihall  make  no  en- 
lai^cmenty  otherwife  where  it  is  to  have  the 
land  to  him,  &c.  191.  b.  298.  a. 

Where  a  confirmation  to  the  huiband  and  wife 
feifed  in  the  right  of  his  wife  for  life,  (hall  enuro 
to  the  huiband  in-  remainder  for  his  hfe«  299. 
a.b. 

A  confirmation  to  a  baron  and  feme,  feifed  for  life 
in  right  of  the  feme*  to  have  to  them  and  their 
heirsi  how  it  Ihall  enure,  299.  b. 

A  confirmation  to  baroa  and  feme,  tenants  for  life 
by  fcvcral  moieties  to  have  to  them  and  their 
heirs,  how  it  ihall^ottre,  299.  b. 

A  confirmation  to  the  tenant  for  life  and  him  in  the 
remainder  for  life,  to  have  to  them  and  their 
heirs,  how  it  (hall  enure,  299.  b. 

"Where  after  a  gift  to  two  men  and  the  heirs  of 
their  bodies,  the  donor  confirms  to  them  and 
their  heirs,  bow  it  fliall  enure,  ibid. 

Where  a  confirmation  to  baron  and  feme  poflelTed 
of  a  term  fur  years  in  right  of  the  feme,  ihsU 
'  enure  to  them  for  their  lives  in  joiutenancy. 
SOO.  a. 

Where  the  re-entry  or  recovery  of  the  dilTciree 
ihail  not  avoid  the  charge  of  the  dllTeifor  or  his 
heir  aniioft  his  own  confirmation,  300.  a. 

Wliere  the  feofibr  by  entry  for  a  condition  broken, 
ihall  not  avoid  the  charge  of  the  feoffee  againlt 
his  own  confirmation,  3(X).  a.  301.  a. 

Where  the  licence  of  the  patron  and  ordinary  te 
the  parfon  tu  grant  a  rent  (hall  be  a  good  cenfir* 
nation  of  the  fame  grant,  300.  b. 

Where  the  confirmation  of  tlie  grant  of  a  parfon 
by  the  biihop  (ble  without  the  dean  and  chapter, 
Ihall  be  good,  and  where  nut,  300.  b.  329.  a. 

Where  the  grant  of  a  parfuu,  with  the  confirmation 
of  patron  and  ordinary,  fliali  bind  the  facceflbr 
daring  the  continuance  of  the  patron's  cfutc, 
SCO.  b. 

Where  the  grant  ef  a  parfon  confirmed  by  another 
parfon,  his  patron,  (hall  bind  only  during  his  life 
withoot  the  confirmation  of  the  patron  para« 
iDOttnt,  300.  b. 

Where  tenant  in  tail  being  patron,  confirms  and 
after  difcuntinnes,  the  grant  (hall  bind  during  the 
difcontinuance,  and  if  the  tail  be  barred,  for 
ever,  300.  b. 

Where  a  bifhop  having  two  chapters  makca  a 
grant,  the  confirmation  of  the  one  without  the 
other  fiiiall  not  bind  his  fuccelTor,  301.  a. 

Where  a  diffeifor  makes  a  churter  of  fcoiTiiienr,  and 
a  letter  of  attorney  tu  mi^ke  livery,  the  confir- 
mation of  tlie  dilTeilee  before  livery  i<«  void  ,Jecus 
of  fttch  charter  by  a  biihop,  and  confirmation  by 
tlie  dean  and  chapter,  or  of  the  grant  of  a  rever* 
fion  before  Attommeot,  3Q1.  a. 

Where  a  biihop  at  the  common  law  granted  land 
to  the  king,  the  cnufinpatioD  of  the  dean  and 
chapter  before  inroUmeiit  wig  good  to  bind  the 
fuccelTor,  albeit  the  confirmatiOu  waA  never  en- 
rolled, 301.  a.     . 

Wh^re  tfnant  for  Ufii  gs^ti  %  tuj^  in  fee ^  the  ^n* 


firmation  of  him  m  the  rererfion  ftall  male  th*. 

rent  good  for  ever,  301.  a. 
Where  the  leafe  of  tenant  for  life  and  him  in  the 

reverfion  ihall  be  faid  the  leafe  of  the  tenant  and- 

confirmation  of  him  in  the  reverfion,  and  where 

e  cottverfo,  45.  a. 
Where  the  grant  of  the  bargamor  and  hargainee 

before  inrotlment  (hall  be  faid  the  grant  of  the 

bargainor  and  confirmation  of  the  bargainee,  but 

i  ecnverfo  after  inroUment,  147.  h. 
^here  the  heir  of  the  difleifor  and  the  difieifee 

join  in  a  feoMueut,   it  (hall  be  con(lrued  the 

feoiTment  of  the  heir  and  confirms  (ion  of  the 

difieifee;  hut  f  cptuierfo,  if  the  difleifor  himfelt 

and  the  difieifee  bad  joined,  302.  b.     Kic/e  tit. 

Keofimeut.  ^ 

Where  a  tenure  nay  he  abridged  by  a  confirma* 

tiun ;  /ecus  of  a  common  or  rent-charge,  305.  a. 
Where  the  refervation  of  a  new  tenure  npon  a 

confirmation  to  the  tenant  fliall  be  void,  305.  a, 
*  306.  a. 
A  confirmation  or  releafe  by  the  lord  paramount 

to  the  tenant  te  hold  by  lefler  fcrvices  void« 

305.  b. 
Where  the  lord  relekfes  or  confirms  to  his  tenant 

in  chivalry  to  hold  by  knights  fervice  only  fo^ 

all  fervict's  and  demands,  y^t  ward,  marriage* 

fitc.  (hall  continue,  305.  b. 
Where  «  confirmation  to  an  abbot,  tenant  to  bold 

in  frankalraoigii,  (hall  be  good,  30$.  ^  b. 
Where  a  firangcr  felses  and  detains  a  villein,  a 

confirmation  lo  him  by  the  lord  void,'S06.  b. 
Where  a  confirmation  to  the  granree  for  hfe  of  ^ 

rent,  fliall  be  good  by  way  of  eul^rgemeut,  and 

where  nut,  308.  a. 
Where  a  confirmation  to  lefiee  for  life  of  his  efiate, 

the  remainder  over,  (ball  be  fuificieqt  to  pafs  the  • 

remainder,  317.  a. 

CoDiangumity. 

How  the  degrees  are  computed  by  the  comnoQa 
canon,  and  civil  Ut^w,  23  and  24  per  tot, 

Conftable.    Set  Marfhah 

The  feveral  acceptations  in  law  of  the  word,fS4.  b.' 

Continual  Claim.  See  Difcontinuance, 
Entry,  Fines,  Livery  of  Seifini  Remitter, 
Stat.  32  H,  8.  c.  33. 

The  deCcription  of  a  continual  claim,  and  whence 

fo  called,  250.  a.  b. 
Where  a  continual  claim  by  him  that  hath  right 

and  cannot  enter  (hull  avoid  a  difcent,  250.  b. 
Where  the  heir  (hall  take  benefit  of  a  continual 

claim  Diade  by  bis  ancctlor  to  avoid  a  difcent, 

and  where  not.  250.  b. 
Where  the  continual  claim  of  him  in  the  rcverfiod 

or  remainder  (hall  avuld  a  difcent,  in\he  alienee 

•f  tenant  for  life,  251.  a. 
Whore  the  claim  by  him  jn  the  remainder  fai;  life 

fliall  avail  him  in  the  reinaiuder  in  fee,  as  t^ 

the  avoidance  of  fuch  difceut,  and  where  not^ 

251.  a.  h.  252.  a. 
Where  the  furviving  jointenant  (hall  take  benefit 

of  a  continual  claim  made  by  his  oompaniupft 

.h  Whnt 
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Whew  and  to  what  purpofes  a  continaal  claiiD  (hall 

amount  tu  an  entry  and  feifin,  a.id  where  and 

to  what  not,  353.  b.  per  tot.  pag.  254.  a.  263.  a. 
Where  fuch  claim  out  of  the  view  of  the  land,  and 

where  within  the  view,  ihatt  be  fufficient,  and 

where  not,  254.  a.  b. 
l^ithin  what  time  a  continual  claim  ought  to  be 

made  at  the  commtm  law,  and  within  what  at 

this  day,  254.  b.  255.  a.  '256.  a. 
Whert  fuch  claim  at  the  common  law  (hall  avoid 

all  manner  of  diCcenta  happening  witliin  the  year 

and  day,  255.  b. 
Where  fuch  year  and  day  to  avoid  a  difcenC  (hall 

not  be  accounted  from  the  difci&n  but  from  the 

claim,  256. «. 
Where  the  continuance  of  pofieffion  afYer  every 

fuch  claim  (ball  be   «  difietfin,  for  which  the 

party  may  have  trefpafs,  or  a  forcible  entry  if  it 

oe  with  force,  256.  b.  257.  a. 
Where  fuch  claim  made  by  the  fervant  of  him  that 

right  hath  upon  his  commandment,  (hall  be  fu(fi- 

clent  to  avoid  a  difcent*  and  where  not,  257.  b. 

2^8.  a.  and  h.  259.  a. 
)¥herf  a  claim  of  goods  (hall  amoupt  to  a  feifure, 

and  where  not,  111.  b. 
Where  the  bringing  of  an  a^on  (ball  amount  tp  a 

claim,  263.  a.  145.  b. 
Where  the  butband  difcontinues  the  land  of  his 

wife  upon  condition,  by  the  entry  of  his  heir  for 

the  condition  broken,  the  (late  fliall  v(f(i  in  the 

wife  without  entry  or  claim,  202.  a.  336.  b. 

337.  a. 
Where  an  agreement  to  the  entry  of  a  (Iranger  in 

the  name  of  him  that  hath  right  within  the  five 

y  tars,  (hall  be  a  good  claim  to  avoid  a  fine,  245.  a. 

258.  a. 
Within  what  time  claim  ought  to  be  made  aAer 

judgment  in  a  writ  of  right  or  upon  a  fine  levied 

at  the  common  law,  254.  b.  S69.  a. 
Wonclaim  no  prejudice  to  au  infant  at  the  common 

law;  4»tberwife  to  a  feme  covert,  262.  b. 

CoDtradt. 

The  derivation  of  the  word,  47.  b. 

What  (hall  be  faid  a  fufilcient  contract  whereupon 

to   greiiud   an   action   of  debt,  and  what  not, 

162.  b. 

Conufans  of  Pleas.    See  Quare  Impediif 
Stat.  33  H.  8.  c.  3. 

Of  what  matters  the  ecclefiaftical  court  ought  to 
have  conufans,  and  of  wliat  not,  96.  a.  b. 

Cope. 

What  it  is,  4.  b.  5.b. 

C^opjbold  and  Copyholder.     See  Bailiff, 
Dower,  Steward,  Tenant  at  Will. 

The  fignification.of  ti)e  word  tupia,  57.  b. 
The^^cfcription  of  a  tenancy  by  copy,  57.  b.  58.  a. 
Copyholder  may  make  a  leale  for  one  year,  58*  a. 
IVIay  maintnin  an  rjedment,i6iif.  .    > 

Whence  fo  called,  60.  a. 
]-Iow  copyholders  in  ancient  times  were  called, 

58.  a.  61.  a.  62.  a. 
By  wiutt  tilings  a  copyhold  cuftom ought  to-be  fup* 


ported,  58.  b. 
What  things  may  be  granted  b^  copy,  and  wlat 

not,  58.  b. 
By  what  perfons  admittances  and  Tohinttry  gmli 

by  copy  ought  to  be  made,  and  by  what  ooi, 

58,  b. 
Where  a  grant  by  copy  (ball  be  good  by  ODC«b 

is  not  domin  lit  pro  temport,  58.  b. 
By  what  means  copyhold  land  or  right  m»j  be 

transferred  over,  and  by  what  not^  and  wbj  ik^ 

by  deed,  58.  b.  59.  a.  61.  b. 
Tlie  form  of  a  copyhold  furrender,  !i9.  a. 
Where  fuch  a  furrender  out  of  the  court  of  At 

lord  (hall  be  good,  and  where  not,  59.  a.  6Lb, 

ei.  a. 
What  adt,  &c.  by  the  tenant  (hall  be  (aid  a  Torio' 

ture  of  his  copyhold  eliate  and  what  mt,  59.  a. 

63.  a. 
To  what  puTpofe  the  lord  (hall  be  (aid  id  bj  the 

furrender  of  ha  copyhold  tenant,  and  ta  wtkat 

not,  59.  b. 
Where  the  tntereft  of  the  copyhold  eftate  ibill  be 

bound  by  the  (urrender,  and  the  admitisDce  of 

the  lord  fiiall  have  relation  unta  it,  59.  b.  11a. 
Where  the  efiate  oTcefim/  que  vft  (hall  enfoctbe  li- 
mitation in  the  furrender,  end  not  in  the  sdmit* 

tanceof  the  lord,  59.  b.  60.  b. 
Where  the  lord  (hall  be  compelled  to  raske  adnit- 

tance  according  to  the  furrender  to  him  vbicb 

was  dom'niuMpro  tempore  before,  59.  b. 
Where  a  cuftum  to  have  fines  of  copyhold  teointi 

upon  the  alteration  of  the  lord  or  tenant,  (bill be 

good,  and  where  not,  59.  b. 
Where   fines  incertain  are  onreafunahly  excAt^i 

the  copyholder  (hall  not  be  compelled  to  pty 

them,  59.  b.  60.  a. 
How  copyholders  (liall  implead,  and  be  imfkM, 

and  tiic  form  of  fuch  plaint,  60.  a. 
Wliere  a  copyhold  may  be  intaifed,  and  focb  intail 

alfo  docked  by  furrender,  60.  b. 
What  remedy  a  copyholder  hath  agaioft  hb  M 

fur  an  eje(£octtt  without  caufe,  60. b. 61.  ■•  ^i-^ 

63.  a. 
What  remedy  a  copvhold  tenant  hath  for  an  wro- 

tieous  recovery  in  the  court  of  tun  lord,  60.  a. 
llie  o(fice   and  duty  of  the  lord  of  a  copjboJd 

manor,  59.  h. 
Where  admittances  by  the  lord  out  of  tbecoortcr 

manor  (hall  be  good,  61.  b. 
Where  the  wife  ol^'  the  copyholder  (hall  be  eukrv- 

cd,  and  \»here  not,  33.  b. 
Tenants  by  the  verge,  why  fo  called,  and  ho*  tbej 

dififer  from  tenants  by  copy,  61.  a. 

Cornage, 

What  it  is,  106; 
Tenant  by  cornage  paid  no  c(cuage,  69. 

Corody.    See  Appendants. 

Where  a  hoofe  or  land  may  be  appeadaot  \» » 
corody,  49.  a. 

Corporation.    See  Homage,  Leafes. 

The  defcription  ef  a  corporation,  and  why  to  t»''— 

250.  a. 
The  divifion  of  corporations,  %  a.  S50.  a. 
How  many  feveral  ways  a  corporation  u«yc-^' 

mence  and  be  o(iabli(hcdy  350.  a. 
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What  oorpenitieQ  ibtll  takd  •  lee  fimple  withoat 
.  the  word  (facceflbn),  and  what  noc»  94^  b. 
WkcM  a  fok  ••rporatioo  (hall  take  a  fee  fimple 

witlio«t  tk«  word  (fii€ceflbn)«  and  where  not, 

9.  b.  94.  b. 
Where  the  priti leges  belonging  to  a  corporation  bj 

preferiptioki  IbaU  determine  by  the  change  of  the 

fame  corporation*  and  where  not,  102.  b. 
IVhere  by  the  diflblution  of  a  corporation  their 

1  ands  thall  revert  to  the   donor*  and  (hall  not 

eicheat,  13.  b.  v 

Wher«    and    what   corporation  may  maintain  a 

writ  of  righty  and  where  and  what  uut«  341.  b« 

per  M.  fog. 
Wlier«  a  difclaimer.  br  other  a6l  by  an  abbot,  hi- 

fliop,  &c.  Ihall  bmd  their  fucccflors,  and  where 

iiot>  103.  a. 
The  power  which  ecclefiaftical- corporations  had  to 

difpofe  of  thctr  laiidf,  &c.  at  the  cutuoioti  law, 

aiid   how  they  are  now   reftrsined  by  ftatutes, 

44.  a.  300.  b.  301.  a.  325.  b.  342.  a. 
What  leafes  at  this  day  are  qood  by  a  bifhop,  deaff, 

ahd  chapter,  &c.    and  what  uot»  44.  a.  and  b. 
,  34«.  a. 
Where,  and  what  corporation  may  do  and  receive 

homage,  and  •<  here  and  what  mtt,  65.  h.  66.  b. 

67.  a.  34t.  b. 
Where  a  grant  to  a  corporation  aggregate,  albeit 

the  head  of  the  corporation  be  wanting  at  the 

time  Ihail  be  good,  and  where  not*  264.  a. 

Corruption  of  Blood.   See  Attainder,  Heir, 

In  wlia|  manner  and  degree  the  blood  faid  to  be 

corrupted  by  attainder,  391.  b. 
By  what  means  the  blood  corrupted  by  attainder 

may  b«  retlorcd,  and  by  what  not»  8.  a.  391.  b. 

392.  a. 
Where  corruption  of  blood  in  the  fatlier  fliall  dif- 

able  the  iCae  to  inherit  to  his  mother,  12.  a. 
Where  comiptioB  of  blood  in  the  father  (hall  dif- 

able  the  fon  to  inherit  to  his  brother*  and  where 

not,  8.  a. 
Whero  cormption  of  blood  in  the  cldeft  Ton  (hall 

hinder  a  dt(cent  to  the  yoongcll,  13.  a.  392.  a. 
Judgment  to  be  hanged  by  martial  law  so  corrup- 
tion of  blood,  13.  n. 

Cofinage. 

Where,  and  by  whom  a  writ  of  cofinage  lietb, 

160.  a. 
Where  it  liethfor  a  rent  charge  or  feck,  ibid* 

Cods.     See  Damages. 

Cotterelli  and  Cottagium, 
The  meauingof  the  words,  55.  b.  w6. 

Covenant.    See  Payment,  Warranty. 

Where  an  affignee  (hall  lake  advantage  of  a  cove« 
nam,  without  being  named  in  the  deed,  and 
where  not,  384.  b.  385.  a. 

Where  a  man  (hall  be  bound  by  the  covenants  and 
oonditiooain  an  indenture,  albeit  he  never  fealed 
the  deed,  ^gfavhere  not,  2:W.  b.  231.  a. 

Where  a  covSK  in  deed  (hall  deftroy  the  core^ 
nant  in  law,  and  where  not,  384.  a. 

A  f%\mi$  oraU«^«»s  •ad  (:>i\h  bo  difi:baitt  of  & 


covenant  belbre  itbebrolen} /kwofaidftfir 

of  covenants,  t9t,  b. 
Where  upon  a  covenant  to  pay  money  at  fevenl 

dkys,  a(ter  the  6rlt  default  an  action  of  covenant 

lieth  i  otherwife  of  debt  upon   an  obligatni^ 

292.  b. 
How  to  plead  perfomaDce  of  covemnts,  309. 

Coverture.    See  Ballard,  Baron  and  Feme^ 
Bani(hment,  Forfeiture*  Infant*  ' 

The  fignification  of  the  word,  and  whence  f^called* 

112.  a. 
Where  a  feme  covert  may  be  a  pnrchaibrr  and 

where  the  eflate  (hall  be  faid  to  be  in  ber  before 

the  agreement  of  her  hu(baiid,  3.  a.  356k  b. 
Where  laches  (hall  be  adjudged  in  a  feme  covei^ 

and  where  not,  246.  b.  362.  a,  356.  b. 
Where  a  feme  covert  may  fuc  and  be  faed  withoal 

her  hulband,  132.  b.  133.  a.  ptr  tot.  pog» 
Where  the  breach  of  a  condition  in  law  (hall  be  • 

forfeiture  of  the  office  or  eftate  of  a  feme  covert« 

and  where  not,  233.  b. 
To  what  purpofes  a   procurement,  precedent,  or 

agreement  lab(equent  (hall  make  a  feme  coveit 

a  diCeifore(i(,  and  to  what  not,  357.  b. 
Ko  privilege  of  nonclaim  to  a  leme  covert  at  the 

common  law,  262.  b. 

Covin  and  Fraud.  See  Forfeiture^  Remit* 
ter,  Stat.  13  El,  c.  15.  ay  EL  c.  4. 
14  EL  c.  8.  21 H,  8.  c.  15.  Stat.ikferfo*, 
c.  6.    Wardfliip,  Warranty* 

The  defcriptioD  and  dent ation  of  the  word«  25ts» 

a.  b. 
Where  aifignment  of  dower  or  other  lawfal  aU 

compafied  by  covin»  fliall  be  avoided*  35.  a. 

357.  b. 
Where  npoa  a^oadition  of  payment  of  money,  a 

covinous  payment  in  (hew  (hall  be  no  perform* 

ance,  209.  b.^ 
Where  and  how  fraudulent  eooveyancesp  extOf> 

tioos,   &C.  (hall  be    avoided   at  (his  day,  and 

againft  what  perfuna  4hcy  (hall  bf  void*  ui4 

agamft  what  not,  3.  b. 
Where  a  recovery  by  covin  againfl  a  tenant  for  liie 

(hall  be  a  forfeiture  of  bis  eftate,  362.  a.  356.  a. 
Where  a  collateral  warranty  after  a  <iiy*ifin  bj 

covin  (kail  be  no  bar,  366.  b. 
Where  a  termor  for  yearly  guardian,  tenant  bj 

futute-merchant,  eUgit,  ^,  (hall  falfifjr  js  reco- 
very by  covin  bad  agaiaft  him  in  tlte  reverfio% 

and  where  not,  46.  a. 

Count.    See  Pleadings,  Writ. 

The  etymology  aAd   fignification   of  the   ivw^ 

17.  a. 
The  olfice  and  nature  of  a  count  17.  a.  903.  b. 
Where  the  count  varying  from  the  words  of  the 

writ  (ball  be  good,  aud  where  aot,  26.  b.  54-  bk 

$35^  b.  ^44.  a. 

Court.  See  Admiral,  Marfhal,  Parliament; 

The  definition  and  derivation  of  the  word,  58.  a. 
The  divers  kinds  of  inferior  courtly  and  the  Ibvetal 

judges  of  them,  ibid,  ^ 

Gottrt-Jttaron,  ^laa^  lb  called,  wh9  tbejudfe,  and 

b2  is 
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In  wtiftt  pltetf  fttch  ooart  ottght  to  be  Uoldeii,  and 
in  wbat  not,  58.  a.  260.  a. 
What  courts  are  of  record,  and  wbat  not,  Il7.  a» 

The  oBtiqaitj  and  jorifdiAion  of  the  courts  of 
kiog*t-beoch  and  oomroon-pJeas,  71.  b. 

The  county  cmirt*  toora  of  the  flieriff»  and  court* 
leet,  68.  a.  b. 

The  ecclefiaftical  court  and  itf  juriiaidian,  96.  a.  b* 
344.  a. 

What  the  court  ihall  judge  of,  58.  a. 

Court  of  record  it  the  kmg'a,  117.  b.  260.  a. 

—  of  record,  what  they  hold  plea  of,  260.  a. 

— *—  of  record,  bow  eroded,  260.  a. 

CuOh  Vita.  See  Quod  Ei  De/orceat^  Relceit^ 
Stat*  #'.  3.  c.  3. 

Where  npon  a  recovery  in  an  action  of  wafte 
againft  the  hulband  and  wife  by  default,  the  wiic 
iholl  have  a  cat  (n  tltd,  355.  b. 

Curtefy  of  England.     See   Attornment, 
M'ftft*,  Warranty. 

The  defcription  of  a  tenant  by  the  curtefy  of  £ng- 

lead,  and  why  fbcaHed,  29.  a.  30.  a. 
Of  what  things  the  hnlband  fliall  be  tenant  by  the 

curtefy,  and  of  what  not,  29.  a.  b.  30.  b. 
Of  what  efVete  of  the  wife  the  huiband  (hall  be 

tenant  by  the  cnrtely,  and  what  not,  29.  b. 
X)i  what  feifin  of  the  wife  the  hufband  (hall  be 

tenant  by  the  curtefy,  and  of  what  not,  29.  a. 

40.  a. 
Where  tfft  htiflmad  (hall  be  tenant  by  the  curtefy 

of  an  eftate  in  fufpcncc,and  where  not,  29.  b. 
Where  a  feifin  fhali  be  fufiictent  to  make  a  tenancy 

hy  the  cartefy,  that  (hall  utA  make  a  pojfegu 

fratris,  15.  b. 
1I\  here  the  hu(bBnd  (hall  be  tenant  by  the  curtefy 

of  a  feifin  of  his  wHe  had  by  intrufiou  upon  the 

king,  50.  b. 
What  time  of  haring  iflue  fufiicient  to  entrtle  the 

huiband  to  be  tenant  by  the  curtefy,  and  \%-littt 

not,  29.  b.  ao.  a. 
What  manner  of  iiTue  fufficient  to  entitle  him,  an4 

what  not,  29.  b. 
Where  the  huiband  (hall  be  tenant  by  the  curtefy 

without  having  HToe,  30.  a. 
Where  the  huiband  (ball  be  tenant  br  the  certcCy 

of  an  eftate  of  the  wife  determined,  and  where 

not,  SO.  a. 

What  things  uocelFary  to  a  tenancy  by  the  curtefy, 

ou.  a. 
To  what  purpofes  the  cftale  of  the  huiband  aOer 

i0*ao  is  refpoAed  during  the  Irfe  of  the  %vitc,  30.a. 

77.  a,  124.  b. 
Where  the  huiband  after  the  death  of  the  wife  can- 
not waive  hisefute  by  the  curtefy,  and  claim  by 

derifc,  30.  a. 
W'liere  the  crying  of  tlie  child  is  not  ncceffary  to 

entitle  the  hnlband  bv  tl>e  curtefy,  SO.  a. 
Where  the  hulbaad  Ihall  be  tenant  by  the  curtefy, 

albeit  the  iflVie  cannot  by  poiiibiUty  inherit,  and 

vhere  not,  29.  a.  40.  a. 
.In  what  cafes  a  nan  by  baling  iffbe  (haM  be  tenant 

by  the  curtefy  where  a  woman  (ball  nc^  be  cn« 

dowed,  30.  a.  b. 
Whea  and  why  the  hdbaad  (ball  be  leoast  by  the 


curtefy  of  a  cafile,  of  which  the  wife  is  not' 
dowable,  30.  b. 
Where  a  feoifment  npcm  condition  ihall  be  extiod 
to  a  tenant  by  the  curtefy, 
entry  for  condition  broken,  30.  b. 

Cuftoms.    See  De vife.  Gavelkind,  Preferip- 
tion,  Relief^  Surrender,  Wardlbip. 

The  deriration  and  feveral  acceptations  in  law  of 

the  word  (conjUetudo)  58.  b. 
Wbat  things  necelTary  to  tbc  efence  of  a  cofioia, 

110.  b.  113.  b. 
llie  dlAereuce  between  a  cndoin  and  a  pcclrnp> 

tion,  113.  h. 
In  what  places  a  cuftom  may   be  alledged,  and 

what  culbims  may  he  alledged  in  opland  towai^ 

and  what  in  boroughs,  33.  b.  llO.  b. 
Why  they  may  alter  the  common  law,  113.  a. 
Cultonis  agaiull  realbn  void,  59.  b.  69.  a.  140.  a. 

141.  a. 
Where  a  cuftom  witliia  a  manor  to  have  a  fine  of 

every  tenant  for  marrying  of  his  daughter  with« 

out  the  lord*8  licchce,  0jall  be  good,  and  where 

■ot,  139.  b.  140.  ». 
In  what  cuftoms  a  prefcription  ought  to  be  aUrdged, 

•and  ill  what  not,  175.  b. 
Cuftom  of  Borough  finglilh,  what»110.b.  240.  b. 
Cuftom  that  the  youiigcft  Ion  ftiall  inherit  it  he  he 

not  of  the  half  blood,  goOd,  140.  b. 
Cultom  that  the  eJdcll  daughter  or  Jifter  only  (hail 

inherit,  mtoi,  ibid* 
Ufagc,  and  not  ufage,  a  good  argument  in  law  for 

proof  or  difpruof  of  any  matter,  81«  a.  b. 

Damages*  5ff  A  bettors,  Averment,  Dower, 
Qnare  Impedit,  Stat.  8  H.  6.  c.  9.  of 
Gluce^er,  c.  i.  Wafte. 

The  proper  fignificatioo  of  the  word^  257.  a. 
Where  upon  a  joint  adion  and  recovery  by  paice* 
ucrs,  damages  fliali  enure  to  theia  in  ieveraltv. 
.198.  a.     • 

WhrN'  upon  a  recovery  in  wafte  by  the  aont  and 
niece,  lor  wafte  done  in  the  life  of  the  oilier 

.     filler,  the  aunt  only  ft»all  recowr  damages,  Mtt. 

Where  upon  a  re  povcry  in  wafte  by  tlio  tenant  for 
life  and  him  in  the  revorfiou,  Iic'iii  the  reverfioa 
only  Ihall  recover  damages,  42.  a. 

Where  in  an  aaion  of  trefpaf^  damagas  ihall  be  re- 
covered far  the  entry  only,  and  where  foe  all 
mean  ace  u  pa  tion,  257.  a. 

Where  in  a  writ  of  eiAry  upon  the  ftat,  A.  2.  da- 
mages  only  Ihall  be  rrcorercd  for  the  entry,  and 
not  for  the  mean  profits,  257.  a. 

Where  upon  a  fcotfmeut  by  a  difleifor  to  divers 
perfons,  the  furvivor  tu>t  agreeing  to  the  I'eoS* 
mcnt  ftiall  be  excafed  of  damages  in  a  witt  of 
entry.  269.  b. 

Where  the  pliiintiffitaay  releafe  damages,  and  havo 
jutigment  of  the  principal,  355;  b. 

Day.    See  Debt,  PajTnent,  Time. 

The  legal  acceptation  of  the  word,  134.  k 
The  common  days  between  fummons  in  real  ac- 
tions, and  the  return,  tfrid. 
The  days  anciently  allotted  to  felons  in  trial  of  life 
to  maU  their  defvnce^  and  the  coutle  of  pro- 

cccdiz^ 
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cecding  in  the  Ling*s  bench  opon  indlflnient  at 
this  day,  ibid, 
Vr!iat  are  faid  dia  fpecialts,  and  what  dies  gratiet 

134.  b.  155.  a. 

Ill  what  cafes  fuch  day^  are  graotedj  and  in  what 

not,  ibid. 
To  what  purpofe  the  day  of  njjH  pritu  and  the  day 

in  bank  arc  faid  all  oue«  135.  a. 
What  are  faid  diesjuridici,  and  diet  ucn  Juridici» 

135.  a, 

Wliat  diet  urtificiaUst  and  die*  naturalet,  1S5.  a. 
Al  what  time  foreign  nations  begin  to  account  tlte 

day,  135.  a. 
What  ihall  be  faid  a  year,  half  a  year,  a  quarter  of 

«  year,  and  what  a  month,  in  legal  computation, 

135.  b. 
Wliere  the  commoo  law  gave  the  difleifee  a  year 

.ami  a  day  after  his  claim  to  enter,  the  day  of  his 

•laim  (hall  be  taken  iuclufively,  355.  a. 
W' here  in  a  protection  of  profetture,  for  one  year, 

the  day  of  the  Ufte  fliall  be  taken  molttiively^ 
.      130,  b. 
An  advice  to  ftudents  in  fpending  the  day,  64.  b. 

Dean  and  Chapter.     See  Bifliop,  Clergy, 

Corporation. 

The  etymology  of  the  word  dean.  95.  a. 

The  manner  how  deans  come  in  and  are  inftalied 

at  this  day,  and  how  formerly >  95.  a. 
Chapter  what,  and  the  fcveral  forts  of  chapteti,  ibid. 

Debt.    See  Acceptance,  Attornment,  Con- 
tra6l,  Execution,  Infant. 

Where  anadion  of  debt  heth  for  rent,  and  where 

iioi,  47.  a.  b.  57. 
.What  (hail  be  faid  a  good  plea  in  debt  for  rant, 

47.  b. 
Where  afiA^ionof  debt  for  relief,  efcuagc,  £(f. 

and  where  not,  47.  h.  83.  a.  / 

.  What  fltail  fjti  a  fufficivni  contra6^t  whereupon  ta 

ground  an  action  oi'  dubt,  and  what  nui ,  16*2»  b. 
Where  upon  {uiyuient  of  money  at  fev<'rai  days  an 

a^ion  of  debt  lieth  not  before  the  lalt  day  be  paft, 

47.  b.  292.  b. 
Where  it  lies  on  a  judgment,  251.  b. 
Where  the  executors  ihall  have  an  a^on  of  debt 

for  the  arrearaeek  ^f  rent,   which  the  teftator 

hi#felf  could  not,  146.  h. 
Where  an  a^ion  of  debt  Iteth  againft  an  infant  . 

upon  a  contra^,  and  where  nut.  172.  a. 
Whore  h^'  a  releafe  of  all  debts  an  execution  fliall 

be  difcbarged,  76.  a. 

Decies  tantum^ 

Where  it  lies,  369.  a.  ^ 

Deeds.  See  Charters,  Chattels,  Defeafance, 
Dower,  EAoppel,  Exchange,  Habendum^ 
InroUment*  Lavery,  Obligation^  Parti- 
tion. 

A  deed,  what,  and  what  things  incident  thereunto^ 

45.  b.  171.  b. 
The  divers  kinds  of  4eeds,  S.5.  b.  36.  a. 
The  fercral  parts  of  a  deed,  and  the  nature  and 
.    Qjfbfc  of  each  part,  6.  a.  it9,  a.  b. 


Where  a  deed  (hall  be  geo4,  albeSt  the  formal  and 

•rderly  parts  thereof  be  wanting,  7.  a. 
The  difference  between  a  deed  and  a  charter,  9.  a. 
What  fliall  be  faid  a  good  delivery  of  a  deed,  and 

wliat  not,  36.  a.  49.  b.  . 
Where  a  deed  fliall  receive  trial  per  puii,  aind  where 

by  the  court,  35.  b. 
Divers  rules  concerning  the  conltni^^op  of  deed^ 

36.  a. 
The  antiquity  of  feeling  deeds  iind  charters,  7.  a. 
How  the  dates  of  deeds  were  anciently  omitted,  6.a. 
Where  every  deed  ought  to  be  in  parehment  or 

paper,  35.  b.  17].  b.  229.  a. 
Where  a  letter  of  attemey  may  be  oo&tained  within 

a  deed  of  feoffment,  and  where  not,  52.  b. 
What  inheritances  ihall  pals    without  deed,   and 

whatnot,  121.  b.  ' 

Where  and  why  a  deed  being  pleaded  ought  to  be 

fliewed  in  court,  35.  b.  121.  b.  225.  a.  b. 
What  manner  of  deed  is  pleadable  in  court,  and 

whatnot,  225. b. 
Where  a  ftranger  to  a  deedniajr  take  benefit  there- 
by, without  ibewtng  the  fame  in  court,  and  whete 

nut,  267.  b.  3 J  7.  b. 
Where  and  by  what  perfons  a  condition  may  be 

pleaded  without  (hewing  a  deed  in  eonrt,  and 

where  and  by  what  perfiras  not,  225»  a.  b.  226.  L 

S9S.  a. 
Where  the  deed  of  condition  onght  to  be  fhewed* 

albeit  the  oondtijicm  be  exeouted^  and  where  httU 

226.  a.  227.  b.  228.  b. 
^'here  a  deed  remaining  in  one  court  may  be  plead* 

ed  in  another  court  without  fliewing  torth,  ;)&  b. 
Where  a  deed  Ihewed  in  court  0mU  be  faid  to  re* 

iiiiiiu  in  the  cuftody  of  the  court,  and  where  in 

the  cuftody  of  the  party,  231.  b. 
A  deed-poU,  what,  and  whenoe  focalled*  229^  «• 
Where  oneperfon  may  take  advantage  of  a  deed* 

poll  made  to  anotbera  and  how,  ist,  a.  b.  232» 

a.  b. 
Tlie  defcriptioR  of  au  indenture,  and  bywhat  naroet 

it  was  called  -anciently,  and  by  what  at  tliis  day, 

229.  a.  145.  b. 
Where  a  deed  beginning  Hac  indemtura,  and  with* 

out  any  a^ual  indenting,  fliall  be  no  indenture  ; 

^cf(s  if  the  parchment  or  paper  be  indented, 

ihougW  there  be  no  fuch  words,  143.  b.  229.  a. 
The  feveral  kinds  of  indeiUurcs»  and  the  forms  of 

tlieia,  22i^.  b.  23(X  «.. 
Whete  uiMin  a  gift  in  tail  by  indenture,,  the  pari  of 

the  donee  after  his  death  without  iffue,  fliall  be- 
long to  the  donor,  229.  a. 
Where  an  indentnre  fliall  be  (aid  the  deed  of  the 

feoffee*  albeit  no  mention  be  made  of  putting  his 

feai  to  the  deed,  and  where  not,  250.  b. 
.Where  a  man  (hall take  and  be  bound  ay  an  indent 

ture,  albeit  he  never  fealed  the  deed^  and  ^here 

not,  230.  b.  831.  K 

Default.    See  Difceit,  N(»nfuit»  Quod  Ei 
Vrforceatf  Reiraxity  Recovery. 

The  legal  acceptation  of  the  word,  259«  b. 

The  feveral  caufea  allowed  by  the  law  for  Curing  % 

de(«4ilt,  259.  b. 
Where  flckneft  fliall  be  no  canie  to  bve  a  default, 

ibid. 
IfiThere  judgment  final  fliall  be  given  in  a  writ  of 

ri^t  upon  deiault  of  the  laiaDt»  295.  b. 

h^  Defealanee. 
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Dt&a&Dce*    See  Deeds,  EaLecution. 

Th#  derivation  of  the  word,  ff36.  b. 

Where  and  what  inheritances  may  be  defeated  1^ 

indentoret  of  defeafaace,  and  where  and  what 

noC«  236.  b.  £37.  a. 

Defence. 

What,  and  the  derivation  of  it»  127.  b. 

When  to  be  ufed,  lt7>  b. 

Pivided,  ibid* 

How  to  be  made,  ibid. 

Deforcement    See  Abatement. 
The  iigniBcation  and  derivation  of  the  word,  931.  b. 

Degrees.    See  Frankmarriage. 

Cradus  unde  dicitur,  24.  a. 

<nie  Ceverai  fiorts  of  degree!  in  a  writ  of  entry, 

23S.  b. 
What  eCtate  or  change  (ball  make  a  degree  to  haviB 

a  writ  of  entry  in  the|i€r,  and  what  not,  239.  a. 

318.  a. 
Where  albeit  the  degrees  be  once  pail*  the  writ 

may  be  bruught  within  the  degrees  again,  239.  a. 
Where  two  eftates  ihall  make  but  oae  degree  in  a 

writ  of  entry,  ibid,        « 

Demimd.    See  Releafe,  Requefl. 

The  feveral  kinds  of  demands,  291.  b. 

At  what  pif  cc  and  tirpi  a  drmand  of  a  rent  to  en- 
ter for  a  condition  broken,  or  to  have  an  aiUfe, 
onght  to  be  made,  and  at  what  not,  144.  a. 
153.  a.  b.  201.  b.  202.  a. 

Where  a  diftreCs  is  granted  opon  not  payment  and 
demand,  yet  the  grantee  may  diftrain  after  the 
day  of  payment,  without  any  demand,  144.  a. 
S02.  a. 

Demurrer.     See  Statute   27  EL  ^  Sf  s 

Annct. 

X  ]>enarTer  what,  and  whence  derived,  71.  b. 
The  fbroi  of  a  deraorrer,  71.  b. 
The  feveral  kinds  of  demurrers,  7f. «. 
What  tilings  are   admitted   by  a  demarrer,   and 

what  not,  72.  a. 
Where  there  is  a  demarrer  for  part,  and  iflue  Yor 

other  part,    whiph  ihall  be  firft  tried*  7*t,  a. 

126.  b. 
The  courfe  of  the  proceeding  of  the  judges  npon  a 

demurrer,  74.  a. 
Where  the  party  ihall  alledge  fpecial  matter,  and 

conclude  with  a  demurrer,  72.  a. 
Where  a  demnrrer  may  be  upon  aid-prier,  receipt, 

voucher,  wager  of  law,  Uc  72.  a. 
Where  the  party  (hall  be  compelled  to  join  in  de- 
murrer, and  where  not,  72.  a. 

Dene,  Denne. 
The  meaning  of  the  words,  4.  b.  5.b. 

Denizen.    See  Alien,  Ligeance. 

The  etymology  of  the  word,  129.  a. 

,Tlie  feveral  acceptations  of  the  word,  129.  a. 

The  diflference  between  naturftUsation,  and  denize- 


tion  by  the  king's  letters  patcntk,  8.  m.  199.  a. 
Deniaen  may  purchafe  lands,  9.  b.  B.  a. 
What  iflue  of  the  deniaen  may  inherit  9.'b.  8«  a. 

Departure.  See  A^on,  Pleading,  Retrod, 

Peparture  in  pleading,  .104.  a. 

Where  the  rejoinder  containing  natter  fubfeqoent 
to  the  bar  (hall  be  a  departure,  and  where  not, 
S04.  a. 

Where  (he  defendant  pleads  performance  of  oaTc» 
nantu,  and  the  plaintiff  replitrs  that  he  dtd  not 
fuch  an  ad,  &c.  to  fay  tbat  he  offered  to  do  it, 
aud  the  plaintiff  relufed,  &all  be  a  departure, 
304.  a. 

Where  the  party  intitleth  himfelf  by  the  connaoa 
law,  10  make  it  good  by  a  cuAom  or  m€t  of  psr« 
lianiedf,  (hail  be  a  departure,  304.  a. 

Where  the  party  pleads  an  efiate  generally,  in  Iiis 
fccond  plea  to  maintain  it  by  a  matter  tsota- 
mount  in  law  ihall  be  a  departure.  304.  a. 

Where  the  plainnff  eoynts  of  a  gift,  and  niaintsins 
in  his  repIicBtiun  by  a  recovery  la  value,  tliisn 
•no  departure,  ihid. 

Where  m  an  action  tranlitory  the  varying  of  the 
plaintiff  in  his  replied  (ion  from  th^  time  aud 
place  aliedged  in  the  count  Ihall  be  nu  departure, 
282.  a.  b. 

Deraignment.    See  Warranty. 

The  fignificatiou  and  derivation  of  the  word« 
136.  b. 

Detinue. 

Where  and  for  what  tilings  a  writ  of  detiBoe  lieUi/ 

and  where  and  for  what  not,  286.  b. 
Where  the  defendant  ihall  wage  his  lav  is  a  de- 

tiimc,  aud  where  not,  ibid, 
Wlicre  in  a  detinue  of  chfirtcrs,  fommons  and  ferCf 

ranee  lieth,  286.  b. 
Where  a  releafe  of  anions  perfonal,  (ball  be  a  good 

plea  in  detinue  of  charters,  ibid. 
Where  a  cupiat  lieth  in  a  detinue,  and  where  not* 

ibid. 
This  a£tion  is  now  difufed,  and  why,  ibid. 
In  what  cafes  *tis  better  to  bring  an  attion  of  it* 

tinne,  than  an  action  of  trover,  ^d. 

Devife.  See  Attornment, Condition,  Entry, 
Stat.  32  H.  3.  c.  1.  34  H.  8.  c  5. 
Tellament,  Ufes. 

The  fignifkation  of  the  word  (devife)  111.  a. 
Where  devifes  ought  to  have  confiru£tton  accord- 
ing to  the  intent  of  the  deviibr,  and  where  not, 

25.  a.  322.  b. 
Where  an  inheritance  ihall  pafs  by  devife  without 

the  word  (heirs)  9.  b.  322.  a  b. 
Why  in  devifes  a  greater  latitude  i$  allowed  thu 

ii)  any  conveyances,  9.  b 
When  a  fubfequcnt  devife  (hall  not  be  a  revocation 

of  the  former,  112.  b. 
A  devife  to  a  man  and  his  heirs  nalett  a  good 

efiate-tail,  27.  a. 
Where  by  a  devife  to  a  man  and  bis  heirs  malet  the 

fon  of  his  daughter  fhall  not  inherit,  25.  ft. 
Where  an  cdatc  may  i>af&  by  devife,  thst  csn* 

not  by  a£t  be  exeovCed  in  the  life  of  the  devtibr, 

42.  a. 

Whwt 
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VThetm  t!i«  d^vifee  (kail  talte  tho  thing  devifad 
without  'the  flflent  of  the  ekecutort,  tod  it  here 
not.  111.  s. 

Where  upon  m  deirtfe  at  hnds  the  freehold  (h«U 
be  £aid  in  the  devifee,  before  entry,  111.  a. 

What  remedy  the  devifee  hath  upon  the  intrafian 
of  a  ftranger,  and  a  difcent  caft  before  his  entry, 
ibid. 

Devife  of  lands  by  cuftoni  before  the  ftatnte^ 
where  good,  and  where  not,  111.  a.  b. 

Where  by  a  cuftoni  to  devile  lands,  a  devife  of  a 
rent  oat  of  the  fameiandsOiail  be  good.  111.  a. 

Where  deviled  of  lands,  Ace  fince  the  ftatutei  of  3t 
and  34  H.  8.  (hall  be  good,  and  where  not,  and 
where  fnch  devifes  (hall  be  good  for  the  whole, 
and  where  bntjor  part,  111^  b.  p«r  M.  paf . 

Where  the  caftom  to  devife  lands  boldea  by  knights 
for  vice,  thai!  continue,  notwithftandiag  the  mak- 
ing  of  thofe  iUtntcs,  111.  b.  115.  a. 

Where  a  devife  b^  the  buiband  to  the  wife  (hall  be 
good,  but  not  i  ofntnt,  lit.  a.  b. 

Where  a'  devife  of  lands  to  be  fold  by  fuecutors 
ihall  be  good,  and  where  fuch  fate  by  them  (ball 
be  good,  and  where  not,  112.  b.  113.  a.  ^6.  a« 
per  tot.  pag. 

Where  a  feofTnient  being  made  to  the  nfe  of  a  lail 
wiU,  or  of  fuch  perfona  as  (hall  be  named  in  the 
laft  will,  the  e(tate  (hall  be  faid  to  pafs  by  the 
will,  and  where  by  the  feoffment,  271.  b. 

Dilapidations. 

May  be  fiied  for  in  the  fpiritoal  court,  53.  b. . 
Whether  an  a^on  on  the  cafe  will  lie  for  them  «t 
cuniaaouiaw,  ibid, 

Difability^    See  Alien,  Capacity,  Excom- 
munication, Outlawry,  Profeffion, 

The  feveral  difabilities  in  law  in  the  perfon  to  bring 
any  action,  and  who  were  anciently  dilableda 
and  who  at  this  day,  128.  a.  135.  b. 

• 

Difceit.     See  Qwad  Ei  Deforceat. 

Where  upon  a  recovery  by  default'  in  an  action  of 

wafte  a  writ  of  difceit  lieth,  955.  b. 
Where  upon  a  recovery  by  detsmlt  had  agiiin(^  a 

perfon  in  pfifon^   a  writ  of  difctil  Iteih  not, 

t59.  b. 

Difcent.  See  Appeal,  Attainder,  Chattels, 
Corruption  of  Blood,  Entry,  Heir,  In- 
heritance. 

The  fignification  and  derivatioo  of  the  word,  ft87.  a. 

13.  b.  163.  b. 
Where  tlie  heir  (hall  be  in  by  difcent,  ef  an  eftate 

that  by  poffibilitv  ooold  not  t*  Jiis  ancefiot**, 

378.  b. 

Difdaimer, 

The  etymelogy  tad    fignification  of    the  word, 

102.  a. 
The  feveral  kinds  of  difcUimers,  103.  a.    . 
Where  and  what    perfona    may   difclaim  in  the 

•Seigniory,  ^nd  where  and  what  not,  103.  a.  101.  b. 

102.  a. 
What  is  wrought  by  fofih  difelaimcr  in  the  (cigniF 

ory,  102.  b. 


Where  upon  the  difdaimer  of  the  tenant  in  re^ 
a^on,  the  denmndant  may  enter  befor^  j^^ 
ment,  362.  a.  363.  a. 


Difcontinuance.  ^See  ComHtion,  Corpo« 
ration,  Entry,  Stat.  32  if.  8.  c.  2S. 
1  H.  y.  c*  ao.  34  H.  8.  c.  20. 

The  defcription  of  a  difcontinoancc,  325.  a« 

The  derivation  and  feveral  acceptations  of  the 

word.  325.  a. 
How  many  feveral  ways  a  difcontinnance  may  be 

wrought,  and  to  the  prejudice  of  bow  many  fe- 
deral perfons,  325.  a.  b. 
What  inheritances  may  be  difcontmned,  and  whkt 

not,  327.  b.  331.  b.  332.  a.  b.  325.  b. 
Where  the  diveiling  or  difplacing  the  eftate  of 

another  by  alienation  (hall  work  a  difcontinuaocey 

and  where  nor,  327.  b. 
Where  the  alienation  of  a  corporation  was  a  dif« 

continuance  to  the  fuccefibrt  at  the  common 

law,  and  where  not,  325.  b.  341.  b.  346.  a.  and  b- 

347.  a. 
Where  and  what  ad  by  the  ha(band  was  a  difcon- 

tinoance  of  the  lands,  6cc.  of  his  wife  at  the  com* 

roon  law,  and  what  (hall  be  a  difcontinuance  at 

this  day,   and  where,    and   what  not,  326.  a. 

ptr  tot.  pof. 
What  a£t  or  conveyance  by  tenant  in  tail  (ball  be 

a  difcontinuance  of  the  eftate  tail,  and  what  not, 

326.  b.  327.  a.  b.  328.  a.  334.  b. 
Where  the  feoffment  of  thehulbaud  being  joindy 

feiled  in  fpecial  tail  with  his  wife,  Ihall  be.» 

difcontinuance  to  the  iifue  alter  the  death  of  tho 

wife,  326.  b. 
Where  ttie  alienation  of  one  jointefiant  (hall  be  » 

no  dircootinuauce  to  bis  compamoa  furviriiig^ 

188,  a.  127.  b.  ^ 

Where  a  partition  between  parceners  fliall  work  no 

difcontinuance,  173.  a. 
Where  a  warranty  anr.exed  to  a  releafea  or  confir- 

mHtion  (hall  work  a  du'contiuuance,  and  where 

not,  328.  b.  329.  a.  339.  a. 
Where    the  relcafe  of    an  abbot  with  warrailty 

(hall   be   no    difcontiiinance  to   his   (ucccffor, 

S'29.  a. 
Where  the  grant  of  a^rcntin  fee  with  warranty  by 

tenant  in  tail  (hall  'be  no  difconnnuance  to  his 

iffue,  but  at  his  eledion,  332.  b. 
Where  truant  in   tail  of  a  rent  diflfeifea  the  ter- 

tenant  a  .reo(Fment  by  him  with  warranty  (hall 

be  no  difcontinuance  of  the  rent,  ibid. 
Wliere  a  grant,  releafe,  or  confirmation  in  fee  to 

a  leflee  for  years  by  tenant  for  life,  or  in  tail, 

ihall  work  uo  difcontinuance,  329.  b..330.  a,  b, 

332.  b. 
Where  the  conveyance  of  ao  inheritance  that  lieth 

in  Hvery,  whereto  no  livery   is   reqoifite,  (hall 

work  no  difcontinuance,  332.  b. 
Where  a  fine  levied  by  tenant  in  tail  of  arevetiion 

upon  a  leafe  for  vears  (hall  be  a  difcontinuance  ; 

Jccus  of  a  reverlion  upon  a  leafe  for  his  own  life* 

323.  b. 
Where  a  leafe  by  tenant  in  tail  for  the  life  df  the 

leflee  was  a  difcontinuance  at  the  common  law 

during   the  particular  eftate   333.  a.    336*  a. 

538.  b.    Vide  5jtaL  82  H.  8.  cep.  2a  where  f«ch 

leafe  (hall  be  gfud  at  this  day,  and  vkeie  nat. 

•    b4  Whet« 
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.Where  the  ireehoM  mtj  be  difcontiQued,  and  not 

the  rcTerfion,  S5S.  a. 
Where  a  reverfion  in  fee  upon  a  leafe  for  life,  or 

p(t  in  tail  being  execoted  in  the  life  of  tenant 
.    uk  tail,  who  made  th«  eftates,  ihall  be  a  difcoa- 

tintiaace   to   his  iiTue,  and  where  not,  33^  a. 

354.  a.  555.  b. 
Where  a  gift  in  tail  by  tenant  in  tail,  and  a  releafe 

to  the  donee  in  fee,  (hail  be  no  difcontiiiuance 

after  the  death  of  the  donee  without  ilfue ;  /ecus 

of  a  leafe  for  life  and  fucb  releafe,  333.  b. 
^liere  tenant  in  tail  malies  a  etft  in  tail,  a  feoff. 

ment  in  lee  by  the  donee  fliall  be  no  dilcontiau> 

ance  after  hu>  death  without  iflue,  527.  b. 
Where  tenant  in  tail  makes  a  feolfiiicnt  of  a  manor 

wiih  an  advowfon  app«ndant,  and  dies,  his  ilfue 

may  prefcut  before  r^coi.tuuianre -,J^eu.<i  it  the 

feotfee  had  prefented  in  the  liie  of  (he  tenant  in 

tail,  553.  b. 
Where  a  fineyi<r  gfrant  and  render  by  tenant  in  tail, 

not  executed  in  his  life,  (hall  be  no  difoontmu- 

ance  lo  '.us  'ffue,  555.  b. 
Where  a  reTerfion  with  warranty  not  executed 

10  the  life  of  tenant  in  tail  Ihali  be  no  difcon> 

tin  (Id  nee,  ibid. 
Wlieie  tenant  in  tail  dilTeifes  his  leflee  for  life,  and 

makes  a  feoffment,  and  the  lelTee  dies,  this  Iiiall 

be  no  difcontiuuance,  555-  b. 
,  Where  a  feoffment  by  tenant  in  tail  to  him  in  the 

rcveriion  qt  remainder  (hall  be  a  difcontiuuance, 

and  where  not,  525.  a. 
Where  a  reverfion  roa^  be  revefted,  and  yet  the 

difconlinuauce  remain,  553.  &• 
Where  the  eftate  which  wrought  the  difconlinu- 
auce is  defeated  by  entry  for  condition  broken, 
.      £cc.  (be  difcontinuance  itfelf  is  avoided,  556.  b. 
Where  and  by  what  means  an  eftate  tail  liiay  be 

difcontiiiued  by  him  that  was  never  feifed  o\  the 

fame  eftate,  and  where,  and  by  whatnot,  358,  b. 

559.  a.  b.  540.  a.  547.  a.  b. 
Where  the  efcheatof  a  reverfion  in  the  life  of  tenant 

in  tail  not  executed  in  his  grantee,  (hall  work  no 

difcontinoatice  to  the  iflue,  540.  b. 
Where  the  alienation  of  a  parfon,  prebend,  he 
fliall    be  BO    difcontinuauce  to   the  fuccefTor! 
341.  a.  b.  vccuur, 

Difppragement  in  Marriage.  S^Marriaw, 

Wardfhip. 

The  etymology  of  the  word  (difparagcment) 
80.  a. 

The  fevcral  kinds  of  dirparagcmenls  in  marriage. 

and  what  fliall   be  fuid  a  difparagement,  and 

what  not,  80.  a.  b.  82.  a.     . 
The  penalty  incurred  by  the  lord  for  fuch  difoa- 

rageroent,  8a  b.  ' 

Where  a  difparagcment  by  one  joiutenant  (ball 

be    a    forleiture   of  the  wardOiip   as  to  both, 

80.  b« 

Upon  difparagement  to  the  heir  who  ihall  enter 
and  ouft  the  guardian,  and  who  not,  81.  a. 

WTiere  the  heir  after  dilparagement  fliail  be  in 
ward  again,  and  where  not,  80.  b. 

Diffeifee,  Difleifpr. 

What  he  may  and  what  b«  may  net  do  before  re- 
entry,  tS6.  a. 


Difleifin.  See  Abatement,  Affife,  C«rfT. 
ture,  Continual  Claim,  Joiatesui:!, 
Judgment,  Tenant  at  Su&rsace. 

The  definition  of  a  diffeifin,  and  the  (ignificatici  c' 

the  word,  153.  b.  181.  a. 
What  (hall  be  faid  a  diffeilio  of  a  rent  feck  to  L^? 

an  aflfife,  and  what  not,  155.  a.  b.  161.  b. 
What  (hall  be  faid  a  diffeifin  of  a  rent  (emcf,  »:& 

what  not,  160.  b.  161.  a.  b. 
What  (hall  be  faid  a  diffeiiia  of  a  rent  duczr. 

161.  b. 
Where  a  man  (hall  have  feveral  aiiUcs,  far  oar  ii. 

feiEn  of  one  and  the  fame  rent,  155.  b. 
Where  an  a(fife  lieth  againft  a  coadjutor,  or  r.r- 

fellor  to  a  di(rei(iQ,  notwithlxandiog  the  deaii  c 

the  tenant,  18.  b. 
Where  the  agreement  of  him  in  the  nttrix :: 

a  diffeifm  of  the  tenant  for  life  to  htsofe,  tb 

make  him  a  diffeifor  in  fee,  108.  b. 
.Where  a  diffrifm  of  the  tenant  in  a  prenpt  hy'" 

demandarti  to  the  ufe  of  others*  (hall  net  ii^i 

the  writ,  108.  b. 
Where  the  entry  of  a  man  into  lands  of  hi*  c«* 

wrong  (hall   be  a  diffeifm,  notwithftardiri:  ?5s 

claim  to  bold  at  the  will  of  the  tenant,  S71.  i. 
Where  a  particular  tenant  holding  over  his  €h'i 

(hail   be  reputed  a  diffeifor,  abator,  &cc  tai 

where  a  tenant  at  lufferance,  $71.  a. 
Where  he  in  the  remainder  for  life  diffeifw  •"' 

particular  tenant,  by  the  death  of  the  teann  t>« 

diffeilin  (hall  be  purged,  ^76.  a. 
Where  the  confeffion  of  a  diffeiftn  (hall  be  r* 

judicial  to  the  tenant  in  a  real  allien,  and  vbr: 

not,  f  87.  a. 
Where  the    payment  of  rents   ot  ferrict*  to  i 

ftranger  by  the  tenant  (hall  be  a  difTetiiA  to  ''^ 

lord,  and  where  not  but  at  his  eledioo,  SSi  i 

and  b.  524.  a.  and  b. 
What  ads  by  a  diffeifor  (ball  be  good  to  hhot^ 

diffeifee,  and  what  not,  36.  a,  d57.  b.  58.  b. 
Where  tenant  for  years,  guardian,  tenant  bj  f-c '. 

£ce.  by  their  feo(KBent  (haJl  be  dificilon,  a'I 

b.  567.  a.  b. 

Diftrefs.    See  Attornment,  ?efcow«,  Sta. 

The  derivation  of  the  word,  96.  a. 

Of  what  things  a  diftre(j  may  be  taken.  hkI  ^ 

wliat  not,  47.  a.  b. 
How  the  diilrels  ought  to  be  demeaned W7.  b. 
What  (hall  be  faid  a  fnfficient  pound  lo  impossc  c 

diftre(s,  and  what  not,  ibid. 
Where  a  diftrefs,  in  the  night  (hall  be  good,  sai 

where  not,  142.  a. 
Diftrefs  infepactbly  incideat  to  erenfervicr,  15^  - 

151.  b.  ^  ' 

For  what  fervice  incertaia  the  Jofd  aiaj  dmra::- 

and  for  what  not,  96.  a. 
Where  a  diftrefs  lieth  foi  a  rant  (eck,  155.  a 
Where  the  lord  may  diftrain  the  eattie  of  bit  t^ 

iMnt  out  of  his  fee,  and  where  not,  161 .  •• 
Where  the  owner  may  make  refooosof  a  difcf? 

taken   for  damage>feafant  out  of  the  laod  ^ 

which,  &c.  ibid, 
F«r  damage  feafaot,  where  it  muft  be  tike. 

161.  a. 

DifBrt*. 
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Divorce*    See  Baftard,  Dower,  Marriage. 

The  denTatjon  of  the  word,  235.  a. 
The  feveral  kinds  of  divorce «*  ihUL 
A  vinculo  muArbnmui,  what,  St.  a.  fS&» 
A  mcntd  ef  thtro^  what,  32,  a. 

Donatives. 
How  they  are  made,  344.  a. 

* 

Double  Plea.    See  Plea. 

IVbere  and  why  fuch  plea  not  allowable  in  law  by 

one  tenant  Mid  defendant.  303.  a.  304.  a. 
\Vhcre  in  pleas  dilatorv,  duplicity  of  mattfr  may 

be  ufed;  Jtcus  in  pleas  peremptory  and   per« 

petaal,  304. «. 
By  what  means  a  man  ha?ing  divers  diftind  raat« 

ters  ill  excufe  or* bar  of  an  action,  may  take  ad> 

vanUge  of  tbem  all,  304.  a. 

Dower.   See  Admeofurement,  Attornment, 
Curtefy,  Jointure,  Wafte,  Warranty. 

The  definition  and  derivation  of  dower)  30.  b. 

Ihe  divers  kinds  of  dowers,  33.  b^  39.  b. 

Tlie  defcription  of  dower  at  tlie  common  law,  30.  b. 

S3,  a.  S3,  b.  ' 

What   things   reqnifite  to  the  confummation  of 

dower,  3l.  a.  3?.  a. 
Th<3  wife  of  what  perftin  (hali  hare  dower  of  the 

lands  of  her  huiband,  and  of  what  not,  30.  b. 

31.  a. 
The  privileges  incident  to  dower,  31.  a. 
Of  what  iuheritanoes.  the  wife   Ihall  have  dower,  i 

and  of  what  not,  and  in  what  manner  they  (ball 

be  aifigned  unto  her,  30.  b.  32.  a.  37.  b.  164.  b. 

165.  a.  307.  a. 
Why  the  law  made   this  provifion   for  the  wife, 

ol.  a. 

Why  dower  may  be  ad  oftiufn  eccU/ia  not  ad  oftium 

cjiri,  34.  a.  . 

Of  whatcalUe  or  manfion-houfe  the  wife  ihall  be 

endowed,  and  oi  what  not,  30.  b.  SO,  b.  3h,  b. 

165.  a. 
Of  wiuit  fciGn  of  her  huiband  the  wife  (ball  be 

endowed,  31.  a.  296.  b.  258.  b. 
Where  the  wife  iluJl  not  be  endowed  of  the  ftrifin 

of  her  huiband  had  by  intrq6on  upon  the  king's 

po(remoo%  30.  b. 
Dos  de  dou,  where  it  Ihall  be,  and  where  not.  3;|.  a.  b. 

40.  b. 
Where  the  wife  (hall  be  endowed  of  an  eilate  of  ber 

huiband  determined,  31.  b. 
•VVhere  the  wife  (ball  not  be  endowed  upon  a  re> 

niitter  or  alteration .  of  the   ellata  to  tlie  heir, 

31.  b. 

Where  tbe  wife  (ball  not  be  endowed,  albeit  the 
iifue  by  poffibility  may  inherit,  el  i  conterfo, 

31.  b.  40.  b. 

Where  the  wife  being  an  alien   or  Jew  ihall  be 

endowed,  and  where  not,  31.  b. 
Where  tbe  wife  ihall  have  dower  of  a  thing  fuf- 

pended  or  eztioft,  and  where  not,  32.  a. 
W*here  the  wiiie  ihall  be  endowed  according  to  the 

improvement  or  decay  of  the  valae  of  her  huf* 

band's  eilate  mfter  bis   death,  and  where  not. 

32.  a. 

Where  the  wife  divorced  ih«II  have  dowcr»  aud 


where  not,  and  why,  32.  a.  33.  b. 
Where  the  wife  (halt  lofe  her  dower  by  elopemeatt 

and  where  not,  32.  a. 
Where  the  wife  ihall  be  endowed  in  feveralty  by 
-  met^s- and  boonds,  and  where  not,  32.  b. 
Where  a  charge  ihall  be  good  againil  the  wife 

made  after  her  title  to  dower,  and  where  not* 

32.  b.  3d.  a.  173.  a;' 

Where  the  wife  ihall  Jofe  her  dawer  by  the  at- 
tainder of  ber  hatband,  and  where  not,  31.  a* 
37.  a.  41.  a.  392.  b. 

Where  the  wife  ftali  recover  damages  in  a  writ  of 
dower,  and  where  not,  32.  b. 

What  ihall  be  laid  a  good  plea  in  dower  to  bar  the 
wife  of  damages,  33.  a. 

To  what  purpofes  the  dower  of  the  wife  Ihall  be 
faid  a  continuance  of  the  eilate  and  poileifion  of 
her  huiband,  aud  to  what  not,  241.  a.  244.  a. 

Of  what  age  the  wife  ought  to  be  to  Iiavc  dower, 

33.  a.  9r.  a. 

What  ihall  be  faid  a  good  marriage  as  to  dower,  and 

whatnot. 33.  a.  b< 
Wheri)  the  dilability  of  the  wife  during  coverture, 

being  removed  before  the  death  of  her  huiband, 

ihe  ihall  be  endowed  from  th.e  flrft  feifin  of  her 

huiband,  dnd  where  not,  S3,  a. 
Where  the   wife   ihall  have  dower  which  cannot 

have  an  appeal  of  the  death  of  he.  huiband,  et  i 

converfif  5S.  b. 
Upon  what  death  of  the  huiband  the  wife  ihall  bo 

endowed,  and  upon  what  not,  33.  b.  133.  b. 
Where  by  cuikom  the  wife  ihall  be  endowed  of 

tbe  whole,  and  where  of  the  moiety,  and  where 

but  of  the  fourth  of  the  hoiband's  etiate,  and  in 

what  place  fuch  coilom  is  pleadable,  33.  b.  110. 

b.  lU.  a. 
The  defcription  of  dower  od  o/lium  ecc/f/i«,34.  a. 
Where   fuch  dower  ihall   be  good  Wthont  deed, 

%rw»  a. 
At  what  age  the  huiband  may  endow  his  wife  ad 

oftium  ecele/ui,  34.  a.  38.  a. 
$uch  endowment  not  good  by  tenant  in  tail,  38.  a. 
Where  the  wife  ihall  enter  into  her  dower  after 

the  death  of  her  huiband  without  afTignmeBt,  and 

where  not,  34.  b.  37.  a. 
What  things  are  re^aiiite  to  aifignment  of  dower, 

«i4.  D.  %fOt  a* 

By  what  perfons  fuch  aifignment  may  be  made, 

34.  b.  35.  a. 

Where  aiBgnmfnt  of  dower  by  a  diifeifor,  &c. 
iliail  be  good  againit  the  dincifce,  and  where 
not,  3^.  a.  357.  b. 

Where  one  tenant  of  the  land  iliall  take  advantage  of 
an  alignment  of  dower  made  by  another  te- 
nant, aud  where  not,  35.  a. 

Of  what  things  aifignment  of  dower  may  be  made, 
w^h  V.  3\fm  a. 

Where  an  aflignment  of  dower  ihall  work  a  de- 
gree to  have  a  writ  of  entry  in  the  per,  and 
where  not,  239.  a. 

Tbe  delcription  of  dower  ex  affenfu  patriif  and  of 
what  tenements  fuch  endowment  may  be  made, 

35.  a. 

By  what  perfon  ftich  endowment  ihall   be  good, 

aud  by  what  not,  35.  b.  37.  a. 
At  what  age  «  roan  may  endow  bis  wife  ex  'Jfevju 

patrU,  35.  h.  38.  a. 
Dower  «x  affenju,  matris,  fratrit,  <}e.  where  good, 

and  where  oi^t,  35.  U 

Of 
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Fk^Hnn     Set  Aamitf^  Awn,  Dow, 

far  i« 


What  ftalJ  be  laid  a  Ibfidol  aa  bjr  the  »iie  to 
determow    Im:^  ejection   to  4o««r,  aad  wbat 

The  deknpcioa  af  dovcr  de  le  fbuf  hemU,  38.  a. 
Where  (he  wife  ihaJI  reuio  fer  peLrt,  and  recorer 

•(^nnft  the  gwrdha  m  ckvairj  far  pertt  39*  a. 
Where  a  writ  wf  dower  lietb  afaiafr  like  gaatdiaa, 

and  where  agaioft  the  heir,  58.  b. 
What  Aall  be  a  good  plea  bj  the  gaadian  in  bar 

0f  dower,  and  what  not*  39.  a. 
What  frail  he  the  fareft  proviion  for  the  wile  for 

her  dower,  34.  h.  56.  b.  37.  a. 
Where  a  protecboo  roaj  be  cafi  in  a  writ  of  do«cr« 

aad  where  not,  151.  a. 

DretKki. 
Who  are  fo  caHed,  5.  b. 

DunuMf  Duna^  Dun* 
What  diej  are^  4.  b. 

Dum  fuit  infra  Mtatem.    See  Entry,  In* 
fant,  Jointeoant. 

Where  and  by  whom  fuch  writ  lietb,  f47.  b. 
Where  baroo  and  feme  infants  join  in  a  feotfbent 

by  indent  are,  the  feme  a:t«>r  the  death  of  her 

huiband  may  have  a  dmmfmt  infra  mtitUm ;  Jicus 

i»here  UttMf  was  of  full  age  at  the  time  oif  ibe 

fcoffinent,  337.  a. 
Where  an  •infant  tenant  per  mtter  vie  makes   a 

feoffiiifnt,  and  ctilui  fue  vU  dies,  dum  fuit  tttfra 

miaum  lieth  not,  336.  b. 
Where  upon  a  feoffment  by  two  jointenants  within 

agei   a  dum  fuit  infra  gtatan   lieth   by  them 

ieverally,  337*!  a. 
Where  two  jointenants,  one  within  age,  and  the 

otiier  of  full  age,   make  a  feoAment,  the  infant 

furviving  fliall  have  a  dum  fait  tttfra,  ^c.  but  for 

a  moiety,  :>37.  b. 

Dum  non  Compos  Mentis,    See  Attorotnent, 

Entry,  Idiot. 

The  federal  forts  of  wm  emnpoi  mentit,  S47.  a. 
By  what  means  a  feoffment  or  other  cfute  made  by 

a  rum  compos  mentit  may  be  avoided  daring  hia 

life,  and  by  what  not,  247.  a.  b.  ' 

Where  a. fine  or  recovery  by  a  non  compos  mentis 

fltAll  bar  his  heir,  S47.  a. 
Where  a  non  compot  mentit  tpay  be  a  purchafort 

S>  b* 
By  what  perfon  a  writ  of  yum  compot  mentis  lietbj 

and  by  what  not,  247.  b. 
Where  the  a£l  or  wrong  of  a  non  compoo  mentis  ihall 

be  imputed  to  him,  and  where  not^  247.  b. 

Eire. 

The  fignification  of  the  word,  293.  b. 
The  authority  and  manner  of  jprodeedoig  of  the 
JuAices  in  eire  aocieatly,  293*  U 


thti^the 

fami  as  to  the  other,  amd  wfcoc  ao^  146.  a. 
Where  aa  rlirlaia  ia  given  to  ferersl  pcriions,  '.k 

ckdian  of  which  of  theaa  iktf  1  ftmid.  MS.  a. 
Where  of  two  fovcial  thisfs  wha  AaU  ksit  ^ 

eiecxioi^  145.  a. 
Where  fach  cJcdka  oaght  to  he  k  the  hfe  ef  lb 

parties,  and  wfaeic  ace*  14Sb  a. 
Where  a  mna  bj  ho  ad  aad  wi«^  ftalt  k»fe  b 

deafen.  145.  a. 
Where  the  pririlege  of  etefikm  ftaO  defaid. « 

is  tnasferraUe  arcr,  and  where  not,  46.  b. 

166  h.  186.  b. 
Where  it  ftall  be  in  the  eledioa  of  tbe  terjn 

tft  rondi,  &c.  bT  reafan  of  a  warraotj  ia  dnd. 

or  in  law,  384.  h. 
Where  the  lord  nay  deA  to  have  the  «ti^ 

of  the  heir  of  his  tenant,  or  lake  himfeif  la  hi 

Kignioty,  83.  b. 

Elepi.    See    Exccutkni,    StaL  Wrfl,  t 

cap.  i8. 

Such  writ,  whence  fo  called,  and  where  it  bd. 

289.  b. 
What  things  the  flierilT  may  delirer  in  oecaica 

n|ioa  Dich  wzi^  and  what  not*  289.  b. 

Elopement    See  Dower. 
What  elefieiaent  is»  32.  a.  h. 

Emblements. 

I 

Where  a  leflee  at  will  ftall  haw  6ie  eBMeants 

after  his  efiate  determined*  and  wbete  ik^  J^ 

a.  h. 
Where  a  tenant  for  life,  or  his  execntoist  flidl  Hire 

the  emblements  aflrer  hu  efiate  ended,  and  sKftc 

not,  55.  b. 
Where  the  leflec  for  year^  of  a  tenant  for  Kfrhill 

have  tlie  core  a Aer  the  death  of  his  leilbr,  3'>.  ^ 
Where  the  hafband  fows  the  land  of  bis  wue,  la 

executors  (hall  have  the  com,  55.  b. 
Where  the  hufhanii'  joinlenant  with  his  wife  f<^ 

the  ground,  the  wife  furviving  Aall  bs^e  tbe 

com,  ibid. 
Where   lands  defcend  to  a    daughter  «bo  ^^ 

the    ground,  the  fon  hem  after  ihaU  not  )m^c 

the  corn,  ibid. 
Where  the  eltatc  of  tht  tenant  is  defeated  hj  i  nf'^i 

paramount,  forfeiture,  condition,  &€.  the  tecA&t 

fliall  not  have  the  corn,  ibid. 
Where  the  difleifee  by  hii  regrefs  fhell  hore  ik 

emblements  fevered  before  the  entry,  t^ 
Where  tenant  by  (latute-merchant  fowi  the  UiA 

and  after  is  fatisfied  by  a  cafual  profit,  be  <» 

have  the  emblements,  ihid. 
The  remedy  which  the  tenant  hath  to  come  kjw* 

corn  al^er  his  cftate  ended,  56.  a. 

Embracexy. 
Tbe  figoificfttioa  of  tb^  woidi  369.  a* 
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Entry,  and  Eiitiy  €ongeaUe.  See  Abei- 
ance,  BaAard,  Condition,  Continual 
Claim,  Degrees,  Difcontinoance,  Dum 
fuit  infra  Mtatem^  Freehold,  Jointe-' 
nants,  Statute  of  .Marlbridge^  Surren- 
der. 

The  diTm  writs  of  entry,  f99.  a. 

rhe  feveral  writs  of  entry  Jur  diffcijin,  and  where 
each  writ  lieth,  ^38.  b. 

Where  an  entry  generally  into  one  acre  (hall  be 
faid  an  entry  intu  others,  and  where  an  entry  into 
part  iliall  be  an  entry  into  the  whole,  aiid  where 
not,  15.  a.  b.  252.  b. 

Where  the  entry  of  one  parcener  ibal!  be  ac- 
counted in  law  the  entry  of  both,  mid.  where 
not.  343.  b.  373.  b.  374.  u. 

Where  the  entrv  of  a  ftran^er  to  the  ofe  of  him 
that  hath  right  or  titte  o(  entry  fhail  veft  the 
ellate  in  him  belure  ngieeineut,  and  where  n9t, 
245-  a.  858.  a. 

What  a£l  upon  the  laud  by  hira  that  hath  a  right 
of  entry  Ihail  amount  lo  an  entry,  and  what 
not,  49.  b.  245.  b.  368.  a. 

Where  an  entr^'  into  one  acre  in  the  nume  of  other 

-  acres  in  the  tame  county  Oiall  be  fuflkient  for 
botli,  and  wher  *  not,  25'i.  b.  per  toi,  paf^. 

Why  anciently  a  long  pofleffion,  aad  why  at  th|S 
day  a  dilcent,  (halt  take  away  the  entry  of  him 
that  right  haih,  2S7»  b. 

The  difceut  of  what  inheritances  (hall  toll  an  entry, 
and  of  what  not,  237.  b. 

The  difcent  of  what  eAate  flialltoll  an  entry,  and  of 
what  not,  239.  a. 

Where  the  dyuig  feifed  of  a  feifin  in  law  (hall  toll 
an  entry,  239.  b. 

Where  the  dyine  fetfedof  a  reverfion  or  remainder 
(bail  toll  nn  entry,  and  where  iu>t,  239.  b. 

Where  the  diifei^br  makes  h  leafe  for  his  own  life, 
and  dieth,  this  dit'cent  (hall  not  toll  the  entry  of 
a  diffeifea,  239.  b. 

Where  a  collateral  difcent  (ball  toll  an  entry,  as 
well  as  a  lineal,  239.  b. 

Where  a  difcent  alter  a  recovery  and  before  exe- 
cution, (ball  take  away  the  entry  of  the  recoveror, 
and  where  not,  238.  a. 

Where  a  difcent  cat^  the  difl*etfee  being  in  prifdn, 
(hall  not  toll  bis  entry  ;  fecns  of  a  perfon  reclufe, 
or  where  the  dilTeifin  wa.^i  before  imprifonment, 
238.  b.  259.  a.  prr  tot,  pag. 

Where  a  dilceut  caft,  the  dilTeifee  being  beyond  fca, 
(hall  not  toll  his  entry,  260-  a.  b.  Sol.  a.  262.  b. 

Where  a  difcent  cafe  in  time  ut'  vacatMn  of  nn  ab- 
batliy  or  other  fule  corporation  (hall  not  toll  the 
entry  of  the  lucceflTor,  263.  b.  264.  a. 

Where  a  title  of  entry  (ball  noc  be  tolled  by  a  dif- 
cent, 240.  a.  b. 

Where  the  entry  of  the  dKTeifee  (hall  be  congeable 
upon  the  lord  by  efcheat,  and  where  noCt 
240.  a. 

Where  upon  the  difcent  the  heir  is  remitted  Id 
aqother  eltate  than  his  ancellor  died  feifed  of,  the 
entry  uf  the  ciifffirec  iscon^^eable,  238.  b. 

Where  a  difleifor  ^ade  a  gi(t  in  tail,  and  af^ 
divers  difcents  the  ilTue  in  tail  dies  without  ilTuea 
the  entry  of  the  dilTeifee  (hall  be  congeable 
upon  hm  ia  tbii  revedSoD  or  remaiuder,  238.  h, 
140.  a. 


Where  the  entry  of  the  dilTeifee  iliall  be  congeabla 
upon  thp  diQelTor  notwlthlUnding  divers  mean 
difcents,  or  a  purchafe  of  the  freehold  from  his 
fatlier,  upon  whom  the  land  delicended,  238.  b. 
242.  a.  248.  a. 

Where  an  iiiiant,  UHee  for  life  of  a  dilTeifor,  is  di(^ 
feifed,  and  a  difcent  caft,  the  entry  of  the  dilTeifee 
(hall  be  congeable  upon  the  infant  after  his  re- 
entry, 238.  b.  248.  a. 

Where  the  entry  of  a  patentee  of  the  king,  or  m 
devifec  of  lands,  (fiall  be  congeable  notwith- 
ftanding  a  difcent  caft  upon  an  Intrufion,  111.  a. 

240.  b. 

Where  the  entry  of  the  difleifee  (hall  be  congeable 
opon  the  wife  of  the  difleiibr  after  endowment 

'    notwithftanding  the  difcent,  240.  b.  241.  a. 

Where  upon  tht»  abatement  of  the  difleifee  the  wife 
vt  the  difleifur  re^^uvers  in  dower,  the  entry  of 
the  difleifee  after  fliall  not  be  congeable ;  ^^iacs 
it  he  had  uiligned  her  dower  in  pais,  241.  a. 

Where  the  entry  of  the  difleitee  npon  tenant  for 
lite,  (hall  diveft  the  reverlion  fettled  in  the  king, 
241  a. 

Where  a  difcent  mediate  to  the  dying  feifed  of  the 
anceftor  (hall  not  oaft  the  dilTeifee  of  his  eutrV, 

241.  b. 

Where  a  difcent  caft  upon  the  difleifin  or  abate- 
ment of  the  yoouger  brother  (hall  toll  the  entry 
of  the  el  deft,  and  where  not,  242.  a.  b.  243.  a. 

Where  a  difcent  caft  upon  tlie  abatement  of  one 
parcener  (hall  toil  the  entry  of  her  lifter  as  to  her 
moiety,  and  where  not,  243.  a.  b. 

Where  a  man  difes  feifed,  his  wife  enfkiU,  a  difcemt 
caft  upon  the  abatement  of  a  ftrang«r  (ball  toU  the 
entry  of  the  ifloe  born  after,  246.  b. 

Where  a  difcent  fliall  take  away  the  entry  of  aa 
infant  that  right  hath,  and  where  not,  245.  b. 
246.  a. 

Where  a  difcent  caft  during  the  coTerture  ftiall 
toll  the  entry   of  the   feme,  and  where  not, 

246.  a.  b  353.  b. 

Where  the  entry  uf  the  heir  of  a'naii  eompot  menttM 
ihall  be  congeable,  notwitbftaoding  a  difcent  er 
alienation  in  the  life  of  his  anceftor,  247.  a.  b. 

In  what  cafes  tlie  entry  of  the  heir  (ball  be  conge- 
able, where  the  entry  of  hie  anceftor  was  nott 

247.  a.  b. 

Where  the  entry  of  an  inimnt  after  bis  foil  age  (hall 

be  cengeable  upon  his  alienee,  248.  a. 
Where  an  infant  difle.fur  enters  upon  the  heir  of 

hi<*  alienee,  the  entry  of  the  difleifee  (hall  be 

co.ig'.al)le  u|H)n  the  infant,  248.  a. 
Where  a  diicciit  by  rcafon  of  profclfion  in  religion 

(hall  nor  !«.lf  the'enirv  uf  the  dilTeifee,  248.  b. 
Where  a  dtrt-ent  (liall  not  toll  the  entry  of  a  lellee 

for  years,  tenant  by  elegit,  &c.  249.  a. 
Where  a  difcent  iu  time  of  war  (hall  not  toll  aa 

entry,  249.  a.  !).• 
Where  a  dying  feifed  and  a  faccclfion  (hall  ool  toll 

an  entrv,  250  a. 
Where    tfie    hulbHiid  within  age  difcontinnes  tfte 

land  of  his  wife,  the  entry  of  the  feme  after  bis 

death  (hall  be  congeable  upon  the  difcontinaee, 

336  b.  337.  a. 
Where  an  in  t ant  tenant  in  general  tail  in  the  right  of 

his  wife  difcontiimes  in  tail,  aad  dies,  tbeeotfy 

of  his  heir  or  feme  fliall  be  congeable  upoa  tbe 

difcontiouee,  337.  e. 
Wkere  an  inftua  teuant  in  tail  naket  a  feo&nenl^ 

and 
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■nd  ftftcr  IS  attainted,  and  dies,  the  entry  of 
his  iCue  is  not  coogeable  uijoa  tlic  I'colfee, 
33^  a. 

Where  two  infants  jointenants  make  a  feoffment, 
the  entry  of  the  furvivor  fl^all  be  coogeable  into 
the  whole,  337.  a. 

Where  the  baron  difcontinaes  the  land  of  his  feme 
for  life  by  the  furrender  of  the  tenant,  the  entry 
of  the  heir  of  the  feme  is  congeable  upon  the 
baron  in  the  life  of  tenant  for  h&,  388«  a. 

Where  baron  and  feme  and  a  third  perfon  are 
jointenants,  and  the  baron  makes  a  feoifment 
and  dies,  the  entry  of  the  Ibird  perfon  furviviog 
ihall  be  congeable  into  the  whole^  and  where 
bnt  to  a  moiety,  327.  b. 

Where  a  difleilbr  makes  a  leafe  for  Jife,  and  levies 
a  iine  of  the  reverfion,  and  five  years  pafs,  the 
^ntry  of  the  difleifee  is  not  congeable  upon  the 
tenant  for  life,  298.  a. 

.^herc  upon  nontenure  pleaded,  or  dirdaimcr  in 
aformedont  the  entry  of  the  iffue  in  tail  (hall  be 
congeable   upon   the   tenant  before  judgment, 

.     362.  a. 

IrVHiere  two  jointenants,  one  within  age,  and  the 
otlier  of  full  age  be  diifeifcd,  and  a  difcent  caft, 
and  he  of  full  age  dies,  the  entry  of  the  other 

^all  be  congeable  mto  the  whole,  364.  b. 

« 

Error.    See  Rdeafe. 

Where,  and  upon  what  judgment  fnch  writ  lieth, 

and  whe^e,  and  upon  what  not,  168.  a.  288.  b. 
Where  a  relcafe  in  all  actions  Ihall  be  a  good  plea 

in  a  writ  of  error,  and  where  not,  288.  b. 
Where  after  recovery  in  a  real  a6lion,  a  releafe  \fy 

the  tenant  of  all  his  right  in  the  land  fliall  bar 

him  of  a  wiit  Oi  —or,  289.  a. 
Where  a  recovery  by  default  againft  a  man  out  of 

the    realm  in    the  king's  fervice  Ihall   not  be 

avoided  by  error,  262.  b. 
This  \vrit  lies  ou  judgments  in  courts  of  record 

only,  117.  b. 
On  a  recovery  of  a  freehold,  who  may  bring  it> 

261.  b. 

Efchcat.  See  Acceptance,  Attainder,  Cor- 
ruption of  Blood,  Entry,  Heir,  Rebut- 
ter, Relation,  Warranty. 

The  etymology  and  fignification  of  th^  word,  13.  a. 

92.  b. 
How  many  ways  an  efcheat  may  happen,  13.  •• 

«2.  b. 
Where  upon  the  dilTolutiun  of  a  corporation  their 

lands  (ball  revert  to  the  donor,  and  (ball  not 

efcheat,  13.  b. 
Where  the  dilTeifoV  makes  a  feoffment,  ordies  feifed, 

upon  the  death  of  the  difl'eifee  without  heir,  an 

efcheat  lieth  not,  268.  b. 
,  Where  the  father  dieth,  his  fon  being  attainted  qf 

trrafon,  the  lands  of  the /ather  (hall  efcheat,  and 

not  go  the  kmg,  13.  a. 

Efcheator. 

His  office  and  dnty,  13.  b. 
Why  fo  called,  ibid.  92.  b. 
The  humber  of  them  in  ancient  and  modem  timesj 


Efcuage.    See  D«bt 


The  etymology  of  the  word,  68.  b. 

The  feveral  kinds  of  efcuage,  72.  b. 

For  what  time  fuch  tenant  is  bound  to  attfod  epdB 

the  king  in  his  war,  68.  b.  69.  b. 
From  what  the  time  of  attendance  (hall  be  ns- 

puted,  70.  a.  71.  a« 
Where  the  tenant  may  perform  hh  attendaactb} 

deputy,  70,  a.  b.  83.  a. 
Where  attendance  by  tenant  pamvail  (hall  a:^ 

all  the  mcfnes^  69.  b.  78.  b. 
Where  attendance  by  one  jointenant  Ihal!  ank 

his  companions,  69.  b.  78.  b. 
What  pcrfons  are  exempted  from  petiboal  perfcra- 

ance  of  this  fervice,  70.  b. 
Where  efcuage  fliall  be  aflefled  by  parllaniec!.iffit 

for  what  caufe,  and  -wben  it  was  lat't  a&5t^ 

72.  a.  b. 
Where  the  tenant  dying Sn  the  army,  hi*  heirfeii 

be  excufed  of  efcuage,  72.  i?. 
Where  the  tenant  of  the  king  by  efcuage,  b1 

have  efcuage  of  his  own  inferior  tenautN  »? 

their  not  attendance  in  the  war,  and  wbere  »'• 

72.  b,  73.  a.  b. 

Where  and  what  efcuage  (hall  be  knight's  frnux. 
-    and  what  focage,  72.  b.  87.  a. 
Efcuage  generally,  which  fliall  be  intended,  75.  *- 
What  lervicea  incident  to  a  tenure  by  elctis;?, 

73.  a. 

The  remedy  which  lords  have  to  coid«  IjttKi; 

efcuage,  73.  b. 
How  it  Ihall  be  tried,  whether  tbe  tenant  ivss'^i 

the  king  in  his  war,  or  not,  74.  a. 
What  fliall  be  faid  a  voyage  royal,  wherein  fac^ 

tenant  is  bound  to  attend,  69.  b.  ISO.  b. 
Efcuage  uncertain  ia  knight's  fervice,  73.  a 
■    certain  is  focage,  ibid. " 

Efpleas. 

In  a  writ  of  right  of  advowfon  flmU  be  laid  is  ^^ 
incumbent^  17.  ^ 

Eflbign.     See  Protedioo. 

Ellatcs.  See  Devife,  Fee  Simple,  ^rf^ 
hold,  Grant,  Heir,  Jointenants,  l/alc5, 
Tail. 

The  (jgniBcation  of  the  word,  3-15.  a. 

Status  vndt  dieitttr,  9.  a. 

Where  two  feveral  eftates  of  the  fame  land  a-J 

be^mut  et  femil'm  the  fame  perfoti.  utid\^' 

and  when  they  Ihall  be  faid  to  be  executed,5ib 

182.  b.  184.  a.  b.  338.  b. 
Where  the  eftate  of  a  man  for  liis  own  lit>  ()»'• 

be  efteemed  higher  than  for  the  life  oi*  >ai)(i< ' 

man,  and  where  not,  41.  b.  42.  a. 
Where  feveral  freeholds  may  be  derived  oat  of  ^ 

eftate  for  life,  and  where  not,  42.  a. 
Where  a  nan  ihall  have  an  ejftate  for  hie  dere." 

minable  at  will,  42.  a. 
Where   an    incertain    intereft  in   lands  ftsil  v 

deemed  in  law  an  eftate  for  life,  and  *rbcR  i^ 

at  will,  42.  a. 
Where  tenant  for  life  having  a  fee  eipcfbuit  )•?■ 

a  remainder  in  tail,  grants  Unum/^tunf^ 

both  eftates  (hall  paia,  345.  a. 
What  can  fupport  another,  and  what  o*  ^ 
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Hieo  the  grater  ikall  drown  the  ]e&,  when  not, 

9{8.  a.  54.  b.  , 

Eftoppd*    See  Verdi^. 
he  fignification  and    derimtiva   of  tlie   word^ 

359.  a. 
lie  foveral  kiadtof  e(toppeU»  and  by  what  matter 

or  ad  an  eftoppel   may  be  wrought*  and   by 

what  iiot,  ass.  a. 
Vhere  efcoppels  ought  to  be  redfM'ocal  to  bind 

both  parties,  538.  a. 
inhere  every  eftoppel  ooght  to  be  preciibly  affir* 

maiive  aad   certain  to   every    inteat,   i03.  a< 

552.  b. 
Vhere  matter  oeither  traverfiible  nor  material  fliaU 

be  no  eiioppel,  S5>%*  b. 
Vhere  aooeptauce  before  title  accmed  fliall  work 

no  eftoppel,  tM. 
Vhere  an  eftoppel  againft  an  eftoppel  ibali  pnt  the 

matter  at  large»  5ftS.  b» 
Vhere  the  adverfe  party  Iball  not  be  eftopped  to 

take  advantage  oi  a  troth  apparent  in  the  re* 

cord,  S5S.  b. 
Vhere  the  acceptance  of  an  eftate  by  the  haflMnd 

to  kirn  and  hi»  -wife  ihall  eftop  hun  te  aliedge 

1  remilter'to  the  wife,  352.  a. 
n'hat  pcrfons  fliall  be  bound  to  take  advantage  of 

eftuppeU,  and  what  not,  55t.  a.  b. 
)r  what  efioppels  that  go  to  the  perfon  a  Hranger 

/hall  Uke- benefit,   and   of  what  not,   128.  b. 

S5t.  b. 
Where  an  eftoppel  l>f  the  part  of  the  mother  ftiaU 

not  bind  the   heir  claioMis   from    hrs    father, 

365.  b. 
(Vbere  an  eftoppel  to  the  fondefcmding  mediately 

upon  his  father,   ftiall   bind  bim>   and   where 

not,  1«.  i. 
^Vbcro  a  deed  indented  fliall  be  an  eftoppel,  and 

where  nut,  45.  a.  47.  b.  3€3.  b. 
Vv  here  a  roan  accepts  a  leafe  of  his  own  land  by 

indenture,  liow  Jong  the  eftoppel  ftall  be  (^ 

to  continue,  47.  b. 
^Miere  in  a  miper  oUH  the  defendant  claims  by 

purcIiMfe,  the  plaintiff  may  have  a  mortdanaflar 

a^hft  her  fi>r  the  whole,  146.  b.  164. 
^  cunclulioii,  what,  and  whence  derived,  37.  b. 
To  whom  eftoppels  extend,  353.  a. 
•^hcre  a  thing  alledged  by  way  of  fuppofal  in  ac^ 

conm  is  an  eftoppel,  and  where  not,  3.5t.  a. 
nbo  may  uke  advantage  of  eftoppels,  35S.  a. 

Eftoverg. 

r^.e  derivation  of  the  word,  41.  b. 
M  bat  Cdovers  of  common  right  belong  to  a  tenant 
for  life,  ^  ears,  &C.  ibid. 

Etymologies. 

^  ufc  and  benefit  of  etymologies,  68.  b.  86.  a. 
87.  a.  106.  b.  109.  a.  137.  a.  IW.  a.  &c. 

Evidence.    3ee  Pleading,  Trial,  Verdid. 

n>e  dcriTaUon  of  the  word,  283.  a. 

Nie  extent  of  the  word,  and  what  matters  ihall  be 

Uid  good  evidence  to  an  enqoeft,  ibid. 
'Vberc  a  tiling  done  beyond  the  feat  may  be  nvea 

«  evidence,  t61.  h. 

Examples. 


£xc€ptioB«  * 

How  it  diffen  from  a  refervation,  47.  a. 

Exchange.    See  Partition* 

The  defcription  of  an  exchange,  50.  a. 

Of  what  things  an  ezchdnge  may  be  made,  and  of 

what  not,  50.  b. 
What  things  requifite  to  the  perfection  of  an  ex- 
change, 51.  b. 
Where  an  exchange  ihall  be  good  without  deed* 

and  where  not,  50.  a.  b. 
Where  an  exchange  flkall  be  good,  albeit  there  be 

no  tranfmutation  of  poiTeflion,  50.  b. 
What  eiqiality  ooght  to  be  obferved  in  exchanges^ . 

and  what  not,  51.  a.  per  M.  fcg. 
W^here  an  exchange  of  lands  wtth  the  king  fliall  be 

good,  51 .  a. 
Where  an  exchange  by  an  infant  fliall  be  good,  and 

where  voidable,  51.  b. 
Exeliange  implies  a  warranty,  174.  a.  384.  b. 
I  muft  be  executed  in  the  life  of  both  the 

parties,  51.  b. 

Exeommnaication. 

JErceaiaitiatciiti/*,  qwd,  tt  futtupUx,  133.  h^ 

The  condition  of  a  peribn  excommunicated,  133.  h. 

What  perfons  are  difabled  thereby  to  bring  an  a^ 

lion,  and  what  not,  134.  «. 
Where  an  excommunication  certified  by  n  bifliop, 

fliall  not  difable  the  plaintiff  in  an  a^ou  againft 

the  fame  bifliop,  ibid. 
By  whom  excommunication  ought  to  be  certiie<IC 

and  what  certificate  fliall  be  good,  and  what  not, 

134.  a. 
Where  an  excommunication  by  tlie  pope,  or  other 

foreign  authority,  Oiall  not  difable  the  paity,  ii 


Execution.  Set  Debl«  Payment,  Stat  of 
Afion  Burnel.  Wefi.  a.  c.  4.5.  23  U.  8. 
c.  6.     32  H,  8.  c.  5, 

Tlie  legal  acceptation  of  the  word,  154.  a. 
Divers  maxims   in    law    coiNreming   executions^ 

289.  b. 
Where  the  demandant  nay  enter,  or  diftratn  after 

judgment,  and  before  execution,  and  where  no^ 

54.  b. 
Where  upon  a  judgment  in  debt  the  plaintiff  fliall 

have  execution  of  the  lands  which  the  defendant 
•   had  at  the  time  of  the  writ  brought^  and  where 

not,  109.  a. 
Where  by  difcent  of  part  of  the  lands  in  executicn 

to  the  conofee   the   whole  execution  fliall  be 

avoided,  1.50.  a.  i 

Where  truant  in  tail  recovers  in  value,  and  dies 

without  Iflue  before  execution,  execution  fliaU  * 

be  fued  by  him  in  the  reverfio!i,252.  a. 
Where  after  a  perfeA  execution  by  extent  returned, 

and  of  recvrd,  there  fluU  be  no  re-extent  upon 

any  eviction,  290.  a. 
-Where  no  execution  by  elegit,  ftBtttte4lierchant, 

&c.  fliall  be  fued  againft  the  heir,  or  his  mother ' 

endowed    by  the  heir  during   bis  minoritj, 

990.  a. 
Where  a  capias  nd  fititfaeiendnm  lay  at  tbe  com* 

ni6n  law,  and  where  at  this  day,  f90.  bw 
Within  what  time  writs  of  execution  ought  to  bo 

iiied  forth*  and  where,  beisg  coouneaced  within 

tha 
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the  tine,  tbcy  maj  bt  MBliaMd  after,  290.  b. 

Where  to  a  writ  of  execution  no  pica  can  be  ad- 
mitted, hot  UfT  matter  Una  the  judgment,  the 
party  is  to  put  his  audita  querela,  290.  b 

Woere  a  releafe  of  all  debu,  duties  demands,  exe- 
cutions, (hall  difcharge  an  execution  ;  Jeout  of  a 
releafe  of  all  a^ons,  76.  a.  289.  a.  291.  a.  b. 

IVhere  e  r<#  afe  of  all  fuits  (hall  bar  ai)  execution, 
antl  where  not,  291.  a. 

Where  an  execution  upon  a  recogniaanca  roaj  be 
defeated  by  a  deed  of  defaafance,  291.  a. 

Where  a  man  may  huTC  execution  upon  a  recog- 
nisance the  firit  day,  without  ftaying  till  all  the 
days  incurred^  292.  b. 

Ilixccunon  may  be  awarded  for  the  king  without 
fuit,  by  the  court  or  office,  991.  a. 

J'or  a  common  perfoii  fliall  not  be  awarded  without 
the  party  prays  it,  291.  a. 

Is  difcbarged  by  a  releafe  of  a  debt  to  the  conufee* 
291.  a. 

Where  none  cao  be  made  till  a/cire/acioi  U 
brought,  254.  b. 

Executors.    See  Account,  Aflets,  Devife, 
Obligation,  TedamenU 

Where  a  remainder  for  years  limited  to  the  execu- 

tort  of  I.  S.  ihall  veft  prefently  in  /.  5.  54.  b. 
Where  the  executor  iball  have  remedy  for  the  ar- 
rearages of  rdit  which  the  teftatur  in  bis  life 

could  not,  146.  b. 
Where  executors  (hall  be  bound  by  the  obligation 

of  their  teftator  without  naming,  209.  a. 
In  what  refpects  the  executor  (hall  be  faid  more  ta 

reprefent  the  perfon  of  the  te(lator«  than  the  heir 

the  p«rfon  of  the  anccftor,  209.  a.  b. 
Where   an  executor  fliall  be  reputed  in  law  an 

aflignee,  and  where  not,  210.  a. 
W^liere  an  executor  may  releafe  an  a^on  before 

probate  of  the  teftameut,  t92.  b. 
Where  a  man  (ball  have  an  action  of  debt  againft 

his  own  exccutcrs,  1S3.  b. 
Where  ihe  executors  of  a  biihop  (hall  have  a  ward 

which  fell  in  the  life  of  a  bi(hop;7ecu«  of  a 

prefentation  to  a  cbnrch  which  voided  in  his  life> 

90.  a.  388.  a. 
Where  a  church  voided  in  the  life  of  the  teftator, 

the  executors  (ball  prefeot,  and  not  the  guardian. 

in  chivalry ;  fecn4  where  the  tenant  of  the  king 

in  capite  dies,  £cc.  388.  a. 
Where  an  inl'aot  makes  his  debtor  bis  executor,  the 

debt  is  extiiid,  264.  b. 
Where  a  feme  executrix  takes  the  debtor  fia  bciband, 

potwithftanding  the  debt  remains,  i6id. 

Expofition    of  Words.      See   Advowfon, 
Confirmation,  Grant,  Words. 

Where  the  word  (ut)  (ball  be  taken  pofitively,  and 

where  by  way  of  fimilitude,  17.  b.  43.  b. 
Where  the  word  (or)  fliall  be  taken  in  the  conjuno- 

tive,  where  in  the  di-xjundive,  99.  b.  S8S.  a. 
Where  the  legi^  termiiiation  in  (agium)  in  compo- 

fition  (jguifiea  fervice  or  duty,  8^.  a.  109.  a. 
The  words (^piocketn  ^nof)  how  taken  ip  law,  88»  a. 
How  many  things  the  adjedlive  (Ubtr)  qiifttngui(h- 

«tb  in  law,  94.  a. 
The  expofition  of  the  words  (icii  ft  ctme^t)  in 

granta,  401.  b. 
Of  tbe  wgrd  (dMfi)  001.  b. 


Of  the  word  (voU)  SM.  k 

Of  the  word  (eadem),  and  bow  it  (bB  hn  r?» 

tion,  90.  b.  S8S.  b. 
Of  the  woH  (ffr§die^),  and  tba  ime  of  q  .. 

tion»  20.  b. 
Of  the  word  (bereditaaent),  6.  a.  16.  a.  Stt  1 1 
Of  the  words  (prmimo  mimc^ih)^  878.  b.  3^  : 
Of  the  words  (finM  impemdtmau  dc  w^),  t£ » 
Of  the  words  (demefne  land).  17.  l 
Of  the  words  fa  co>rftHimie),  46.  b. 
Of  the  words  (from  bencefoitk),  tbU. 
Of  the  words  (from  the  dat^  or  froai  Ibe  &; 

the  date),  ikid, 
QiMties  m  wrWs  iwlU  e{/l  «ai^giiitei^  tk  nL:\ 

po/itto  contra  verba  erprtfi^^ri  deiet,  U7  <- 
Qmm  dubitatiam    totie^dm  giwn'ii  iMJem^r,  -| 

Utdunt,  205.  a. 
ExpreffioearumqwmUcUiimfmii,nikil9fentu  :  I 
A  disjun^ive  in  the  latter  end  of  a  i«t.ir^  :.j 

joineth  the  whole,  225.  a. 
When  the  words  of  a  deed,  or  of  the  put^t «  j 

out  deed,  may  have  a  double  intcodsrt.:    | 

agreeable  to  law,  tha  other  againft  U«.  '-^  i 

tendment  that  ftandeth  witb  law  (ball  bei.>^| 

taken,  42.  a.  b. 

Extent.   See  Execution,  Stat.  If.  2  f 
Stat,  de  A&on  Bumel^  <i%  H,  8. 
32  H.  8.  C.5.  St^t.  Merchant  8od^:., 

Extiuguifhment.        See     Apponifi~ 
Common^    Heriot,    Melnalty,  Kcu 
Sufpeniion. 

The   (ignificatidn    and   derivatioQ   of  tbe  *~ 

147.  bw 
Where  by  purchafe  of   part  of  the  lia^  <^ 

which,  &c.  the  whole  rent  charge  &«  i- 

tingoi(hed,  147.  b. 
Where  by  difcent  of  part  of  tbe  teouc;  i 

lord,  an  entire  rent  fervice  ihali  be  rii'-^'  - 

where  not,  149.  a. 
Where  by  pnrcliafe  of  part  of  the  teoafR}  ~' 

lord  an  entire  rent  fervice  ftall  be  t\iM.  .• 

where  not,  149.  a.  b. 
Where  by  the  grant  of  tbe  lord,  of  tbe  frr^  ' 

his  tenant  by  caitlegoard,  tbe  feiguiwj  ^ 

rxtind,  83.  a. 
W'here  and  to  what  purpofe  an  efiate  dro«~ 

extin£t  (hall  be  Cud  to  have  contiBca&'«  ' 

where  and  to  what  not,  185.  a.  5S&  b- 
Where  a  grant  of  the  fer vices  or  rent  to  i^  * 

Dial!  enure  to  him  by  way  of  exiixc  *^ 

307.  a.  b.  313.  b. 
Where  the  remainder  in  fee  of  the  tensBC} 

the  ffigniory,  as  to  the  whole,  Iball  be  <^ 

Sit.  b. 
Where  a  bi(hop  is  feiCed  of  a  rent,  uidtbe^r-' 

enfcotTs  him  and  his  lucceflfor,  by  iltca^*'^.^ 

lord  for  mortmain  ilte  rent  is  not  rer>«^ 

where  tenant  for  life  grants  a  rent  in  *♦*''  ' 

feoffs  the  grantee,  npoii  whom  tbe  ^'  ' 

for  a  forfeiture,  338.  b. 
Where  the  accelBonof  a  fVecboId  w  atttrc'-  ■ 

extinguifli  a  term  which  a  man  bath  m  >^ 

figbt;  Jecut  e  nmrer^b,  338.  b. 
Where  the  releafe  of  the  lord  of  aU  his  r:  ^^ 

the  tenant,  and  a  leffee  for  years  of  tb<  ifi* 

fliall  extimg«u(b  Uic  fogBsaiy  i^^  ^b*  ''^ 
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teCee  alft> ;  fi^mi  of  a  rclttfe  to  them  and  tbeir 

heirs,  180.  a. 
Where  a  leafe  fgf  ^ean  may  ceafe  and  reviTe  a^aia 

as  to  feveral  perfons,  and  where  not,  46.  a.  b. 
IVhera  the  re^entf  j  pf  the  leflae  qpon  tba  feofeo 

of  his-Jeflor,  (hall  revive  th«  rent  referved  upon 

the  leafoj  319.  a. 
Where  the  i^rantee  of  a  rent  diflfeifes  the  tertenant, 

the  re^Ci  of  the  tenant  ihall  not  revive  the 

renta't^jr/. 

Extortion.     See  StUt  W,  i.  c.  26. 

Ttw  derivMtion   and   federal  acceptations  of  the 

^ero,  368.  b. 
What  IhaJl  be  &id  evtoftiea  in  iherifia  or  other 

officers,  and  what  not,  368.  b. 
The  odiottlneCi  of  the  crime,  368,  b. 


What  it  i^  5.1ft. 


Ey. 


Falfifying  of  Recoveries.  See  Covia,  For- 
feiture, Recovery,  Stat,  of  GUmcefter^ 
cap.  11.  21  H.  8.  c.  15.    14.  EL  c.  8. 

The  fignification  of  the  word  (folfify),  104.  b. 

What  perf^ns  may  faliify  a  recovery  at  the  coid- 
non  law,  and  what  not,  146.  a.  104.  b. 

Where  and  by  what  matter  the  iflue  i»  tail  may 
faifify  a  recovery  had  againft  his  anceftor,  and 
where  ami  by  what  not»  360.  b.  361.  a. 

Fealty.      See  Acceptance,    Allegiaoce, 

Seifin. 

The  etymology  of  the  word,  67.  b. 
The  manner  of  doing  fealty,  67.  b. 
The  dilTercnce  between  the  fealty  of  a  freeholder 

and  of  a  villein,  68.  a. 
What  perfon  and  tenant  fliall  do  fealty,  and  what 

not,  67.  b.  63.  a.  93.  b. 
How  fealty  dilferetli  from  homage,  68.  a.  per  tot. 

The  benefits  which  accrue  to  lords  by  accepting 

fealty,  68.  ».  92.  b. 
Where  tenant  by  fealty  fliall  fwear  to  do  all  fer^ 

vices  due,  when  after  fealty  done  no  iertice  is 

due,  92.  a. 
To  what  tenures  fealty  is  incident,  and  to  what 

not,  23.  a.  93.  a.  96.  b.  96.  b,  150.  b. 
tttixy  incident  to  attornment,  101.  a. 
laTeparably  incident  to  every  reverfion,  143.  a. 

Fee  Simple.    See  Devife,  Heirs. 

The  fignificatiQA  and  deitvatioa  of  the  word  (fee), 

1.  b.'  t.  a. 
Tlie  feveral  forts  of  fee  llmples,  1.  b.  9.  a. 
What  words  requifite  to  the  paffing  of  tf  fee  fimplje, 

8.  b. 

How  many  feveral  ways  a  fee  fimple  may  bo  puN 

chafed,  10.  a. 
The  amplcnefs  of  fuch  cfiate,  1  SL  a. 
^  liere  two  fee  fimplcs  may  be  of  the  fame  land  at 

ooe  timer  and  where  not,  Id.  a.  354.  b.  368. 
F«e  generally,  what  it  ihall  be  intended.  189.  a. 
A  feoiPaient  to  one  and  the  hears  of  his  father^  a 

good  fee  fimple,  «20.  b. 
fee  fifl^  condiliooali  and  the  coqrfe  of  its  difoeot 


at  the  common  law,  19.  a. 
By  the  having  of  what  ifiue  fodi  condilioaiaid  le 

be  performed,  and  of  what  not,  19.  a. 
To  what  porpoies  the  having  of  iflue  arae  a  -per* 

formance  of  the  conditioiu  and  to  what  noU 

ibid. 
Where  the  foos  only,  and  where  the  da«g|ilcn 

only,  were  inheritable  to  fuch  efiate»  1^.  a. 
Where  the  alienation  of  the  donee  after  lifue  was 

a  bar  to  his  iflue,  or  the  dowuj  and  where  poi^ 

ibid. 
A  grant  to  a  man  and  his  heirs  tenants  of  the  manor 

of  U.  %  good  fee  fimple,  27.  a. 
A  grant  by  the  king  of  a  barony  to  one  and  hit 

heirs  lords  of  the  manor  of  £.  a  good  iiee  fimple 

qualified  in  the  dignity,  ikd. 

Fees.    See    Extortion,  Office,  Wager  of 

Law. 

Where    Aotwithftanding    the    grantor    ouft    fait 

officer,  his  fee  frail  continue,  and  where  ao^ 

233.  b. 
Where  in  an  adion  by  aa  attorney  for  his  fees,  tba 

defendant  Ihail  not  wage  bis  law,  295.  a. 
Where  the  receiving  greater  or  other  fees,  than  ava 

prefcribed  by  the  flatbtes,  fliall  be  extortion,  and 

where  not,  368.  b. 

Felony.    See  Attainder,  Relation* 

The  fignification-and  extent  of  tlte  word,  391.  a. 
T^y  pardon  of  all  felonies  what  crimes  aiicieotly» 

and  what  at  this  day  are  pardoned,  391.  a. 
Whatuot«391.  a. 

The  feveral  Ibrls  and  degrees  of  felony,  and  what 
«     forfeiture  is  incurred  by  each  of  them,  ibid. 
Where  upon  attainder  of  felony  in  an  appeal,  the 

defendant  Ihall  forfeit  no  lands  but  thofe  he  had 

at  time  of  the  outlawry  pronounced ;  fecut  in  aa 

iudidiment,  390.  b. 
The  puoiOiment  of  a  fslon  implied  in  his  judgment 

to  be  hanged,  392.  b. 
Where  a  felon  may  be  a  purchafor^  and  to  whofe 

ufe,  2.  h, 

Feofiment.    See  Confirmation,  Condition, 
.  Deeds,  Lavery  of  Seifin,,Plea,  Surrender. 

Tlie  etymology  and  fignification  of  the  word»  9.  a. 

1  he  antiquity  of  a  feoffment,  i6id,  49.  b. 

What  perfon  may  make  a  feoffment,  and  what 
not,  42.  b.  43.  a. 

By  the  deli\'ery  of  the  deed  of  feoffment,  what 
ellate  pafletb  before  livery  of  feiGn,  56.  b. 

Where  the  feoffment  of  a  inoiety  or  third  part  of 
a  man's  land  (hall  be  good  without  deed,  190.  b. 

A  feoffment  of  the  moiety  of  a  manor  to  have  with 
an  advowfun  appendant,  not  good  without  deed, 
190,  b. 

Where  a  leafe  and  releafe  ihall  amount  to  a  feoff- 
ment, 207.  a. 

Where  a  feoffment  fliall  extinguilh  a  condition  or 
power  of  revocation,  and  where  not,  99T,  a. 

Where  crftuy  f«e  ufe  and  his  feoffees  after  1  R  ^. 
and  belore  27  H.  8.  join  in  a  feoffment,  who(f 
feoffment  it  fliall  be  conflrued,  302.  b. 

Where  tenant  for  life,  and  he  in  the  reverfion  y 
remainder  in  fee  tail,  or  for  life,  join  io  •  feoff- 
aieat»  how  it  ihall  be  confirued,  dOf,  h. 

/  The 
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The  Uw  will  tr&nfpore  the  words  rather  than  it 
.  (hall  not  take  effet\  217.  b. 
llVhy  it  (If  ftroya  all  wrongful  eftates,  9.  a. 
B>  Icflee  for  years,  how  it  operates*  330.  b.  367.  b. 

Ferdwit. 
Whatitis»  71.  a. 

Fcrlingw,     See  Ferlingum  Terrct. 

What  Ferlingui  is,  5.  b. 

What  pafles  by  tliefe  words,  ibid. 

Fines  to  the  King.    Sec  Alienation,  Amer- 
ciamenty  Copyhold. 

The  feveral  acceptations  ia  lavr  of  the  word  (fine), 

136.  b. 
Fuietotheking,  what,  ihid.  187.  a* 
The  dtfTerence  between  a  Aue  aad  a  ranfoiOt  aad 

where  tiiey  (hall  be  faid  alt  one,  127.  a. 

Fines  of  Land.  See  Continual  Claim,  Dmm 
non  CompoSf  Entir  Congeable,  Infant, 
Remitter,  Stat.  4  6,  7.  c.  34. 

The  defcription  of  a  fine,  and  whence  fo  calledt 

12«.b.  Itl.  a.  162.  a. 
What  time  was  allowed  by  the  common  law  to 

make  cUim  after  a  fine  levied,  and  what  at  this 

day,  263.  a.  254.b.  306u  37a 
What  perCons  were  barred  by  a  fine  at  the  common 

law  that  con  Id  not  make  claim,  and  what  perfons 

night  make  clatm«  and  yet  were  not  barred  by 
•  fiich  fines,  262.  b. 
Where  a  fine  levied  by  tenant  in  tail  frail  be  a  bar 

to  his   iflTue,  or  them  in  the   reverfien  or  ro- 

mainder,  and  where  not,  372.  a.  b. 
Where  a  grant  and  render  by  fine  to  a  (banger  to 

the  writ  and  conufance,  fliall  he  good  to  pafs  a 

voidable  efmte  tu  him  ta  jMrafenti,  353.  a. 
Where  a  feme-covert  ihall  be  couchidcd  by  a  fine« 

ind  where  not,  46,  381,  38?,  3b3.  b. 
Where  fines  worktue  wrong  to  third  perfons  ovght 
'    not  to  be  tceeptedj  583.  a. 
Fines  for  alieoatian  taken  away,  369.  h. 

The  etymology  of  the  word,  .5.  a. 
IJow  called  in  feveral  eoiiuties,  ihidi 
What  fliall  pafs  by  this  name,  ibid, 

Folkland* 
The  meaning  of  the  word,  .98.  a. 

Forcible  Entry.    See  Damages, 

Force,  whatnud  how  taken  in  law,  161.  b. 

Vpon  what  Aatute  the  writ  of  forcible  entry  ?S 

grounded,  and  where  it  lieth,  S57,  b. 
Where  dlverv  pcrfvoago  to  make  a  forcible  entry* 

the  violence  nfed  by  one  fliall  make  them  all 

guilty  of  furc^,  ibid^ 
W  here  (he  mafter  Cometh  wUh  a  greater  number  of 

fervants  than  ufually  attend  him,,  his  entry  (bail 

be  dtemed  forcible,  9^7.  b. 
What  number  of  perfons  may   commit    a   force, 

tt57,  a, 
W  here  an  a£t  fliall  be  faid  in  law  to  be  done  u  et 

4Tmit,  ox  forcibly,  iCZ  ^. 


Foreity  Parki  ChaC^  Warroi.    See  Walk. 

The  defcription  of  a  foreft,  2S3.  a. 

"tht  fignlficalion  and  derivation  of  the  nord  (ptik), 

«33.  a. 
What  beafts  properly  belong  to  the  fbrefi,  nhatto 

•  the  chafe,  and  park,  and  what  bealls  and  &«li 
to  the  warren»  233.  a. 

The  dlflference  between  a  chafe  and  a  foreft,  ihU, 
What  a6t  by  a  keeper  of  a  park  fhall  be  1  foi&i- 
ture  of  bis  office,  Jt33.  b. 

Forfeiture.  See  Attmnder,  ConditiocLv 
Copyhold,  Corruption  of  Blood,  Office, 
Freanunire,  Relation,  Statnt€  i^EL  c.i 
Surrender. 

Tlie  fignification  and  derivation  af  the  word, 
59.  a. 

How  many  feveral  ways  a  particular  teasot  mj 
forfeit  his  eftate  by  alienation,  and  what  s6  hv 
him  Aiall  be  faid  a  forfeiture  of  his  efiatc,  u<t 

.    what  not,  251.  a.  b.  per  M.  pag,  '2Sf2.  a. 

Where  the  right  of  a  particular  cfiate  miy  Ix  (ta- 
feitcd,  and  he  that  hath  but  a  right  Ihall  tiie 
advantage  of  it,  261.-^.  f5t.  •« 

Where  by  the  forfeiture  of  a  leflee  lor  lire,  all 
mean  charges  and  eftates  by  him  nude,  ibati  k 
avoided  by  the  lellbrt  and  where  not,  233.  U. 
934.  a. 

Whether  leflee  for  Kfe  forfeits  hiseftatebyslieia- 
tion,  the  forfeiture  fliall  continue  uotwiihtU&t'- 
ing  the  detemtnation  of  the  efiate  by  liraiS' 
tiqn*  or  entry  for  condition  broken,  t(&  Ik 
959.  a. 

Where  tenant  for  life  and  he  in  the  remainder  h 
life  having  the  fee  expectant  upon  a  reoiauMlet 
in  tail  join  in  a  feoffment,  this  fliall  beaforin- 
ture  of  both  their  eflates  to  him  in  the  reiosintfrr 
in  tail,  302.  b. 

Where  a  recovery  fuffered  by  tenant  for  life,  ttoeM 
be  a  for/eitore  of  his  eftate  at  the  ccmdoiod  lav 
and  at  this  day,  and  where  nor,  356.  a.  S6t  a- 

W^here  a  flatate  giveih  a  forfeitnregencmllv  *s>'*^ 
him  that  wrongeth  tbe  duty  or  iutecr it  ot' as* 
other,  who  fl)al!  have  this  forft-itu re,  159.  a. 

A  guard ianfliip  in  focage  or  by  nature,  not  forfeit* 
able  by  outlawry  or  attainder,  84.  K  88.  b. 

Whtre  a  man  haiiged  by  martiil  law  fliall  notftr- 
feit  bis  laird,  13^  a. 

I 

Forejudger,    See  Mefne,    Stat.  Wri.  '2« 

cap.  9. 

The  legal  acceptation  of  the  word,  100.  b. 
Where  and    for  what  caufe  the  tenant  (ball  ^ 

judge  his  mefne,  and  where  and  for  wlist  tri* 
'    100.  a.  b. 

Tlie  form  of  a  judgment  in  a  forejudger,  100.  t. 
What  per  funs  (hall  be  bound  by  ft  tor«ju<lg«T*  *^ 

what  pot,  100.  a.  b. 
Where  in  a  writ  of  mefne  1»y  two  jointenanr*,  =^f 

*  ik  fummoncd  and  fevered,  tbe  other  ^1  ^^ 
forejudge  the  mefne,  100.  a. 

Where  in  a  writ  of  mefne  againft  two  joint  v^^ 
one  luukes  default,  the  teaaot  fliaU  not  foftjsii:: 

lUe  other,  100,  a.  •  '  ^ 

Pgnstw* 
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FormedoD.    &ee  Aflets,  Copyhold^  Fines, 
Tail,  Warranty. 

Formedon,  ivlicoce  fo  called,  3^6.  b. 

Xbc  feverai  kinds  of  furraeduns,  aad  where  and  bj^ 

whom  each  forniednn  Jieth,  526.  b. 
^Vherea  forniedoii  lieth  of  a  cupyhotd,  60.  a. 
Wiiere  the  diicontiuuee  of  tenant  in  tail  makes  a 

Jcal'e  for  life,  and  grants  the  rovcrfion  to  tlie  iiTue 

in  t»«il>  the  ilTuc  is  fur  ever  barred  of  his  forme* 

dou,  297.  b. 

Frankalmoign.  ^  See  Confirmation. 

The  defcription  of  a  tenure  by  frankalmoign,  93.  b. 

94.  b. 
Plow  fuch  tenure  was  created  at  firil,  and  how  it 

may  be  created  at  this  day,  93.  b.  99.  a. 
AVhere  a  gif^  in  freeahnoign  fliall  be  good  without 

deed,  and  where  not,  94.  b. 
Where  the   refervatioa  of  a  rent  upon  fuch  gift 

ibali  be  void,  97.  a. 
What  iervices  fuch  tenant  is  bound  to  do,  and  what 

not,  95.  a.  b.    • 
What  remedy  tbe  lord  bath  for  fuch  fervices,  95.  b. 

96.  a. 

Where  the  tenvre  in  fieealmoigti  (hall  continue, 

not  withstanding  the  alteration  of  divine  fervices, 

and  prayers,  95.  b. 
Where  fuch  tenure  cannot  be  of  lands  in  ancient 

demei'ae,  97.  a. 
Where  fuch  tcnnttt  fliall  not  be  charged  with  a 

corody,  ibid, 
Vpon  transferring  the  feigniory  or  tenancy  in  frank- 

alinoi^,  what  fervice  fliall  be  due  to  the  lord  or 

grautec,  98.  a.  99.  b. 
Of  what  fervices  the  lord   is  boond  to  acquit  his 

tenant  in  frankalmoign,  and  of  what  not,  99.  b. 

100.  a. 
Where  fuch  lord  (hall  not  difclaim  ih  a  writ  of 

mefue,  103.  a.  :306.  b. 

Frankmarriage.    See  Confanguinity.   De« 

grees. 

llie  fignification  the  word,  31.  b.  • 

What  tilings  of  incident  to  an  eftate  in  frank- 
marriage,  21.  b.  219.  b. 

The  diilV>ri  iices  between  a  donee  in  frankmarriage 
und  ill  ipcciui  tad,  ^21.  h.  22.  a. 

What  fcriice  due  b^  I'ucb  donee  to  his  donor,  23.  a. 

97.  b. 

Where    a    rent  may  be  given   in  frankmarriage, 

21.  b. 
The  ncceflity  of  the  word  (frankmarriage)  to,  the 

crcciton  ol'  the  tiilale,  21*  b. 
}J  iw   the  dt':£rt'cs  in   frank  marriage  fhall  be  co.n- 

pulCii>  2.'5.  b.  per  tot.  pair. 
W  Ik  re  ii  j.i5tm  trankmarnapc  to  the  parties  already 

married  HmII  be  good,  176.  a. 
Where  a  retiiaiiider  hmited  upon  fu»h  pift  ftiall  im- 
peach  the  eftatc  in   trankmarnu^c,  aud  whcro 

not,  21.  h. 
A  dcvife  ut  iduds  in  frankmaniage  void,  ib><L 
A  gitl  in  liberum  mariltigium  by  cijhiiiqm;  vjh  before 

27  II.  8-  uo  tVankiiiarrutue,  iuht. 
Where  a'rfiit  rcferved  upon  a  gilt  in  fraiikmar- 

rin;ic  Iball  not  take  eti'cct  till  the  fourth  dcj^rco 

palXf  it}td. 


Trqfctum, 
The  mcaniog  of  it,  4.  K 

Frecbank. 
The  meaning  of  the  word,  110.  b. 

Freehold.     See    Abeiance,    Conditions, 
EAate,  Jointenants. 

"the  fignificatiou  of  the  word,  and  whence  fi>  call-     , 

ed,  43.  b.  ' 

Where  divers  freeholds  may  be  derived  out  of  one^ 

and  where  not,  42.  a. 
Where  an  incertain  interefl  in  lands  iball  be  deent- 

ed  in  law  a  freehold,  and  where  not,  42.  a. 
Where  a  man  may  have  a  freehold   in  his  own 

right,  and  a  chattel  in  another's  rights  Jimu^et 

fetntl :  but  not  t  convrrfo,  54.  b.  33a.  b. 
M  here  the  alteration  ot  the  freehold  (hall  be  an 

alteration  of  the  reverfion,  191.  b.  192.  a.  and  b. 
Where    the    right   of   freehold  Uiall  druwn   in  a 

chattel,  ^66.  a. 
The  defcription  of  a  freehold  in  law,  266.  b. 
Upon  what  conveyances  the  purchafer  (hail  be  (aid 

to  have  a  freehold  in  law  ni  him  before  eittry»  and 

upon  what  not,  it66.  b. 
Where  a  ftranger  by  the  acknowledgment  of  the 

tenant  in  a  precipe  to  be  his  vdleiii  thall  be  ac- 
tually feifed   of  the  freehold    and   iuheritaiicc 

without  entry.  266.  b. 
What  actions  are  maintainable  by  and  againft  htm 

that  hath  only  a  ireebuld  in  law,. and  what  not, 

o58.  a.  b. 
Where  a  freehold  in  lands  may  be  defeated  by  a 

condition  without  entry  or  claim,  and  where  not« 

379.  a. 
To  what   purpofcs   tenants   by  (latnte  merchant* 

dc»it,  Sec.  are  faid  to  have  a  freehold,  and  what 

Dot,  43.  b. 

Frith. 

The  meaning  of  it,  5.  b. 


What  it  is,  5.  b. 


Frujlum  Tcrrct. 


Gavelkind.    See  Curtcfy. 

Gavelkind,  whence  (o  called,  and  where  fuch  cnf- 

tom  ul'ed,  140.  a.  17.>.  b. 
Where   one   brother   d\iug  without  ifTue,   all  the 

brothers.  Ihall  equally  mlierit  by  this  cufiom*  ^ui 

well  a*»  Uhis,  140.  a. 
Where  by  fucti  cuftum  the  wife  Ihall  have  dower 

ot  thu  inuK'ty  of  her  hu(ban<r:»  land.s.  111.  a.    • 
Where   hv  the  fame  cufunn  the  huiUtod  flmll  be 

teiiimt  by  the  cuitefy  without  ilVue,  ibid. 
A   prel'cripliou  in  thi!»  cuftom  is  nut  good,  175.  Ii» 

Glebe.     See  Paftor: 
How  it  may  be  charged,  312.  s.  348.  b. 

iilyn. 
What  glyn  is,  5.  b. 

Grand  Serjeanty.    See  Serjeantjr. 
Grange. 

The  meaning  of  tho  word,  5.  a. 
^Vhat  pailes  by  this  name,  ibi»L 
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Grasts.  See  Abeiaace,  Afmnxtr,  Aflisn- 
tntnU  CoD^rmatioiL,  Deed,  Eftitte^,  Ha- 
hrmdum.  Id  tent  ion  of  the  ParUes,  Name, 
PdjfoD,  Poif.bility,  Rents. 

The  (irfcnpfioo  ot  a  ^zut,  172.  •- 

What  fHn^«   properlj  he    in  ^raat,  and  what  is 

li?e-T.  9.  b.  48-  *.  a5.  *.  5J2.  a.  3S5.  b. 
\l>tat  lh.:iz»   are   cranrjK!e  over*  asd  what  oof, 

»*.».  a.  «14.  a.  ?3».  b.  e^V.  i. 
Wh^'c  a  lriii7  io  lu  fper.o  u^j  be  granted  orer, 

ar"!  w}nrf  w.t.  314.  a. 
W  h«Te  grar^:*  (ball  r«r-.M-e  con^riction  acrorfiin* 

Co  the  furYunce  af  tbr  dr^d,  aikd  not  accord.n^ 

to  zrafbmaticaj  (ev.Ce,  14o.  b. 
Where  ibe  coafiT^tcUtHi  o:  ;:r2r.r«  r/ir^^hc  to  enCoe  tbe 

rice  intentW/O  of  tbe  parties  313.  a,  b. 
WLere  the  word*  of  a  grant  fhaJI  he  Cranfpo'ed  in 

eonftni&ioo  eontrarj  to  their  order,  217.  b. 
Where  a  grant  beir.fr  ini'ioffible  to  take  eifed  ae- 

rordme  to  ibe   Irtter,  the  lav  frail  iD'»kc  loch 

confirudion  as  by  fwfiibiJitj  maj  take  effect, 

liS3,  b. 
Where  a  grant  (hall  amoont  to  a  .releafe,  eonlir- 

■•tioo,  forrender,  &c.  and  where  not,  301.  b. 

301.  a.  307.  a.  313.  a.  b. 
Where  bj  the  grant  of  a  onnor  withont  (emm  ftr- 

tUumtiu),  a  thng  rrgardaitf  and  appendant  will 

l»6,307.  a. 
What  fiiall  pais  hy  tbe  grant  of  tbe  fenriees  of 

tenant  in  tail,  and  what  not,  150.  b.  1.52.  a. 
Where  m  giant  of  a  corody  to  two  men  and  their 

heirs   ihall    amount  in  law  to    feTcral  grants, 

189.  a. 
Where  two  tenants  in  comnum  join  in  the  grant  of 

a  rent  charge,  it  (bail  euurc  as  feveraj  grants* 

197.  a.  267.  b. 
Where  bj  the  grant  of  a  reTerfion,  rents  and  fer- 

vices  (ball  pafs,  151.  b.  153.  a.  517.  a.  324.  a.  b. 
By  the  grant  of  (facreditaoicota)  what  (ball  pals* 

6.  a.  16.  n.  383.  a.  b. 
Where  bjr  tbe  grant  of  laiuf  a  rererfion  (ball  pafs, 

324.  b. 
Where  tennnt  in  tail  grtats  Mvai^alaai,  what  (ball 

pafs,  331.  a. 
A  man  grants  proiimom  mdvccat.  to  one,  and  before 

the  charch  void,  grants  prarimam  advocat.    lo 

another,  the  fecond  prant  is  void,  378.  b. 
A  man  grants  3 praf.titationemf  and  die9,  his  wife 

ihaH  have  the  tbree^  and  the  graiiteo  the  4th, 

379.  a. 
A  grant  (ball  not  enure  contrary  to  the  exprcfs 

words  of  it,  313.  n. 
\Ahen   it  (hall  cnare  bj  way  of  estiiigaifiimenta 

307.  b. 
Grfuit  of  the  king,  how  tefted,  7.  pojpm, 

Graxa. 

.Whatgrorais,  4.  b. 

I 

Guardian.     See  AdiDeaTurement,  Dower, 
Marriage,  Socage,  Warddiip,  Waftc. 

The  fcverat  forts  of  guardians,  85.  a. 

Whofltail   be  guardian  of  inheritances  whicKi  ie 

not  in  tenure  duriug  the  minority  of  iba  heir* 

87.  b. 
Xo  wh«»c  porpofe*  the  guardian  (ball  be  faid  pofi. 


feiedofha 

wbaf  ooc  3&  a.  bi 
How  pmy  Im^ mf  g  Mrimii.  «r.  b, 
Wocn  Ibe  &fber*  and  wA  the 

dian,  84.  a.  8&  P^^^ 
Gnafdina  by  tcsare*  wbtf  he  aigbt,  aaad  w^at  be 

wi^t  not  do,  73.  b.  per  tac  peg.  79.  p^fim, 
^-—^-^  'm  rbivnirT*  what  pruib    he    had,    EL 

and  82.  p^Jnu 
Wlio  ^a!I  be  gnanCan  ia  fixnge,  nnd  why*  87.  and 

88  p^jp-wu 
CiLzrdrao  in  (bczge,  bow  long  he  finll  be  to,  87. 

ar.<J  8-'.  ^%»tw. 
■  in 

be  ^il  accooBBt,  89.  p^gim. 


Guard.i..(hip  of  tenant  by  citf  ralry  and  tenant  bv 
fuca 2r,  to  wbom  ihcy  go  on  tbe  gnardian'»  deatJk, 
SO.pc^-. 

The  meaning  of  it,  5.  b. 
WImt  paffes  by  this  name*  iW. 


Httbendmm,    See  Deeds. 

d  fixce  of  the  bsicnrfam  in  a  dcei* 


Tbe  ofice  m 

18JLa. 
Where  it  (ball  be  (aid  rcpofnant  ia  the  grant  of 

an  cfiate  tail,  and  where  not*  21.  n. 
Where  one  named  after  the  habemimm  fittll  take  by 

the   gift*   and  where   not*  7.  a.  tl.  n.  26.  b. 

37&b. 
Where  tbe  fevcnl  limitations  in  the  bobeWnm  (ball 

deftroy  the  joint  implication  of  tbe  prcmilTes 

183.  b.  19a  b. 
Where  an  hmh€mdwm  may  inlarge  tbe  premilles,  bot 

onnot  abridge  them,  299.  a. 
It  may  fiever  a  joint  efute,  184.  a. 

Haga, 
The  meaning  of  at,  5.  b.  5d.  b. 

Hattgh  and  Uovgi. 

Wliat  they  mean*  5.  b. 

Ileir.  See  Annuity,  Appeal,  Attainder* 
Chattels,  Corruption  of  Blood*  Difcect* 
Entry,  Refervation,  Voucher,  Warrantv, 
WaTce. 

The  etvmolorv  and  legal  acceptation  of  the  word 

(heii).  7.  b".  ^37.  b. 
AVhnt   tifuc  and  perfon  may  be  an  heir*  and  wbat 

n«t,  7.  b.  8.  a. 
IJtrru  apparftUt  quh,  8.  a. 
U4nct  ajjtrariwtf  quis,  8.  b. 
Where  and  what  chattels  ibe  heir  (ball  have  after 

tbe  death  of  his  ancellor,  and  what  not,  8.  a.  18. 

b.  185.  b. 
Where  the  word  (heirs)  (ball  be  neccflTiiry  to  the 

ireaiion  of  an  eRate  of  inhmtance,  and  wLere 

nor,  8.  b.  9.  b.  10.  a.  20.  a.  21.  b,  £2.  a.  47.  a. 

193.  b.  322.  b.  385.  b. 
Where  the  word  heirs  (hall  be  gpod  of  itfelf,  anl 

where  not  without  tbe conjundion  of  tbe  word. 

(JUX  8.  b. 
The    extent    and   latitude   of  tbe  word  (Iieir<\ 

9.  •• 

HciM 
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TTeirs  agodd  name  of  ptircliarc,  SG.  b. 

M'ho  ihall  be  faid  the  next  heir  to  take  by  pur^ 
chafCf  and  ^rho  take  by  difcent,  10.  b. 

Where  the  heir  to  take  by  purchafe  ought  to  be"  a 
comuleat  right  beir  in  judgment  of  la\r,  24.  b. 
26.  b.  %G4.  a. 

Where  the  anccftor  may  make  his  right  heir  a  pur- 
chafer,  aud  \f  here  not,  %2.  b. 

Where  a  remainder  is  liuiilcd  to  the  right  heiri  of 
a  particular  tenant,  the  fee  fiinplc  fliall  be  fnid 
to  veft  in  hifu  prefently,  and  where  not,  2^.  b. 
319.  b.  376.  b. 

Where  the  heir  conveying  by  difcent  ought  to 
make  himfclf  beir  fo  him  which  was  laft  leifed, 
11.  b.  15.  a.  239.  b. 

Where  by  the  birth  of  an  heir  more  near,  the  dif- 
cent to  another  Oiall  be  defeated,  11.  b. 

Wlicre  the  heir  of  the  part  of  the  f>ithcr  (hall  in- 
herit before  the  heir  of  the  part  of  the  mother, 
^'  i  eonvtrfo,  Vi.  a.  and  b.  13.  a. 

The  difierencc  between  an  heir  in  the  civil  law, 
and  an  heir  at  the  common  law,  237.  b. 

Where  the  fons  of  an  aliet\  bom  within  the  iigeance 
ot  the  king  iball  not  be  heirs  either  to  other. 
The  lame  of  the  fons  of  a  perfon  attainted;  J'ecut 
if  born  before  tlie  attainder,  8.  a. 

Where  aud  what  attainder  Ihall  difablc  the  party 
attainted  to  inherit,  or  to  have  heir,  and  where 
and  what  not,  8.  a. 

Where  the  heir  (hall  not  be  bound  by  the  obliga- 
tion or  warranty  of  biit  anceftor  witliout  naming^ 
S09.  a.  383.  b.  384.  b.  386.  a. 

Where  a  man  .binds  his  heirs  to  warranty,,  or  to 
pa^  a  fuiu  of  money  without  naming  himfelf, 
fuch  lien  (hall  be  void,  .'386.  a. 

Where  an  action  of  debt  Ihail  lie  againft  the  fpecial 
heir,  without  naming  the  heir  at  the  common 
law ;  fecus  of  a  voucher  by  reafon  of  a  warranty, 
376.  b.  386.  b. 

A  gift  to  a  man  his  beir  and  fucceflbrs,  how  it 
fljall  enure,  9.  a. 

When  t!ie  heir  (hall  have  an  action  for  defacing 
Iiis  anceUor*s  monument,  18.  b. 

Heirloom. 

What  heirloom  is,  18.  b. 
Cannot  be  devifed,  18J.  b. 

Herbage.     See  Jointcnant. 

W'hatffaall  pafs  by  the  grant  of  the  herbage  of  land, 

4.  b. 
Where  the  owner's  acceptance  of  a  leafe  of  the 

herbage  of  his    land  by  indenture  (hall  be  uo- 

efioppcl  as  to  the  land,  47.  b. 
Where  a  refcrvation  of  rent  out  of  the  herbage  of 

land  flmll  be  good,  142.  a. 

Hcrefy, 

Attainder  of  it  doth  not  forfeit  land  or  corrupt  the 
blood,  391.  a, 

Heriot.     See  Extinguiiliiheiit. 

How  called  in  llic  Saxon  tongue,  lari.  b. 

I'roiii  what  Hnii(|4>ity  due  to  lords,  ihiJ, 

Where    a  clevife  by  the  tenant   of  all  his  gooda 

^all  not  defeat  the  lord  of  his  heriot,  \\Mi.  b. 
^here   by  purchafe  of   part  of  the  teuaucy  by 


the  lord,  a  beriot  ibali  be  eitin£t,  and  w^ere 
nut,  149.  b. 
Where  a  heriot  (hall  be  paid  before  a  iiiortiuiry« 
183.  b. 

Hida  Terrce, 
What  hida  terra  is,  69.  a. 

Hirfl  and  HurlL 
The  meanlog  of  them,  5.  b. 

Holm  and  Uulmvs, 
What  they  mean,  5.  a. 

Holt. 

Tlie  fignificationof  it,  4.  b.  « 

Homage.    See  Fealty. 

The  etymology  of  the  word,  64.  b. 

The  divifion  of  homage,  6/).  b. 

The  manner  of  doing  horaiigej  64.  a. 

In  what  refpc6t  it  is  faid  to  be  the  mod  honoarabia 
and  humble  fervice,  65.  a. 

The  league  between  fuch  lord  and  tenant,  65.  a. 
100.  b. 

Where  in  doing  homage,  Iioraage  due  to  the  king 
ought  to  be  excepted,  and  the  penalty  for  omit- 
ting it,  64.  b.  65.  a.  b. 

What  perfon  may  do  and  take  homage,  and  what 
not,  65.  b.  66.  b.  67.  a.  and  b.  68.  a.  341.  b. 

The  form  of  humage  by  au  abbot  or  other  eccle> 
(iaflical  perfon,  65.  b. 

The  form  of  homage  by  hu(haDd  and  wife  joiatlj, 

66.  a. 

Where  and  what  corporation  may  do  and  take 
homage,  and  where  and  what  not.  65^  b.  (36.  b. 

67.  a.  341.  b. 

Where   the   huiband    (hall  do  and  take  boroago 

alone,  and  where  jointly  with  hi&  wilea  Sik  ^. 

67.  a. 
Where  there  are  di\'ers  tenants  of  the  fame  land* 

where  all  and  where  but  one  (kuU  6u  homage* 

67.  a.  b. 
Where  and  why  the  tenant  (kali  iu4  be  fworn  in 

doing  homage,  68.  a. 
Where  homage  done  to.  one  joint  loid  flialt  escnfe 

againft  the  other,  67.  bv 
The  benefit  which  accrues  to  \fit^,  by  T«ceivin|^- 

homage.  68.  a.  99.  b.  . 
Where    the  teouut  notvrithAanding  homage  .unca 

done  to  the  luTdKllutLl  be  €om|>eU(d  todohouvago 

agaiu  to  his  heir,  and  whcie    «it,  ICKi.  K., 
Where  the  tenanlt.  npon  traiifr.ttion   ol  the  U,^^ 

niory  to  another,  flti  #l)e  coiupcUed  tu  do  hodloge 

agaui,  aud  where  no),  10->.  ».  and  b« 
Where  alter  refufal  the  lord  (haU  not  dii&vam  hia 

tenant  for  hojaai;e  until  Tocpipii^  103.  a. 
l\y  what  raeaus    tesUy  fiiati   be   U*p«r»lcd  from 

'itouiage,  and  by  whatnot,  1.70.  b.  t51.  9i« 
The  wilt  of  k*tmugiio  cvfitnd^,  and  where  H  lieth* 

101, 

Homago     AimceftreK      See  Attornment, 
,  Per  tjuik  Seniiia^  Recovery,  Warranty. 

Ihe  defciption  of  tenure  by  hoioaj^t  ftuiK^UreU 
lOU,  b, 

«t  Blo«4 
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Blood  on  the  lord's  fide  nottlways  reqaifite  to  fueh 
tenure,  100.  b.  102.  b. 

Where  fuch  tenure  draweth  to  it  warranty  and 
acquittal,  101.  a.  S84.  a. 

What  Ihall  be  a  good  counterplea  to  a  warranty  by 
caufe  of  homage  aunccftrel,  1<>1.  a. 

What  lands  the  tenant  iball  recover  io  value  upon 
fuch  warranty,  102.  a 

The  reciprocalty  of  reverence  and  protedtion  be- 
tween fuch  lord  ^nd  tenant*  100.  b. 

Where  fuch  tenant  ihuU  be  compelled  to  nttorn  to 
the  grantee  of  his  lord,  and  where  not,  101.  a. 

Where  the  lord  by  homage  aunccflrvl  m»y  difclaim 
in  the  feignioty,  and  where  not,  101.  b.  10?.  a. 

W^here  a  roan  may  hold  by  homage  aunccilrel  of 
a  body  pi)Iiiic,  but  not  i  convtrj'o,  102.  b. 

Where  fuch  tenure  Ihall  remain,  notwilhfiandini? 
the  alteration  of  the  name  and  nature  of  the  cor- 
poration, and  where  not,  lOS.  b. 

Where  an  abbot,  bi(hop,  £cc.  Hiall  not  difclaim  in  a 
feigniory  by  homage  aunceftrel,  102.  b*  103.  a. 

After  alteration  by  the  tenant  by  homage  auncef- 
trel, what  fervice  Ihall  be  due  to  the  lord, 
10i».  a. 

What  a^t  by  the  tenant  ihall  be  an  interruption  of 
the  privity  between  him  and  his  lord,  and  what 
not,  103.  20i.  b. 

WJiere  fuch  tenure  may  belong  to  knight  fcrvice« 
105.  a. 


Hope. 


What  it  is,  5.  b. 


Homgeld. 
The  ffleining  of  it,  187.  a. 

Mors  defon  Fee^ 

Where  fuch  plea  (hall  be  good  by  the  tenant  upon 
a  diftrefs  and  avowry  by  a  ftranger  who  claims 
the  feigniory,  and  whete  Bot«  t*  b. 

Hofpital. 

The  divers  kinds  of  hofpitalsj  34?.  a. 

What  hofpitals  were  given  to  the  crown  by  the 

ftatute  of  27  H,  8.    31  H.  8.    37  H.  8.  an4 

%  £.  6.  and  what  not,  342.  a. 

Hotchpot 

What  it  is,  \7e»  X77,  pofftm. 

How  and  Hoo. 
The  iignification  of  the  words*  4.  b« 

Jatnpno. 
The  meaning  orjetpipna,  5.  a. 

Ideot*    See  Condition,  Dum  non  Compos^ 
Entry,  Heir,  Mortgage, 

yrho  properly  faid  to  be  an  ideot,  247.  a. 

Where  an  idcot  fliatl  be  bound  by  a  difcent,  247.  a. 

J^  what  means  a  feoffment,  &c.  by  an  ideot,  may 

be  avoided  during  his  Cfe»  and  by  what  not, 

247.  b. 
J^hcie  •  fliuger  may  tender  money  m  perfonor 


f  nee  of  a  condition  to  fave  the  efiatt  of  la  idett 
without  his  confent,  206.  b. 
Where  an  idrot  ought  ti'  fue  in  proper  perfoo,  aod 
not  by  guardian  ur  attorney,  135.  b. 

Imprifoninent.     See  Entry. 

Imprifonroent  a  good  caufe  to  reverfe  an  outlavrri 
297.  b.  259. 

Wlu-re  it  (hall  fave  a  default,  259.  b. 

Where  and  how  a  man  in  prifon  may  be  pro- 
ceeded sgainft  by  fuits  and  ptosis  of  lif, 
260.  a. 

How  a  man  in  prifon  ought  to  be  ordered  and  mM, 
260.  a. 

A  precedent  where  affcer  judgment  in  an  ^pn! 
againft  a  woman,  her  iinprironmcot  wasrefp.^'J 
by  reafon  of  pregnancy,  289.  a. 

A  precedont  where  alter  judgment  in  a  trefpiii 
qnare  vi,  ^c.  againfc  an  infant,  he  was  eicuiird 
of  imprifoninent  by  reafon  of  bis  age,  t^id. 

Incident.     See  Appendant. 

Incumbent.     See  Parfon,  Qtian  Impcdii. 
The  etymology  of  the  word,  119.  b. 

Indenture. 

What  it  is,  and  that  it  may  be  in.  the  firft  or  third 
perlbn,  and  forms  of  both ;  and  that  alt  tbe  pvU 
make  but  one  deed,  229.  and  230.  per  tat.  ptf. 

Wlien  it  is  an  efioppel,  when  not,  45.  a.  47.  b. 

Indi^ment.    See  Appeal,  Felony,  Plead- 
ing. 

The   lignification   and   derivation   of  the  vord, 

126.  b. 
What  certainty  reqniGte  in  an  indi^hnent,  305-  >• 
Where  the  indi£^ment  fhall  fay  (fdonici)  alMtbt 

ofiencc  be  no  felony,  127.  a. 
The  difference  betwec^n  an  appeal  and  an  iixiid- 

ment,  126.  b. 

Infant.  See  Actompt,  Baftardy,  Cotct- 
ture,  Dower,  Entry,  Exchange,  Exccd- 
tion,  Stat,  of  Meridn^  c.  5.     Wammt}. 

Where  an  infant  may  be  a  purcbafer,  2.  h. 
"Where  aflignment  of  dower  by  the  hetr  being  la 

infant, fliall  be  gvAtd,  and  where  not,  S^.  s. 
Where  by  cuftum  at  iixtcen,  be  may  make  s  Ittk, 

45.  b. 
^here  and  for  what  things  the  deed  or  oblizstioa 

of  an  infant  ihall  bind  htm,  and  where  and  i« 

what  not,  171.  b.  172.  a. 
Where  and  within  what  lime  a  fine  levied  bju 

infant  may  be  avoided,  and  where  it  ma^  be  r^ 

▼erfed  by  his  heir  aUer  his  death,  and  wbeit 
•  not,  131.  a.  380.  b. 
Where  the  breach  of  a  condition  in  JawftallW* 

forfeiture  of  the  office  or  eftate  of  an  iiifu<< 

and  where  not,  233.  h. 
Where  laches  in  an  infant  fliall  be  prfjudjcul » 

him,  and  where  not,  246.  a.  b.  380.  b. 
Where  a  feme  covert  fliall  be  prejudiced  by  Iscke^ 

where  an  infant  (ball  not,  146.  b. 
lyi^ere  aad  at  what  age  t^  wtXci  mioa^^^ 

0iu 
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ijifant  in  criminftl  mjitters  (hall   be  imputed  to 

him,  and  where  and  at  what  not*  347.  b. 
Where  a  leafe  for  ^ears  made  by  an  infant  iball  be 

^ood,  308.  a. 
Where  the  reieafe  of  a  debt  by  an  infant  ihall  be 

good,  and  where  not,  364.  b. 
What  things  are  avoidable  by  an  infant  after  his 

full  age,  and  what  only  during  hift  nonage,  380. 

a.  b. 
Where  an  a6tton  of  wade  or  eejfavit  lieth  againft 

an  infant,  380.  b.  381.  a. 
Whore  an  infant  Ihali  be  compelled  to  attorn  in 

a  quid  Juris  clamat,  or  per  qu<efervitia,  315.  a. 
An  infant  can  contract  only  fur  neceifiiries,  35.  b. 
Where  an  ufurpation  upon  an  infant  (haU  put  him 

out  of  poflellion  of  the  advowfon,  344.  b. 
By  what  acts  an  infant  in  ventrt  fa  mere  (ball  be 

bound,  and  by  what  not,  100.  b.  244.  a.  245.  b. 
An    infant   not  capable  olf  \he   ftcwardAiip  of  a. 

court,  3.  b. 
Not   capable   to  perform  grand  ferjcanty  at  th6 

coronation,  107.  b. 
Not  capable  to  be  of  an  enqneft,  157.  a.  172.  b. 
Where  an  infant  fhall  not  be  amerced  for  a  uonfuit 

or  default,  127.  a. 
Where  npon  a  judgment  againil  him  quhd  capiatur, 

lie  (hall  not  be  iroprifoued,  289.  a. 
Where  an  infant  (hall  not  be  charged  in  an  ac- 

compt,  171.  b. 
Where  an  mfant  may  do  homage,  but  not  fealty, 

65.  b. 
Where  an  infant  oaght  to  fue  by  proc/ieiii  amy,  and 

defend  by  guardian,  135.  b. 
Where  a  ilranger  and  where  the  fpecial  heir  fliall 

take  advantage  of  the  infancy  of  his  anceftor, 

336.  b.  3Sr,  b. 

Infranchifement.    See  Manumiflion. 

Tlie    derivation   and  feveral  acceptations  of  the 
word,  37.  b. 

■ 

Inhcritanct.      See  Charge,   Fee   Simple, 

Heirs. 

The  extent  and  fignification  of  the  word,  and  what 

(hall  pafs  by  the  grant  of  iHberitances  6.  a.  16.  a. 

383.  a.  b. 
The  feveral  forts  of  inheritances,  1.  b.  9.  a.  49.  a. 

164.  b. 
Where  a  man  may  have  an  inheritance  moveable 

in  lands,  and  how  fuch  inheritance  may  be  alien« 

ed  and  charged,  4.  a.  48.  b. 
Wiicre  an  inheritance  (hall  afcend,  and  where  not» 

11.  a.  ^ 

New  inheritances  rejected  in  law,  13.  a.  27.  a.  337.  b. 

379.  b. 
The  ancient  courfe  of  inheritances  not  alterable  bat 

hy  parliament,  27.  a. 
Where  a  man  (ball  inherit,  where  he  by  whom  he 

convcyeth  cannot  by  polTibility,  j^  i   converfo, 

25.  a. 
The  blood  only  of  tlie  firft  purchafer  inheritable  to 

lands,  12.  a* 

Inrbllments.    See  Deeds. 

VThere  inroUments  ought  always  to  be  in  parch' 

m^at,  35.  b. 
IV  here  au  iuroUmeol  (hall  not  be  pleadable  with- 


out (hewing  the  origioal  deed,  225.  b. 
Inflant.    Sec  Reminder. 

The  detinition  of  an  inftant,  185.  l>. 

Where  the  law  alloweth  priority  of  time  in  an  im 

lUm,18v5.b. 
Where  a  fee  (hall  be  divefied,  and  veft  in  one  per* 

fon  in  an  inlUut,  297.  b. 

Inftitution.    See  Parfon,  Plenarty. 
The  meaning  of  the  word  inftitution,  344.  a. 


Intention  of  the  Parties.    See  Grants. 

Where  the  conftruttion  of  afts  (hall  enfue  the  in-" 

teotion  of  the  parties,  and  where  not,  214.  b. 
Where  the  intention  of  the  parties  (hall  operate  in 

the  railing  and  direction  of  ufes,  49.  a. 
Where  the  emry  of  him  that  right  hath  into  land* 

(hall  be  guided  by  his  intent,  49.h. 
lYhcre  a  man  hath  two  ways  to  pafs  landa,  and  h^ 

intended!  to  pafs  them  by  one  of  the  ways,  yrf 
«  it  (hall  pa(s  by  the  other,  and  where  not*  49.  «• 

Interejfe  Termini, 

What  it  is,  47.  b.  / 

How  it  may  or  may  not  pafs,  47.  b»  338.  b* 

To  whom  it  (hall  go,  47.  b. 

Is  not  loft  by  the  leflTor't  death,  51.  b. 

Cannot  be  confirmed,  296.  a. 

Cannot  be  enlarged  by  reieafe,  270.  ••  ^ 

^  Intereft. 

The  extent  and  fignilication  of  the  word,  345.  b. 
What  pad'eih  by  the  grant  of  totum  intereJJ'e,  ibid. 

IntruTiOD. 

What  properly  f»id  to  be  an  intmflon,  and  how  it 
diffcreth  from  abatement,  dilfeilin,  &c  277. 
a.  b. 

Jointenants.  See  Account,  Attornment, 
Charge,  Diwn./tfiV  infra  JEtatem^  Elec- 
tion, Entry  Congeable,  Judgment,  Pre- 
fentati9n,  Relcafe,  Remitter,  Referva- 
tion,  Stat.  Weft.  a.  c.  23.  and  32  //.  8. 
c.  3-2.     Surrender,  Wafte,  Warranty. 

Jointenants,  whence  fo  called,  and  how  they  differ 

from  parceneis,  180.  b. 
What  things  may  (land  in  jointure  one  with  the 

other,  arid  what  not,  188.  a.  per  tot.  pag.  192.  b. 
Where   the  parties  (hall  be  jointenants.  notwith- 

ilaiiding  the  feveral  and  inditferent  limitations  to 

each  of  them,  180.  b. 
Where  there  may  be  a  joiutenancy  albeit  no  furvi* 

vorfliip,  181.  a.  b.      . 
Where  chaiteh  or  debts  in  jointcnancy  (ball  fur- 

vivc,  and  where  not,  181.  b.  18'i.  a. 
Where  jointt-nants  may  be  albeit  the  ^ftates  veft  in 

them  at  feveral  times,  and  where  not,  188.  a. 
\Vh.'re  two  may  have  joint  eftaies  for  their  hves, 

and  fevfrariuherilances,  or  the  inheritance  to 

one  of  them,  182.  a.  b.  183.  a.  184.  a.  189.  h. 
To  what  purpofes  fuch  inheritance  (ball  be  dud  to 

c3  b# 


THE    TABLE. 


W  €xecQt^d  in  the  life  of  the  parties,  and  to 

vhat  not,  182.  b.  1B5.  a.  184.  a.  b. 
Whtcre  and  bj  whdt  u^ts  an  el'ute  tu  joicUure  may 

be  re\ereil,  and  where  and  bjr  what  not,  182.  a. 

per  tcU  pag,  183.  a.  190.  a. 
Wbcre  two  may  be  joiutcnauts  of  the  freehold  and 

fee  liniple,  and  tenants  in  coiumou  of  an  eltate- 

tnil  io  the  fame  land.  183.  b. 
TViiere  the  joiiitenant  (urviving  (ball  be  liable  to 

the  charges  of  his  companiunt  and  where  not, 

ISi.  b.  pertH.  pag.  185.  a. 
Where  the  charges  ofone  jointenant.  avoidable  by 

bi$  cxympamun,  fiiall  be  good  againft  himt'elf  fur- 

▼iving«  184.  b. 
Where  upon  a  rccox'ery  againft  one  jomtenant, 

execution  fii'ali  be  fued  agaiufc  his  companion^ 

18ii.  a. 
Where  an  ciloppel  to  one  jointenant  ihall  not  bind 

his  companion  furviving,  ibid. 
W^here  a  devife  by  one,  jointenant  fliall  be  void 

airoinft  his  companion,  I8d.  a.  b. 
M  lujre  by  the  death  of  the  wife  jointenant  with 
%  a  (Iriingcr  for  jears,  the  term  ihall  furvive  to 

the  other  jouiteuant,  and  not  to  the  hufband* 

185.  b. 

Wlicrc  a  difpnragement  of 'the  heir  bj'  one  join- 
tenant  Ihail  be  a  forfeitare  of  tlie  ward  as  to 
tM»th,  80.  b. 

Wliere  one  johitennnt  of  a  ward  OiaM  be  Uabic  to 
the  wafte  done  by  his  coinpanioo,  54.  a. 

Where  an  atfi<;unicttt  of  dower  by  one  jointenant 
fhall  be  good  againft  his  cotupanion,  Sb.  a. 

Where  a|jon  grant  ol*  a  rent  to  two,  die  eleftion 
of  one  to  liave  ^t  as  an  annuity  ox  rent  (hall  buid 
his  companion,  146.  a. 

Where  a  refcotis  by  une  jointenant  fiiall  make  bis 
companion  a  difleifor,  161.  b. 

W^e^e  each  jointenant  fliall  be  fard  to  be  feifed 
ptr  mif  et  per  tout,  m\d  to  what  pnr(>oies  either 
hath  right  but  to  a  moiety,  186.  a.  3bO.  a. 

Where  a  leafe  i'vx  ^ears  by  one  jointenant  for  life 
or  in  fee,  to  begin  after  his  death,  (hal!  be  good 
sgainlithe  furviror,  and  where  not,  184.  b.  18.5.  b. 
1B6.  a.b. 

Where  a  grant  of  the  herbage  or  veftiire  of  the 
land  ^y  oat  jointenant  (hall  bmd  the  furvivor, 

186.  b. 

Where  a  prrfentation  to  a  charrh  by  one  join> 

tenant  (haU   not  pjit  his  companion  out  of  ftoC- 

fertj'/n,  186.  b. 
Wiieic  a  pattition  between  jointenants^lha II  be  good 

withoiit  deed,  and  where  not,  169.  a.  1117.  a. 
Mliercby  pariitionbetMeeu  |oin(>nunt5,  a  witrrauty 

fhaJl  he  doffroyed,  apd  where  not,  187.  a. 
Where  hulbsnid  and  wiic  |}ihI1  be  joiutenanis,  and 

w'  t^re    hy   cxuwUifi^    aitd  where   by  moietiL-Sy 

1^7.  a.  h.  pfr  lot,  png. 
WUifrc  be/an  Hud  feme  and  a  ilranger  are  jointe- 

njnts  tlfc  loltr  alien  iit  ion  of  the  haron  dial  I  bar 

the  (irauger  furiivin^  as  to  a  rooicty,  and  where 

mA,  187.  b.  1S8.  a.  027.  b. 
Whrrr  one  joiuienaut  or  pircencr  cntcri  or  re- 

ctiircr*,  thtf  whole  cfi^tc  bciu^;  put  lo  a  right,  the 

clher  IjalJ  enter  and  occupy  with  hiui,  and  nhere 

not,  188.  i^.  564.  b. 
W<»erc  ft  Icaff  of  part  of  the  term  by  one  iointenant 

for  year<,  (hall  lie  a  feverancc  ot  the  jointure  as 

to  the  whole,  19?  ju  199.  a. 
Wbcra  a  leteraoce  of  the  jointure  of  the  frec< 


hold  fball  be  a  feTerance  of  tlie  reverfion*  191.  V. 
192.  a.  b. 

Where  a  refers  ation  of  thp  rererfion  to  one  jaia- 
tenant  by  deed  indented  upon  a  teafe  bj  bodi 
(liall  not  eltop  the  other,  19^.  a. 

Where  a  leafe  is  made  by  two  jointenant^  the  re- 
mainder in  fee  to  one  of  them,  this  Ibail  be  a 
good  remainder  for  a  moiety,  19^.  b. 

Where  one  jointenant  makes  a  ieafe  for  his  ova 
life,  and  dieth,  no  furvivor,  qtiAre,  193.  a. 

Where  the  feoffiuent  of  or«e  jointenant  to  his  coi»- 

'  panion  and  a  Itranger,  (ball  be  good  only  lu  ibe 
ftranger,  :\35.  a. 

Where  two  infants  jointenants  make  a  feofr!rje3% 
by  the  death  of  one  his  ri_ht  Hiall  farrive  ;  jecta 
ol  a  feolFraent  by  one  folely,  357.  a.  b. 

Where  the  father,  jointenant  with  the  Con  an<i  a 
firanger,  makes  a  feoflfroent  of  the  wliolc  w  ''i 
warranty,  the  Llranger  farviving  fliall  avoid  tht 
whole,  367,  a. 

Jointure.     See   Dower,    Sut.    li  H,  7. 

cap.  20. 

What  fliall  be  a  good  joiiitore  within  the  ilatute  of 

i'7  //.  8.  and  what  not,  36.  h: 
Where  the  wife  may  waive  her  jointure,  and  wkera 

not,  36.  b. 
May  be  made  determinable  by  the  party's  owa 

act,  36.  *"  ^ 

Ireland, 

How  and  when  the  laws  of  England  werefirft  eia- 
bliiied  in  Ireland,  and  how  afterwards  coofrmed, 
and  by  whom,  1 11.  a.  b. 

Ifliie.     See  Plcading.s,  Verdi€t. 

An  iflue,  and  the  feveral  kinds  cfiflfues,  126.  a. 
Where  an  ilfue  gcncrrilljr  taken  fliall  refto  to  lh« 

count,  and  not  10  the  writ,  1^26.  a. 
Iffuc  upou  a  nt'pativp  pregnant  not  good,  126.  a. 
Where  two  atfirniativcs  fliall  snake  an  itfue.  aitd 

where  not,  126.  a. 
Where  an  iflue  fliall  be  good  npon  a  matter  affirma- 
tive and  negative,  albeit  it  be  not  in  evprc;a 
,  words,  ibid. 
The  form  of  the  entries  of  ifiues  of  the  part  of  t*ra 

plainiitf,    and  on   the  part   of   the  defendant 

ihid. 
What   pi'.'aa    arc  ifl*ucs   themfelvea,  whereto  tU 

plaiutiifor  defendant  cannot  reply,  1^6.  ». 
Where  moJfl  et  Jbrmd  ftull  be  of  the  fubr;a!)Cf  uf 

the  iflue,  and  where  but  matter  of  lorip,  281.  U 

per  tot.  jic^. 
Where  the  fubftance  of  the  ifliie  being  found,  i: « 

vcrdift  fhall  be  fnffjcient  notwirhicjiudin»  ocu/- 

dnn.  of  circunift.mces,  vv:7.  a.  28?.  a. 
Whore  the  plea  of  the  pnrry  aiuoinirvto  a  genera! 

ilfue,  the  genornl  ilVuc  Ihull  be  entered,  5i>3.  b. 
Iflue  Ihull  be  juiued  ou  a  iravert'e  wbcu  well  laics, 

IVv'i.  a. 

Judgment.     Sec  Error,  Partition. 

The  fignification  and  derivation  of  the  word,  39  ^ 

163.  a. 
The  Itrvcral  forts  of  judgments,  ibid. 
Where  in  a  renl  action  by  one  joiatcnant  or  p■^ 

ccuer  tigatnit  another,  judgment  Ihall  cot  k« 

|n« 
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g!^tl  in  fevenilt^f,  167.  b.  187.  a. 

In  what  adions  judgment  fiual  ihall  be  given* 
294.  b. 

Tlie  form  of  the  judgment,  when  it  is  for  the  te- 
nant or  defendant  in  plea  in  bar  or  to  ibe  writ, 
363.  a. 

How  aad  by  what  means  every  cafe  judicially  de- 
pending ihall  receive  end,  71.  b.  72.  a. 

Jugum  Terrae. 
What  it  is,  5.  a. 

Juncaria,  Joncaria* 

What  it  is,  5.  a. 

What  pafles  by  this  name,  ibid. 

Juris  utrum.    See  Parfon. 

Juror,  Jury.  See  Challenge,  Statute,  Ver- 
dia,  (r.  a.  c.  38.  Artie,  fup.  Chart,  c.9. 
2  H.  5.  c.  3. 

The  properties  of  a  joror,  155.  a.  b. 

What  perfon  may  be  a  juror,  and  what  not,  156.  b. 

157.  a.  172.  b.  ^ 
How  they  (hall  be  treated  if  they  do  not  agree, 

227.  b. 
Where  a  eejtuy  que  ufe  ihall  be  a  fufficient  juror 

within  the  flat,  of  2  H.  5.  c.  3.  272.  b. 
Where  tenant  pur  outer  vU,  or  the  huiband  feifed 

in  his  wife's  right,  is  returned  on  a  jury  after  the 

death  of  the  wife  or  ceftuy  que  vie,  they  may  be 

challenged,  ibid.. 
Where  a  witnefs  (hall  be  had  iu  eqnal  refpe6l  with 

a  juror,  and  where  not,  6.  a. 
The  jury  mnft  give  a  verdid  though  no  evidence  bo 

given,  296.  h. 

Juftices.    See  Court,  Eyre, 

By  what  names  anciently  called,  168.  b. 
Juitices  of  aifiie,  whence  fo  called,  263.  a« 
Their  office  and  jurifdidlion,  ibid. 
In  what  cafes  anciently  jnftices  of  niji  priui  might 

give  judgment,  and  in  what  not,  263.  a. 
The  names  of  divers  biihops  and  clergymen  that 

were  anciently  juftices   of  the  king's   courts, 

King.^  See  Prerogative. 

The  etymology  of  the. word  (king),  and  how  called 

-    iu  other  languages,  65.  b. 

The  ftyle  of  every  king  of  England  fince  the  Con- 

queit,  7.  a.  and  b. 
The  feveral  compel lations  of  divers  kings  of  £ng* 

landt  7.  a.  * 

The  feveral  councils  of  the  king,  110.  a. 
The  king  luay  take  a  fee  iimpTe  without  the  word 

(heirs),  15.  b. 
■■  may  referve  rent  out  of  incorporeal  in* 

heritanccs,  47.  a. 
I    I  cannot  be  nonfuit,  139.  b« 


What  fliall  be  faid  a  knight's  fee,  or  eenJuimiUtaris^ 

69.  a.  b. 

Knights  Service.    See  Guardian,  Marriage, 
Relief,  WaidOiip. 

The  defcription  of  a  knight's  fcrvice,  74.  b. 

By  what  names  fuch  fervice  is  4>l^nguifl>ed  in  law, 
74.  b.  75.  a.  b.  108  a. 

To  what  cud  this  fervice  was  created,  75.  b. 

The  rt'fpe^  which  the  law  hath  te  ihe  fupportation 
of  this  fervice,  39.  a.  b. 

Tlie  privileges  of  teuants  by  knights  fervice,  75.*a. 

At  whHt  age  the  tenant  fliall  be  intendable  to  per* 
form  this  fcrvice,  74.  b.  75.  b.  78  b. 

What  things  incident  to  this  tenure,  and  from  what 
antiquity,  76.  a.  b.  305.  b. 

For  what  cauie  the  law  gave  the  ward  and  mar- 
riage of  the  heir  of  fuch  tenant  to  his  lord,  75.  !)• 
76.  IU 

Where  the  tenure  ceaiing  the  wardship  and  ^11 
other  incidents  H^all  alfo  ceafe,  76.  a.  b.  248.  a.' 

Where  the  fruits  of  knights  fervice  being  fufpcnded« 
the  tenancy  being  in  a 'corporation,  Ihall  be 
revived  again  in  the  hands  of  a  natural  perfon^ 

70.  b.  99.  a. 

Where  a  tenure  may  be  knights  feryice  and  no  ef- 

cu^ge,  82.  b. 
Where  tenure  by  caftleguard  ihall  be  knights  fer« 

vice,  and  where  not,  82.  b.  83.  a.  87.  a. 
Where  the  tenure  (hall  remain  albeit  the  caftle  b« 

ruined,  83.  a. 


KnoL 


What  it  is,  5.  b. 


Knight. 

The  derivation  of  the  word,  and  how  caU«d  in 

other  languages,  74.  b. 
The  dignity  of  a  knight,  107.  b. 


Laches.  See  Baron  and  Feme,  Coverture, 
Dum  nonfuit  CompoSy  Entry  Congeable, 
Ideot,  Intiint,  Fines,  Prerogative. 

Tlie  fignification  of  the  word,  246.  b.  380.  b. 
Where  laches  Ihall  be  imputed  to  a  man  beyond 
fea,  and  where  not,  260.  b. 

Lag^man, 
What  it  is,  58.  a. 

Lannemanni. 
The  meaning  of  it,  5.  a. 

Lapfe.     See  Quare  Impedit. 
« 

Law. 

The  feveral  laws  ufed  within  this  kingdom,  11.  b. 
Tlie  divifiouof  the  law  of  England,  110.  b.   tl5.  b. 

344.  a. 
The   feveral  names  wherohy  the  common  l^w  of 

England  is  called,  14^.  a.  » 

How  the  conuuon  law  and  the  law  of  the  Grows 

diflef,  15.  b. 
The  law  fpiritual,  what,  344.  a. 
Intendment  of  law,  what,  78.  b. 
Ko  proof  to  be  admitted  agaiull  the  prefumption  ot 

law,  373.  K.  b. 
Wliat  things  the  law  moll  favoiireth,  124.  b. 
Bow  the  law  icfpc£U  the  order  ol  nature,  92.  •. 

197.  b.  ^. 

a  4  ^bft 


The  ancient  rules  and  courfe  of  the  law  not  to  be 

innovated,  282.  b. 
Tbecommeodalion  of  the  law  of  England,  97.  b. 
The  delight  and  facilitj  of  the  lludj  of  the  law, 

Adiooniiions  and  diredions  concerning  the  ftudy 
and  practice  of  the  law,  70.  a.  b.  si49.  b. 

Lea  and  Ley. 
What  they  are,  4.  b. 


Lcafes,  Leflbr,  Leflce.  See  Confirmation, 
Relcafe,  Rent,  Refervation,  Stat  32 II.  8. 
c.  a8. 

Tlie  derivation  of  the  word  (feafe),  43.  b. 

Tlie  fevcraJ  kinds  of  lealos,  45  a.  b. 

\Vh»t   rhall  be  I'ufficicnl  words  of  leafc,  45.  b. 

301.  b. 
TVhat  pcrfons  may  make  leafes  at  this  day,  which 

could  not  by  the  common  law,   et  e  converjo, 

44w  b. 
What  things  requifire  to  the  perfedlion  of  a  leale 

within  the  ftm.  32  H,  8.  44.  a.  b. 
What  leafra  iliail  be  giiod  within  the  ftatntes  of  1 

and  1:5  Elii,  and  what  not,  44.  b. 
Wicrc  a  concurrent   Icafc  fl«ail  be  good   within 

thofc  ftarutes  aud  w  hcrr  not,  45.  a. 
What  l)j.ilJ    be  laid  a  lufficunt  certainty  where- 
upon a  Icdfc  lor  years  may  depend,  imd  what 

not,  42.  b. 
Where  a  le^fc   for  years   may  ceafe  and   revive 

again,    as  to  fcveral  perfons,    and    where   not, 
46.  a.  N 

To  what  purpofcs  the  party  ihali  be  faid  a  leflee  for 

years  bctore  entry,  and  to  what  not,  46.  b>51.  b. 

?70.  a.  b- 
Whrrc  a  It- afe  is  made  to  have  from  the  date,  or 

day  of  ihe  date,  or   from  the  making,  or  from 

henceforth,  &c.  where  it  (hall  be  faid  to  have 

hrginoing,  46  b.  ' 

Where  the  deed  hath  no  date,  or  bearelh  an  iro* 

poflible  date,  when  the   leafe  Ihall   be  faid   to 

have  commencement,  ibid. 
Where  the  deed  referreth  to  a  void  leafe,  or  mif- 

recite  a  leafe  in  effe,  to  have  from  the  ending  of 

thai  leafe,  when  it  fliall  l)ej;m,  ihid, 
ITk!  ficnificfltion  of  the  word  (term),  and  the  dif^ 

forcnce  inter  Urminum  atmorum  ft  temput  atino^ 

rum,  45.  b 

Where  u  Uafe  to  the  party  i»enera»y  fliall  be  con- 
ftrued  to  be  lor  tlic  hie  of  the  Icffor,  and  where 
for  Ihe  hie  of  the  lelVee,  42.  a.  183.  a.  b. 

Whfre  divers  pcrlWns  join  in  &  leafc,  whofc  leafe 
it  (hall  becotillnied,  45.  a. 

Wh.T<-  a  Irafe  for  yeais  by  tenant  in  tail  fliall  be 
void  by  lii.H  d'*aih  without  iffue,  45.  b. 

WhtrOH  Irafe  l.y  jmrfon,  vicar.  &c.  before  the  fla- 
lute,  was  \i.d  by  hi»  death,  and  where  but 
voidable,  45.  b. 

Ledures. 

The  qnalitieft  iof  le6liirfs  anciently,  and  how  they 
ditfei  trom  our  readings  at  this  day,  280.  a.  b. 

Leper, 
May  be  heir.  8.  a. 
^I'iy  fuc,  tho'  removed  by  writ,  135.  K 
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Lefaes  et  Lcfuu^ 
Tbe  meaning  of  the  words,  4.  h. 

Lihraia  Terroe, 
Wliat  it  is,  5.  b. 
What  paflbsby  this  name,  ibid. 

Licence.     See  Authority. 

Ligeance.     See  Alien,  Denizen* 


,The  definition  of  ligeance,  129.  a. 
The  divifion  and  feveral  forts  of  ligeaote,  1  $9.  a. 

Limitation.     See  Time,  Statute. 

What  (hall  be  faid  good  words  of  limitation  a 
Krauts,  &c.  and  tbe  feverai  forts  of  them,  ^M  b. 
235.  a. 

Livery  out  of    the  Hands  of  the   King. 
See  Primer  Seifin, 

Where  the  heir  of  the  tenant  of  the  king  (liall  fee 

livery,  and  where  an  aufitr  U  main,  77.  a. 
Where  the  king  (hall  have  the  mean  prufits  ontl 

livery,  or  ouftcr  te  inain  faed  by  tbe  he*r,  and 

where  not,  ibid.   > 
The  feveral  kinds  of  livery,  and  which  fiial]  be  tbe 

beft  and  molt  fafe  for  the  heir,  77.  a. 
Where  by  the  livery  of  a  manor  an  advowfoo  a;). 

pendant  (hall  pafs  from  the  king,  without  fpcdll 

mention,  77.  a. 

Livery  and  Seifin.     See  Authority,  Fcof- 
ment,  Grant. 

The  defcript  ion  of  livery  of  feifin,  48.  a. 

T\\e  feveral  kinds  of  liveity,  ibid. 

The  antiquity  of  livery,  49.  b. 

To  the  paffing  what  eltates  livery  requifite,  and  of 

what  not,  48.  a.  216.  a. 
What  aa  or  words  by  the  leffor  or  feoffor  thaU  be 

faid  a  good  hvcry  in  deed,  and  what  not,  IS.  a. 

49.  b.  56.  b.  57.  a. 
Where  a  livery  expreffing  one  eftate  referreth  to  a 
;      charter  expreffing  another,  or  which  is  void,  ho«» 

it  iliiillbe  condrued,  48.  a.  b.  222.  b. 
Whore  livery  referreth  to  two  feveralcharters  of 

different  hmitations,  how  it  fliall   be  conftnied, 

21.  a. 

Where  livery  of  the  one  parcel  Iball  be  a  liver? 
of  the  other,  and  where  to  one  feoffee  good  tj 
the  other,  and  where  not,  48.  a.  50.  a.  26X  a. 
290.  a. 

How  livery  flail  be  made  fopafs  a  moveable  inhe- 
ritance, .48.  b. 

Livery  in  law,  or  within  the  view,  what,  4a  b. 

Where  fuch  livery  fliall  be  good,  and  where  net, 
ibid.  253.  a. 

Such  livery  bv  an  atlt>rney,  void,  52.  b. 

Such  livery  not  good  but  to  him  which  takes  tba 
Irprhol.'j,  49.  b. 

Where  a  daim  fl:al!  amount  to  an  entry  to  iter- 
feet  a  hvtry  within  view,  and  where  oot. 
48.  b. 

Where  livery  fliali  be  wade  of  an  upper  chamber, 
Ufid^ 

Vlmi 
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TThat  tbbgis  pro{»ecly  lie  is  grants  and  what  in  li- 

verj,  49.  a. 
Where  a  freehold  in  lands  Ihall  pafs  at  the  com- 

Dioa  law  without  livery»  and  where  not,  49.  a. 

50.  a.  b. 
"Wliere  livery  made,  another  being  in  pofleffion, 

(hall  be  good,  and  where  not*  48.  b.  ti69.  b. 
In  what  refpedts  a  conveyance  by  livery  faid  to 

ekceed  all  others,  49.  a. 
Where  a  charter  of  feoffment  by  a  difleifee,  and  a 

letter  of  attorney  to  enter  and  make  livery  fliall 

be  a  good  Ifeofifroent  after  livery  made ;  fccas 

of  a  leafe  for  years  by  deed,  and  an  entry  after, 

48.  b. 
Where  livery  (hall  be  made  to  a  lelTee  for  years, 

4?.  a. 
Where  livery  to  one  feoffee  in  the  name  of  the^ 

other  (hall  be  good  to  both,  and  where  not,  49.  b. 

359.  a. 
Where  livery  to  one  jointenant,  lefl*ee  for  years, 

Ihail  be  fofficient  to  pais  the  freehold  to  him  in 

the  remainder,  49.  b. 
What  perfon  may  be  an  attorney  to  deliver  feifin, 

52,  a. 
Where  and  when  the  authority  of  an  attorney  (hall 

be  faid  to  be  purfaed,  and  where  and  when  not, 

5t.  a.  e58.  a. 
Where  the  making  of  livery  (hall  prejudice  the 

title  or  inteteft  of  the  attorney  as  to  the  land, 

and  where  not,  59.  a. 
Where  a  letter  of  attorney  may  be  contained  in  a 

deed  of  feoffment,   and  where  not,  and  why, 

52.  b. 
Where 'livery  made  after -the  d^ath  of  the  feoffor 

Ihall  be  good,  and  where  not,  and  why,  52.  a.  b. 
<  Ijvery  not  good  to  expert  iufuturo,  217.  a. 
Where  the  charter  is  abfolute,  and    livery  upon 

condition,  upon 'which  the  efcate  (hall  operate, 

292.  b. 
Where  after  tm  agreement  of  a  feoffment  is  made 

upon  condition,  livery  is  made  abfolute,  how  it 

(hall  be  conftrued,  222.  b. 
Where  livery  relatetb  to  a  deed  made  and  dated 

in  a  foreign  kingdom,  what  Ihall  operate  thereby, 

228.  a. 

Maiheit. 

Tlie    (ignification   and  'derivation  of  the   word, 

126.  ^'b.  288.  a. 

Tlic  nature  and  degree  of  the  offcnca,  127.  a. 

Where  the  writ  (hall  fay  (ftlonUe),  albeit  the  of- 
fence be  NO  felony,  127.  a. 

The  punilhment  anciently  in  an  appeal  of  roaihem, 
and  at  this  day,  127.  a. 

A^-elcafc  of  a6tionsper(bnhl  a  good  plea  inmaihera, 
288.  a. 

Where  a  man  was  indi£icd  for  maiming  himfclf, 

127.  b. 

MachicoUare  and  Machecouare. 
The  meaning  of  the  words,  5.  a. 

Maiatenaoce.      ^See   Stat,  i  £.  a.    c.  9. 
32  H,  8.  c.  9. 

The  fignification    and   derivation  of    the   word^ 

363.  b. 
The  feveral  kinds  of  maintenance,  and  how  pu- 

lufliable,  368.  b.  369.  a. 


TSHiere  an  a^on  of  maintenance  lieth  for'laboii^. 
ing  the  jury,  albeit  they  give  no  verdidt,  or  pafs 
againft  the  plaintiff,  369.  a. 

Manor.  Sec  Grants,  Prerogative,  Steward, 

Trial. 

The  defcription  of  a  manor,  and  whence  fo  called* 

58.  a. 
Huw  manors  began  at  firff,  58.  b. 
Of  what  things  a  manor  may  confiil,  58.  a. 
The  office  and  duty  of  the  lord  of  a  manor»  59.  b. 
Where  a  court4>aron  holden  out  of  the  limits  of  the 

manor  (hall  be  good,  and  where  void,  58.  a. 
Where  and  what  things  ibdll  pals  by  the  grant  of  a 

manor  wiihout  (cum  pertinerUiis),  and  where 

and  what  not.  121.  b. 
Where  a  rent-feck  may  be  parcel  of  a  txanov  ',fecuM 

of  a  rent-charge,  150.  b.  153.  a. 
Where  a  reverfioii  upon  an  eftate-tail  (hall  be  parcel 

of  a  manor,  and  pafs  by  the  grant  of  the  manor. 

324.  b. 
Where  upon  a  leafie  of  a  manor,  except  parcel,  the 

part  excepted  (hall  continue  parcel  of  ihe  manor. 

and  where  not,  324.  b.  325.  a. 
Where  upon  trial  of  a  fa£l  fuppofed  within  a  manor 

the  vifhe  (hall  come  out  of  the  manor,  and  where 

out  of  the  town,  125.  b. 

Manumiilion.    See  Villein. 

The   (ignification   and   derivation    of   the    word» 

137.^a. 
The  feveral  kinds  of  manumiffion,  137.  b. 
By  the  manumiilion  of  a  villein  cum  mA  fe^cld, 

what  perfons  are  infranchifed,  3.  a. 
Where  and  what  actions  brought  by  the  lord  againft 

his  villein  (hall  he  an  infranchifement  to  the 

villein,  and  where  and  what  not,  127.  b.  138.  a.  b. 

13A  b. 
Where  the  anfwer  of  the  lord  to  the  a£tion  of  the 

villein  (hall  be  an  infranchifement  to  the  villein. 

and  where  not,  125.  a.  138.  b. 
The  fulemnity  of  inanumiiTions  anciently,  137.  b. 
What  eflate  or  gift  from  the  lord  to  his  villein  Hiall 

be  an  iufrancbifcment  to  him,  and  what  not,  137 .bw 

138.  a. 
Where  a  void  ralcafe,  or  an  attornment  by  the 

lord  to  his  villein  (hall  be  no  infranchifement, 

138.  a. 
Where  the  appeal  of  the  lord  againft  his  villein  for 

felony  being  fonnd  againft  him  dial]  be  an  in- 
franchifement to  the  villein,  and  wherein  not. 

138.  b.  139.  b. 
Where  a  nicf  marrying  a  freeman  (hall  be  in/ran- 

chifed,  and  for   what   times,    132.  a.    13d.  b. 

137.  b. 

Marches. 

What  it  is,  106.  b. 

Marchet, 
The  meaning  of  the  word,  117.  b.  140.  a. 

Maremium. 
The  (iguiScation  and  derivation  of  it,  58.  a. 

Mari/cus  and  Mora, 

What  fnarifcui  and  f^ra  axe,  5.  a. 

Marriage- 
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If  trriage.  See  Baron  and  Feme,  Coverture, 
Difparagement,  Divorce,  Slat.  32  H.  8. 
C.38.    Wardlhip. 

Maritttgium,  ^uid,  et  ^uohtpUx,  21.  b.  76.  a. 

or  what  rcfpcdt  in  the  I  aw,  9.  b. 

"Where  the  marringe  of  ecctefiafticttl  perfuna 
formerly  was  void,  and  where  but  voidable, 
196.  a. 

Where  the  fnther  fball  have  the  cuflody,  and  mar^ 
riiigr  of  his  fun  or  daughter,  aud  where  not, 
84.  a.b.-68.  b. 

Wherefore  the  law  gave  the  marriages  of  heirs  fe- 
males to  the  lord  bv  knights  fvrvice,  78-  b. 

Where  the  lord  Ihall  have  two  years  to  make  a 
lender  of  marriage  to  tlie  hrir  female  of  his 
trriiuit  aticr  her  ni;r  of  fourteen,  and  where  not, 
76.  a.  and  b.  78.  b.  ^ 

Where  the  lord  Ihnll  have  the  dotible  value  or  for« 
feittire  of  the  marri:<ge,  and  where  not,  79.  a.  b. 
84.  b. 

Where  the  executon  or  adiuiniHrators  of  the  lord 
fliall  have  fuch    two  vears    to  make  a  tcndcr> 

79.  a. 

Where  the  tender  of  ranrrin<;e  to  an  heir  female 

l)efore  her  n^t  of  fourteen,  thall  be  good,  and 

where  not,  7?>.  a. 
Where  the  lord  may  tender  marriage  to  Ihc  heir 

already  married,  aud  where  nut,  79.  b. 
Where  the  lord  Ihall  have  the  euDody  of  the  heir 

married  in  tha  Ufa  of  his  aucellur,  and  where 

BOt,  60.  a. 
At  what  age  each  party  laarr  led  may  agree  or  dif- 

agee  to  Uic  marria|;e,  and  at  what  not,  79.  b. 

80.  a. 

Wliere  th«  lord  (Vail  have  the  fntgle  value  af  the 

marriage  without  tender,  8tf.  a. 
What  remedy  tlie  lord  hath  for  the  Itngle  Talue  or 

forfeiture  of  the  marha<;e.  79*  a.  Bif.  b* 

Morniall. 

The  derivation  of  the  word,  74.  a. 

lite  office  of  marfhall  of  the  king's  hoft,  74.  a. 

W  ho  firl\  earl  marihall,  106.  a. 

The  juriidtebon  of  the  court  of  the  c>ioftable  and 

siarihall.  and  accorduig  to  what  law  they  pre> 

ceed,  591.  b, 

Maxim. 

What,  and  whence  fo  calied«  11.  a.  543.  a. 

IS'ot  to  be  ditputcd.  11.  a.  67.  a.  S4S.  a. 

QiioW  ft  M^«  rn  wkf^m^  «m/.sua  nnrai  tft  nan  potff, 

49.' b, 
Aj^C't**  htA  im-^nit  m^mtn  frert  tue,  49.  b. 
Cr  -Utfr  •".-.ri.^wc  tcs*$  ce'\'t  lex,  70.  b. 

Ja5  b. 

Ma\»r  mod  Commopalty.  See  CorpoFatiou. 

Me^&fon. 

W>at.  and  bow  £av«wed  in  law«  4.  b,  54.  b.  56.  b. 

SN.<0.k 

Metthanu. 

How  fare«r«4  m  tav,  9.  b. 
W  faert  iL^  jwAttt  ac«^  iwc  of 


death  of  one  8^11  not  foTviwe  to  the  oHier,  IML  a. 

Where  one  joint  merchant  8mU  hare  aliowanc«  ot 
his  expeuces  and  cbargrs  in  an  accoMpt  ag«iafi 
him  by  his  companion,  as  receiver,  17S.  a. 

Mefne.    5^e  Acceptance,  Forejtidgery  Stat. 

IF.  a.  c.  9. 

Whence  fucb  writ  fo  called,  and  wbere  it  Iictbv 

100.  a. 
Tlie  feveral  judgments  in  a  writ  of  mefbe,  100.  n. 
The  procefs  in  fuch  a  writ»  iM. 
Where  by  purchafe  of  the  tenancy  by  tbe  Io*d 

paramount,    the    mcfnalty    fiull    be    eztioc:, 

15«.  b. 
Where  the  lord  paramount  releafes  or  confirms  to 

the  tenant  to  bold  in  frank almoig<1,  or  by  leflet 

fervices,  the  mefnalty  ihall  be  extinct,  159.  b. 
What  remedy  the  mefne  hath  for  the  furplafage  cf 

his  rent,  upon  fuch  extingnifhraent,  153.  a. 
Where  the  wife  (hall  Imve  a  wrirof  mefne  00  am 

acquittal  granted  to  her  hu{band«  141.  a. 

Mejhagiuuu 
WHiat  nujfuagium  is,  5.  a.  15.  b. 

Minera, 

The  meaning  of  the  word,  6.  a. 
What  pafles  by  it,  ibid. 

Mifcontinuaiice. 
The  meaning  of  it,  32.5.  b. 

Mife.    See  Right. 

The  derivation  and  feveral  acceptations  of  the  «onl« 

«94.  b.  • 

Monafteries.     See  Statote. 

How  many  there  were  in  England,  and  by  wbo« 

founded,  97.  per  tat.  yag. 
Some  held  per  bMrgniam,  9r  per  ttt.  p^. 

Money. 

» 

The  derivation  ef  the  wnrd,  S07.  V. 
Its  rvamyaia,  and  their  etymologies. 
What  Audi  be.  faid  lawfal  muney  of 

what  not,  Vn.  a.  808.  a. 
The  valne  of  a  mark,  poond, 

294.  b. 

Mank. 


Emglmmi.u^ 


In  what  cafes  a  raook  nay 

the  coMuuci  la««  and  m  wbat  no^ 
Tlie  fereral  orders  of  monks  J 

in  this  realm.  15t.  a. 

Moailcr. 

Wkat  iCne  repatcd  ia  law  « 
nut,  7.  k  jC9.  k 


MortdcLnceAoc     Sec 


15;.  b. 


ibat 
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TThere    it  lletk   not   agtioft   a   baftard    eigne, 
9-14.  b. 

Mortgage.     See   Acceptance,    Condition, 
Notice,  Payment,  Tender. 

The  fignificatlon  and  derivation  of  the  word,  905.  a. 
Where  a  day  of  payment  being  limited,  a  tender 

by  the  beir  of  the  mortgagor  after  his  death  ihall 

be  a  good  performance  of  the  condition,  S05.  b. 
'  S08.  b. 
What  perfons  may  tender  money  in  performance  of 

a  condition  in  mortgage,  and  what  not,  1^6.  a.  b. 

208.  b.  «09.  a. 
Where  payment  by  a  ftranger  fliall  be  a  good  per- 

ftirmance,  and  where  not.  Sf06.  b.  207.  a. 
Where  no  place  is  exprefled  for' the  payment  of 

money  upon  the   mortgage,  wliere  the  tender 

(halj  be  made,  210.  a. 
Where  no  time  being  expreffcd,  notice  of  payment 

ihall  be  given  to  the  mortgagee,  ^11.  a. 
Where  acceptance  of  a  collateral   thing    by  the 

mortgagee   in   fatisfa^tion  ihall  bind  him,   and 

where  not,  122.  b. 

Mortmain.    See  Appropriation. 

The  derivation  of  the  word,  f .  b. 
What  perfon  iball  enter  for  alienation  in  mortmain, 
and  within  what  time,  2.  b. 

MuUer.    See  Baflard. 

Tlie  feveral  fignifications  of  the  word,  and  how  taken 
in  the  law  of  England,  243.  b.  ^ 

Murder.    See  Felony. 

The   etymology   and  iignification    of  the   word, 

287.  b.  ' 

How  it  difTereth  from  homicide  and  chance-med« 

ley«  287.  b. 

Mute.    See  Treafon. 
Name.    See  Nobility,  Pnrchafe. 

Where  the  raifprifion  or  alteration  of  the  name  ihall 

vitiate  a  graht,  and  where  not,  3.  a. 
Where  a  grant   without  mention    of  fumamc  or 

chriftian  name,   or  both,    ilrall  be  goud  to  the 

grantee,  and  whea-e  not,  3.  a. 
Where  a  nan  is  baptised  by  one  name,  and  after 

confirmed  by  another,  which  be  ihall  ufe,  3.  a. 
Wliere  the  privileges,  &c.    of  a  corporation  ihal| 

remain   notwithftailding   the  alteration   of  the 

name,  102.  b. 

Nief.    5ce  Villein. 

Nief  de  en  €t  trenu,  25.  b. 

4 

Nobility.    See  Barony,  Valuation. 

The  feveral  limitations  of  nohjIit>',  and  what  eftate 
of  nobility  the  king  may  grant,  and  what  not, 
16.  b. 

When  the  title  lu^d  degree  of  duke,  marquefs  and 
vifcount  began  in  Engiandt  69.  b. 

£arls,  barouif,  di«.  how  ci^atad  by  a  writ  in  ancient 


times,  and  when  creations  by  patentf.firilbegan« 

9.  b.  16.  b. 
What  iliall  be  faid  the  relief  of  a  nobleman  of  eacb 

degree,  .69.  b. 
Where  a  noblewoman  by  marrying  one  inferior  to 

her  degree  ihall  lofe  her  nobility,  an^  where  not, 

16.  b. 
Where  a  dignity  or  name  of  nobility,  or  office  of 

honnar,  dcTcends  upon  divers  daughters ;  how  it 

iball  be  divided,  and  which  ihall  have  the  dignity 

and  execute  the  office,  165.  a.  ^ 

Iflue  of  duke,  earl,  &c.  or  no  duke,&c.  how  triabla, 

16.  b. 
Beauchampe  king  of  WiglU,  83.  b. 

Nonage.    See  Infant. 

Kon  Compos  Mentis.  See  Dum  nan  CompoSf 

See. 

Nonfiiit.  Sec  Retraxit,  Stat.,  a  H.  4.  c.  7. 

When  the  plaintiff  fuid  to  be  nonfuit,  138.  b. 

The  feveral  kinds  of  nonfuit,  ibid. 

In  what  adlions  nonfuit  after  appearance  (hall  be 

peremptory,  and  in  what  not,  239.  a. 
Where  the  nonfuit  of  one  demandant  or  plaintiff 

iliall  be   the  nonfuit  of   both,   and  where  not, 

139.  a. 
What  perfon  may  be  nonfuit,  and  what  not,  139.  a. 

227.  b. 
At  what  time  the  plaintiff  may  be  nonfuited,  and  at 

what  not,  139.  a. 

Notice. 

The  feveral  kinds  of  notice,  309.  b. 

Notice,  un  incident  infeparable  to  attornment, 
ib'ul. 

Where  the  lord  (hall  not  be  compelled  to  avow 
upon  the  feoffee  of  his  tenant  withojit  notice^ 
269.  b. 

Where  the  obligor  or  mortgagor  hath  time  daring 
his  lite  to  pay  money,  payment  at  the  place  with- 
out notice  Ihall  be  no  perlorinance,  211.  a. 

Where  tlie  grantee  of  a  revcrfiou  iliall  not  take 
advantage  af  a  condition  within  32  H,  8.  with- 
out notice  to  the  leffee,  215.  b. 

Where  a  roan  is  bound  that  J.  S.  ihal|  infeoff  a 
ilranger  fuch  a  day,  notice  ought  to  be  given  bj 
J.  6.  to  the  ftranger,  211.  a. 

Nufance 

Where  a  man  may  have  a  particular  remedy  by 
action  for  public  nufance,  and  ^here  not,  and 
why,  56.  a. 

How  publick  nufances  are  punilhable,  ibid. 

Obligation.   See  Condition,  Debt,  Releafes, 
Stat.  34  E.  3.  c.  4.    Trial. 

Thejcgal  accep^ation  of  the  word,  172.  a. 
AVhere  obligations  made  in  the  third  perfon  ihall  be 

good,  and  where  not,  ^99.  b.  VJ3().  a. 
Whire  an  obligation  made  and  d.ttird  beyond  fea 

ihall  be  good,  and  how  triable,  tibi.  b. 
Where    the    intermarriaj:?    of  one    ferae  obtiiree 

with  the  obligor  ihall  extinct  the^iebt  as  to  both, 

264.  b. 

Oocupunt. 
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Occupant. 


Who  fftid  to  be  an  ocou{MOt»  41.  b. 

Of  what  inheritances  occupancy  amy  he,  and  of 

what  not,  41.  b.  388.  a. 
How  occupancy  nay  be  prevented^  41.  b.  387.  b. 
Where  an  occupant  (hall  be  liable  to  walle  and 

payment  of  rents,  41.  b. 
No  occupancy  againll  the  king,  41.  b. 

Occupation. 

Tlie  fcteral  iignifications  of  the  word,  and  to  what 

properly  applied,  249.  b. 
The  writ  of  occupavit,  and  where  it  lieth,  fbul. 

Office  and  Officers.  See  Appendant, 
Attorney,  Stat.  12  JR.  2.  c.  2.  Nobi- 
lity. See  the  refpedive  Names  of  eujch 
Officer. 

Offices  of  juftice,  &c.  granted  to  perfoas  infufficient, 

void,  3.  b. 
Such  offices  not  grantable  in  reverfion,  ibid. 
Where  non>ufer  Qiall  be  a  forfeiture  of  an  office, 

and  where  not,  353.  a. 
Where  offices  may  be  executed  by  deputy,  and 

where  not,  S34.  b. 
Where   the  grantor  may  ooft  his  officer   at  his 

pleafure,  and  where  not,  333.  a.  b. 
What  perfons  capable  of  offices  of  honour,  and  what 

not,  107.  b.  per  toU  pag. 
Wliat  perfons  capable  of  the  (lewardihip  of  a  manor, 

and  what  not,  3.  b.  61.  b. 
Where  the  felling  or  contra^iing  for  an  office  of 

juluce,  &c.  ffialT  difable  the  party  to  be  capable  . 

thereof,  334.  a. 
Where  and  what  offices  may  be  entailed,  and  where 

and  what  not,  30.  a. 
Where  a  roan  (hall  be  tenant  by  the  curtefy  of  an 

office,  39.  b. 
What  things  may  be  appendant  to  an  office,  and 

fhall  pafs  by  grant  af  the  office,  49.  a. 
The  office  of  the  king's  almoner  dcfcribcd,  94.  a. 
When  he  may  and  when  he  may  not  be  diichargedi 

233.  b. 

Office  or  InquiAtion.     See   Stat.   7,  E.  6. 

c.  8. 

Where  the  cfiates  of  particular  tenants  (hall  be 

faved,  albeit  they  be  not  mentioned  within  the 

office,  77.  b. 
What   remedy  for   the   heir  where    be  is  found 

by  the  office  of  fewer  years  than  in  truth  he  ia, 

ihid. 
What  remedy  for  the  trne  heir,  where  another  is 

found  heir  by  the  office,  and  wheie  one  is  found 

heir   in   one  comity,   and  another  in  another 

county,  77.  b.  243.  a. 
Wiiat  remedy  where  one  is  nntruly  fonnd  by  office 

lunatick  or  dead,  &c.  ibid. 
Where  upon  office  found  that  a  perfon  attainted  is 

fcifed,  the  party  having  title  may  have  atraverfe 

or  munftrtaa  dc  droit,  77.  b. 
Where,  upon  an  ignoramui  found  by  office,  it  (hall 

be  taken  to  be  a  tenure  in  capiu,  and  where  not, 

ibid, 
Whece  tbq  heir  within  age  (ball  have  a  traverfe  to 


an  oflRre.  which  falfly  finds  an  immediate  torere 
of  the  king,  77.  b. 

.  Ordinary.     See  Confirmation,  Parfon. 

The  office  and  duty  of  the  ordinary,  and  wbeace 

fo  called,  96,  a.  544.  a. 
Where  a  releafc  of  an  action  by  the  ordinary  fliall 

be  good,  392.  b. 
Where  a  church  donative  fliaM  he  rifited  by  the 

patron,  and  not  by  the  ordinary,  344.  a. 
Where  the  king  fonnds  a  cburch'donati^e  wiibcnt 

any  fpecial  exemption,  his  chancellor  fiuli  vitit, 

and  not  the  ordinary,  344.  a. 

Ouier  le  Main.    See  Livery. 

> 

Outlawry.     See  Forfeiture,  Juror, 

Tlie  derivation  of  the  word,  133.  b. 

Why  a  feme  outlawed  is  called  a  waive,  ibid* 

Where  outlawry  m  the  plaintiff  (hall  dilabie  biia 

to  bring  an  adion  at  the  common  law,  and  wbere 

nttt,  138.  a. 
In  what  actions  outlawry  may  be  pleaded  in  diOsbi- 

lity  of  the  perfon,  and  in  what  not,  1x8.  a. 
At  what  age  a  man  may  be  outlawed,  and  at  wbat 

,not,  133.  b.  128.  a. 
Wbere  in  a  plea  of  outlawry  the  defendant  ongbt 

prefently  to  (hew  the  record  in  court,  and  where 

he  (hall  have  a  day  over,  138.  b. 
Wbere  outlawry  in  a  foreign  jurifdi^on  fliall  not 

difable  the  plaintiff  at  Wefimhiftcr,  138.  a. 
Outlawry  in  the  executor  no  difability  to  bring  an 

adion  in  right  of  his  tefiatur,  138.  a. 
Outlawry  in  the  mayor  no  difability  to  the  corpom- 

tion  to  bring  an  atHon,  ihid. 
In  what  adions  outlawry  may1>e  pleaded  in  bar, 

and  in  what  not,  138.  b. 
Where    procefs  of  outlawry  lay  at  the  common 

law,   and  in  what  adions  it  lieth  at  this  day, 

138.  b. 
How  anciently  perfons  outlawed  might  be  pat  to 

death  by  any  man,  and  when  that  was  teilraiDed, 

138.  b. 
The  feveral  ways  of  reverfing  outlawries,  259.  b. 
Wbat  matters  ffiall  be  faid  good  caufes  to  reverAs- 

an  outlawry,  and  which  of  them  are  plcadablft 

^nd  which  not,  359.  b.  360.  b. 
Outlawry  no  prejudice  to  the  party  until  retam 

of  the  exigent,  or  removal  by  certiorari,  l!^  b. 

1SS8.  b. 
Where  a  perfon  outlawed  may  be  a  witneis,  and 

where  not,  6.  b. 
The  form  of  the  judgment  upon  procc&ofootlawTT 

in  the  county  court,  and  tba  form  in  Lmdau,  and 

by  whom  given,  S88.  b. 
When  it  may  be  avoided,  and  how»  128.  h. 

Oxgang. 

What  it  is,  69.  a.     « 

Pannel.    See  Array,  Challenge. 
The  figniEcation  of  the  word^t  158.  b. 

Pardon.  See  CormiKioii  of  Kood,  Fdooy. 

er  attaiadcK  no  rtfiautation  of  bloodr 
pardon  aft  92.  a. 
391.  b.  3  Wwre 
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Where  a  pardon  after  the  adion  brought,  and  be- 
fore judgment,  fball  difcharge  the  party  of  an 
amerciamcut^  126.  b. 

Park.    See  Foreft. 
Parliament.    See  Statutes* 

The  derivation  of  theword,  110.  a. 

The  court  of  parliament  what,  and  of  what  mem- 
bers it  confilicth,  109.  b. 

How  catted  in  ancient  times,  and  how  called  at 
this  day  in  other  countries,  110.  a. 

The  antiquity  and  jurifdi^on  of  this  court, 
110.  a. 

The  number  of  foflions  of  parliament  fmce  the 
Conquefi,  ibid. 

Parol  Demur.    See  Age. 

Where  the  parol  (ball  demur  fortlie  nonage  of  one 
parcener,  where  her  filler  is  of  full  age,  164.  a. 

Parfon  and  Patron^  Sec  Aid,  Confirma- 
tion, Difcontinuance,  Leafes,  Prefenta- 
tion,  Quare  Lnpedit. 

The  legal  acceptation  of  the  word  (parfon),  and 

why  fo  called,  300.  a. 
Who  faid  to  be  a  parfon  imprrfonee,  300.  b. 
To  what  intent!  a  parfon  or  vicar  efteemed  in  law 

to  have  a  fee  limple,  and  to  what  but  for  life, 

67.  a.  300.  b.  341.  a.  ^ 

W^iiat  actions  a  part'un  may  maintain  in  his  politick 

capacity,  and  whatnot,  341.  a.  b.  34S.  a. 
Where  one  church  ma^   have  two   parl'una,    and 

where  two  incumbents  fhall  be  faid  but  one  par- 

foninacburclu  18.  a. 
Where  two  parfons  be  in  debate  for  tilhcs  above 

the  fourth  part,  one  man  being  patron  of  both 

chorchea,  no  indicavit  lieth,  i?43.  a. 
Where  a  rent  granted  by  the  patron  and  ordinary 

in  time  of  vacation  iball  bind  the  fucceeding 

parfon,  343.  b. 
Where  an  annuity  granted  by  the  parfon  and  or- 
dinary (baJl  bind  the  fucccifors  without  aflent  of 

the  pAtron,  and  where  not,  343.  b.  ^4.  a. 
Where  the  patron  and  incumbent  may  charge  a 

donative  in  perpetvity,  301.  b.  344.  a. 
The  fee  fimple  of  the  parfonage  in  abeiance,  and 

in  no  perfon  certain,  342.  a.  343.  a. 
Where  by  the  death  of  the  parfon  the  freehold 

ihali  be  in  abeiance,  MS.  b. 

Partition  and  Parceners.  See  Age,  Da- 
mages, Entry  Congeable,  Eiloppel,  Join- 
tenants,  Judgment,  Parol  Demur,  Re- 
leafe.  Rents,  Stat.  Ghuceji,  c.  6.  and 
32  H.  8.  c.  32. 

Parceners,  whence  fo  called;  163.  b.  164.  b. 
The  defcriplion  and  divifiun  of  parceners,  163.  a. 
Of  what  inheritancea  eoparcenary  may  be,  and  of 

what  not,  and  in  what  manner  partition  ihall  be 

made,  164.  b.  16.'i.  a. 
Where  parceners  ihall  be  deemed  in  law  aa  one 

heir,  wad  wbeca  m  feveral  tiein»  163.  b«  164.  «• 

i96.b.. 


To  what  purpofes  parceners  are  faid  to  have  fevaral 

freeholds,  and  to  what  but  one*  164.  a. 
Wh^re  parceners  in  feveral  degreea  Ihull  join  in  • 

real  action,  and  where  not,  164.  a.  169.  a.  b. 
The  feveral  ways  of  making  partition,  and  what 

partition  (hall  bind,  and  by  what  perfons,  and 

what  not,  163.  b.  166.  a.  and  b.  167.  a.  169.  a. 

170.  a.b.  171.  a.  b.. 
What  a&  by  one  parcener  (hall  be  deemed  in  law 

a  divifiun  of  the  coparcenary,  and  what  not« 

167.  b.  174.  b. 
The  feveral  judgments  in  a  partition,  and  upon 

which  a  writ  of  error  licth,  167.  b.  168.  a. 
Where  upon  partition  made*  the  eldeil  daughter 

Ihall  have  election,  and  where  not,  166.  a.  b. 

167.  a.  168.  a.  b.  186.  b. 
Where  fuch  partition  ihdU  be  good  without  deed  ; 

/ecus  between  jointenants,  169.  a. 
W  here  a  rent,  &c.  granted  for  owelty  of  partition. 

Ihall  be  good   without    deed,   and  where  not* 

169.  a.  b. 
Where  a  rent  is  granted  generally  for  owelty  of 

partition,  out  oi  what  land  it  fhall  be  inteiided 

10  iffuc,  169.  b. 
Where  a  rent  is  granted  to  two  coparceners  ibr 

owelty  of  partition,  or  where  referved   upon  a 

feofi'iDcnt  in  fee,  in  what  nature  they  ihall  be 

faid  I'eifed  of  this  rent.  169.  b.      . 
Where  a  rent  granted  by  the  huiband  for  owcltj 

of  partition  ihall  hind  the  wife,  169.  b. 
Where  partition  made  between  the  iflue  in  tail,  and 

her  filler  not  inheritable  to  the  tail,  (hall  bind 

the  ilTue  ;  ffCUi  of  a  partition  between  ifliie  and 

a  ftranger,  170.  b. 
Where  a  partition  between  hajlard  eigne  and  muHer 

puifne  ihall  bind  the  nuiiier  and  her  heirs,  170.  b. 

t?44.  b. 
Where  a  partition  in  chancery  AirH  be  avoided  by 

an   infant ;  fecus  where  a  writ  of  partition  is 

brought  and  Judgment  had,  171.  a. 
Where  the  iflue-of  one  parcener  upon  the  notdif- 

cent  of  aflets  Ihall  enter  into  the  moiety  of  lands 

in  tail   allotted  to  the  other  parcener,  172.  b. 

173.  a. 
Where  by  a  partition  againft  common  right,  the 

parcener  ihall  be  liable  to  charges  made  fince  the 

difcent,  173.  a. 
Where  by  the  evidion  of  part  of  the  land  allotted 

to  one  parcener,  the  whole  partition  ihall  be  de* 

feated,  and  where  not,  173.  b.  174.  a. 
Where  the  privity  between  parceners  being  de- 

ilYoyed,  the  condition  and  warranty  in  law  ihali 

be  extin6l,  174.  a. 
What  fhali  be  laid  a  fuflicient  continuance  of  the 

privity  to  take  advantngc  of  fuch  warranty,  &c. 

and  what  no»,  174.  a*,  b. 
Where  the  feoffee  of  one  parcener  ihall  have  aid  of 

the  other  parceners  to  deraign  a  warranty  para- 
mount, and  where  not,  174.  a.  b. 
Where,  by  whom,  and  againft  whom,awritof  par- 

tition  lay  at  the  common  law,  and  where  and  by 

wl^ora  it  Jieth  at  this  day,  175.  a.  b. 
The  difference  between  a  partition  and  exchange^ 

51.  a.  172.  b.  176.  a. 
Parcener  by  the  cuftoin  defcribcd,  175.  b. 
'ibe  m«i4iner  of  intrtition  in  hotchpot,  and  where 

fuch   partition  iliall  be   made,  and   where  not» 

167.  a.  b.  177.  a.  178.  b.  179.  a.  b. 
^'lio  ought  to  be  ficft  a«;ent  in  fuch  partition,  and 

to 
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to  wYioiD  the  lands  ihall  defccnd  in  the  iaterlm, 

176.  b. 
Where  nficr  foch  partition  the  lands  j^vcnin  frnnk- 

inarria?e  ihall  be  of  the  nature  of  iaiida  defceu- 

dibJe,  177.  h. 
Where  in  fuch  partition  the  value  of  the  Iands» 

&c.  (hali  be  accounted    as  at  the  time  of  the 

partition,  and  not  as  at   the  time  of   tiie  gift, 

179.  a. 
Upon  whom  the  rcverfion  of  fuch  eftate  in  frank- 

marriage  Ihall  del'crnd,  179.  a. 
Wbfcre  a  partition  between  three  parceners,  one  td 

bold  iu  leveraltT.  and  the  other  in  parcenary, 

Oiali  be  good,  and  where  nor,   180.  a. 
Where  one  daughter  difleifcs  the  dilcontinoee  of 

her  father  to  the  ofe  of  herfelf  and  her  iifter, 

fend' being  ou fled  by  the  diicontinuee  recovers 
'  in  an  aflife,  by  the  agreement  oi  the  other  fifrer 

•fler  thej  Ihuil  be  joiutenants,  and  itot  parceners, 

374. «, 
Where  a  tenancy  by  homage  defcetids  upon  dirers 

parceners,  the  eldeft  alone,  and  where  all  ihall 

do  homage,  67.  a.  b. 

Pafquumy  Pqftura. 
The  meaning  of  the  words,  4. 

Patents.    See  Grant,  King. 

Payment, 

TTbere  payment  of  money  in  (hew  and  appearance 
and  not  really,  fliall  be  no  performance  of  a 
condition,  209.  b. 

Where  ti»e  mortgagee  dying  before  the  day,  pay- 
ment fhall  be  made  to  his  executon*,  and  where 
to  bis  heirs,  £09.  b.  S 10.  a. 

Where  upon  condition  of  payment  to  one,  his  heirs 
and  alTigns  payment  to  his  executors  ihall  be  a 
good  performance,  and  wlicre  not,  210.  a. 

Where  upon  payment  of  money  at  fcvcral  days, 
an  action  lietli  for  not  payment  at  each  day,  and 
«-hcre  not  before  the  lail  day  be  pafi,  47.  b. 
992.  b. 

Per  quce  Scrvitia,     Sec  Attornment,  Quid 

Juris  Clamat. 

Where  tenant  in  tail  ihall  be  compelled  to  attorn 
in  a  per  qnafervUia,  316.  b. 

Where  in  a  pt'r  qtiirfervitia  the  tenant  (hull  not  be 
compelled  to  attorn  until  allowance  of  his  privi- 
leges, 320.  b. 

Where  upon  grant  of  feigniory  for  life,  the  re- 
mainder in  fee.  he  in  the  remninder  after  the 
death  of  the  tenant  for  life  ihall  have  a  per  qvuB 
Jervitia,  2j2.  a. 

Pew. 

What  it  is,  5.  b. 

Piracy.    See  Attainder,  Felony. 

Pleadings  and  Pleas.  See  Departure,  Dou- 
ble Vka,  Stat.  '23  IL  8.  c.  5.  7  J.  i. 
c.  5.  36  i^'.  3.  c.  15. 

riacitum,  unde,  17.  a.  103.  a. 

The  oommend^iiion  of  good  pleading,  tad   th« 


means  to  attain  to  it,  17.  a.  168.  a.  50S.  1. 
PlQjidiug  a  good  argument  in  law,  115.  U 
Kulcs  concerning  the  matter  and  order  cf  pui 

pleading,  303.  a. 
The  I'evcral  parts  of  pleading,  and  ^y  whataaorv 

diftinguiflied,  S03.  b. 
Where  plea  of  every  nian  fliall  be  coniiraed  m^ 

ftrongly  ago  in  ft  himfelf,  303.  b. 
Things  dune  beyond  fea,  how  to  be  pleaded,  !£>!. 

pajlim. 
When  neceflfary  circurafiances  implied  by  law  Lni 

not  be  expreifed,  303.  b.  316.  b. 
Where  a  dctettive  plea  ihall  be  made  good  bj  rf 

plea    of  the    adverfe    party,  and    where   u^i, 

303.  b. 
Where  furplufage  ihall  Titiate  »  plea,  and  where 

not,   ibid. 
What  picas  ought  to  be  averred,  and  whai  vs, 

303.  a. 
Pha  by  argument  or  rehearfal,  not  good,  ihid. 
What  certtiinty  is  required  in  counts,  bars,  t^^ 

cations,  elloppels,  6cc.  303.  a. 
Where  an  inducement  to  the  matter  generally  »]- 

Icdgcd   in  the  plea  ihall  be  fafficient ;  jer:.«  cf 

the  matter  itfclt,  303.  a. 
Where  a  general  allegation  of  proceedii^  in  cf> 

cleiiailical  courts,  or  a  matter  of  record  id  plead- 
ing ihall  be  fuiHcient,  and  where  nof,  ikid, 
Whateitatesio  pleading  may  generally  be  aLeJged, 

and    where    the  commencement  of  particsiia 

cihites  muil  be  the  wed,  and  the  life  of  the  texunt 

averred,  and  where  not,  303.  b. 
W^hcre  and  m  what  kind  of  pleading  the  donee  cr 

leiTee  ou^t  to  alledge  feiiin  in  his  donor  or  lel> 

for,  and  where  cum  dimi^,  or  cooi  dedit,  ^ 

303.  a. 

Where  the  party  may  plead  performance  of  all  co- 
venants generally,  and  where  they  ought  to  be 
f|>ecially  pleaded,  303.  b. 

Where  the  conclulion  of  a  pleaCett/^nt^^^i^fi 
be  a  waiver  of  a  fpecial  matter,  and  wbere  nor, 
ibid. 

Where  a  thing  is  done  by  force  of  a  warranty  or 
authority,  it  ought  to  be  pleaded,  t83.  a.  305.  b. 

Where  a  fpecial  caufe  of  purification  or  excnfe  may 
be  given  in  evidence,  aud  where  it  ought  to  ^ 
pleaded,  S82.  b.  283.  a.  per  iot.jpag^ 

Where  the  tenant  by  his  fal:e  plea  Ihall  lofe  a  be- 
nefit or  advantage  given  him  by  the  law,  35.  a. 
366.  a. 

Huw  11  feoifment  in  fee  and  a  leafe  for  years  ought 
to  be  pleaded,  200.  b.  201.  a. 

Where  in  pleading  aneilate  of  freehold,  the  party 
iliall  not  plead  an  entry  i  ftcui  of  an  eftate  fur 
years,  201.  a. 

Where  in  pleading  the  party  ihall  he  faid^Vryitvs  m 
dominico  rel  de  ftodo,  and  of  what  things  iU  tfe 
ftodo  ct  jure,  17.  a.  b. 

The  necclUiy  of  making  a  defence  in  erery  plrai« 
127.  b. 

The  form  of  a  defence  in  a  perfonal  a^ion,  li?.  b. 

The  effetl  and  confcquence  of  fuch  delence, 
127.  b. 

Where  at  this  day  after  demurrer,  jadgment  iball 
be  given  according  to  the  matter  in  law,  witho<.t 
refpecl   to    the  imperfedUon  of   the   plcKdmij, 

304.  b. 

The  conrfe  and  eftimation  of  pleading  in  the  time 

of  £.  1.  £.  2.  £.  3.  H.  6.  &C.  33L  a.  b. 

Fienaftj. 
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Plenarty.    See  Advowfon,  Parfon,  Quare 

Impedit» 

Where  and  agftinft  what  perfons  plenarty  ihall  be 

by  inftitotioD,  tod  agamft  whom  not  ontil  in- 

duaion,  119.  b.  344.  a. 
Where  and  agaiiift  wbocn  plenarty  was  a  good  plea 

in  a  quare  impedit,  or  dtnrrein  prt-fentment  at  the 

commoa  law,  and  where  not,   iSS.  a.  134.  a. 

SU,  b. 
Where  trial  of  plenarty  ihalt  be  by  the  common 

law,    and  where  by  Gertificate  of  the  bifhop, 

334.  a. 

Plough-land. 

What  it  is,  69.  a.  86.  b. 

Pofleflion.    See  Curtefvof  Enfrlandy  Guar- 
dian,  Prefentation,  Quare  Impcdity  Right. 

Continuance  of  poffefllon  a  violent  prefamption  of 

title,  6.  b. 
M  hcie  a   long  poiTeiliun  anciently  took  away  a 

right  of  entry,  237.  b. 
Where  a  pofTemon  of  a  parcel  of  the  land  deraifed 

Ihall  be  a  poffcffion  of  the  whole,  and  where  not, 

48.  b. 
Where  the  pofleiBon  of  a  leflfee  f«>r years  (hall  be 

the  pofl^ffion  of  him  in  the  leverfion,    15.  a. 

243.  a. 
Of  what  things  a  man  cannot  be  put  out  of  poflef^ 

fion,    and   of  what  only  at  lUs  own  eledtion, 

r>06.  b.  307.  0. 
Where  divers  prrfons  being  npon  the  land,  the  law 

ihall  adjudge  the  pofleflion  in  him  that  right  hath, 

and  where  not,  368.  a. 
Where  the  fciftire  of  the  king  without  caufc  (liall 
'    be  adjudged  the  poiTeflioniof  him  fur  whofe  caufe 

Tie  feifed,  24s5.  b. 
What  (hail  be  a  fufficient  poiTeflTion  to  make  the 

fiftcr  or  uncle,  &c.  to  inherit,   and  what  not, 

11.  b.  14.  b.  15.  a.  281.  a. 
Of  what  tbinji^s  and  eftate  a  p'llffffiofratris  may  be, 

and  of  what  pot,  14.  b.  l.*).  b. 
Where  there  dial  I  be  a  jHtJpjJlofratris  without  cn- 

Iry*  *^<  ^  converjb,  15.  a. 

Poflibility.    See  Grants. 

A  gift  to  a  man  and  woman  not  married,  or  where 
one  or  both  of  them  hre  married  elfewliere,  and 
tu  tlie  heirs  of  their  bodies,  a  good  tall  for  the 
pombility,  20.  b.  5f5.  b. 

Poilihiiity  upoa  a  poilibility  rejected  in  law,  25.  b. 
184.  a. 

Pound.    See  Didrefs. 

The  writ  of  parco  fraHo,  whence  fo  called,  and 

^herc  it  lielh,  47.  b. 
W  here  the  defendant  may  jnftify  in  that  writ,  and 

where  not,  ibidL 

Prcecipe, 

The  feveral  writs  of  precipe,  101.  b.  139.  b. 
What  Hufds  arc  proper,  whatnot,  and  how  to  be 
ranged  in  a  pr^cipCf  40,  a. 

Prcemunirc,    See  Attainder.  / 

WT>«rnce  fuch  writ  fo  called,  129.  b. 
The  judgment  in  ikpumunire,  199.  b. 


The  nature  and  quality  of  the  otteaetf  IJO. «. 
What  lands,  &cc.  forfeitable  by  attainder  in  pricmit* 

nire,  and  what  not,  130.  a.  3^1.  a. 
Where  fach  attainder  Ihall  be  a  good  plea  m  dif- 

ability  of  the  pertbn  to  bring  an  action,  139«b. 

Prefumptio, 

Quid,  et  <pi»tuplext  6.  b. 

Where  the  prelumption  ihall  fiand^till  the  contnvj 
is  proved,  67,  373. 

Prerogative.    See  Entry,  Grants,  Queen, 
Remitter,  Wardiliip,  Warranty, 

The  etymology  and  figniiication  of  the'worti  (pre* 
rogative),  aifd  by  what  names  called  ancientlj, 
90.  b. 

Where  the  grant  of  a  reverfion  to  or  by  the  kiag 
(hall  be  good  withoat  attornment,  109.  b. 
.S14.  b. 

Wh^re  the  title  of  the  king  and  a  comtnon  perfon 
concur,  (Tie  king's  title  Ihall  be  preferred,  30.  b. 

Where  a  man  being  indebted  to  the  king  and  to  a 
common  perfon,  the  common  perfon  ihall  be  &- 
tisfied  beifure  the  king,  and  where  not,  131.  b. 

Where  the  king  after  feixure  of  Che  leraporalties 
Ihall  prefent  to  a  church  .which  voided  in  tba 
life  of  the  bifliop^  90.  al 

Where  the  king  gave  land  with  bis  coufin  in  frank- 
marriage,  by  the  death  of  the  feme  without  ifluc^ 
tiie  cflate  of  the  hufband  (hall  determine ;  Jecvt 
of  a  gifV  by  a  common  perfon,  HI.  b. 

W^bere  a  quure  impedit  lay  by  the  king  at  the  com* 
raon  law  upon  an  ufurpation,  but  not  by  a  com- 
mon prrfon,  344.  b. 

Plenitrty  in  a  quare  impedit  no  plea  againft  the 
king,'  133.  a.  344.  b. 

Where  the  king  may  revoke  his  prefentation  after 
iufti:ution,  and  before  induction,  31^1:.  b. 

In  what  cafes  the  king's  grant  with  a  ntm  obfiante 
ihall  dii'penfe  with  the  penalty  of  a  ftatute,  and 
in  what  nut,  and  where  it  (hall  be  good  without 
a  noH  obfijnte,  99.  a.  120.  a.  234.  a. 

What  (hiiU  be  faid  a  good  plea  againd  the  letters 
patent  of  ihekiiit;,  and  whatnot,  S60  a. 

By  what  a6l  an  el^tate  fettled  in  the  king  (hall  be 
devcfted  without  petition,  or  monfirans  de  droit, 
and  by  what  not,  35^-  b. 

Where  an  advowlbn  (hall  pafs  from  the  king  within 
the  wordi  (cum  pcrtinentiii)  without  cxprefs 
mention,  and  where  not,  77.  a. 

Where  an. ii6t  of  parliament  Oiall  bind  the  king 
without  boine  named,  and  where  not,  43.  b. 
93.  b.  99.  8.^20.  a. 

Where  an  art  done  by  the  king  during' his  nonage 
(liall  hind  him,  4.').  a. 

Where  a  gift  ti»  the  king,  without  the  words  (heirs 
or  luccelfors)  (hall  palVa  fee  fimple,  9.  b. 

Upon  fuch  porcbafc  bv  the  kins,  in  what  capacity 
he  aiall  be  faid  feifed.  16.  a. ^190.  a. 

Where  the  perfon  of  the  king  Ihall  alter  the  nature 
of  a  difceiit,  15.  b. 

Where  the  grant  of  the  king,  whereto  he  is  de- 
ceived, (hall  be  void,  S7.  a. 

Ko  laches  imputed  to  the  king,  41.  b.  57.  b.  90.  b. 
118.  a.  119.  a.  9  4.  h.  344.  b. 

Where  upon  a  gift  to  the  king,  and  the  heirs  of  his 
body,  before  ft»t  If  ^  2.  an  alienation  bj  him  be- 
fore 
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lore  KTatf  wai  no  bar  of  the  rererfioo^  .19.  b. 
Prefcription.    See  Cuftom,  Que  Ejiate, 

lie  definition  of  a  prefcripUon,  113.  a. 

Haw  it  differetii  froio  a  cuitum,  1 1X  b. 

Th«  incideiita  infeparable  to  a  prefcription,  113.  b. 

To  what  things  a  man  may  make  title  by  pfefcrip* 

tioo  without  charter,  and  to  what  not,  114.  a.  b. 

144.  a. 
Where  a  title  to  lands  by  prefcription  (hall  be  good, 

195.  a. 
By  what  means  a  title  by  prefcription  or  cutlom 

may  be  loft  by  interruption,  and  by  what  not, 

114.  b. 
lybere  a  pre£eripti<Mi  or  cuftom  may  be  aJleccd 

agaioil  an  a6t  of  parliament,  and  where  nut, 

IJl.  b.  115.  a.  b. 
How  a  man  oaght  to  prefcribe  in  things  which  lie 
^  in  grant,  and  how  in  things  which  lie  in  hvcry, 

121.  a. 
IVhat  (halt  be  a  fufficient  conrinnance  to  make  a 

title  of  prefcription,  and  what  not,  113.b.  114.  a. 
P/cfcription  for  common,    exclufive  of  the  lord» 
.  is  void,  122.  a. 
■  fOf  folum  vefiuram  Urrtt,  ezciuiive  of  the 

lord*  u  good,  ibid.  . 

Preientation.     Ste  Baron  and  Feme,  Pre- 
rogative. 

Tbedefcription  and  derivation  of  the  word,  120.  a. 

How  many  fcveral  ways  a  church  prefentative  may 
become  void,  Hid. 

'\^'here  a  prefentatiou  by  parol  (hall  be  fullicient, 
120.  a. 

Inhere  one  jointenant  or  tenant  in  common  pre- 
fents,  or  both  prelent  feverally,  the  ordinary 
.  may  admit  or  refufe  fuch  prefentee  at  his  plea.r 
fore,  186.  b. 

HVhere  two  parceners  prcfent  one  clerk,  and  the 
other  two  auuther^  the  ordinary  may  refufe  both, 
ibid. 

"Where  the  prefentation  of  one  parcener  in  the  turn 
of  another  af^er  partition  (hail  not  put  the  other 
out  of  po0effion,  243.  a. 

Where  the  feveral  prefeiitations  of  parceners  (ball 
not  make  the  church  litigious,  ibid. 

Prefentation  in  time  of  war,  and  admiflion  and  in- 
ilitution  in  time  of  peace,  Ihail  hot  put  the  pa- 
tron out  of  polieffion,  249.  b. 

Where  a  prefentation  to  a.chorch  in  time  of  vaca- 
tion of  an  abbathy  fhall  not  put  the  fuccelfor  out 
of  poflellion,  ^63.  b. 

Where  by  prefentation  to  a  church  donative,  and 
admifiion  and  inftitution,  the  church  is  lor  ever 
become  prefentative,  and  where  jiut,  544.  a. 

How  donatives  firft  began,  aud  how  they  may  be 
created  at  thi»  dav,  344.  a. 

Where  the  huiband  ihall  prcfent  to  a  church,  which 
voided  in  the  life  of  his  wife,  120.  a. 

WUiere  upon  difcent  of  an  advowfou  to  divers  par- 
ceners, the  eldeft  and  Iter  alTignee  Ihall  have  the 
firft  prefentment,  166.  b.  186.  b. 

PriMer  Seiftn .     See  Livery  out  of  the  Handg 

of  the  King. 

Where  it  Ihall  be  due  to  the  king  upon  the  death 
of  his  tenant,  aiid  where  not,  77.  a. 
1 


Wbat  value  ihall  be  paid  to  fhe  king  npoa  fivery 

or  primer  feifin,  77.  a. 
At  what  age  the  kmg  fliall  have  fiimerjhfin  of  the 

heir  of  his  tenant  m  focage,  91.  b. 

Privies  and  Privity.    See  Attornment,  Ho- 
mage Aunceilrely  Parceners,  Releafes. 

The  feveral  forts  of  privies,  S7t.  a. 

What  privity  between  jointenants,  wbat  betwefa 

tenants  in  common,  and  what  betwcea  parcenenb 

169.  a.  200.  b. 
Where  a  privity  once  difcontinned,  ihall  for  evpr 

be  extinct,  103.  a.  b. 

Profeflion.    See  Monk. 

When  a  man  fliall  be  faid  to  ba  profefled  in  reli- 
gion, 133.  a.  136.  a. 
At  what  age  a  man  may  be  profefled  in  rdigioa, 

137.  a. 
To  what  purpofes  a  profeffion  heth  the  cfie^  of  & 

natural  deatli,  and  to  what  not,  132.  a.  b. 
Where  and  what  profelBon  in  religion  ihall  di&fale 

the  party  Co  bring  an  a^»j,    and  where  sad 

whatnot,  13^  b. 
Where  the  haflmnd  and  wife  may  be  profefied  in 

religion  without  either's  confent,  and  where  not, 

ibid,    . 

Property.     See  Bailiff^  Replevin. 

The  feveral  kinds  of  property,  145.  b. 

Where,  in  a  replevin,  the  claim  of  property  by  tie 

defendant  ihall  hinder  the  delivery  of  the  goods 

by  the  llieri/f,  ibid. 
Such  claim  of  property  by  the  bailiffcr  fervaotof 

tbedefendant  net  available,  ibid^ 

Proprietafe  Probandd, 
When  this  writ  is  to  be  fued,  145. 

Protections.     See  Quare  Impedity  Stat.  1$. 

R.  1.  c.  i6. 

The  feveral  forts  of  protections,  130.  a. 
Protedions  cum  claufuld  voiumus  why   fo  called, 

and  the  feveral  kinds  of  them,  ibid. 
Proteclioiis  ^(uo  profecturvs,  and  piia  mcratuna, 

what,  and  why  i'o  called.  ibUi. 
For  what  caui'es  fuch  protections  are  gratitable,aQJ 

for  what  not,  150.  a. 
Foj  wbat  perlgns  Oich  proteCUoitt  are  allowable 

and  tor  what  not,  130.  a.  b. 
In  what  adtibii  or  plea  a  pntteC^ion  caft  for  one  dc- 

fenduat,  (hall  put  the  plea  without  day  for  all, 

and  in  what  nol,  K)0.  a. 
Where  and  what    proreClion  may    be    purclufrii 

pendente   ptacito,    and  where    and    what   a^'h 

130.  b. 
At  what  time  a  proteOion  may  be  caii,  and  at  wbat 

not,  ibid. 
Where  a  protection  caft  at  the  m^  prius,  and  rt- 

pcait'd  before  the  day  in  bank,  ihall  not«iil)- 

ftanding  fave  the  default  of  the  party,  aud  where 

not,  ibid. 
For  what  continuance  of   time  fuch   pfote^hons 

ought  to  be»  130.  b.  254.  b. 
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To  wliat  placet  fuch  protedioos  ooght  lo  be  dked- 

ed,  and  to  what  not*  130.  b. 
Jo  what  ai6tioo8  prote^ons  are  allowable,  and  ia 

what  not.  i31.  a. 
Under  what  feal,  and  to  whom  they  are  direded, 

131.  a. 
What  perfooa  ought  to  allow  or  difallow  of  them, 

131.  a. 
By  Whom  they  may  be  caft,  and  in  what  manner, 

ibid. 
By  what  means  they  may  be  avotdcd,  and  by  what 

not,  131.  a.  b. 
Where  upon  a  repeal  of  the  protection,  a  refum- 

mons  or  re-attachment  way  be  had  within  the 

year,  131.  b. 
Protection  qiUa  intlebitatut  nakit  exiJtU  what,  and 

wiiere  it  lieth,  131.  b. 
Protedioii  cum  cUtufiUd  noiumus,  why  lb  called,  and 

where  it  lieth,  130.  a.  13^.  b. 
Where  a  prote^on  (ball  be   allowed  againft  the 

queen ;  fecut  agaiuft  the  king,  131.  a.  133.  b. 

• 

Proteftation.   See  Per  Qua  Servitia,  Plead- 
ing, Quid  Juris  Clamat. 

The  defcription  of  a  proteftation,  124.  bw 

Where  a  proteltatbn  (ball  aTail  the  party,  albeit 

the  ilTue  be  found  agaiull  him,  and  where  not, 

195.  a.  136.  a. 
Where  the  tenant  (hall  not  be  compelled  to  attorn 

without  entry  of  his  protelUtion  and  allowance 

of  his  privileges,  320.  b. 

Pudzcld. 

§ 

The  6goifica$on  of  the  word,  233.  a. 

Purchafe.     See  Baron  and  Feme,  Eftates, 
Fee,  Freehold,  Infante. 

The  defcription  and  derivation  of  purchafe,  3.  b. 

18.  a.  b. 
What  perfons  are  of  capacity  to  purchafe,  and  what 

not,  and    who  to'  their  own  ufe,  and  who  only 

to  the  ufe  of  others,  2.  a.  b«  3.  a.  and  b. 
What  (hall  be  faid  a  good  nnme  of  purchafe,  and 

what  not,  3.  a.  C9.  24.  27.  163. 
The  feveral  conveyances  of  purchafe,  10.  a. 

Purpreilure.     See  Abatement. 

The   etymology    and   fignification  of  the  word, 
277.  b. 

Quare  Impedit,    See  Advowfon,  Nonfuit, 
Plenarty,   Prefentation,    Ueleafe,  Stat. 

^^.  2.  C.  5. 

What  remedy  againft  an  ufarpation  and  plenarty 

at  the  comttton    law,    and  what  at    this   day, 

344.  a.  b.  . 

\\  here  and  why,  at  the  common  law,  a  qruare  im- 

pcdie  lay  of  a  church  in  Wala  in  the  county  nest 

adjoining,  134.  b. 
Damages  at  the  common  law  not  recoverable  in  a 

9ttaiie  impedit,  17.  b.  344.  b. 
Where  a  fuare  impedit  Uy  at  the  common  law  by  a 

common  perioo,  and  where  not,  344w  b. 
Where  and    by  wh|it  means  a  common   perfon 

might  rc«ov«  aii  iocttabeBt  «t  iLe  eommon  la«r  ' 


by  fnore  impedit,  and  where  and  by  wliat  notf 
ibid. 

Where  an  ufarpation  by  eollation  (hall  dot  put  the 
patron  out  of  poflfeffion  ;  JkcHs  of  him  that  bath, a 
right  of  coilatUMi,  ibid. 

Where  the  patron  by  prefentifig  as  proeurator  to 
another,  (ball  put  himfelf  out  of  pofleifion* 
52.  a. 

Where  an  ufurpation*  after  judgement  and  before 
execution,  (h^U  put  the  recoveror  out  of  pofle/- 
(loii,  238.  a. 

Where  upon  a  grant  of  the  three  next  avoidances, 
the  ufurpation  of  the  grantor  at  the  (irft  avoid- 
ance, (hall  not  put  bis  grautee  out  of  poflfeffion, 
ss  to  Xbe  other  two,  249.  a. 

Where  a  prefentation  by  onejointenant  (hallferve 
fur  a  title  in  a  qitare  impedit  brought  by  the  fuN 
vivor,  186.  b. 

Where  in  a  quare  impedit  by  two  tenants  in  com- 
mon, the  death  of  one  dJill  not  abate  the  writ* 
198.  a. 

Where  a  quare  impedit  lieth  of  a  church  donative, 
and  the  writ  (hall  lay,  quod  permittut  ipjtanprq" 
fentare,  4^.  341.  a. 

Where  in  a  f  uare  impedit  brought  within  the  fix 
months,  the  incumbent  ought  to  be  named,  pr 
otberwtfe  he  (hail  not  be  removed,  344.  b. 

W*here  the  clerk  of  the  rightful  patron  being  in- 
fiituted  ptndtMte  Ute  in  a  quare  impedit  between 
the  bifhop  and  a  (Iranger,  he  (hail-not  be  remov- 
ed ;  Jecu»  of  an  ufurpation,  344.  b. 

Where  the  bi(hop  beijig  named  in  a  quare  impedit 
(hall  not  prefent  by  lapfe  pendente  lite,  ibid. 

Where  in  fuch  cafe  time  devolving  to  the  metro* 
politan,  or  the  king,  they  (hall  collate,  albeit  they 
be  not  named  in  the  qitare  impedit,  ibid. 

Where  the  church  of  the  wife  becomes  void  dur- 
ing the  coverture,  the  hulband  fhall  maintain  a 
quare  impedit  in  his  own  name,  351.  a. 

Where  the  patron  being  outlawed,  a  ftrauger  uforps, 
and  fix  months  pals,  the  recovery  of  the  king  in 
a  quare  impedit  (liall  be  a  continuance  of  the  ad« 
vowfou  to  the  patron,  36S.  b. 

Conufance  not  grantable  in  a  quare  impedit,  134.  b« 

A  releafe  of  actions  real  or  jierfonal,  a  geod  bar  ia 
a  quare  impedit,  285.  a.  b. 

Aprote^^on  not  grantable  In  w  quare  impedit,  ^31.  a. 

Quarcntena. 

The  meaning  of  the  word,  5.  b« 
Where  the  wife  (hall,  and  where  (ha  (hall  not  bato 
it,  32.  b.  34.  b. 

Queen. 

An  exempt  perfon  from  the  king,  and- where  (he 
may  grant  and  purchafe,  fue  and  be  faed  with- 
out him,  3.  a.  133.  a. 

H^r  feveral  prerofnatives  agreeing  with  thofeofthe 
king,  133.  a.  b.  127.  a. 

Where  (he  partakcth  of  the  condition  of  commoa 
perfons,  131.  a.  133.  b.  ^ 

Where  the  queen,  albeit  (ht  be  an  alien,  or  Jew, 
(hall  be  endowed,  31.  b. 

Que^EJate. 

In  what  tbingi  a  prefcription  by  a  que  e/iat%  iball  be 
good,  and  in  what  not,  121.  a. 
d  WbcNi 
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Where  a  man  may  plet^  a  qtie  eflate  of  a  thing  that 
lirth  in  grant,  and  where  not,  iCl.  a. 

By  whui«r,  and  of.  what  eltatc  fuch  plea  ftall  be 
good,  and  by  whom,  and  of  what  hut,  121.  a. 

In  what  pf.TlioQ  a  que  cftatt  ought  to  be  alledged; 
and  in  what  not,  221.  b. 

Quid  Juris  Clamaf;    Ste  Attornment,  In- 
fant, Per  Qua  Serviiia. 

Where  the  particular  tenant  (hall  be  compelled  to 

attorn  in  a  quidjarii  ciamat  opon  grant  of  the  re- 

verdun,  and  where  not,  318.  a. 
Where  the  Icflee  ihall  nut  be  compelled  to  attorn 

in  a  quid  juris,  <jc.  crntii  allowance  of  his  privt- 

legrs,  320.  b. 
Where  in  a  quidjuru  ciamat  by  baron  and  feme,  the 

privileges  of  the  le0ee  (IiulJ  be  entered  of  record 

notwithftanding  tlte  coverture  ^Jccntiaeafeof  an 

infant.  Si^O.  b. 
Tenant  in  tail  not  compellable  to  atforn  in  a  quid 

juris  clanmt ;  /ecus  in  a  per  quxJkrvitU  or  q^em 

redditum  reddit,  316.  b. 
Where  one  parcener  grants  her  eftsCe  in  a  refer- 

fion  by  fine,  ths  con  afee  ihall  have  a  quid  Juris 

ciamat  for  a  moiety,  310.  b.*^ 
Where  (he  revcriioR  of  a  ren^«harge  npon  a  grant 

for  life  is  granted  over,  a  quid  Juris  ciamat  lierb 

againil  the  granlca  for  Hfe,  and  not  againft  the 

tertenant,  311.  b. 
Where  the  nonfuit  of  one  pfeintifT  in  a  quid  Juris 

elamat  UiaH  be  the  nonfidt  of  both,  139.  a. 

Quod  Ei  Deforeeaf.    Ste  Static  TV,  q.  f .  4. 

Where  and  againft  whom  fuch  writ  lieth,  331.  b. 

351.  b. 
The  form  of  the  writr  S55.  a. 
Where  upon  a  recovery  by  defaok  iti  an  a6lion  of, 

wafte,  a  quod  ei  drforeeat  liclh,  355.  a.  and  b. 
Where  it  Ueth  upon  a  recovery  by  default  in  aflife, 

."iSS.  b. 
Where  nolwithftandiug  he  in  the  revtrfion  is  re« 

ceived  upon  the  default  of  tenant  fur  life,  and  a 

ircrdi^  found  againft  him,  a^uod  eid</orced(licth 

by  the  tenant,  35J^.  b; 
Wliere  it  lietl^  npon  a  re covcyy  againft  baron  af^d 

feme,  albeit  the  ftat.  W.  3.  faith  againft  tenant 

in  dower,  or  for  life,  356.  a. 
Where  it  lieth  not  by  the  wife*upon  fucH  recover^ 

after  the  death  of  the  b\ifl>and-,  556.  a. 

Rodmans  and  Badchemt/lers, 
Who  they  arc,  5.  b.  86.  a. 

Ranfom.     Sec  Fines. 
What,  and  whence  derived,  127.  a. 

Rape. 

The  ftgmfication  of  the  word.  If  3.  b. 
What  offence  accounted  tn  ancient  time,  and  how 
puniihed,  and  what  at  this  day,  ibid, 

Rationabili  Parte  Bonorum. 

Where  and  by  whom  fuch  writ  Iietb|  and  where 
ind  by  whom  not,  176.  b. 

4 


Ravifliiiient  of  Ward.   &e  Maitiagf,  Stit 
U\  a.  c.  35.    Wardflup. 

Wlirre  and  by  whom  it  lieth,  98.  b. 

Where  it  Heth  againft  the  forereignof  ah:: '"si 

religion,  for  admitting  the  bcir  to  be  Uterc  y^ 

fefted,  137.  a. 

Rebutter.    5ee  Voucher,  WanaEty. 

The  fignification  and  derivation  of  the  word,  S:: '. 

36!f.  a. 
Where  an  aifignee  fhali  rebot  bv  reafon  of  r  «.- 

ranty  in  law,  and  where  ndt,  Sn.  b. 
Where  a  ditfeifor,  &c.  or  ofller  tenant  not  y  r  . 

eftate,  or  to  the  deed,  (hail  rebat,  am  «kt 

not,  389.  a. 

Rcclufe.     See  Entry  Congeable. 

Tbe  fignification    and    derivation  of  die  vrf 

258.  b. 
Where  the  entry  of  a  perfonreclafe  Ihall  U  t/.ti 

by  a  difcent  withoat  claim,  iind. 
Where  fuch  perfon  (haU  appear  by  atiorneT,  ^^jet 

others  muft  iu  proper  perron,  258.  b. 

Record.     See  Conrt,  Outlawry. 

Record,  what,  and  whence  defived,  117.  b.  .u'  1. 
Ho%T  triable,  117.  b.  260.  a. 
When  a  record  is  alterable,  and  when  sat,  ?6C<.  t 
I^ul  M  record^  no  plea  againft  the  king's  fr  -^ 

patent,  ibid. 
Outlaw  ry,  uo  prejudice  until  it  be  «f  record,  1:S : 

Recovery,     Sec  Error,   Executor,  TJ 
lying  of  Recovery,  Forfeiture,  Rem:::: 
Statutes  IV,  a.  V.  3.     14  Ei.  t,  S.  ^^ 
J/.  8.  c.  15. 

The    etymology   and   figniikatioB  of  tke  r;-- 

154.  a^ 
What  remedy  at  the  commoA  law  be  io  tbe  -* 

mainder  or  reverfion  bad    Of^n  a  feip^efl  '*- 

covery  fuftered  by  tenant  for  life,  and  vUi  .i 

this  day,  356.  a.  36^2,  a. 
Where  upon  a  recovery  againft  tenant  in  tH  t\*- 

cmion  may  be  foed  agamft  bis  iflue^  aad  «>a* 

not,  361.  b. 
Where  a  recotery  by  default  againft  one  c;' 

the  realm  in  the  king's  fervice  ihall  not  be  v.:-. 

by  error,  260".  b. 
WBefe'lhe  recoveror  fhall  bhve  wafte.  w  dH: 

for  a  rent,  for  which  the  reooTCice  cod^  '- 

and  where  not,  104.  b. 

Recovery    in    Value.      See   E.wul:' 
Voucher,  Warranty. 

Wlierc  lands  by  ptirchafe  Ihall  be  liable  t»c^*-' 
tion  hi  value  in  cafe  of  a  warranty  bjdiict=^ 
and  where  not,  102.  a. 

Where  the  lands  which  the  vendice  bad  a^  - 
time  of  the  voucher,  or  toarramtia  charta  bK»^ 
ft  all  be  liable  to  execution  in  value,  ii«*^*" 
ftamling  alienation  before  judgment,  itU. 

W'herc  a  recovery  being  baa  agamft  tcaaat  i3 ' 
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And  itA  i^fe  ^ho  lia^  nothings  up*)!!  a  recoverj 
lover  the  recompeoce  ftiall  enure  to  the  bulbaiid 

Rediifeifin. 

W&ere  it  liefll  not  upon  a  recoverv  in  a  writ  of 
right  clofe  in  liature  of  an  affile  in  ancient  de- 
mefne,  or  in  an  affife  of  frefli  force  by  bill, 
154.  a. 

When  gtven»  and  in  what  cafe,  154.  a. 

Where  it  lieth  againfl  one  diffeifor  abott,  albeit 
the  rrcowery  ia  affife  was  againft  two  ;  fecui 
where  one  difleifor  and  a  llrai;ger  rediileife  the 
plaintiff,  154.  b. 

^liere  it  lieth  not  againfl  tlie  hufband  and  wife 
upon  a  rccoverj'  in  afiife  agaiiill  tlie  wife,  but 
whefre '  the  wife  was  plaintiff  ui  the  ailile,  die 
and  her  hofbaod  maj  join  in  the  rediffeifiu# 
t6uf. 

Where  two  fevefal  redifleifins  maj  lie  upon  one 
recovery  in  affife,  ibid. 

Where  it  lieth  agaiiift  the  diffsifof,  and  bis  feoffae 
after  tlie  fecood  ditteifin,  ibid. 

Where  it  liclh  not  againft  the  tenant  in  the  firft 
ailife^  being  no  di&ifor,  allteit  be  diffeif'e  tho 
plaintiff  after,  154.  b. 

Where  it  lieth  upon  a  rcdideifin  of  parcel  of  ihe 
tenenicui?  formerly  recovered,  i6M. 

WherO  it  Ueih  of  a  rffnt>feck  by  furplnfnce  former- 
ly recovered  by  the  wfne  a»  a  font  fervice, 
15k  b. 

Whvre  it  lieth  by  tenant  in  tail  after  poffihility,  &c. 
npon  a  recovery  by  him  being  teimnt  in  fpecial 
tail,  ibid. 

Where  it  lieth  upon  a  rediffetfin  of  a  common  after 
a  recovery  of  the  land  oat  of  which,  ficc.  ibid, 

Regiftcr  of  WVite* 
What,  and  it«  antiquities,  16.  b.  37.  b.  159.  a. 

Relation.  Sfc  Alien,  Attornnlent,  Bargain 
and  Sale,  Conditions,  Felony,  Grants^ 
Leafes,  Relecifes^ 

How  the  word  (pnedi^*)  in  grants  ihall  have  re* 

lation,  SO.  b. 
How  the  word  (eadeiH)  ihall  have  relation  wlierft 

two  things  are  mentioned  before,  SO.  b. 
The  relaciou  and  force  of  the  vrord  (inde)  82.  h. 

Where  a  feoffment  relating  id  the  eftate  of  another, 

ihall  pafs  a  fee  iiinpie  willuiut  the  word  (heirs) 

9.  b. 
Where  and  to  what  intents  an  efcheat  or  forfeit qrft 

ihall  relate  to  the  time  of  the  felony  committed, 

and  where  and  to  wliot  not,  IS.  a.  990.  b. 
Where  a  relation  thai  I  not  work  a  wrung  or  charge 

to  a  third  pcrfun^  150.  a. 
Where  the  relation  of  an  eftate  gahied  by  wtong 

Ihall  not  defeat  an  efUte  fubfe^ent  gained  by 

right,  277.  b. 

Releafes.  See  Aaidrt,  Conditions,  Confir-». 
xnation,  Execution,  Orants,  Rebrtioni  He-^ 
fervatioa,  Wafte. 

The  form  of  a  Teleafe»  S64«  b. 

ibe  fsi»ual  i<irts  of  ideafes*  S64i  a.  b. 

the  ftfoper  worili  of  ttieafcs^  and  what  wordi  flitll 


be  faid  to  amovnt  to  t'Teleafe,  and  what  QOt* 
S»^.  b.  306,  a. 
What  adt  by  him  that  right  hath  Ihall  be  faid  a  re- 

leafe  in    law  of  his  right  or  adtioo,  and  what 

not.  anci  huw  it  differetb  from  a  releafe  in  deed, 

164.  b. 
How   many  feverai  ways   a  ^eleafb  may  enure, 

193.  b*  «73.  b.    . 
Where  a  rcIeafe  of  right  to  one  that  hath  neither 

freehold  in  deed  or  in  law  (halt  bfe  gojd«  and 

' wtiere  not,  265.  b.  i66.  a.  bi  967,  a.  884.  a.  b. 
Where  a  releafe  of  an  annuity  to  the  patron  ia 

time  of  vacation  (hall  be  guod ;  Jeciu  to  tlie  ortfi- 

naryj  ^66.  »• 
Where  privity  (hall  be  reqnilhe  to  the  releafe  of  a 

right,  and  v^Here  noti  1i66.  a.  $68.  a.  275.  a. 
\Vhcre  and  by  what  means  a  diffeifee  may  f cleai^ 

his  rtglit  fur  life  only,  and  wheri  and  by  what; 

not,  <t6^.  b.      . 
Where  by  a  releafe  of  all  right  in  the  land,  a 

power  or    authority  ihall  fate  determined,   and 

where  not,  265.  b. 
Where  fach  releafe  (hall  not  ettio^  tk  fatnre  rig-  C 

or  poffibility,  264.  n;  b. 
Whdrc  a  rMeafe  of  dower  to  him  in  the  reverfion 

upon  ail  cllate  fur  life  Ihall  be  good,  264.  a. 
Wher^.  a  releafe  to  the  tenant  for  life  (hall  enure 

to  him  in  the  reverfiOn  or  remainder,  tt  tconverfi, 

and  where  not,  267.  b.  per  M.  yag,  275.  a.  b. 

279.  b.  285.  b.  297.  b. 
Where  and  to  what  pnrpofes  a  releafe  to  hira  that 

hath  hut  a  bare  right  (liali  he  good  and. available, 

au<i  «*li6rc  and  to  what  not,  2(r7.  a.  268.  a.  b. 

269.  a. 
How  many  n^ays  a  fcigniory,  *ent  at  right  may  ba 

releafed,  26d.  a. 
Where  a  releafe  to  Inm  that  hath  no  edate  or  ri^hft 

ihall  be  good,  265.  b.  268.  a.  269.  a.     ^ 
\Vhere  a  diifeifor  makes  a  releafe  to  one  and  his 

heirs  pur  auXcr  vie,  ■  releafe  by  the  diffeifee  tu   , 

the  heir  after  the  death  of  the  leflee  before  ifn- 

try  (ball  extin^his  rights  275.  a.  ^ 

Where  a  releiife  to  one  diffeifor  (hall  ^aore  to  the 

companion,  add  where  not,  194.  a.  275.  h.  276. «» 

per  totn  pag.  J78.  a. 
Whare  a  rclenfe  by  the  patron  to  one  afnrper  ih^ 

cuure  to  both,  194.  a.  276.  a. 
Where  a  retenfe  to  one  feoffee  of  the  diilbifor  (hall 

enure  to  both,  194,  b.  276.  a.  €77.  a. 
Where  a  relcuAs  to  one  trefpaifor  ihall  be  available 

to  his  compaition,  232.  a. 
Wh^re  a  releafe  to  the  executors  (halt  be  a  good 

bar  in  an  action  againft  the  heir,  232.  a. 
Where  and  to  what  porpofes  after  a  feoffment  in 

fee  by  the  tenant,  the  releafe  of  the  lord  (hall  be 

goad  to  the  feoffor,  and  where  and  t6  what  not, 

269.  a.  b. 
Where  foch  feoffor  (ball  take  advantage  of  a  releafe 

by  the  brd  to  the  feoffee,  but  not  i  coaverfog 

269.  b. 
Where  a  releafe  to  the  ailrgnee  of  tenant  for  life 

ihall  be  a  good  plea  in  an  adion  againft.  the 

tenant  for  wafte   done  before   tbe  aflignmcat; 

269.  b. 
To  what  pnrpofes  a  releafe  Xb  i  leilee  for  years 

l>efare  entry,  or  to  him  that  hath  a  future  in- 

tereft,  (ball  be  good,  and  to  what  not,  46.  h. 

•70.  a.  I 

Where  a  releafe  to  one  in  reverdon  or  rt maihder 

dS  f»f 
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for  ye^n  (huW  be  good  to  enlarge  hit  elUte, 

270.  a. 
Where  tlie  releafe  bj  one  joint  IciTee  for  years 

to  his  companiou,  fliali  be  good  before  fcatry> 

370.  b. 
T>vo  grantees  of  the  neat  avoidance*  a  releafe  hy 

ihc  one  to  the  other  bel'cre  the  churcb  voids, 

Roo<l  'iftcus  Htter,  £70.  b; 
Where  a  releafe  to  a  tenant  at  «^itl>  fiiall  )>e  good  fo 

enlarge  \m  eftate  }  fc€u»  to  a  tenant  at  liiffetaiicef 

f7a  b.  271.  a. 
Where  upon  a  fcoifinent  in  truft  (he  feoffor  occa- 

pies  and  takes  the  profits,  a  releafe  to  him  by  the 

feoffees  Ihatl  be  good,  S71.  a.  b.  *27*2.  a.  b. 
What  Ihail  be  faid  a  lui!icieBt  privity  whereupon 

a  releafe  may  enure  by  vi'ay  of  enlargement  of 

the  eftate,  and  what  not,  272.  b.  273.  a.  per  tot. 

In  what  releafe  words  of  limitation  are  requime 
to  the  palling  of  an  inheritance.^ and  in  whit  not. 
273.  h.  274.  a.  hi  i!75.  a.  230.  a. 

Where  a  feme  covert  is  tenant  for  life,  a  releafe  to 
thehafl)and  and  his  heirs  (hall  be  good,  173.  b. 
J99.  a. 

Where  a  releafe  to  tenant  by  ftatute  merchanti  &c» 
or  guardian,  which  hold  over  fur  the  value,  Iholl 
Iht  gdbd  to  enlarge  ibeir  cftates,  273.  b* 

Lcflce  for  ten  years,  the  remainder  for  twenty 
years,  by  the  releafe  of  him  hi  the  remainder  to 
the  lefi*ee  he  fliall  have  for  thirty  years,  273.  b^ 

What  privity  requifite  to  a  releafe  which  enures  by 
way  of  mitUT  leftatt,  273,  b. 

Where  and  to  what  purpofcs  the  reUafc  of  one 
jointenant  to  his  .cpmpauiofi  (hall  enure  hy  way 
of  witter  Ufiute,  and  where  and  to  what  not, 
273.  b. 

iliMiere  the  releafe  of  one  coparcener  of  a  rent 
fliall  enure  to  the  otlfttr  by  way  of  miUvr  Uftate^ 
albeit  her  moiety  be  in  fufpcuc c,  rtyic  e  cviioerjb, 
273.  b. 

Where  one  coparcener  of  a  rent  marries  the  ter- 
tenant,  and  the  other  releafes  to  the  hulband  and 
wife,  how  it  (ball  enure,  qtucrc,  ibid. 

Where  a  releafe  of  a  right  upon  condition  fliall  be 
good  :fecu$  of  a  coiiditiou  upon  condition,  ^4.  b. 

Where  lelTce  for  years  is  oulted,  and  he  in  ilie  re- 
terfion  difleifed,  hy  the  releafe  of  the  leflTee  to 
the  dilfcifor,  the  dilieifee  may  enter  ;ffcuM  in  cafe 
of  a  Icafe  for  life,  175.  b.  27*0*.  a. 

Where  a  releafe  hy  one  \t  hole  entry  is  lawful  to 
hirathat  is  in  by  wrung,  Ihall  pur^e  and  take 
away  all  mean  cftatos  and  titles ;  fccui  where  his 
entry  is  not  lawful.  ^66.  b.  277.  a.  b.  278.  a. 

Where  a  releaie  to  the  feoffee  (»f  leflV'e  for  life  of 
the  difleifor  fliall  exclude  the  diflTeifor  of  his  en- 
try, 276.  b. 

Where  a  releafe  to  cnc  feoffee  of  fucb  leflfee  ifaaU 
bar  the  diffeifwr  as  to  both,  "277.  a. 

Where  the  feoffee  of  a  difleifor  upon  condition 
makes  a  feoffment  over,  a  releafe  by  the  diflt-it're 
to  the  fccond  feoffee  fliall  extindl  the  condiiion; 
Jccuj  of  a  releafe  to  the  firfl  feoffee,  277.  b. 

W  here  the  releafe  of  the  diffeifee  to  a  diffeifor  to 
the  ufe  of  another,  fliall  take  away  the  agree- 
ment of  cejtu^  que  ttfi,  277.  b. 

Where  two  dii)'eifor«  releafe  to  their  diffeifor,  and 
after  difleife  him,  the  releafe  of  tbc  diffeifce  to 
dne  or  both  of  them,  fliall  not  exclude  the  lecoiid 
diffeifor  to  re-c&ter,  27ft.  m. 


To  what  purpofes  the  releafe  of  Che  dificif«c  ti 

on«  diffeifor  fliall  be  faid  to  enure  by  vaj  of 

entry  and   feoffment,  and  to  wbat  not,  194- 1 

278.  a.  b. 
Where  aiU  done  to  or  hy  the  difl^iCbr  (ball  not  fee 

avoided  hy  the  alteratioo  of  his  clcate}  hy  \dt 
.  rc'lcufe  of  the  diffetleey  278.  a.  b. 
Where  an  alien  diffeifor  is  indeniaeoed,  by  tite  it- 

leafe  of  the  diffeifee  to  him,  the  king  (kallBM 

have  the  land ;  ^rciu  if  he  were  the  feoffce^i 

diffeifor,  279.  b. 
Where  the  lord  diffeifcs  his  tc&Mit  and  is  ^Stlkt 

the  releafe  of  the  tenant  to  tlie  fecund  difiei^ 

(hall  not  revive  the  fcigniory  %fieu*  if  the  Jori 

and  a  ftranger  had  dtffeifed  the  tenant,  aod  ik 

diffeifee  rfc&afed  to  tbc  ftranger,  278.  h. 
Where  a  releafe  fliall  be  (kid  to  ennre  toUfi;  b 

way  of  eziinguifliraent,  and  where  only  as  u 

fonie  purpolcy,  279.  b.  280.  a.  313.  b. 
Where  a  releafe  to  one  jointenant  (ball  CBore  to  iii» 

companionj  and  where  uot^  194.  a^  b. 
Where  a  releafe  by  one  jointemant  or  parccMtto 

his  carapankm  fliall  be  good,  and  where  Bot.aai 

how  fuch  releafe  fliall  enure,  193.  a.  per  let  p^. 
'  318.  a. 
Where  tl>e  feme  mefne  and  the  tenant  ioterairrT, 

and  the  lord  paramount  releafea  lo  the  hafbaad 

and  wiiie,  how  it  (hallennre,  ftuere*  908.  a. 
Where  a  relea(e  which  enares  by  way  of  »tin' 

guiflimeut  may  admit  of  a  limitation,  and  vbtr; 

noti  280. 8i     « 
Wliere  by  the  releafe  of  the  loid  to  his  tcnaot  of 

all  his  riglit  in  the  land,  the  feigniory  (bsU  U 

extinct  without  words  uf  inheritance,  880.  t. 
Where  one  releafe  (hall  enure  to  extiugui(k  ferenl 

•riglitii  ill  WW  and  the  fame  land,  S80.  a. 
Where  the  releate  uf  the  lord  of  all  his  right  totbe 

tenant,  and  a  leafe  for  years  of  the  frigai^J' 

fliatl  extiiigoifli  the  feigniory  and  elUte  uf  i^ 

leflee  alio ;  j'cciu  of  a  releafe  to  then  aod  thee 

heirs,  280.  a. 
Where  in  mnt  adiont  a  releafe  of  all  «8ioBSjeal« 

perfonal  (hall  be  a  gm>d  bar,  88d.  a.  b. 
Where  in  an  aflifc  by  tlirec  jointciiants  a  releafe  of 

actions  perfonal  by  one  to  the  diffeilbr  (ball sat 

bar  hi»  companion,  28.^  a. 
Where  in  a  writ  of  ward  by  two,  a  releafe  bj  oe« 

to  the  defendant  fliall  enure  to  the  benefit  of  btf 

companion  for  the  whole,  285.  a. 
Where  aretcale  of  a6iions  perfonal  fliall  be  a  gocd 

bar  in  actions  real  «  here  damages  are  to  be  rtct^ 

vercd,  and  where  not,  285.  a.  b. 
Where  a  relcufe  of  all  actions  tu  the  diffeif'^r^' 

his  tenant  for  life    (hall  not  extend  to  bis  ^ 

offee,  or  him  in  the  remainder,  9?5.  b.  285.  h' 

286.  a. 
Where  fneh  releafe  fliall  not  prejudice  tbch<if« 

the  difleifee  of  his  adtiun  al^erihe  dcalbotU 

anceftor,  285.  b. 
Where  a  relea^  of  a6Uons  real  fliall  be  arailaUe 

only  talhe  tenant,  285.  b.  286.  a. 
Where  a  releafe  of  all  adions  fliall  bara  rigbt,  kh 

where  not,  but  the  party  notwhhflahdwg  b*J 

enter  or'  feizc,  268.  a.  b. 
Where  a  releafe  of  aaions  real  before  the  ftttsK 

of  ulbs,  was  a  good  plea  by  the  pcflior  of  ^ 

profits,  287.  a. 
Where  a  releafe  of  all  aAioui,  appeals  or  dens«* 

ftall  be  a  good  bar  in  an  appeal  of  deaib ;  j^ 
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of  a  releafe  of  oil  a6Uons  ml  and  {lerfunal, 

H^T.b.  f88.a.  :«91.  b, 
VThcre  a  releafe  of  actions  perfonal  ihall  be  a  good 

jHir  io  an  appeal  of  ma^'hcm,  2U8.  a. 
Where  a  releafc  of  all  b&oui  fliall  be  a  good  plea 

in  a  writ  of  error  or  aituiiit,   and'  where  uur, 

eB8.  b.  S89,  a. 
By  a  releafc  of  demands  what  things  are  rcleafed, 

«91.  a.298.  «.  :J9S.b. 
Where  by  a  releafe  ,of  qnarrcN  all  actions   and 

caofigs  of  actions  are  releafed,  29tf.  a, 
>%'here  a  releafe  of  all  actions  fhall  difdiarge  an 

obligation  before  it  be  broken  ;  fccut  of  a  cove* 

nant,  f99.  b. 
^'here  bj  a  releafe  of  all  anions  a  rent  at  a  day 

after,  or  an  annuity  not  behind,  is  not  rdcatedy 

ti9l?.  b. 
Whefe  be  iu  the  remainder  in  taH  releafes  to  the 

tenant  for  life  in  poifefliou  all  his  right,  what  (ball 

paff,Ma.b. 

Uphei.  See  Diebt,  Serjeanty,  Stat,  of  Magna 

Charttty  c.  2, 

Kelicf  wliat,  and  vrhencc  derived,  TO-  a.  85.  a.  b. 
What  the  relief  of  a  knight  and  each  npbieraan  wa« 

by  the  common  la«v,  and  what  now  by  the  liatute, 

76.  a.  69.  b.  83.  b.  106.  a. 
The   relief  of  the  tenant  \»hn  holdeth  by  the  en* 

tire  fee  of  a  knight*^ 'moiety  or  third  part,  83.  a.  b. 

106.  a.  ' 

The  remedy  which  the  lord  hath  for  his  relief,  and 

where  au  adiun  of  debt  lieth  for  relief  and  where 

not,  83.  a. 
Where  the  lord  by  knight  fervice  (hall  have  both 

wardfliip  and  relief  of  the  fame  heir,  and  where 

neither^  83.  b. 
V'h<^  the  lie.ir  within  age  fliall  pay  relief,  and 

w litre  net,  ihiH, 
Where  thcfucccnfor  of  an  abbot  or  bi(hop  ihall  pay 

fclief,  and  where  not,  84.  a.  99.  a. 
Where  the  lord  (hall  have  rcl^ief  of  the  heir  enfe- 
offed hy  collufion,  84.  a. 
7*1ie  rcli?f  of  a  tenant  in  focage,  90.  b.  91.  a. 
Where  the  rent  is  ten  (I)illings  or  a  pair  of  fpats, 

what  relief  (ball  be  paid,  aad  who  (hall  have  the 

ele£tioB,  90.  b.  91.  a. 
Where  the  rant  is  not  annual,  what  relief  (hall  bo 

paid,  91.  a. 
At  what  time  the  relief  of  fuch  tenant  (hall  be  due 

to  the  lord,  and  where  the  lord  (hall  not  diitrain 

till  a  certain  time,  91.  a.  92.  a. 
^^cre  the  heir  of  ctfluy  fue  uft  (liall  pay  relief, 

9^,a- 
Of  what  fervice  a  relief  (hall  be  dae,  and  of  what 

not,91.b.  93.  a^ 

Jleraainder.  Set  Entry  Congeable,  Heir, 
$ixihint«  Prerogative^  Rele'ales,  Remitter, 
lleverfion,  AVafte. 

Remainder  what, .  and  whence  derived,  49.  a. 
143.  a. 

Where  it  (hall  pafs  without  deed,  49.  a.  143.  a. 

1/V'here  a  remamder  may  depend  without  a  porti- 
co lar  eftate,  298.  a. 

Where  the  defeatins  of  the  particular  eftate  thall 
defeat  the  remainder,  and  whAre  not,  ibid. 

A  rent  granted  to  the  tertenaut  for  lif^,  the  re- 
naander  in  fee,  a  good  remainder,  ie98.  a« 


Where  a  rent  is  granted  pur  outer  vie,  the  remais* 

der  in  tail  to  ctftujf  gne  vfe^  a  gqod  remainder, 

298.  a. 
Whe#e^b){  the  grant  of  a  remainder  a  rpveriton  (hall 

pafs,  !^99.  b. 
Where  the  execution  of  a  ptarticular  cftata  upon  a 

fine  fur  grant  ct  render,  fl>all  be  an  cxectitii>ii  of 

the  remainder,  v)$4,  b. 
Wliere  a  remainder  pot  veiling  at  the  time  of  thf 

pnKiGiiIar  eltate  created  by  livery  (hall  be  good« 

(M)d  where  not,  264.  a.  377.  b.  378.  %» 

Kemitter.    See  Appendant,  Charge,  Entry 
.    Congeable,  Fines,  Jointeuaut,  Warranty, 

The   etymology  and   defcriptiun  of   a   remittera 

347.  b. 
The  incidents  tu  a  remitter,  548.  a. 
Where  a  remitter  Qiall  operate  upon  a  freehold  in 

law  delccnded  before  entry,  cUs.  a. 
Where  tenant  in  tail  diffeifes  his  difcontinuee.  hif 

ilTue  (liall  be  remitted,  notwithftanding  the  in- 
fancy or  coverture  of  the  difcontinuee,  348.  a. 
Where  tenant  in  tail  infcofls'Iiis  ilfue  within  age*  ho 

is  pr  mitted ;  y^cui  ofa  uCe  remitted  to  him  upo^ 

a  feolfuient^  518.  b^  350.  b.  351.  b. 
What  charges  by  the  iffue  (haU  be  ^^voided  by  a  re<» 

mitter^  and  what  nut,  349,  a. 
Wliere  au  ufnrpation  (hnlj  work  a  remitter,  194.  a. 
Where  the  ilToe  in  \»\\  within  age  enters^  or  inter- 
marries with  the  difcontinuee,  be  is  remitted; 

ficut  if  of  full  age,  202.  b.  350.  b. 
Where  a  right  without   an   action,  or  an  aHion 

without  a  right,  ihall  work  no  remitter,  348; a. 

349.  b.  3.56.  a. 
Where  tenant  in  tail  fuflfers  an  erroneous  recovery, 

and  dilTtrifev  the  recovcror^  and  dies*  his  iflue  u 

not  remitted,  549.  b.' 
Where  a  Itranger  ufurps  upon  a  purchafer  of  an 

advowfon,  and  grants  to  him  in  fee,  who  dies*  hit 

iflfue  is  not  remitted,  349.  b. 
Where  a  moiety  of  the  lands  difcontinueddefceiid- 

ing  n|K)n  the  iffue  in  tail  Ihall  Ih;  a  remitter  only 

for  the  fame  moiety >  350.  a. 
Where  tenant  in  tail  enfeoffs  his  iffue  'within  age 

and  a  (Iranger,  no  remitter  to  the  iffue  but  for  a 

moiety,  350.  a. 
Where  the  bulband   difcontinues,  and  retakes  to 

himfell'and  his  wife  during  his  life,  the  feme  is 

remitted,  350.  b.  351.  b. 
W^here  an  infant  or  feme  covert  fliall  be  remitted 

againft  their  deed  indented,  or  acceptance  by 

fine,  353.  a.  ' 

Where  upon  a  di  front '.nuance  by  the  hufbind  1^ 

fine,  a  grant  and  render  to  the  wife  fliall  be  « 

remitter  to  her,  albeit  (he  be  no  party  to  Ihe  writ» 

or  cooufans,  353.  a. 
Where  baron  and  feme  tenants  in  fpedal  tail  levy 

a  fine  at  the  common  law,  and  retake  in  fee,  the 

feme  is  not  remitted,  but  her  iffue  upon  the  dif- 

cent  fliall,  .')53.  a. 
Where  the  iffue  io  tail  of  full  dge  takes  hufband, 

a  leafe  to  her  and  her  liufbaud  by  tha  difcon* 
•    tinuee  fliall  be  a  remitter,  3S3.  b. 
Where  a  man  fliall  be  remitted  againft  his  own 

difcontinuance  and  reprifal,  3.VI.  a> 
Where  a  remitter  to^tbo  particular  eftate  ihall  be  a 

remitter  to  all  in  the   re^'eriioa  or  remainder* 

554.  b, 

d  5  Whero 
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t^'herc  ft  remitter  to  the  particolar  elUte  (ball  be 

.  a  rcmiucr  to  the   reverfion,  notwithftaoding    a 

-  mean  remainder  be  barred  during  the  dU'conti- 

nuance.  S54.  b. 
Vhere  a  remitter  to  the  particular    eftate  (hall 

devcft  a  remainder  or  reverfion  fettled  in  the 

king  during  the  dil'continuance,  t6<d. 
W*herc  alier  a  rec«ver^  b^  default  ^gainil  a  ferae,  a 
,   leaCe  to  her  and  her  hufbaod  (hall  be  a  remitter  to 

the  teiue,  SS5.  a.  356.  a. 
Whore  the  dirconttnuee  of  the  hnfband    enfeoifii 

the  buibaiid  and  itiife  and  a  ftraAger,  the  wife  ia 

remitted  to  a  tao^\y,S^O.  b. 
^here  the  dtfcontiuttee  of  the  hoiband  makes  a 

leafe  to  the  wife*  the  difagrecravut  of  the  buf> 

band  (hall  not  ouft  tlie  feme  of   her  remi4ier» 

S56.  b.  357.  a. 
Where  the  wife  being  remitted  dorin/^  the  covet- 

tare«  may  after  the  death  of  her  hu&aud  waive 

her  remitter,  and  where  not,  357.  a. 
Where  tenant  m  tail  to  him  and  hi»  heirs  females 

difconlinues,  and  retakes  in  fee,  and  diet,  having 

a  daughter,  the  fon  born  after  fliall  not  deyeS 

the  remitter,  557,  a. 
\M)ere  covin  in  the  hulband  and  wife  to  dtfTeife  the 

difcoiuinuee,  and  iufeoff  them,  ihall  hinder  the 

remitter  to  the  wife,  357.  a. 
Where  tenant  in  tail  and  his  ilTue  difTeife  the  dif- 

continuce  to  the  ufe  of  the  father,  who  dies,  tho 

in*ue   is  nut  remitted  aeatnft  the  difcouiiiiuee, 

albeit  he  be  againft  all  oUiers,  357.  b. 
Where  one  jointenant  is  of  covin  to  diHeife  the  heir 

of  their  diffeifor,  and  enfeoff  them,  the  other 

being  not  privy  to  tlie  covin  is  remitted  for  his 

part,  357.  b. 
Where  the  hn(band  dircontinnes  and  retnkes  for 

life  the  remamder  to  his  wife,  by  the  death  of  the 

huibaud  the  wife  is  remitted  hefore  entry,  and 

cannot  waive,  358.  a.  b. 
Where  a  freehold  in  Inw  accruing  to  the  ifTue  in 
[    tail  or  diffeifec  by  furvivorfhip,  or  by  reafon  of  a 

remainder,  thall  work  a  remitter^  and  where  nota 

358.  b.  359.  a.  and  b. 
Where  an  abbot  or  bilhop  difcontinues  and  retakes 

in  fee- by  licence,  tl«  fucceflVir  fl)all  be  remitted 

aad  deleat  the  mean  charges,  360.  a.  b. 
Where  a  remitter  (hall  be  wrought  b^  a  matter  m 

pai$  albeit  the  difcontinuance  groweib  by  matter 

of  record.  Sri5.  a.  356.  a.  361.  b. 
Where  in  a  fcrniedon  or  writ  of  entry  the  tenant 

pleads  mm  tenure  or  difclaims,  by  the  entry  of 

the  ilTnc  in  tail  or  diffeifee,  they  are  remitted 

bcfjre  judgment,  362.  a.  363.  a. 
W'licre  a  claini  in  pais  fuall  not  hinder  a  remitter; 

J'ecvs  of  an  indenture,  or  a  claim  of  record,  SOS.  b. 

364.  a. 
Where  a  man  of  full  age  having  a  right  of  entry 

tttkes  an  eftate  he  is  remitted,  fecut  of  a  right  of 

action,  S63.  b.  364.  a. 
Where  a  remitter  to  one  jointenant  fliall  be  a  re- 
mitter to  his  compauiou,  and  where  aut,  364.  b. 

Rents,  Sfe^  Annuity,  Appendant,  Appor- 
ti(>nment,  Confirmation,  Difcohiinuaiice, 
Diireifiii,  Difirefs,  Extingtiifliment,  Feal- 
ty, Grants,  JSIanor,  Reltrvation,  Seilin, 
Stat.  32  i/.  8.  c.  37.  Sufpenfion. 

The  dcriratiou  of  the  word,  141.  b. 


llie  divifion  of  renta,  141.  b. 

Rent  fervice  what,  87.  b.  141.  h,  14f .  b. 

Such  rent  difirainable  of  coinmoQ  righf,  14S.  a.  b. 

How    foch    retit   may   become   feck,   150.  i.  fe. 

151.  a. 
To  what  parpofea  fucb  rent  become  feck  fbaUk 

faid  to  participate  of  tlie  nature  of  areotfer. 

vice,  and  to  what  not,  150.  b.  153.  a.  154.  b. 

309.  b. 
Out  of  what  things  a  rent  may  be  grasled  or  re< 

ferved,    and   out  of   what  uot,  47.  a.  141  a 

144.  a. 
Where  a  tenure  being  by  homage,  fealtj,  aad  ml, 

by  a  recovery  or  grant  of  the  rent*  the  }aiiai|f 

and  fealiy  Ihall  pats,  and  where  noCy  161.  a. 
Bent  charge,  what,  243.  b.  144.  a. 
Where  a  grant  to  dtftrain  ihaH  amoabt  to  a  ma 

charge,  146.  b.  14$.  a.  30a  a.  b. 
Where  words -in  a  grant  ihall  amoanC  to  a  rrs: 

charge,  albeit  there  be  noexprela  words  of  charge 

ordiftrefs,l47.  a. 
Where  in  a  grant  of  a  rent  a  frovifi  not  to  cbar|e 

the  perfon  of  the  grantor  fliail  be  goodi  asii 

where  not,  146.  a.  p^  M.  peg. 
Where  in  fAcb  a  gnmt  a  ptw'^  not  to  charge  tke 

land  fliall  be  void,  146.  a. 
Where  the  perfon  of  the  grantor  Ihall  be  chai^ 

with  a  rent  charge,.  notwicbiUndlug  a  pt^^  ts 

difchargebis  perfon,  I4a  b. 
Rent  feck,  what  and   whence  fo  called,  141  b 

144.  a. 
Where  a  rent  (s  granted  out  of  one  manor  with  a 

claule  of  diftrefs  in  another,  wbat  renf  it  flufl  W, 

and  how  conftrued,  147.  a,  per  toL  pmg. 
Where  a  rent  is  granted  out  of  two  acrc$»  wiik  s 

clanfeofdiltretsin  one,  or  to  twoperfons  witbs 

diilrcis  to  one,  what  rent  it  Ihall  be  conftroc<i 

147.b. 
When  It  fliall  go  to  the  heir,  when  to  the  executor, 

200.  a. 
Where  the  fame  rent  may  be  both  charge  and  feck, 

diverfit  Umpcribug,  147.  b. 
Where  a  rent  in  fee  is  granted  ont  of  lands  in  frc 

and  a  term  for  years,  or  folely  oat  of  a  tern  Icr 

years,  how  it  ihall  be  conilnied,  ibid. 
Where  a  man  feifed  of  twenty  acres  grants  a  real 

of  20  s.  pcrcipien^r  de  igyAUJbet  aeri,  him  it  ihaJl  ba 

conllrued,  147.  b,  267,  h. 
Where  the  bargainor  and  bargaujee  jola  in  tke 

grant  of  a  rent,  how  it  ihall  be  conilroed  before, 

and  how  after  enrolment,  147.  b. 
Where  a  tent  granted  for  owelty  of  parthioo  fSiall 

be  good  witliout  deed ;  /tcm  of  a  rent  of  oweirj 

of  exchange,  169.  a. 
What  real  actions  he  for  tlie  r^coveiy  of  a  icit 

charge,  or  feck  after  feHin,  160.  a. 
Where  money  given  in  feitiu  of  a   rent  before 

the  day,  fiiall  not  be  abated  out  of  the  rrat, 

315.  a. 


Replevia,      See   Property,    Stat  Marik 

cap.  %a. 

The  etymology  of  the  trord  (replevia),  145.  b 

161.  a. 
Whf  i«  fuch  writ  lieth.  ibid. 
How  many  ways  goods  may  be  replevied,  145.  h 
Where  a  replevin  brought  by  him  that  bad  nof>^ 

|ierty  in  the  goods  at  the  time  of  the  takiag  »  «fi 


THE    TA  B  L  E, 


^  {Qod*  and  «Iiei«  noti  145.  b.  ^ 
W^ere  a  man  maj  have  a  replevm  of  goods  not 

dUhained,  145.  b.' 
The  ftsveral  pledges  the  Iheriff  ought  to  take  in  « 

replevin,  146.  b. 
Wb^  a  replevin  lieth  notwitblianding  .a  grant 

to  f^eep  the  goods  diiU#iued  agaioit  gages  and 

pledgea,  145.  b. 
'^Ybere  ^  repLevin  lietb  notwithftanding  the   pro- 
perty cmce-  tried  and  found  for  the  defendant, 

145.  b. 
^bere  tbe  beafts  of  federal  men  are  tf]cen,  they 

(hall  not  join  in  a  replevin,  115.  b. 
fn  areplevm  property  to  the  plaintiff  and  aftranger, 

or  where  theie  be  two  plaintifs,  property  to  Que 

of  tfaeoi  f  good  plea,  ibid. 

Report. 
THiat,  and  whence  derived,  293.  a. 

fleqaed.    See  Condition,  Demand,  Dower, 

What  Ihall  be  a  fofficient  reqneft  by  the  wife  to 
entitle  her  to  datnages  in  a  writ  of  dower,  and 
.  what  not,  3?.  b. 

Where  an  efiate  is  to  be  made  upon  reqneft  by 
force  of  a  condition,  by  whonj,  when,  auid  wbefe 
fuch  reqneft  ought  to  be  made,  2S0.  a. 

Jlefceic.    See  Stat.  W.  2.  c.  3,     Glocefier^ 

c.  11. 

The  etynfplogy  and  fignification  pf  the  word,  192,  b, 

S5«.  b. 
Where  a  feme  being  ceceired  (hall  plead,  and  ad- 
vantage (ball  be  taken  againft  her  as  a  feme  foTe, 

and  whf  re  not,  S^.  a. 
Where  in  an  action  of  wafte  againft  ti|e  hn(|^nd 

and  wife,  q pon  the  default  of  the  btt(band  the 

wife  (hall  be  received,  S55.  a.  b. 
Where  he  in  the  rereriion  (h^ll  be  received  npon 

the  defimlt  of  tenant  for  life,  albeit  the  ftatute 

fpeaketh  of  a  remainder,  35^,  a. 

Ilefeous. 

The  defcfiption  and  derivation  qf  refcot}!,  IdO.  b. 
Where  the  cattle  diftrained  go  ipto  the  houfe  of 

the  owner,  the  not  delivery  of  them  (hail  be 

efteemedin  law  arelcous,  161-  a. 
Where  the  owner  qiay  make  refcqus  of  a  diftrefs 

taken   without  9auf<*}   and   where  not,  47.  h^ 

160.  b.  161.  a.        '  *        * 

Where  reCcous  (hall  be  a  diJIeUjn  ot  a  rent  fervice« 

and  where  not,  \^'  b*  l^tr  «i* 
.Wbcre  the  lerj  diftrains  his  tenant  in  the  higl)- 

way  wkhin  his  fee,  tbe  tenant  may  make  ref- 

C011S.  115|.  a. 
Where  the  tenant  may  make  refoons  upon  a  dif- 

trel's  of  the  lord  tak>*.n  out  of  his  fee,  and  where 

not,  161.  a. 
Where  the  party  not  guilty  n^ay  n^ake  lefcous  upon 

an  arreft  of  thp  iberiff  for  felony,  ai|d  where 

not,  161.  a. 

Ilefervation,       5ee    Annuity,    Conditioi^ 

Confirmation,  Jointenants,  Rente, 
^Jl^e  deriv^iiqn  of  (he  worc^  14S.  b.  ^43.  jy 


What  (hall  be  fd4  good  words  of  refenrathm^  Af.^ 

144.  a.  ^ 

Tbe  difference  between  an  exceptioo  and  a  telcr- 

vatioB,  47.  a. 
To  what  perfoa  (he  refcrvatbn  ought  to  be  made, 
«     and  where  it  fliall  be  ffood  to  a  ftr^nger  to  the 

land,  and  where  not,  47,  a.  14;».  b.  £13.  a.  and  b. 
Where  a  refervation  to  his  heirs  without  any  thing 

to  the  party  hiwfelf  &all  be  good*  aod  where  nqU 

99.  b.flJ.b.  S14.«. 
fiefervation  to  a  man,  or  his  heirs,  how  it  (ball  be 

conftraed,  214-  a. 
'WHiere  a  rent  referved  to  one  jointenant  ihalt  be 

goodaifo  to  bi« companion,  and  where  qQt^  47.  a. 

192.  a.  214.  a.  318.  «. 
Where  a  rent  is  referved  generally,  to  what  per(bn« 

it  fliall  extend,  47.  a. 
Where  tbe  fpecial  refervation  of  the  party  (hall 

deftroy  tbe  geqeral  intendment  of  the  law,  S3,  a. 

47.  a.  305.  b. 
What  things  the  lord  may  referve  for  rent,  and 

what  not,  91'.  b.  149.  a. 
tJpon  what  eftate  a  reat<ferviee  may  be  referved  at 

this  day,  and  i|pon  nhat  not,  14?.  b.  143.  a. 
Where  a  rent  referved  upon  a  bargain  and  fate 

(hall  be  good,  ^14.  a. 
Where  a  rent  may  be  referved  upoiui  releafe^  and 

where  nor,  199.  b. 
Where  a  refervatioa  (hall  amount  tQ  a  grant,  an4 

where  not,  170.  a.  143.  h-  X44.  «. 
Where  an  entry  for  condition  broken  cannot  ba 

referved  to  a  ftranger,  214.  b. 
Where  tenant  for  life  and  he  in  the  reverfion  join 

in  a  leafe  for  life  refer? ing  a  rent,  how  it  jQiall 

eni^e,  214.  a. 
Where  the  lord  relsafes  to  his  tenant  by  fealty  an4 

rent,  faving  or  reforviug  to  him  his  rent,  what 

rent  it  (hall  be  conlbrued,  150.  a. 
Refervation  at  l^lchatlnun  and  our  Lady^ay,  upon 

a  leafe  made  in  February,  (hall  be  cohftrucd  at 

our  Lttdji'day  and  Miffhaetmtu,  %\J,  ^j, 

Refpon/alis. 
pie  fignificadon  of  the  word,  t28.  ^ 


Refummons. 
of  fuch   writ,  and 


where  it  Ji^th^ 


Tbe   natore 
1S5.  b. 

Tbe  feveral  kinds  of  refummoos,  ibid, 

Where  after  judgment  that  the  tenant  (hall  go  with- 
out day,  the  plaiutiif  may  continue  tne  caufei 
|»y  a  reCummoos  or  re-aituchment,  ^fid  irherf 
not,  135.  b.  36ia«  a. 

Retraxit. 

A  retraxit,  what,  and  how  it  diflTereth  fron»  a  BOn^ 

fuit  and  departure,  138.  b.  139.  a. 
The  feveral  forts  of  re^foxif,  ai>d  the  form,  of  enter^ 

ipg  tb.em,  139.  a. 

Rcve. 

The  fignification  and  derivation  o(  the  word,  61.  tv 
The  ofilce  and  duty'of  a  reve,  62.  a. 

Reverfiop.    See  ^pendant,  Heo^ainden 

The  etymology  of  the  word,  14f .  b^ 

d  4  Tk% 
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Tlie  defcriptiM)  of  «  rereriion,  2?.  h. 

Where  ^n  ufe  aftrr  divf  rs  parficutar  eflates  is  ti- 

miied  to  the  rig^  hem  of  the  fcottor,  it  ihmll  be 

fdid  in  him  as  ft  rcTi  riion,  29.  b. 
yfherf.  a  man  makes  a  gilt  in  tail  or  leafe  for  life, 

the  remainder  to  his  right  heir*,  it  fliali  be  iu  him 

uareTrdi>n»  ti,  b. 
Wher«  a  feoffment  is  made  to  the  ofe  of  the  feoffcv 

HI  r^il,  and  after  lo  the  feoffee  in  fee*  the  feoffee 

hath  no  reveriion«  ibid* 
What  reverfion  (hall  be  accoimted  affcts,  and  what 

■of,  17:i.  a. 
Where  a  reverfion  upon  an  eftate-tail  (ball  be  a  fnf- 

licient  continuance  of  privity  between  parceners 

to.HilKe  advantage  of  a  warranty  or  condition  in 

law,  175.  b.    . 

Reviver.    5«r  ExtinguiOiment 

Revocation.     See  Prerogati'^e,  Ufcs. 

By  what  a^  a  power  to  revoke  nfrs  iball  be  extinA 
and  defeated,  and  by  whatnot,  e37.  a.  215.  it37, 
263.  b. 

Wbere  a  power  of  revocation  may  be  apportioned 
and  where  not,  237.  a. 

Right,    See  Corporation,  Releafes. 

The  fiq^lfication  and  extent  of  the  word  (right), 

158.  b.  265.  a.  54.5.  a.  b. 
The  feveral  kinds  of  riglit,  266.  a.  315.  b. 
Common  right,  what,  and  how  taken,  143.  a. 
Where  the  law  more  refpei^teih   a  IvCs  cftate  by 

right,  than  a  greater  by  wrong,  4'i.  b. 
A  right  cannot  die,  279.  o. 
The  feverat  nal>ires  of  writs  of  ri;:ht,  158.  b. 
Where  in  fuch  writ  the  demandant  ought  to  al- 

ledge  frifin  within  time  of  limitation ;  fcciu  ni 

cat'e  of  the  king,  294.  m.  h. 
The  feveral  times  of  limitation  in  a  writ  of  right, 

114.  b.  115.  a. 
By  what  means  a  future  n^ht  may  be  barred,  and 

by  what  not,  265.  a.  b. 
Where  a  recoHtinuancc  of  a  riq;fit  of  poflcflion  out 

of  the  hands  of  hmi  thdt  iiMtli  the  abt'ulute  r^hc 

ihall  draw  with  it  the  mere  right  tu  the  land;  and 

■where  not,  9^.  a.  2/8.  b.  279.  a.  28:J.  b. 
Where  in  a  writ  of  riRht  the  mere  rig^K  fhall  be 

preferred  before  the  right  of  polTellion,  279.  a.  b. 

28.1.  b.  284.  a. 
Where  a  writ  of  right  Ijeth  for  a  rent,  160.  a. 
What  (hull  be  faid  a  I'uffiricnt  feiiin  to  maintain  a 

writ  of  right,  and  what  not,  210.  b.  281.  a.  ptr 

tot.pag.  293.  a. 
Where  judgment  final  flialt  be  given  in  fuch  writ, 

albeit  the  grand  aflife  give  not  (heir  verdict  upon 

the  mere,  right,  295  ■  b. 
The  form  of  the  judgment   in  a  writ  of  right, 

ihid. 
Within  what  time  claim  ought  to  he  made  for  the 

avoidance  of  fuch  judgment,  254.  262.  a. 

Riot.     See  Forcible  Entry. 
JIow  foany  perfons  may  make  one,  257.  a. 

Robbery.     See  Appeal. 
Tbe  acceptation  and  derivation  of  the  vord,  288.  t. 


Rufcaruu 

The  meaning  of  mfcaria,  5.  a* 

Stdha, 

What/iiiire  is  4w  b. 
^  What  (ball  pals  in  a  grant  by  that  name,  iiuf. 

Scire  facias.    See  Stat.  If.  2.    c.  33-. 
3a  H.  8.  c.  5. 

Such  writ  whence  fa  called,  and  where  it  lictiw 

290.  b. 
A  releafe  of  anions,  a  good  bar  in  a.  Jkhre  J!aaak 

290.  b.  291.  a. 
Where  and  upon  what  judgment  the  tenant  bavins 

a  warrantv,  and  a  recovery  being  had  aita^i  A 

him,  iball  have  Kjcirefacuu  upon  affets  defceod. 

ed  after,  and  where  not,  366  a. 
Where  in  fuch  writ  the  tenant  fhall  recover  tT< 

land    loft,    and    where   the    aflets    deicended, 

o66»  a. 

Scvtagium.    See  Efcaage. 
The  meaning  of  the  word,  68.  b.  75.  a. 

Seals.    See  Protedion. 

Tlie  antiqnity  of  fealing  cliarters,  7.  a. 
When  fealing  with  arms  began,  ibid. 
Inheritances  pailin*;  under  the  great  feal  of  Etfglawi, 

ihall  be  difcendihle  according  to  the  common  U« 

of  Engiand,  9.  a. 

Sclfin*  See  Baftard,  Conditions,  Curtefy, 
Dower,  PofleHion,  Stat.  33  //.  8.  c.  i. 
^*iHenage. 

The  fignification  of  the  word.  153.  a. 

1'he  feveral  forts  of  feirtns,  29.  a. 

Where  a  feifin  of  parcel  Ihail  be  a  fafiicient  feifia 
in  law  to  have  au  ailife  for  tbe  whole,  15J.  a. 
315.  a. 

What  Ihall  be  faid  a  fuflictent  feifin  of  a  rent  to 
Imve  an  alTife.  and  what  not,  159.  b.  160.  a. 
314.  b.  315.  a. 

Where  feifin  of  a  rent  by  the  lord  before  his  feoff- 
ment of  the  manor,  ihall  not  enable  him  to 
bring  an  afiifc  after  entry,  for  a  condition  broken, 

'202.  h. 

To  what  purpofes  the  fetfin  of  a  rent  ihall  be  s 
feifin  of  the  revcrfion,  and  to  what  not,  15.  a, 

Wlicre  feifin  of  a  rent  by  the  hands  of  one  join- 
tenant  ihall  be  good  for  all,  515.  a. 

Where  the  feifin  oi  homage  or  fealty  fhall  be  a  feiCo 
of  alt  other  fenrices,  68.  a. 

Selda. 
Tlie  fignification  offdda,  A,  b. 

Selio  terra. 
What  it  means,  5.  b. 


Seqnaiur  fub  fuo  Pcricvlo. 


Whence  fo  called,  101.. b. 
Where  the  writ  Uctb,  ibid. 


Sffjeacff- 


TPE    TABLi; 


Seijeaniy; 

The  defcnption  of  tenure  bjf  grand  feijeanty*  and 

wbj  ^  called,  i05.  b. 
llo^  it  differeth  from  efcuage,   105.  b.   106.  a. 

And  b. 
The  fpecial  pro|»eriics  of  this  fervice,  103.  b. 
lite  holding  by  what.offices   (ball  be  faid  grmnd 

ferjeanty,  lw>.  a. 
"Vyijcre  trnure  by  coraage  fliall  be  grand  ferjcanty* 

and  where  nut,  107.  a. 
Tlie  relief  of  a  tenant  by  grand  ferjeknty,  106.  b. 
\yberc  focb  tenant  may  make  a  deputy*  and  where 

not,  107.  a. 
Tenure  invenire  hmninemadguerram  infra  4  Mari^, 

lirrand  ferjeanty,  ibid. 
IV'l^at  perl'onaare  capable  to  perform  this  fervice  ia 

perfon,  and  what  not,  107.  b.  per  M,  pag. 
The  incidents  and  fruits  of  this  fervice,  108.  a. 
Tenqre  by  petit  feijean^  defcribed,  108.  a. 
Such  tenure  but  Ibcage*  ibid. 

Services.  See  Appendant,  Apportionment, 
Extinguifliment,  Fealty,  Grants,  Homage, 
Knight's  Service,  Rents,  Seifin,  Tenure, 

Servitium,  quid,  et  qwhtplex  f  65.  a. 

What  faid  to  be  Ibreigo  fenrice,  68.  b.   69.  b. 

74.  b. 
Where  a  corporal   ferrice  may  be  performed  by 

deputy,  and  where  not,  70.  a.  b.  83.  a.  107.  a.  b. 
What  corporal  (ervices  may  become  feck,  and  what 

not*  151.  a, 

Shaw» 

Vbat  ihaw  is,  4.  b. 

Sheriff.  See  Elegit^  Execution,  SUt.  IF.  a. 

c.  19. 

Tlie  etymology  of  the  word,  109.  b.  168.  a. 
"Whence  called  ▼ifcount,  168.  a. 
{Ii$  office  and  duty*  ilnd. 

The  antiquity  of  this  office,  and  how  called  an- 
ciently, 1<$8.  a.    . 

Shire. 

The  derivation  of  the  word,  50.  a.  168.  a. 

From  what  antiquity  this  kingdom  divided  into 

(hires,  168.  a. 
County,  whence  fo  called,  50.  a. 

Simony.    See  Stat.  31  EL  c,  6^ 

'Dow  odious  in  law,  17.  b.  89.  a.  344.  b. 
Difables  the  clerk  ibr  ever,  ISO.  a. 

Socage.    See  Efcuage,  Guardian,  Relief; 
Stat.  Marl.  c.  17.  4  and  5  Anna. 

The  etymology  of  the  word,  86.  a.  b. 
Tenure  in  Ibcage  defcribed,  85.  b. 
How  fuch  tenants  were  anciently  called,  86.  a. 
What  tenure  which  is  not  knights  fervice  iball  be 
faid  a  tenure  in  focage,  and  what  not,   86.  a. 

What  things  incident   of  common  right  to  iucb 

tenure,  91.  a.  -  .    . 

Wliat  perfon  may  be  capable  of  a  gnardianfliip  la 


foc9ge,  and  what  nqt,  88.  b. 
Where  a  guardian  in  focage  (hall  have  n  wal^"  by 

caufe  of  ward,  ihid. 
Where  the  next  chofph  of  part  of  the  mother  Iball 

be  guardian  in  fpcnge  before  the  next  or  part  of 

tite  father,  et  i  amvcrfit,  S9,  a.  88.  a. 
Whrre  two  are  in  ec^ual  degree  of  affinity  to  the 

heir,  which  Ihallbe  guardtali  in  focage,  88.  a. 
Wbpre  he  (hall  be  guardian,  to  whom  there  may  bf 

any  poffibility  of  difcent,  88.  b. 
The  ditfercnce  between  the  'common  and  civil  laff 

in  tliat  point,  88.  b. 
Where  fuch  guardian  cannot  fbffeit  or  difpofe  of 

his  iiitereft,  88.  b.  89.  a. 
>V'here  he  (liall  not  prefent  to  the  benefice  of  the 

heir,  17.  b.  89.  a. 
At  what  age  the  heir  (hall  have  an  account  agatnft 

guardian  in  focage,  89.  a« 
I'or  what  things  be  ihall  be  accountable,  88.  q* 

89.  b. 
W  hat  allowances  he  ought  to  have  npon  hn  accomit* 

89.  a. 
Where  upon  fuch  account  no  capioM lieth  againft  tlit 

guardian,  ibid. 
Where  a  ftranger  (h^ll  |)e  charged  as  guardian  m 

focage,  89.  b. 
Where  the  guardian  occupying  after  the  heir  ae- 

complifli  his  age  of  fourteen,  (hall  be  charged  iii 

an  account  a»  bailiff,  90.  a. 

Sokemans  and  Sokmmt^ 
The  neaniQg  of  the  words,  5.  b.  86.  a. 

SoUnus  et  Solinum  Ternt, 

What  they  are,  5.  a. 

Stadium  Terrtt, 
The  fignificatioQ  thereof  5.  b. 

Stagnum* 
Quid,  and  what  pafTes  by  it,  5.  a. 

Stanlaw. 
Tlie  etymology  of  (be  word,  4.  b. 

Statutes* 

Concerning  Statutes  in  General.    See  Pre- 
rogative, Prefcription. 

Rules  obfervable  in  the  conilmdion  of  fiatutesb 

381.  a.  b. 
The  preamble  a  good  mean  Co  find  tfie  meaning  of 

a  Itatote,  70.  a. 
The  equity  of  a  (latute,  what,  !24.  b. 
Where  cafes  within  the  fame  mifcbief  (hall  be  taken 

within  the  fame  remedy  of  a  ftatute,  76.  a.  77.  b. 

290.  b.  365.  b. 
Where  a  penal  (Utute'fliall  be  takeii  by  equity,  and 

where  not,  46.  b.  154.  a.  236.  a.  268.  b.  54.  b. 
What  (hall  be  faid  a  (Utute  or  a£i  of  parliament, 

where  the  king  only  is  mentioned,  and  wliere  not, 

98.  a.  b. 
Where  the  ftatute  law  and  common  law  meet,  which 

diall  be  preferred,  49.  a. 
Where  a  uatnte  (hall  be  emended  by  eqoity  to 

otbci' 


T  H  E     T 

«ikrr  peribof  Hmh  are  ncmed  f>i«rein>  990.  a. 
fCLete  a  ftatvCe  fpcakiog  of  a  reverfion  fliall  ex- 
trad  t»  •  rcnaiadcr,  tt  i  eamterfxi,  280.  b.  356.  a. 
Wkere  a  Aatute  Ikall  CKtctid  bv  equity  to  other 

adi«B»  tlfeait  are  laeDtioned,  6C  b.  36b.  b. 
Vbcre  a  ftatate  fliall  extend   bj  coiiflni£tioa  to 

another  laaoncr  of  title  or  conveyance  Uiao  ia 

lumiiope*^,  3S6,  a.  365.  h. 
Where  the  fEeneraiiiy  of  the  words  of  a  ftatnte 

Jiall  be  reftraioed  by  equity,  and  conftrndion 

made  againft  the  letter,  372.  a.  b.  S90.  a.  360.  a. 

36^.  h.  366.  a.  38X.  b. 
Where  the  recital  of  a  fiatpte  in  other  words  ihaU 

be  ptoAt  and  wh<ve  not,  98.  b. 
ttall  never  he  confiraed  to  prejudice  an  innoceni 

perfon,  360.  a. 
What  b  one»  what  tMU  if  to  be  detenninad  by  die 

><{«•»  98.  b. 
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218.  b. 
Wfiere  a  freehold  and  Inheritance   may  be  con- 

▼eyed  by  furrender  in  court,  59.  b. 

oufpence.  See  Curtefy,  Difcent,  Extio- 
guiflirpent,  Grapts,  Knigbt  Service, War- 
ranty. 

• 

The   (ignification    and    derivation   of  the  word. 

313.  a. 
Where  a  fcignlory  orrent-ferrice  may  be  fofpende<) 

in  part,   and  in  effe  for  part,  and  where  not, 

148.  b. 
To  what  purpofes  a  feigntt'y  fufpended  in  part  of 

the  cHate  (hall  be  faid  to  continue,  and  to  what 

not,  314.  a. 
Where   a  thing  in  fufpence  in  the  ancefiar  ihall 

take  cffe^  by  difcent  in  his  heirs,  313.  a.  b. 
Where  tbe  debtor  makes  the  debtee  bis  executor, 

the  debt  is  in  fufpence,  264.  b. 
Where  by  the  intermarriage  of  a  feme  executrix 

witli  tbe  debtor,  the  debt  fltall  be  in  fufpence, 

i6td. 

Tail.  See  Attornment,  Conditions,  De- 
vife,  Difcontinuance,  Entry  Congeable, 
Heirs,  Leafes^  Prasmunire^  Quid  Juris 
Clamfitt  Recoveries,  Stat  4  H.  7.  c.  24. 
3a  H.  8.  c.  a8.  3a  H.  8.  c.  36.  34  H,  ». 
c.  20.  26  H.  8.  c.  «3.  Warranty. 

Tlie  etymology  and  deriTation  of  the  word  (tail), 
18.  b.  83.  a. 
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lire  iliviiioa  of  eibtet  tail,  19.  b. 
llie  defcription  of  a  teuant  m  general  tail,  19.  b. 
The  dcfcriptioQ  of  li*toaant  ia  fpeciiU  tail,  SO.  b. 
\VhiU  things  may  be  iotailed,  i  ud  what  not»  19.  b. 

20.  a.  392.  b. 
Where  an  eftate  tail  may  be  created  without  the 

word  (httirs),  SOib. 
Where  it  inay  be  created  without  the  word  (body)* 

20.  b. 

Where  without  tbAwoad  (engendred),  SO.  b. 
What  things  iucideutto  an  cllaie-tail,  22^4.  a. 
Where  by  a  gift  in  t4«l  a  reverfion  is  fettled  in  tht 

donor«  22.  a.  b. 
Where  the  will  of  the  donor  in  eftates-tail  (tiAi  be 

obferved»  and  where  not»  20.  t^.  21.  a.  24.  b.  ^ 
Where  a  nan  Ihall  inherit  jierformam  doni,  who  is 

not  iflue  of  the  bod/of  the  donee,  20.  b*  26.  b. 

220.  a. 
The  tenure  between  fnch  donor  and  donee,  and 

where  the  tenant  (hall  hold  as  his  donor  holds 

otrer,  and  where  not,  23.  a. 
A  gift  to  a  nan  and  a  woman  not  married,  or 

where  one  or  both  are  feverally  married,  and 

to  th^  heirs  of  their  bodies,  a  good  tail,  20.  b. 

25.  b. 
Where  a  nan  may  convey  an  eflate  to  himfelf  in 

tail,  22.  b. 
A  gift  to  a  woman  and  two  men,  and  the  heirs  of 

their  bodies,  how  it  (hall  enure,  25.  b.  1S4.  a. 
A  g(ft  to  two  huibands  and  their  wives;  and  the 

heirs  of  their  bod|es,  how  it  Ihall  enure,  25.  b. 
A  gift  to  one  and  his  heirs,  to  have  to  him   and 

the  heirs  of  his  body,  f  i  convcrfo,  what  cftate, 

21.  a. 

•A  fiiii  to  a  man  and  the  heir  of  his  body,  et  uni 
tusredi  ipfiut  hartdk,  a  good  tail,  22.  a. 

W'herb  the  iiTue  mal^  inheritable  per  Jhruuim  dottl, 
ought  to  convey  himfelf  by  males,  and  the  fe- 
male by  females,  25.  a.  37T.  a. 

Where  upon  a  gift  the  h«0>and  flwU  take  in  fpecial 
tail,  and  the  wife  nothing,  or  but  for  life,  f  ^  con- 
tra, and  where  conftrufbon  Ihall  be  madeaccord- 

«  ing  to  the  inclination  of  the  word  (heirs),  26.  a. 
per  M.  fag. 

A  gift  to  the  hu(band  and  wife,  and  the  heirs  of  the 
body  of  the  forvivor,  what  eftate,  and  when  iki4 
to  veft,  26.  a. 

A  gift  to  a  man  and  his  heirs  of  the  body  of  fuch 
a  ferab  a  good  tail,  and  they  fliall  be  intended  to 
be  gotten  by  the  donee,  26.  b. 

A  gift  to  a  man  and  the  heirs  of  the  body  of  his  fa- 
ther, a  good  tail;  fecut  of  a  gift  to  him  and  the 
heirs  of  his  body,  4«.  26.  b.  27.  a. 

A  gift  to  a  man  and  his  heirs  males  or  females,  a  fee 
umple ;  fecus  of  a  devife,  27.  a. 

A  gift  to  one  and  the  heirs  males  of  bis  body  with 
condition  to  revert  if  he  die  without  heirs  females 
of  his  body,  a  void  condition,  164*  a. 

A  gift  to  a  man  to  have  to  him  and  the  heirs 
males  uf  his  bodv,  and  to  him  and  the  heirs  fe- 
males of  his  body,  how  it  Ihall  be  conftrued, 
377.  a. 

Where  and  what  leafes  by  tenant  in  tail  Ihall  bind 
his  ifltie  at  this  day,  and  where  and  what  not, 
44.  a.  b. 

Where  a  charge  in  fee  b?  tenant  in  tail  upon  the 
land,  ihalll>ind  hisSiToe,  and  where  not,  343.  k». 

What  a^ons  in  the  fealty  tenant  in  uil  may  havc» 
MUd  ithit  oot,  996.  b. 


What  mEt  or  couveyancd  was  a  bar  to  an  eftafe- 
tail  at  the  oommun  law,  and  what  at  this  day, 
372.  a.  b. 

Where  an  eftate-tail  may  be  barred  at  this  day, 
iiotwithftanding  a  revenion  or  remainder  in  the 
king,  and  where  not,  372.  b.  373.  a.  375.  a. 

A  recovery  in  a  writ  of  right  or  cejfitvit,  no  bar, 

,    37a  a 

A  releafe  by  tenant  in  tail,  no  bar  to  his  iflue  of  a 
warranty  tntailcd,  attaint,  or  writ  of  error,  20.  a» 
392.  bi  '393.  a. 

Tail  after  Poffibility  of  Iffae  Extindl. 

The  defcription  of  a  tenant  in  tail  after  poffibility, 

and  why  fo  called,  27.  h.  28.  a. 
The  privileges  which  fuch  tcuant  hath  above  thofe 

of  a  Icflcc  for  life,  27.  b.  28.  b.  316.  a. 
The  qualities  of  his  ellate  agreeing  with  thofe  of  a 

leuec  for  life,  28.  a. 
Where  his  affignee  fliall  not  have  thofe  privileges, 

28.  a.  316.  a. 
By  what  means  fuch  eftate  may  be  created  and  alj 

tercd,  and  by  what  nut,  28.  u. 
What  perfons  may  be  tenants  after  poflibility,  and 

what  not,  28.  b.  "       • 

Taini  and  Tainland, 
What  they  are,  5.  b.  86*  a« 

Tallage. 

What  perfons  are  freed  by  law  from  talUge,  31.  a. 
75.  a. 

Tenant 

Defcription  of  the  word,  1. 

Tenant  at  Will,  and  Sufferance.  Set 
Emblement,  Releafe,  Stat«  6  Annct. 
c.  i8. 

The  defcription  of  a  tenant  at  will,  55.  a. 

What  fliall  be  faid  a  determination  or  countermand 

of  the  will  of  the  leflbr,  and  what  not,  55.  b. 

57.  b. 
What  fliall  be  faid  a  determination  in  law  of  tjie 

will  of  the  leflTee,  and  what  not,  and  why,  55.  b. 

57.  a. 
What  profit  fuch  Icflee  fliall  have  which  comes  by 

his  ovru  mauuraiice  after  the  will  determin«|, 

and  what  not,  55.  b.  56.  a. 
Where  he  fliall  have  the  com,  and  where  not,  and 

why,  55.  a.  b. 
The  remedy  which  he  hath  to  come  by  the  corn  or 

other  goods  after  the  will  determined,  55b, a. 

56.  a. 
Where  a  tenant  at  will  fliall  be  punlfli«d  for  wafie« 

aud  where  not,  57.  a. 
Cannot  determine  his  will  before  or  after  the  day 

of  payment,  55.  b. 
What  remedy  the  leflbr  hath  for  a  rent  referred 

upon  a  leafe  at  will,  57.  b. 
The  diflerence  between  a  tenant  at  will  by  tfa« 

common  Uw,  and  by  the  csftom,  62.  b.  63.  a* 

93.  b. 
Who  properly  faid  to  be  a  tenant  at  fuiforance, 

67.  b.  ^1.  a, 

Whext 
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Ifftitretlketcrraorcontiniiingin  pofleflion  after  hit 
eftiite  ended,  (hall  be  a  tenant  at  fufTefance,  or  ft 
difleifor,  at  the  eVdion  of  his  leflnr,  57.  b. 

The  diflcrcncc  between  a  tcuaut  at  wilt  and  at  faf- 
ferance,  ibid. 

Vlhete  a  guardian  in  cbiTalrf  holding  ottt  hb 
eftate,fl]idl  bean  abator^  1^1. a. 

Tenants  in  Common.  Srf  Accompt,Orahl8, 
Joinlenants,  Partition,  Stat.  ll^'rjL  a. 
^-  ^3*  3^  H'  B*  c.  3<2.  4  and  5  Annec^ 
Quare  Impedit,  Wafte^ 

Tenancy  in   common  defcnbed,  and  whence  fo 

called,  188.  b. 
where  a  gifl  to  two  in  their  politick  capacities,  or  to 

one  in  liis  polititk  and  another  in  his  natnrsL 

CMpacitjr,  Ihall  enure  to  them  in  common,  189.  b. 
.    190.  a. 
mrbere  a  roan  may  be  tenant  in  bomroon  with  him- 

frif,  and  where  whh  himfelf  and  another,  190<  iL 

193.  b. 
Where  a  verdiA  finds  that  a  man  hath  iua$  porta 

manerii  m  tre*  divij'at,  this  flialt  not  be  intended 

in  common  ;  fecui  where  it  \i  dividehdas,  190.  h. 
iK^here  tenants  iu  common  may  be  by  prefcription, 

195.  a.  b. 
IVhere  and  in  what  actions  tenants  in  common  (ball 

join,  and  where  and  in  what  they  ought  to  feveri 

195.  b.  1964  a.  197.  a.  b.  198.  a.  b^ 
Where  in  an  a^ion  by  two  tenants  in  common,  the 

rcleal^  of  one  to  the  defendant  (hall  ga  in  benefit 

to  hia  companion,  197.  b. 
Where  a  joint  adion  between  tenants  in  common* 

fltall  farrive*  and  where  not,  198.  a. 
Where  tenants  in  eoramoD  may  mak^  partition,  and 

what  partition  between  them  llwll  be  good,  and 

what  not,  190.  b. 
Where  tenants  in  oommon  may  be  of  chattels* 

198.  a.  b.  199.  a. 
Where  and  what  actions  «pne  tenant  in  common  may 

have  againft  his  companion,  and  where  and  whtt 

Bot,  199.  b.  SOO.  a.  and  b. 

Tender  and  Refulal.    See  Avovny^  Condi* 
tion,  Uomage^  Marriage^  Mortgage^ 

The  fignification  of  the  word  (tender),  til.  a* 
Where  upon  tender  ofmioney,  &&  a  refufal  by  the 

party  fliall  be  a  perpetual  bar  to  htm  for  the 

fame  money,  and  where  not^  SO 7*  a»  per  M,  pag* 

t09.  a.  b. 
Where  a  tender  and  refufal  withoat  vneore  pr^ 

fliall  be  a  good  plea  in  debt  apoa  on  obligation* 

and  where  not,  207.  a. 
Where  a  tender  of  money  in  btfgs  withont  (hewing 

or  ulling  (ball  be  fufflcient,  208.  a^ 
Wliere  a  tendet  and  refufal  fliall  give  a  third  per- 

ibn  a  title  of  entry  or  forfeiture*  «iid  where  not# 

209.  a. 
Where  no  place  is  eipreflcd  in  the  condition  for 

payment  of  money  or  performance  of  other  a^ 

where  tender  and  performance  ought  lo   bto 

inade>  £10.  a.  b.  211.  a.  b.  212.  a. 

TenMare  or  Tmtelkre^ 
The  fignlficatioR  of  the  words.  5.  a. 

Ttiiure.     See  Refervationi    Stat.  Magkti 


Charta^  cap.  23.  and  fbr  eacli  Ttetne  fee 
its  proper  Title. 

The  feveral  acceptations  in  law  of  the  word  (te. 

nare)i  lit'.. 
By  a  grant  of  all  teneflhents  what  fliall  pals*  6.a« 

19.  b.  IM  a. 

Wbete  the  tenant  might  alien  parcel  of  his  te- 
nancy before  the  (tatnte  of  quia  tmpL  ttmrum, 
and  where  not,  43.  a. 

The  divifiun  of  tenures,  95.  a. 

Hie  tenure  between  the  dondr  and  donee  in  tail 
finQC  tlic  ftalttle  of  Wejinu  2.  and  how  toofii ued, 
23.  a.  143.  a. 

What  faid  to  be  a  tenure  in  captfe,  and  whence  & 
talledif  108.  a. 

Where  atriiure  may  be  of  the  king  as  of  bis  pcrfoo, 
and  no  tenure  in  capite,  108.  a. 

Tcnare  by  comnge,  what,  106.  h. 

Tenure  to  be  vcntrarius  regit  donee  njtu  Jneritftri 
folutarum  prvtii  4d   69.  b. 

Tenure  to  be  a  hangman,  Qfii  a. 

Tenure  of  all  lands  i»ks  origiually  fronf  the  kiog, 
65.  a. 

Cannot  be  Irimediately    of  fevetal  Ua6%  83.  a. 

150.  b. 
Cannot  be  ot  one  lord  by  doing  (brvice  to  another, 

83.  a.  150.  b. 

Teftament.    fye  Devife,  Execaton. 

The  Etymology  of  the  word,  dS2.  b. 
Te/lomcfituni,  quid  et  quotupla.  111.  au 
The  favourable expofition  of  teftameuts,  fl2.a. 
Where  land  (hall  pals  by  wills  uilucapative,  oatf 

wl^ere  not,  111.  a.    • 
Where  a  warraniy  may  be  created  hy  a  will/  and 

where  not,  368.  a. 
At  what  age  an  inUat  teay  make  a  will,  and  at 

what  not,  89.  b. 

Teftimonies^     See   Qiallenge,    EvideDcei 

Juror. 

What  perfon  eapaMe  to  be  a  witnefs,  end  what  not; 

6.  a*  b.- 
Where  the  witnefles  (hall  be  joined  (o  theenqafft 

for  tlie  tritl  of  a  deodr  6.-b. 
In  what  cafes  a  woman  admitted  lo  be  a  wttiie6» 

and  in  what  not,  6.  b.  25.  a. 
Where  the  party  to  the  ufurious  contrmd  (hall  nut 

be  a  wilue6  m  an  informalion  agakid  an  ularer, 

6.  b. 

TiHagc, 

The  comntndatiev  of  e^cnltifte*  end  bo«  wfpeA- 

ed  in  law,  85.  b. 
How  hoibandmen  anciently  were  called,  5.  b. 
The  inconveniences  whien  eonse  tatlw  oovnoa* 

wealth  by  conTexting  tiliage  inta  pailnrc,  85.  b. 

Time.  See  Condition,  Day,  Stat.  Mtrton^ 
t.  8*^  IV^.  K  c.  38.  3*2  H.  «.  c.  ••• 
1  Jac.  I.' 

What  faid  to  be  tone  of  limitation.  «nd  ibe  fe«u«l 
forts  of  it  to  feveral  purpofcsr  114.  b.  J 15.  a. 

The  time  of  limitation  in  odtiuu  ttdcnilji  tad  < 
this  day*  115.  a. 
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IflHiai  {aid  lo  l^iiiBe  of  inMndry,  115.  b.  114.  «. 

.  115.  «. 
liVh«re,  and  to  vrbat  pnrpofes  the  Jaw  hatfi  Hmitad 

a  ^e«r  and  a  daj  to  bo  a  legal  and  conveuieut 

time,  $54.  b. 
j^tainer  of  a  fcnrant  generally,  for  what  tine  it 

Iball  be  conftrtted,  4S.  b. 
mrhat  time  fufficieat  to  gain  a  name  by  reptttatioof 

and  what  not,  3.  b. 

Tithes.  See  Stat.  3a  H*  8.  c.  7. 
a  E,  6,  c.  6. 

How  tlMj  became  temporal  inheritances^  and  the 
feTcral  reroediei  forthemattbistlajr  in  the  teoK 
poral  courts,  159.  a. 

Title.     5^e  Right. 

Iht  derivation  and  defcription  of  a  title,  345.  b. 
irhe  generality,  of  the  word,  and  how  every  right  it 

a  title,  but  not  c  canfra,  'S^%5.  b.  347.  b. 
Where  by  the  releafe  of  aright,  a  title  is  releafed* 

fie  i  converfi,  345.  b. 

TOWH^ 
What  it  is,  115. 

Traverfe.    ^IflUe,  Office^  Pleading, 
Stat.2£.  6.  c.  8. 

* 

where  a  traTcrfe  (hall  be  admitted  on  a  trarerfef 

and  where  not,  289.  b. 
Traverfe  of  the  place,  how  to  be,  ibid, 

TreafoB,  See  Acceflbiy,  Attainder^  Ef- 
cfaeat,  Felony,  Stat.  26  if.  8.  c.  13. 
35  i^-  8.  c.  2,  • 

Where  the  party  arraigned  for  treafon  ^kM»  liiate, 
he  (hall  have  judgment  by  attainder  a«  if  be 
wcreconvi^d,  391.  a. 

An  intent  to  murder  the  queen*  treafon»  133.  b. 

Trefpafs.    Ste  Continual  Claim,  Releafe, 
Stat.  6  Annce^  c.  15. 

Tranfgreffto,  fuid  «  unde,  5t7,  a. 

Xfefpafs,  ^re  ccnjhnguineum  et  futrtden  cepit,  by 

whom  It  lies,  and  againli  whom,  tad  agaiuH 

whom  not,  84.  a. 
Where  it  lieth  by  the  copyholder  againft  his  lord, 

€0,  b.  61.  a. 
Where  the  abbot  and  monk  ihall  have  trefpals  for 

beating  the  monk,  139.  b. 
Where  the  ielTor  (hall  have  trefp^s  againft  his  lelTee 

at  will,  or  hitaffignee  before  entry,  57.  a. 
Ho  acceflbries  in  trelpafs,  57.  a., 

!frial.  3ee  Baron,  Baftaixly,  Challenge, 
Demurrer,  Juror,  Nobility,  Plenarty, 
Record,  Stat  35  H.  8.  e.  3.  Fenite,  Ver- 

IVial,  quHetfootapltg,  l?4.b.  125.  a. 
The  antiquity  of  trial  by  twelve  men,  155.  b. 
How  the  law  delighteth  in  the  number  of  twelve, 
155.  a. 

Trials  otberwift  tbia  by  a  mry  of  twelve  men, 
74.  a. 


In  trials  from  what  place  the  jury  «aght  (• 

and  from  what  not,  1S5.  a.  b. 
Where  u|)on  iflue  of  heir  or  not  beir,  trial  ftall  b« 

where  the  birth  itf  alledged«  aud  not  where  the 

land  lieth,  et  e  cormerfo,  12$.  b. 
Upon  iiTue  quod  rex  lum  conctjfiu  &c.  trial  ftall  be 

where  the  land  lieth,  and  not  wbeie  the  hes^a$ 

patent  bear  date,  ibid. 
When  the  matter  e&tendeth  Into  #  plac^  et  coii^ 

mon  law,  and  a  place  williin  a  franchile^  iHjefi( 

it  Ihall  be  tried,  ibid,     - 
Where  one  defendant  pleadr  to  tlie  writ  and  the 

other  to  the  action,  which  ihall  be  tried  fir|V 

ibid. 
Where  the  plea  of  one  defendant  being  fo  part,  andi 

(he  plea  of  the  otiier  to  the  whole«  that  wliidb 

goeth  to  the  whole  Ihall  be  tried  £rft,  and  whece 

not,  135.  b. 
Where  a  matter  alledged  out  of  the  realm  oifey  n^ 

ceive  trial,  and  how,  S61.  a.  b. 
Where  the  original  a^  is  done  witbm  the  reahi^ 

and  part  out  of  the  realm,  upon  which  i£(iie  b 

taken,  how  this  (hall  be  uied,  and  wb^uoe  d^ 

jury  (hall  come,  161.  b. 
How  murder  done  in  a  foreign  country  nay  be 

tried  and  punilhcd  here,  7-t.  a.  16i.  tu 
Where  pne  dies  within  the  realm  u|4m  a  woand 

given  out  of  the  realm*  hew  h  ftiail  be  tried^ 

74.  b. 
In  what  cafes  a  cextificatt  (haU  amoilht  to  a  triaL 

74.  a. 
How,  and  by  whom  the  Feafonabteneii  of  « tbiag 

ihall  be  tried,  5(6.  b.  59.  b.  62.  a. 
Where  a  nobleman  being  arraigned  ihall  be  tt'teM 

by  his  peers,  156.  b.  294.  a. 
Of  things  duoe  beyond  fea,  how  to  be,  S6I. 

Txtait. 
What  iMi  i^  5.  b. 

Vaccaria4 
The  fignificatioii  of  it,  5.  b. 

Valuation.      See  Dorwer,  Livery,  Prmer 

Sei^n,.  Marriage, 

TheeiUtr,  revenue,  and  valuatibn  o^  a  dake,  eacl# 

baron,  4«.  69.  a.  83.  b. 
The  revenue  and  valuaisim  of  a  knicfat,  €9.  m. 

68.  b. 
The  livelihood  and  valuation  of  a  yeoman,  69.  a. 

Venire.    See  Trial. 

Ventre  Infpidendo. 
The  form  of  fach  writ,  and  where  it  Ueth,  8.  bu 

Verdia.    Ste  Atts^int,  IiTue,  Trial. 

The  fignilieation   and    derivation    of  the    woni 

S26.  a. 
The  feveral  kinds  of  Verdids,  226.  b.   227.  fau 

228.  a. 
The  form  of  a  general  verdift,  226.  b. 
When  a  bar,  278.  b. 
Where  a  fpecial  verdift  may  be  6»urai  upon  a  (Kglit 

poiut  iu  ilTue,  2^6.  b. 

A  verdid 


THETABii:- 


A  rerdiO.  fiiufing  a  matter  incertalaly.  Dot  goud, 
227.  a. 

Where  averdi6t  finds  part  of  tbcilTue.  and  nothing 
lor  the  refidue,  it  ihall  he  iufufficient  for  the 
whole ;  feiut  where  it  finds  more  Uiau  the  itCue, 
Vt?7.  a. 

l\'here  Hiieftoppcl  or  a  warranty  may  be  found  by 
verdid,  227.  a.  ^ 

Where  the  jury  may  vary  from  their  verdi6l«  and 
where  not,  227.  b.  ^ 

tVhcre  a  verdict  found  agatnfl  the  letter  of  the 
ilfuc,  fliHll  he  good,  and  where  not,  114.  b. 

Where  the  dclirery  of  a  letter,  or  other  writing  of 
evidence  to  the  jury  alter  their  departure  from 
the  bar,  Ihall  avoid  the  verdict,  and  where  not, 
2«7.  b. 

Where  the  jury  may  give  a  privy  verdid,  and 
%%here  not,  '^t7.  b. 

A  jury  iWoru  iind  charged  in  cafe  of  life  and  mem- 
ber cannot  be  diicharged  liefuie  verdict,  ibid. 

In  what  actions  and  upon  what  ilTueft  a  fpccial  ver- 
dict may  be  given,  t^7,  a.  b. 

Where  a  general  verdid  in  a  matter  in  Jaw  ihall 
l»e  good,  UiQ,  a. 

Vcjiura  Tenet. 

What  paflct  by  it,  4.  b. 

Villagt.    Sec  City,  Cuftom,  Manor,  Trial. 

Tlic  defcnptioa  of  village,  and  whence  fo  called, 

115.  b. 

Wh^re  the  Tillage  or  town  (hall  be  faid  in  law  to 
continue,  notwiihftacduig  the  decay  of  the 
houfes,  115.  b. 

The  number  of  towns   in  England   and    Wales, 

116.  a. 

Every  village  a  borough,  but  not  t  convcrjo,  115.  b. 
Where  nultielviUe  is  pleaded,  wbeuco  tlie  jury 
Iball  come,  125.  b. 

Villenage  and  A'illein.  See  Continual 
Claim,  Freehold,  Alanuiniflion,  Prc- 
Icription* 

The  etymology  of  the  word,  116.  a. 

The  dcfcription  of  a  (enure  in  villenage,  i  16.  a. 

How  villein*  were  anciently  called,  116.  *»• 

liow  villeiMge  lird  began,  116.  k 

Wtiere  a  freeman  niay  hold  in  villenage,  116.  a.  b. 

J17.b. 
The  divers  kinds  of  villeins,  117.  b.  120.  a.  b. 
What  inheritances,  or  other  things  of  a  villein,  his 

lord  Ihall  have,  and  what  not,  117.  a. 
Where  a  Icflee  at  will  or  for  ^ears,  <Jr.  fliall  have 

tlie  pcrquilUcOi'hi^  villein  m  fee,  ibid.  1^1.  a.  b. 
tijwhat  right  a  biihop,  4-c.  ihall  be  faid  feifed  of 

the  perquifite  of  his  villein,  117.  a.  I2l.  b. 
Where  by  tlie  entry  of  the  lord  upon  his  villein 

tenant  m  taif,  his  ifluc  Ihall  be  barred  for  ever, 

iir.  a. 

Where  an  alicnatira,   cfchcut,  or  difcent  of  the 

lands  of  a  villein,  (hall  bar  the  title  of  his  lord, 

b«rfure  entry,  118.  a.  b. 
Whttro  a  diireifm  to  the  villein  iliall  prejudice  the 

lord  oi  nii  entry,  and  where  nat,  lltt.  b. 
W*hat  ihall  be  (aid  a  luflicicm  claim  or  fcifure  by 

iho  lord,  to  yell  in  kiim  the  property  of  hW  vil- 


lein's goodi,  and  n^fiat  ao^  ll&  b.  liS.  k. 

363.  a. 
Where  lashes  of  entry  or  feifure  (bali  not  prej«<lira 

the  king  of  the  lands  ar  goods  of  kai  «iL«a&N, 

118.  a.  119.  b. 
Where  tlie  lord  may  jofiify  his  entry  into  laad,  rs. 

make  claim  to  a  reverfiun«  or  ether  profit  m  bs 

villeiH,  119.  a.  b. 
What  (ball  be  (M  a  fo&ieiit  chum  by  the  tare. 

to  vett  in  him  the  advowfuB  of  his  viUeiu,  saA. 

whatnot,  119.  b.  120.  a. 
Villein  regardant  defcnbed,  and  whence  £»  callec 

lSO.b. 
Who  faid  to  be  a  villein  iu  grofst  120.  b. 
How  a  man  uu^ht  to  prafcribe  ui  a  viileia  regarded 

and  Low  in  a  villein  in  grolsy  ijEl.  a. 
What  coofeihon  in  a  court  of  record  ftall  Bale 

the  party  a  villein,  and  what  not,  iStS.  k 
Where  the  father  is  a  vlUeio,  mid  the  modbrr  Are, 

et  i  cotUra,  how  their  iflues  ihail  be  rcpmed  a 

law,  123.  a. 
A  baftard  no  viUein,  unlela  by  his  own  cf>Bfc&£, 

1«3.  a. 
Where  and  what  a&ions  a  villein  or  nief  IhaB  aaia- 

tain  againll  their  lord,  and  where  and  what  wa, 

123.  b.  124.  a.  126.  b. 
In  Mhat  cal'es  the  villein  (hall  be  privileged  agaoii 

the  feifurc  of  his  lord,  albeit  he  is  noi  iolici- 

chifed,  136.  a.  b.  137.  b. 
Where  an  action  lieth  by  the  lord  againft  the  hsSr 

baud   for  marrying  his   nief,  and    where  aoi. 

136.  a.  b. 
Where  and  what  charges  of  the  villein  upon  ha 

land  are  avoidable  by  the  lord  alter  cotir,  ai&: 

where  and  what  not,  184.  h. 
Whcrrt  and  by  what  means  the  lord  may  ha  di^- 

feifed  or  dhpoflelTed  of  his  viilein«  ami  'by  «^c 

nut,  S06.  b.  307.  a. 
Where  the  difleilee  may  fetlie  his  villein  regirdast 

before  re-continuance  of  ^c  omuor,  tci  itkiu, 

^.  and  where  not,  107.  a.- 

Virgata  Terrct» 


What  it  is,  5.  a.  69. 


Vifitor. 


What  power  he  has^  96. 
Who  he  is,  345. 

Voucher.    5cf  Sadard,  Recovery  in  A'^aloe, 
Stat.  W.  2.  c.  40.  Warranty. 

The  etymology  and    fignification    of  tbe    woft* 

101.  b. 
The  levcral  forts  of  vouchers,  102.  a. 
The  Ce.veral  procefs  aj^aiiifi  the  voucbee,  and  apoc 

what  dclault  after  proceCt  judgoKot  ftialt  U 

given  again ll  the  tenant,  aod  npon  what  i^U 

101.  b.  393.  a. 
Where  upon  jud^rmeDt  given  agaiiiil  thetenam,!^ 

ihull  have  judgment  over,  againft  the  vouchee. 

and  where  not,  101.  b,  393.  «. 
Where  the  tenant  at>er  he  hath  been  iaap2ead<^ 

and  judgment   given,   Ihall  have  a  wmrrmt^ 

eharta,  or  vouch  again,  and  wdoe  aeC  lOi.  s. 

393.  a. 
Where  the  warranty  deicends  apoii  te  heir  ti 


t  H  E    TABLE. 


^    tomldKm  law,  md  the  lanfl  to  a  fpedal  hdr,  tMe 

tenant  may  voach  both;  370.  a.  b. 
W^re  the  Ipecial  heir  (hall  join  with  the  heir  at 

coAmon  law  to  dcraign  a  warranty  paramounr^ 

and  to  whom  the  recompence  in    value  iiall 

enure,  376.  bs. 
Where  and' how  a  man  or  his  afCgnie  may  ?oiicb» 

by  reafon  of  a  warranty  anneied  to  a  rcll^a^e  or 
^    confirmation  where  nothing  pafled^  385.  a.  b» 
Where  a  man  may  vouch  hunfelf  by  reafon  of  a 

warranty*  390.  a.  384.  b. 
%Wbere  the  wife  being  received  fliall  Tooch  her 

huibaad,  et  e.eomverjo  the  l^oiband  bimfelf  and 
I  his  wiiiB»  albeit  the  warranty  be  in  ftifpence^ 
.     390.  a4 

Where  and  how  an  infant  tn  ventre  fa  mere  may  be 
.    vonched»  390.  a. 
Where  the  feoffee  may  voucli  as  of  lands  difcharged 

of  a  rent  charge  or  feck  ;  fecui  as  o^  lands  dif- 
>    nharged/of  a  rent  fervice,  388.  b»  d80»  a. 
Where  a  purcbaler  ihall  vouch  as  heir»  384.  b. 

Ufet.  See  Intentions,  Revocations,  Stat. 
4  IT.  7. c.  17*  19  H.  7. c.  i5»  27  H,  8» 
c.  10. 

Tlie  definition  bf  an  nfe,  272.  b. 

The  ftveral  ways  whereby  nfes  may  be  ratfcd» 

•    271.K 

Where  there  may  be  two  liTes  in  effe  of  the  fame 

-  land  at  the  fame  time,  and  where  not,  f7l.  b. 

.   272.  a. 

What  perfons  may  be  feifed  to  the  ufe  of  othen^ 

'    and  what  only  to  their  own  ufe,  19t  b. 

Wiiat  Ibail  be  (aid  a  fufficieut  confideration  of  blood 

to  raife  an  ufe,  and  what  not,  128.  a.  237.  a. 
Where  ufes  ihall  cnfae  the  natare  of  the  land, 

23.  a. 
Where  by  the  ftme  conveyance  an  old  ufe  it  re^ 

▼oked,  a  new  may  be  created,  237.  a. 
Where  a  fcoffmelitis  made  to  the  ufe  of  a  laft  will, 

or  of  fuch  perfons  as  ihall  be  named  in  a  laft 

will,  in  whom  the  nre  ihall  be  faid  to  repofe  iii 

the  iHUrimt  111.  b.  112.  a.  271.  a.  b. 
What  is  a  fuiScient  confideration  to  raife  an  ufe^ 

270.  b. 
Ad  aiilimited  ufe,  when  it  remains  in  the  fboffee, 

272.  a. 
Gives  cr/hcy  tpu  ujk  neither  jtu  in  re  n^jut  ad 

•wm,  272*  b. 
Cejimf  que  ufe  hath  no  remedy  but  in  a  court  of 

equity,  272.  b. 

Ufarpation.    See  Qvare  Impedit,  Prefen- 

tation. 

The  federal  «ceeptations  of  the  word,  anJ  bow  it 
diflereth  from  n  difieifiniifitrufion,  ^c.  277t  a.  b. 
Of  an  advowfoa,  how  it  operates,  402.  a* 

Wager  of  Law.  , 

Water  of  Law,  wbati  and  the  toanntr  of  it^  a&d 

whence  fo  called*  294w  b.  295.  a. 
/Where  it  Ueth,  and  in  what  aOiont,  and  wber«  and 

in  what  not,  172.  bw'  295.  a.  per  t^l.pjl^. 
Where  the  hniwnd  and  wife  (hall  wage  tbcir  lai^ 

for  the  debi  of  (ha   wife  Mate  corertate^ 

inb,     . 


WhatpMsasmav  whge  ^if  law,  and  what  not^ 

172.  b^  295-  a.* 
Where  a  man  ihall  iftvge  his  law  of  another  man*8 
deed,  and  where  not,  295.  a. 

Wales. 

The  etymology  of  the  word,  175.  b. 
Tlie  principiUiiy  of  WuUt  holden  anciently  of  tha 
crown  of  England,  97.  a. 

War.    See  Entry  Congeable,  Prefentation. 

What  fliall  be  the  time  of  peace,  and  what  the  time 
of  war,  and  how  it  fliall  be  tncd,  249.  a.  b. 

The  ancient  manner  of  fervidg  the  king  in  his  «ar 
^1.  a.  , 

Natives  more  ferviceable  for  tha  war  than  ilran- 
gers,  69.  a. 

Bules  and  oblbrrations  in  art  military,  71.  a. 

Wardship.  See  Guardian,  Marriage,  Re* 
liefy  Stat.  4  H.  7.  c.  17.     32  H.  8.  c.  u 

Where  the  heir  of  diflTcifee  ihall  be  in  ward  before 

recontinuaiice  of  his  eiiate,  76.  b.  270.  a. 
Where  the  helv  fliall  be   in  ward,  albeit  his  ancef- 
.    tor  died  not  feifed,  nor  without  the  hum  age  of 

the  lord,  76.  a. 
Where  by  the  determination  of  the  eiUteor  tenure 

of  the'  heir,  the  wardlbip  fijall  ceafe,  76.  a.  b. 

248.  a. 
Where  the  heir  being  remitted,  or  recovers  in  a 
•  formeden  or  tion  compo*  mentii,  ft,  ihall  be  in 

ward,  76.  b. 
Where  the  lord  (hall  have  a  double  ward.liip  for 

the  faroo  land,  7 A,  b. 
Where  the  heir  of  tenant  in  tail  fliall  be  in  ifard 

notwithftanding  a  dilcontinuance,  and  to  whom* 

^6.  b,  77.  a.  78.  a. 
Where  the  ki««g,  by  reafon  of  wardibip,  ihaJI  have 

the  cuitoUy  of  lands  holden  of  other  lords,  and 

inheritances  which  lie  not  in  tenure,  and  where 

not,  77.  a. 
Where  the  heir  at  this  day  fliall  be  in  ward,  not- 

withlunding  a  conveyance  over  by  his  father  Ul 

his  life,  and  where  not,  78.  a.  per  tat.pag. 
Where  the  heir  ihall  be  in  ward  upon  a  conveyance 

by  hb  anceftor,  for  the  advancement  of  his  wife 

or  children,  or  payment  of  his  debts,  and  where 

not,  78.  a.  per  tot.  fof,  ^ 

Where  a  eonveyance  by  thf  grandfather  to  tl^ 

foil,  ihall  caaftf  wardfliip,  and  wbrrc  nor,  78.  a. 
Where  the  iiiaflkaU  be  in  ward,'  albeit  nothing  de* 

fcend,  78.  !>•      ' 
Where  the  lord  (hall  have  tlie  wardfliip  of  the 

land,  notwithftanding  the  niarria^  of  the  lieir 
-  in  the  liiiB  of  his  anceftor,  75.  a.  79.  m. 
Where  a  man  haib  a  double  title  to  wardfliip.  one 

as  fnther,  and  the  other  as  goardian  iu  chivalry , 
'  or  focage,  in  which  he  ibaft  be  faid  to  be  in, 

84.  b.  88.  b. 
Where  the  heir  of  a  tenaot  in  focage  ihall  be  in 

ward,  176.  a. 
Where  vrardflii^  may  >e  granted^  without  deed, 

and  where  not,  85.  a.  per  tel.  pa^. 


W^ardwit4 


What  it  is,  8S.a. 


Warrantr. 
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Warranty.  Se<  AfleCs»  Difcontkluance, 
Eftoppel,  Rebutter,  Recovery  in  Value, 
Keleaie,  Scire  Faciasy  Stat,  GUmxJt.  c.  i. 
1 1  if .  7.  e,  20,  Voucher, 

The  defcription  of  a  warranty*  365.  a.  , 

The  feverat  kinds  of  warranliei,  364.  b.  363.  a. 

To^hat  riiinyi  a  wamnty  may  extend  or  be  an- 
ntied,  aod  to  what  not,  101.  b.  366.  a.  b. 
389.  a. 

Upon  what  conveyances  a  tvarranty  may  be  creat- 
4^»  and  qK>o  «Aiat  not,  371.  a^b.  386.  a. . 

Wliiit  words  arc  rcqaifite  to  the  creation  of  a  war- 
ranty in  deed,  385.  b.  384.  a. 

Wl»ere  the  word  ^^eirs)  i*  reqiiifite  to  the  creation 
of  a  warranty  of<inheritance»  and  where  not, 
47.  a:  378.  a.  383.  b.  384.  b.  385.  b. 

Vhere  no  perfon  it  mentioned  iu  tlie  clanfe  ef 
warranty,  to  whom  it  ihail  be  intended,  383.  b. 

What  words  Ibail  amount  to  a  warrantr  in  law  df 
a  freehold  or  chattel,  and  to  what  ettate  a  wur- 
raoty  in  law  is  laid  to  be  aiinejied,  and  to  what 
not,  384.  a.  b. 

Where  the  word  (dedi)  iro{>Iied  a  warranty  of  in- 
heritance at  coronion  law,  and  wliere  only  fur  the 
life  of  the  donor,  384.  a. 

If^lien  it  (hall  not  bar  the  king,  19.  b. 

Where  a  warranty  exprel's  (ball  not  take  away  a 
warranty  in  law,  584.  a. 

The  defcriptinn  of  a  warranty  which  commences  b)r 
citTcifin,  and  why  fo  called.  366.  H. 

Where  a  warrautyii  albeit  the  dilTeifin  be  mediate 
or  to  another  per  fun,  (hall  be  faid  to  commence 
hy  dideiiiii*  and  (ball  not  bar  |he  lieir,  366.  b. 

per,  a. 

Where  a  warraufy  annexed  to  a  feoffment  many 

.years  after  the  riifleiiiu  ftiall  be  fatd  to  00m- 

nietjce  by  di0eifini   and   where  not,    567,  a: 

S4i9.  b.  371-  a. 
Where  a  warranty  upon  a  fet^ffmcnt  to  barretors 

or  extortioners,  whereby  (he  tenant  waives  the 

poiTcffion,  fliall  be  faid  to  commence  by  difleifin, 

3t;8.  a.  369.  b. 
'\^  here  a  rliml  perfon  (liall  take  advantage  of  a 

warranty  vomiueuced  by   diireiftn   to  another, 

S6r.  a. 
A  wMrrauly  commencing  by  intcufion,  abatement^ 

4«.  no  bar  J  ^7.  a. 
Wliere  a  warranty  annexed  to  a  fcolTment  dt  fafio 

diHll  bind  the  {Mrties.  and  be  good  againtl  mH 

but  him  that  right  hath,  .367.  a.  b.  ... 

The  delcriiition  of  a  lineal  warraiiiy,  and  why  f6 

chiM,  3*Q.  a.  371.  a.  37a.  a, 
Whcie  a  warranty  liueolly  dcfcending  i1.all  i>e  cuU' 

lateral.  370.  b.  371.  a.  374.  h.  576.  a.  379.  b. 
Where  a  varranty  cullateralty  derceudiug  fliall  htf 

lipeal,  370.  a.  371,  bv 
Mi  ere  tlie  fame  warranty  IbaU  Ije  collateral  in  rrl 

l'\*cH  of  fome  perfon?,  and  lineal  in  refpe^  of 

others,  371.  b.  3f*i,  a.  373*  b. 
Where  a  wari^itfy  ll^all  1^  lineal  to  the  ^eir,  al- 
beit he  conveyeth  not  bis  difcent  from  him  that 

made  the  warranty,  {S71.  a.  h. 
Where  a  Itneal  warramy  (hall  be  a  bar  to  a  fee 

fimple,.  but  not  to  an  eflate  mil  without  affetSf 

374.  a.  b.  3«3.  b. 
Where  haron  and  feme  tenants  in  fpecial  tail  di(^ 

contifiue,  the  warranty  of  either  (hall  be  lineal  to 

the  ifiue  and  no  btrr373.  a. 


Where  and  why  a  eollaM^al  wananty  (ball  4m  a  bar 

to  an  e(iate>4ail,  and  the  reveifion  of  the  donor, 

373.  a.  374.  b. 
Where  a  warranty  (ball  bar  a  fntBue  ricjbt.  36&  a. 

388.  bw 
Where  a  wartftentv  defoending  in  one  right,  (hall 

bar  the  Imir  rlaimtcg  in  another';  Jema  of  an 

efloppel,  365.  b. 
Where  a  collateral  wammlj  (bail  net  bnr  a  tight 

br  fnceedion,  370.  a.  b. 
No  bar  to  a  title  of  entry.  579.  b.  S89.a. 


Where  a  warranty  deieending  npon  an  infant  dr 
feme  ootert  (hall  be  a  bar,  and  wheve  not,  38a  a-k 

Where  the  warranty  of  tenanlj  by  the  cnrtefy  (kaU 
be  a  bar  to  the  inue  at  this  day,  and  where  aot, 
and  what  remedy  the  heir  or  his  f€nm  badi  againft 
the  alienee,  379.  b.  365.  a.  b.  366.  a.  381.  a.  k. 
382.  a.  bi  383.  a.  b. 

Where  the  warranty  of  the  hnfrand,  being  not  te- 
nant by  the  ctortefy,  (hall  be  a  bar  to  tlw  iffoc  of 
tlie  wilie^  and  where  not,  $66^  a.  _ 

Where  the  warranty  of  tenant  in  dower  was  a  bar 
at  the  common  law,  and  how  reAraiaed  at  ibii 
day,  365.  b.  374.  b.  38a  a,  381.  a- 

Where  the  Icing  (hall  be  barred  of  a  right  of  poffi« 
bility  of  reverter  by  tlie  collateral  warranty  of  a 
fnbjed,  and  whcr»not,  19.  b.  9781  b. 

Wbene  a  warranty  defcending  npon  the  wtfie,  iiall 
hinder  her  diiiigroementto  an  efiate  made  dario| 
the  coverture,  388.  b. 

Where  a  collateral  warraii|br  deiSDencKng  apmitfae 
ifloe  in  tail  before  the  difcent  of  the  right  thall 
be  a  bar  to  him,  and  where  not,  3WI.  a.  b. 

Where  a  warranty  (hall  bar,  albeit  the  eitate  was 
not  put  to  a  ngbt  at  the  time  of  the  wanaotf 
made,  and  where,  not,  388.  b.  389.  n. 

A  ool  lateral  warranty  is  no  bar  in  a  writ  of  dowers 
or  eavfa  matrimotni  pr€locuti,  389.  a. 

Where  tenant  in  tail  to  hirn'Ond  his  keirs  malei« 
the  remainder  to  bim  and  his  heirs  laoBales,  dif- 
'continues  with  warranty,  fuch  wurmnty  is  lineal 
to  both,  and  (hall  bar  neitlier,  377.  a. 

Where  after  a  dircuniihuHnce,  a  warranty  defoatd- 
ing  upon  two  daoghiers^  where  one  only  is  in* 
lierilable  to  the  cftaie,  (hall  be  a  bar  to  the 
daughter  inheritable  for  the  whole,  373.  b. 

Where  tenant  in  tail  dies  havincr  jiwo  daught«% 
and  one  enter*  and  makes  a  faoffia«rut  witb -war- 
ranty, tliis  (hall  bar  the  otlna'  tiircc,  as  to  her 
part,  but  not  as  to  the  part  of  the  tiaotfbr,  37 J.  b* 
374.  a. 

Where  a  warranty  fliall  defcend  only  totfM>  heir  «t 
the  CMtuiuon  Uw,  ^76,  a.  386.  a.  b.  ;>87.  a. 

Wliere  two  brothers  htfiog  by  dkers  venters  the 
eldcfl  relcates  wiili  warranty  to  the  difleiforof 
the  uncle,  and  dies  without  i(rue,  after  the  death 
of  the  uncle,  the  entry  of  the  younger  is  cou- 
geable,  notwithftanding  the  warranty,  387.  a. 

Where  thc/ather  upon  a  mediate  difcent  (ball  not 
be  bound  or  take  advantage  of  a  warranty  made 
by  ur  to  the  fon,  11.  b.  12.  a.     ; 

Where  the  heir  (hall  be  bound  to  a  warranty  to 
which  his  anoeftor  never  wa^-  and  where  not, 
385.  h.  386.  a. 

Where  the  (^lecial  heir  (hnll-  join  with  the  heb  at 
tlie  common:  law  to  deraign  a  xvarranty  para<« 
aoant,  and  how  the  recompeace  in  value  (ball' 
eanre,  ihid* 

Wbrre  by  wamunting  the  lend,  all  repts,  4^»  f'f* 

peuded 


'tnt   TABLE. 


pmded  «r  dtfditfged  «C  the  tine,  »i^  fttfo  war* 

nintedf  and  where  not,  566.  b.  388.  b.  389.  ^. 
Where  notwithftending  lands  efpecially  bound  to 

warranij,  the  |ierte  alio  of  Ac  feoffor  fliail  be 

boosd,  102.  b. 
Where  the  ce»dHioii  ef  an  dbligafion  is  to  defend 

the  lands  of  the  obligee,  by  an  oofter  of  a  Aran- 

ger,  the  oonditioa  islMtea ;  Jecai  of  a  oonditioo 

to  warrant  the  laodii,  fc,  384.  a. 
Where  a  warranty  may  be  defeated  in  part,  and 

ttaiM  good  l<ir  other  part,  867.  h,  393.  a. 
Where  a  warranty  made  by  an  infant  and  one  of ' 

full  age  (hall  b^  void  againft  the  infant,  and 

good  for  the  whole  agaiuft  him  of  foil  age, 

36T.  b. 
Where  a  leafe  for  life  is  made  open  condition  to 
■  hare  fee^with  a  warranty  mforinA  jirmdi^hy  the 

increafer  of  the  eftatp,  the  wBiraiity  (hail  in- 

creafe  ;  fecui  of  a  leafe  for  years  upon  foch  con- 
dition, 378.  a. 
A  leafe  for  years,  the  remainder  in  fee  with  warranty 

ta  formd  frmdiA*,  foch  warranty  void  to  both, 

378.  h. 
A  leafii  to  two,  the  lewtinder  to  him  that  firft  dies 

with  a  warranty  in  fermd  prmdid*,  by  the  death 

^f  one,  his  heir  Ihairhave  the  warranty,  378.  h. 
Where  lands  by  purcbare  ihall  be  liable  to  execu- 

tioB  in  ^oe,  m  calb  of  warranty  by  difeeac  nnd 

where  not,  lOS.  a. 
Where  npon  a  warranty  for  life  the  recoverr  in 

▼alue  ihall  be  id  fee,  and  where  but  for  life* 

383.b.3«7.a. 
Where  an  aifignee  ihall  take  i^dyantafe  of  a  wai^ 
'  ranty  in  law/  and  where  not;,  and  where  by 

way  of  voucher*  aud  where  only  by  rebatter« 

38^  a.  K 
Where  a  wairantjf  in  law  and  alTets  ihall  be  a  good 

bar  in  a  formeclon,  884.  b,  * 
What  Hcrlbn  ihall  take  advantage  of  a  warranty  io 

deed,  as  aflignee  by  way  of  voocber,  and  what 

not,  S84.  b.  385.  a.  b.  390.  a. 
Where  an  aifignee  of  part  of  tlie  land  or  eilatv 

ihall  vouch  as  affigneov  «nd  where  not,  and  by 

what  means  he  may  ta|ic  advantage  of  the  war- 
ranty, 38ft.  a. 
Where  a  giit  in  tail  is  made  with  warranty  to  the 

donee,  h'n  heirs  and  afiigns,  who  makes  a  fe<^- 

ment  and'  dies  without  iflue,  the  feoffee  ihali' 

not  vouch  or  rebut ;  J'ec^  of  fnch  a  gift  before 

the  ilatutc  of  donit,  ^c.  385.  a. 
Where  a  wurraitty  may  be  railed  upon  a  releafeor 

coufirmHtion  where  nothing  psiTes,  aud  where 

the  party  ihall  take  advantage  of  foch  warranty* 

by  wriv  of  voucher,  and  where  not,  371.  b.  385. 

a.  b.  337.  a. 
Where  a  warranty  ihall  not  amend  or  enlarge  ait 

eiiate,  385.  b. 
Where  the  eilate  being  avoided  before  nr  aiWr  the 

warrantv  defceiided.  the  warranty  annexed  is 

defeated  alfo,  B66,  a.   367.  b.   388.  b.    389.  a. 

and  b. 
Wliere  by  a  re-feoffment  of  the  feollbr,  a  warranty 

to  the  feoifev,  his  beirs»  and  aifigna,  is  defeated  ; 
frcMs  of  a  feoifment  to  the  feolror,  and  his  wife, 

o80.  b.  d90.a. 
Where  fuch  feoffee  infeoffs  one  of  bis  feofibrs,  the 

warranty  continues,  390.  a. 
Where  a  leafa  for  life  or  aii^  in  tail  to  the  feoffor 

fLn]i  b#  a  fM^peoiioB  of  thf  wartiotjr  during  tl|8 


eibtes.  390.  a. 

Where  a  fofpended  warranty  and  affets  deiceodh^ 
upon  the  iffoe  in  tail,  tqigether  with  the  iaanflg 
difcontinoed  flkatl  hinder  a  remitter,  390.  a.  b. 

Where  bv  attainder  of  felony  or  treaft>n,  a  wnmn- 
ty  ihall  be  defeated,  390^  b.  3yi.  h. 

WlMere  tenant  in  tail  releaCes  to  his  diflciibrwilh 
warranty,  and  after  is  attainted  and  jwidoned, 
the  warranty  (ball  be  void  as  to  his  iiine  befori 
the  pardon,  but  a  bar  to  his  iffue  bom  after* 
391.  bw  392.  a. 

Where  a  feignioiy  is  granted  with  warranty,  by 
the  efcheat  of  the  tenancy,  the  warranty  is  de* 
feated,  392.  b.  ' 

Where  a  eoUateral  anceftor  releaCss  with  warrant^; 
and  enters  into  relkion,  by  his  deraignnieut 
ai\er  the  warranty  is  defeated,  39t.  b. 

What  words  in  a  releafe  (hall  eitingaiih  a  warrai^ 
ty,  and  what  not,  391.  h.  392.  b. . 

Where  after  a  releafe  of  the  warranty  to  mm  feoA 
for,  the  feoffve  ihall  vouch  the  other  for  a  moic* 
t^  ;  the  fame  where  one  jointenant  relcafeii,  his 
companion  may  yoaafa*-  398.  a. 

Where  there  ihall  be  twp  recoveries  in  value  npon 
.  one  warranty*  and  where  not,  393.  a. 

Where  a  warranty  Imeal  and  alfeta  defceadang 
npon  the  iffue  u  tail,  ihall  be  no  bar  to  his  iffue 
after  alienation  of  the  affeu ;  Jeeui  if  the  iffuar 
had  been  barred  in  o  ioantAoa,  by  reafoa  of 
Inch  warranty  and  aifets^  393.  b. 

Warreccum  or  WarreOum  2Vmr, 
the  fignification  of  them*  5.  b. 

Wtiren.    See  Foreit 

W^ade.  See  Attaint,  Parfon,  Quod  Ei 
Drforceai^  Meleafe,  SUU  fV.  3.  c.  ^^ 
Writ», 

The  etymology  of  the  word*  52.  K 

Tlic  divers  kinds  of  watte,  53.  a.  b. 

Tlie  icveral  writs  of  waiW,  54.  a. 

Againil  what  pcrfons  nn  a^lion  of  waile  lietb»  aii4 

againft  what  not,  53.  a.  h.  54.  a. 
What  ihall  be  faid  wafte  m  houfcs,  53.  a.  b. 
Where  deilru/liou  of  fruitrtrces  ihall  be  w«fte»  and*^ 

where  not,  53.  a. 
What  ihnli  be  faid  walte  in  a  paek*  dov^onfci' 

4«.  54.  a. 
What  ilwll  be  faid  wafle  in  trees,  and  in  what  txce^ ' 

wafte  may  be  done,  iJbid, 
Where  digging  of  gravel,  mine,4«.  ihall  be  wafce^ 

and  where  not,  53.  b.  54.  b. 
Ihe  fulfering  of  land  to  be  .  forroonded*  waiie. ' 

53.  b. 
Couverfion  of  arable  land  into  wood*  et  e  coaliw, 

wafte,  tftitf.  ' 

What  Ibali  be  faid  wafte  in  fences*  ibid,  < 

What  wafte  in  Ai«iiNi5iu,  53.  b. 
How  wafte,  deftroftioo,  and  exile  differ,  .53.  a.  b. 
By  what  perfoas  an  adion  of  wafte  lieth,  53.  b.       ^ 
Where  the  heir    (hail  have  an  atteo  Ibr  waAa 

done  in  the  life  of  hb  anceftor*  and  where  noi« 

^S.  b.  198.  a. 
What  ihall  heftud  a  good  plea  in  an  afiion  of  vrafke* 

and  whatnot,  53.  a.  h.  54.  b.  285.  a. 
Where,  by  the  alteration  of  the  reverfion,  wafte 

Cfnnmittcd  before  ihall  be  (|iffaniihahle*  53.  a. 
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Agtmft  wliftt  p^oni  a  prohibition  of  wafte  !•▼ 

at  the  common  law,iod  a^inA  wbM  iiot,ibid» 
'    316.  a. 
.  Where  wafte  lies  atrainft  tenant  by  the  ctarteff*  or 

in  dower  after  ailigiiment,  and  where  not»  54.  a« 

316.  a. 
Where  aa  aAion   lieth  againft  thfe   aflignee   for 

walie  done  before  the  alfignment»  and  whefe 
.    not,  54.  a. 
Where  the  tenant  fliall  be  poniflied  for  wafte  dbnA 

by  a  ftranger,  and  whehi  ndt,  ihid* 
Where  the  wife  iha}|  be  puniihed  for  Waffe  dona  in 

the  Jife  of  her  huiband,  tt  I  cmfHoerft^  54.  a. 
Where  an  occupant  flail  be  puniibtid  for  wafie« 

ibid. 
Where  a  mean  remainder  or  reverfion  AmII  be  an 

impediment  to  bring  an  a&on  of  wefle,  end 

where  not,  54.  a.  tf  3.  a.  f99.  b.  338.  b. 
Where  waite  Ueth  aaainlt  a  guardian  in  chivalry* 

and  the  penalty  in  toth  action,  54.  n. 
IMrfiflion  to  what  TaioefliaU  be  faid  wafte,  54.  a. 
,  for  wtiUfpatfim,  al)  the  land  ihall  be  recovered^ 

ibid.  « 

Where  tenant  fbr  life  ihall  join  in  an  a£Uon  of 

wafte,  49.  a.  53.  b. 
Where  one  jointenant  or  tenant  in  common ^  for  life 

or  in  fee,  Ihall  have  an  a6iion  of  wafte  againft 

hit  companion,  and  where  not,  tOO.  b. 
What  intereft  is  given  to  the  leflee  by  the  clanfo 

(without  impeachment  of  wafte),  $20.  a. 
Where  the  leflor  recovering  in  an  action  of  wafte, 

ftiall  avoid  all  mean  eftate^  «nd  charges  made  by 

the  lefiee,  and  where  myf,  S33.  b.  234.  a. 
Where  the  heir  fliall  have  an  a£lion  for  wafte  dono 

in  the  Jife  of  liis  anceftor,  which  the  aocefter 

bimfelf  could  not ,  247.  b. 
Where  the  acceptance  of  a  furrender  by  the  leifor 

after  wafte  done,  ftiall  conclude  him  of  hit  a<^oa 

of  wafte,  285.  a. 
Vhere  in  an  adiou  of  wafte  by  tenants  in  fpeeial 

tail,  ibe  death  of  one  witboat  iifiie  Iball  abate  the 

writ,  285.  a. 
Where  a  parfon,  vicar,  he,  fliall  hava  an  adion  of 

wafte,  341.  a. 
Where  by  the  reteafe  of  him  in  the  remainder  in  tail 

to  tenant  for  life  of  all  his  rtsht,  he  fliall  not  Jiave 

au  a^ion  of  wafte ;  /ectrt  .where  he  in  thu  rever- 

fion  in  fee  makes  fuch  relenfe  345.  b. 
Where  tenant  in  tail  leafes  for  his  own  life,  aa 

adlton  of  wafte  Ueth  againft  the  Icflce,  345.  b. 
Id  wafte  the  place  wa&d  the  principal,  and  not 

damages,  98.  a.  355.  b. 
Where  in  an  adion  of  wafte  by  tw^,  the  releafe  of 

one  ftiall  bar  the  other,  and  where  not,  3S5.  b. 
Where  in  an  a^ion  of  wafce  fommons  and  fever* 

ance  lieth,  and  where  not,  355.  b. 
Where  an  a£iion  of  wafte  lieth,  albeit  the  lefibr 

had  nothing  in  the  reverfion  at  the  time  of  the 
■  wiafte  committed,  356.  a. 
'W  here  rient  en  ie  vnxirfion  ftiall  be  a  good  plea'by 
the  leflee  in  on  action  of  wafte,  and  where  nor« 

356.  a. 

Way. 

7b«  feveral  kiildt  of  waysi  56.  a* 


iiitpiiblieor  pri- 


What  remedy  toft  a  fliuiirMuioK  i 
vate  way*  and  what  not,  56.  a. 

Wera  and  Were. 
The  meanbg  of  the  words,  IIT.  a.  287.  k 

WU  or  Wita. 

tho  flgnificattoo  of  the  words,  187.  a. 

Wit&efB.    See  fividence,  Tellimody. 


WoodgM. 


What  k  is,  284.  a* 


Words.    Set  Expofition  of  Words. 


tniatitis,n« 


What  it  is,  56. 


Worfcoi^ 


Worth. 


Writs.  See  Aftion,  Annuity,  Amcrcia-* 
ment,  Diifeifm,  Qiuire  Impedity  and  each 
Writ  under  its  proper  Title. 

Brief,  undt  f  73.  b. 
The  defcription  of «  writ,  73.  b. 
ITie  feveral  forts  of  writs,  73.  b. 
'  Where  writs  may  be  roaintaifted  ^ia  timet,  before 

any  moleftatton,  100.  a. 
Where  the  writ  ftiall  be  general  and  the  Connt  fp«* 

cial,  f6,  b.  53.  a.  54.  b.  344.  a. 
Upon  what  plea  to  the  difability  of  the  perfon  th< 

writ  fliall  abate,  and  upon  what  not,  135.  b. 

134.  a.  135.  b. 
Where  an  allien  well  began  determineth  in  part 

bv  the  w€t  of  law,  the  writ  as  to  tbc  whole  fliiit 

abate,  and  where  not,  285.  a. 
Where  the  profeffion  of  the  tenant  or  defendant  ia 

rciiinon  pendente  ptaeito  fltall  not  abate  tbc  wnt, 

94&  b. 
Where  the  deprivation  of  the  defendant  fliall  abstt 

the  writ ;  fecm  of  a  reflgnation,  ibid. 
Where  feveral  writs  of  cuftoms  and  fervices  lie 

for  the  deforcement  of  one  and  the  fame  iervicc* 

154.  a. 
Writ  de  ingreffiijine  ^iffenfu  cajrit^H,  whence  fis  called^ 

and  where  it  lieth,  325.  b. 
The  writ  ex  grevt  querelAt  where  it  lieth.  111.  a. 
De  demo  teparmddt  where  it  lieth,  56.  b.  200.  b. 
Of  error,  4^.  attaint,  j^,  foUow  the  nature  of  thl. 

original  writ,  1.19.  a. 
Of  error  on  a  ftatote,  how  to  be,  54.  b. 

Year  and  a  Day.    See  Dfty,  Time. 

How  they  are  to  be  compoted,  254.  b. 

In  what  cafes  th^  time  is  prefcribcd  by  ]yir,  254  K 
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